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INTRODUCTION  

 This case is not as messy as it may seem.  It is actually rather 

straightforward. 

Scott Bell built a home using Jordan Construction as the general contractor.  

Bell did not pay Jordan Construction in full, and so it recorded a mechanic’s lien 

and brought a foreclosure action against Bell.  Jordan Construction could have, 

but did not, name the trust deed holder (FNMA’s predecessor-in-interest) in the 

foreclosure action.   

Jordan Construction got summary judgment against Bell and was granted 

a writ of attachment against the property.  A sheriff’s sale was set.  But FNMA, 

having purchased the trustee’s deed at a foreclosure sale after Bell defaulted on 

his mortgage, objected to the sheriff’s sale because (1) Bell no longer had any 

interest in the property; and (2) the priority of Jordan Construction’s mechanic’s 

lien versus FNMA’s trustee’s deed had never been determined.  The district 

court halted the sheriff’s sale.  Jordan Construction then filed a third-party 

complaint against FNMA, seeking to foreclose on the mechanic’s lien against 

FNMA’s trustee’s deed. 

In short, this case is a simple priority dispute—Jordan Construction’s 

mechanic’s lien versus FNMA’s trustee’s deed—with a few appendages growing 

out of that dispute.   
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FNMA prevailed below on essentially all the issues that were disputed.  

First, the district court correctly concluded that the second amendment to the 

mechanic’s lien—which nearly doubled the amount of the lien—was invalid 

under the mechanic’s lien statute because it was filed more than 180 days after 

the certificate of occupancy was issued.  This conclusion was based, in part, on 

Jordan Construction’s admission that a certificate of occupancy was issued in 

October 2008.  Jordan Construction did not attempt to withdraw that admission 

until long after discovery was closed.  The district court did not abuse its 

discretion by denying that request, especially because the admission was 

consistent with undisputed facts.     

Second, the district court correctly concluded that the 2008 mechanic’s lien 

chapter, which is applicable to this case, did not provide for prejudgment interest 

on mechanic’s liens.  This Court recently held the same thing.  See 2 Ton 

Plumbing, L.L.C. v. Thorgaard, 2015 UT 29. 

Third, the district court correctly concluded that FNMA was not bound by 

the interlocutory findings and conclusions entered against Bell earlier in the case.  

Jordan Construction argues on appeal that both a lis pendens and res judicata 

precluded FNMA from challenging the validity or priority of the mechanic’s lien 

and an award of prejudgment interest, because it had already obtained rulings 

on those issues against Bell before FNMA became a party.  But neither res judicata 
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nor the lis pendens supports that argument.  One prerequisite for being bound by 

res judicata or a lis pendens is a final judgment.  True, by the time FNMA entered 

this case Jordan Construction had already obtained certain interlocutory rulings 

against Bell, but the district court later altered those rulings before issuing its 

final judgment in favor of FNMA.  Res judicata and the lis pendens don’t have any 

legal relevance to interlocutory rulings that are later superseded by the final 

judgment.  Further, res judicata requires that FNMA be in privity with Bell, and it 

was not.  As discussed below, the relevant doctrine is “law of the case,” which 

fully authorized the district court to reconsider and revise its prior rulings once 

FNMA became a party and established the validity of its positions.   

Jordan Construction could and should have prevented all of this by simply 

naming the holder of the trust deed as a party to its foreclosure action when it 

was filed.  In fact, that is the only way that interest could have been foreclosed.     

Because FNMA did have the right to contest the validity and priority of 

Jordan Construction’s mechanic’s lien versus its trustee’s deed, this is, once 

again, a simple dispute with three main issues:  (1) the timeliness of the second 

amendment to the mechanic’s lien, (2) whether prejudgment interest is available 

on a mechanic’s lien foreclosure claim, and (3) attorney’s fees for the prevailing 

party.  As demonstrated in this brief. FNMA prevails on all these issues.  The 

decision below should be affirmed.  
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STATEMENT OF JURISDICTION 

 Jurisdiction exists under Utah Code § 78A-4-103(2). 

ISSUES PRESENTED 

Issue 1:  Whether the district court erred by quashing the writ of execution 

and halting the sheriff’s sale so that FNMA could challenge the validity and 

priority of the mechanic’s lien.           

 Standard of Review:  A trial court’s decision to reconsider a prior ruling is 

reviewed for abuse of discretion.  IHC Health Servs., Inc. v. D & K Mgmt., Inc., 

2008 UT 73, ¶ 27.  Likewise, “[a] trial court's determination of whether a party 

should be joined to an action will not be disturbed absent an abuse of discretion.”  

Cent. Utah Water Conservancy Dist. v. Upper East Union Irrigation Co., 2013 UT 

67, ¶ 57.         

 Issue 2:  Whether FNMA is bound by the findings and conclusions entered 

against Scott Bell because of the lis pendens or the doctrine of res judicata.    

 Standard of Review:   “The ultimate determination of whether res 

judicata bars an action is a question of law, which we review for correctness.”  

Press Pub., Ltd. v. Matol Botanical Int’l, Ltd., 2001 UT 106, ¶ 19 (internal 

quotation marks, brackets, and ellipses omitted).     
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 Issue 3:  Whether Jordan Construction should have been allowed to 

withdraw its admission that a certificate of occupancy was issued in October 

2008.           

 Standard of Review:  A district court’s decision to deny a motion to 

withdraw is reviewed only for abuse of discretion.  Langeland v. Monarch 

Motors, Inc., 952 P.2d 1058, 1061 (Utah 1998). 

 Issue 4:  Whether prejudgment interest is awarded under a mechanic’s 

lien.  

 Standard of Review:  “‘A trial court's decision to grant or deny 

prejudgment interest presents a question of law which we review for 

correctness.’” Smith v. Fairfax Realty, Inc., 2003 UT 41, ¶ 16(quoting Cornia v. 

Wilcox, 898 P.2d 1379, 1387 (Utah 1995)). 

Issue 5:  Whether the district court abused its discretion by awarding 

attorney’s fees to FNMA as the prevailing party.    

Standard of Review: “We … review the trial court’s determination as to 

who was the prevailing party under an abuse of discretion standard.”  R.T. 

Nielson Co. v. Cook, 2002 UT 11, ¶ 25.  

DETERMINATIVE PROVISIONS 

The determinative provisions are properly set forth in the Appellant’s 

Brief.   
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STATEMENT OF THE CASE 

 Nature of the Case:  This is a mechanic’s lien foreclosure action.  Third-

party plaintiff, Jordan Construction, was the general contractor on a home built 

for Scott Bell.  (R.431, 434.)  When the home went over budget and Bell failed to 

pay, Jordan Construction recorded a mechanic’s lien and sued Bell.  (R.1071.)  

Jordan Construction obtained summary judgment against Bell.  (R.500-03.)  

Jordan Construction then filed a third-party complaint against Federal National 

Mortgage Association, which had earlier purchased the trustee’s deed in a 

nonjudicial foreclosure.  Jordan Construction alleged that FNMA was bound by 

the summary judgment against Bell and, alternatively, that its mechanic’s lien 

was valid and had priority over FNMA’s trustee’s deed.  (R.1048-54.)   

 Course of Proceedings and Rulings Below:  The course of proceedings 

and the district court’s rulings on substantive issues constitute the bulk of the 

relevant “facts” on appeal and thus are included within the following “statement 

of facts.”   

STATEMENT OF FACTS 

 In 2006, Scott Bell, an employee of Jordan Construction, hired Jordan 

Construction as general contractor to build him a new home.  (R.439.)  Jordan 

Construction would be responsible to pay the subcontractors.  (R.439.)  Visible 

work began on the home no later than October 16, 2006.  (R.1557.)  
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 On January 31, 2008, Bell obtained long-term financing and executed a 

promissory note secured by a trust deed in favor of The Mortgage Co-op.  (R.909-

921.)  The trust deed was recorded on February 5, 2008.  (R.546.)     

 Bell moved into the home before it was done, so on March 18, 2008, Provo 

City recorded a “Certificate of Non-compliance,” which stated that the property 

“has been occupied without an approved final [inspection] and a Certificate of 

Occupancy ….”  (R.3388.)  After the work was completed, a final inspection was 

done on October 16, 2008.  (R.3209)  On October 21, 2008, Provo City recorded a 

Notice of Certificate of Compliance which stated:  “As of October 21, 2008 the 

project passed the Final Inspection.  A Certificate of Occupancy has been issued.”  

(R.3388.) 

 Bell failed to pay Jordan Construction and some subcontractors what he 

owed.  (R.3945.)  In late October or early November 2008, Jordan Construction 

fired Bell.1  (R.3945.)  On November 24, 2008, Scott Bell and his brother, Todd, 

who was also employed by Jordan Construction, sued Jordan Construction and 

its owner, Wayne Lewis, in the Fourth District Court alleging conversion, 

                                                 
1 Jordan Construction gives a lengthy recitation of facts related to Bell’s 
dishonesty, including his embezzlement from Jordan Construction, and the time 
it took to uncover Bell’s dishonesty.  For purposes of this appeal, FNMA does not 
dispute these facts, and they do provide some context and background.  But they 
are not material to the outcome of this appeal.   
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embezzlement, breach of contract, slander, trespass, and intentional interference 

with business relations.  (R.1-15.)   

On December 5, 2008, Jordan Construction recorded a mechanic’s lien 

against Bell’s home for $126,957.00.  (R.1071.)  The lien was amended on 

December 15, 2008 to correct a minor error.  (R.49-50)  On December 16, 2008, 

Jordan Construction filed counterclaims in the Fourth District Court against Scott 

Bell for breach of contract, unjust enrichment, promissory estoppel, conversion, 

and foreclosure of the mechanic’s lien.  (R.23-45.)  At the same time, Jordan 

Construction recorded a Notice of Lis Pendens. (R.53-54.)  Although there was a 

trust deed recorded against the property at the time, the trust deed holder was 

not named as a party to the foreclosure action.  (R.23-45.)    

Various subcontractors also recorded mechanic’s liens.  (R.2895.)  Jordan 

Construction paid those subcontractors and their liens were released.  (R.2895.)  

Other subcontractors did not record liens but did submit invoices to Jordan 

Construction for unpaid work. (R.2895-96.)  Jordan Construction paid off all the 

subcontractors and then, on July 27, 2009, amended its lien to add the amounts it 

had paid to the subcontractors, increasing the amount from $126,957.00 to 

$232.976.81.  (R.2895-98.)                

On January 7, 2010, Jordan Construction moved for partial summary 

judgment against Bell.  (R.406-428.)  Bell did not file an opposition.  (R.500.)  
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Jordan Construction’s statement of facts was “deemed admitted by operation of 

Rule 7” (R.864), and on February 5, 2010, the court granted partial summary 

judgment on Jordan Construction’s claims for conversion and breach of contract 

(R.500-03).  The order was silent, however, on the mechanic’s lien foreclosure 

claim.   

On February 16, 2010, Bell filed for bankruptcy.  (R.511.)  The bankruptcy 

court later lifted the stay, and on June 24, 2010, the Fourth District Court entered 

findings and conclusions in support of the partial summary judgment.  (R.510-12; 

529-38.)  The findings and conclusions still said nothing about the mechanic’s 

lien.   

And the trust deed holder still was not a party.  On August 5, 2010, Jordan 

Construction filed a Motion for Leave to File Third-Party Complaint against 

Mortgage Electronic Registration Systems, Inc. (“MERS”), which had acquired 

the trust deed.  (R.540-41.)  MERS “is a necessary and indispensable party,” 

Jordan Construction explained, “because it has an interest in the property.”  

(R.541.)  Joining MERS was necessary “in order to determine priority regarding 

liens which are attached to the property.”  (R.541.)  The proposed third-party 

complaint sought a declaration that Jordan Construction’s mechanic’s lien had 

priority over MERS’s trust deed.  (R.544-48.)  The court granted the motion, and 
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Jordan Construction filed the third-party complaint, but never served it.  (R.575-

76.)  Thus, the trust deed still was not made subject to the foreclosure.      

 Meanwhile, Bell defaulted on the promissory note secured by the trust 

deed and on October 1, 2010, a nonjudicial foreclosure occurred, at which FNMA 

purchased the trustee’s deed for $442,431.96.  (R.923-29.)    

On January 21, 2011, Jordan Construction filed an Application for a Writ of 

Execution, requesting permission for the sheriff to seize and sell Bell’s home in 

satisfaction of Jordan Construction’s partial summary judgment against Bell.  

(R.729-35.)  The application does not mention the mechanic’s lien but instead 

appears to be an attempt to collect on the “judgment” against Bell on the 

conversion and contract claims.2  A notice was sent to FNMA (R.999-1013), but it 

did not object, and on April 14, 2011, the district court issued the writ (R.747-48).  

The writ also makes no mention of the mechanic’s lien.       

In any case, Jordan Construction did not execute that writ.  Instead, on 

June 14, 2011, it filed a motion asking the court to supplement the findings and 

conclusions.  (R.759-60.)  On July 1, 2011, the district court granted the motion, 

explaining that although Jordan Construction had requested summary judgment 

                                                 
2 On December 20, 2010, the Fourth District Court granted a motion setting aside 
a previous partial summary judgment that had been entered in Jordan 
Construction’s favor against Todd Bell. (R.727-28.)  Thus, there will still claims 
pending between Jordan Construction and Todd Bell also.   
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on its mechanic’s lien foreclosure claim, “the ultimate Findings of Fact and 

Conclusions of Law and Order did not include judgment … with respect to the 

mechanic’s lien claim, an oversight which this Court ought to have observed.”  

(R.865.)  The court said that Jordan Construction “did, in fact, prevail” against 

Bell on the mechanic’s lien claim.  (R.865.)  The court also awarded $65,801 in 

attorney’s fees to Jordan Construction against Bell.  (R.865-71; 888-91.)      

On August 3, 2011, the court modified the findings and conclusions to 

state that Jordan Construction “is entitled to a Decree of Foreclosure and Writ of 

Execution directing the Sheriff to sell the property against which the mechanic’s 

lien was recorded ….”  (R.891.)  The order also stated that Jordan Construction is 

entitled to “prejudgment and post-judgment interest along with attorney fees 

and costs,” bringing the total judgment against Bell to $336,568.66.  (R.891.)  

Finally, the court directed Jordan Construction to prepare a “new and revised 

Writ of Execution and Decree of Foreclosure … directing the Sheriff of Utah 

County to conduct a foreclosure sale selling the property against which the 

mechanic’s lien was recorded.”  (R.891.)     

 Jordan Construction did not prepare a new writ, however.  Yet, at Jordan 

Construction’s request, on August 22, 2011, the Utah County Sheriff posted 

notice of a proposed foreclosure sale on September 14, 2011 of “[a]ll right, title, 
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claim and interest of the above named plaintiff [i.e., Scott Bell] and his successor 

in interest” in the property.  (R.953.)   

Having recently acquired the trustee’s deed, on September 6, 2011, FNMA 

filed a Motion to Quash Writ of Execution and Notice of Sale.  (R.893-906.)  On 

September 12, 2011, the court issued an order quashing the writ and granting 

Jordan Construction’s request to file a third-party complaint against FNMA.  

(R.1046-47.)        

On September 21, 2011, Jordan Construction filed a third-party complaint 

against FNMA pleading a single claim seeking a declaration that it could 

foreclose against FNMA’s trusteed deed because FNMA was bound by the 

findings and conclusions entered against Scott Bell earlier in the case.  (R.1048-

54.)  FNMA moved to dismiss the claim because the district court had already 

concluded when it quashed the writ that FNMA was not bound by the findings 

and conclusions entered against Bell.  (R.1093-1106.)  Jordan Construction argued 

there was privity between Bell and FNMA.  (1108-25.)  The court rejected that 

argument and granted FNMA’s motion to dismiss with leave to amend.  

(R.1173.)    

Jordan Construction’s Amended Third Party Complaint, filed on February 

23, 2012, alleged (word-for-word) the same declaratory-judgment claim the court 

had just dismissed (R.1180), but also included a second claim requesting 
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foreclosure on the mechanic’s lien against FNMA’s interest in the property 

(R.1180-81).  The mechanic’s lien claim sought to recover through foreclosure not 

only the amount of the lien, but the full $336,568.66 Jordan Construction had 

been awarded against Bell, including interest and attorney’s fees.  (R.1178.)    

FNMA moved to dismiss the Amended Third Party Complaint.  (R.1255-

56.)  The court again dismissed the declaratory-judgment claim, but rejected 

FNMA’s argument that the lien-foreclosure claim was barred by the statute of 

limitations.  (R.1309-22.)    

FNMA answered the Amended Third Party Complaint on August 24, 

2012.  (R.1324-28.)  A month later, before any discovery, Jordan Construction 

moved for summary judgment.  (R.1330-31; 1498-1500.)  The court granted 

FNMA’s Rule 56(f) motion and Jordan Construction withdrew its motion for 

summary judgment.  (R.2277; 2307-08; 2316-18.) 

On March 7, 2014, after fact discovery ended, FNMA filed a series of 

motions for partial summary judgment.  First was a Motion for Partial Summary 

Judgment Ruling that FNMA is Not Liable for Attorneys’ Fees Judgment Against 

Scott Bell, arguing that the award of costs and fees against Bell was his personal 

debt and not money that Jordan Construction could recover through foreclosure 

on the mechanic’s lien.  (R.2455-62.)  Second was a Motion for Partial Summary 

Judgment that FNMA is Not Bound by the Judgment or Findings Entered 
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Against Scott Bell, again taking on Jordan Construction’s res judicata argument.  

(R.2475-79.)     

Third was a Motion for Partial Summary Judgment Ruling that Jordan 

Construction’s Second Amended Mechanic’s Lien is Invalid, arguing that Jordan 

Construction’s second amendment to the mechanic’s lien was untimely.  (R.2489-

91.)  And fourth was a Motion for Partial Summary Judgment Ruling that Jordan 

Construction is Not Entitled to Interest, arguing that the plain language of the 

applicable mechanic’s lien statute “does not permit a mechanic’s lien claimant to 

recover interest on the value of its lien.”  (R.2551.)  On April 15, 2014, Jordan 

Construction filed its own motion for summary judgment, arguing that its 

mechanic’s lien had priority over FNMA’s interest, and (once again) that FNMA 

was bound by the findings and conclusions entered against Bell.  (R.2861-72.)  

The court issued its ruling on July 1, 2014.  (R.3206-26.)  The court granted 

FNMA’s motion regarding the attorney’s fees awarded against Bell.  These fees 

were caused “by Bell, before FNMA was joined as a party,” the court explained, 

and were therefore allocated to Bell to pay.  (R.3220.)  The court also granted 

FNMA’s motion regarding prejudgment interest on its mechanic’s lien claim 

because the 2008 statute did not provide for prejudgment interest.  (R.3221.) 

On the issue of res judicata, the court granted FNMA’s motion and denied 

Jordan Construction’s because there was no privity.  “[H]aving acquired the 
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trustee’s lien,” the court explained, “FNMA has an interest in and an ability to 

litigate the priority of the mechanic’s lien which Bell did not.  Thus, Bell did not 

represent the same legal right which FNMA now seeks to assert.”  (R.3223.)   

That left two issues.  First, the court denied FNMA’s motion regarding the 

timeliness of the second amendment to the mechanic’s lien.  In its opposition, 

Jordan Construction had argued that the second amendment was valid under 

two theories:  substantial compliance and relation back.  (R.2688-90.)  At oral 

argument, however, Jordan Construction made a new argument:  that the second 

amendment was timely because a certificate of occupancy was not issued until 

June 2, 2011.  (R.3219.)  The court said the argument was “improperly raised 

during oral argument” but nevertheless temporarily denied FNMA’s motion 

regarding the timeliness of the second amendment to the lien.  (R.3219-20.)   

 Finally, the court rejected Jordan Construction’s motion for summary 

judgment regarding the priority date of the mechanic’s lien.  The court held that 

there were disputed issues of material fact about whether Jordan Construction 

had abandoned the project for a time, which would prevent the lien from relating 

back to the commencement of the work.  (R.3224-25.)   

 On February 13, 2015, Jordan Construction filed another motion for 

summary judgment, arguing as it had at the previous oral argument that the 

timeliness of the second amendment to the mechanic’s lien should be determined 
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from the issuance of the June 2011 certificate of occupancy.  (R.3246.)  In 

opposition, FNMA pointed to Jordan Construction’s admission that the 

certificate of occupancy was issued in October 2008:    

REQUEST NO. 2: Admit that Scott Bell began occupying the 
Property in October 2007. 

RESPONSE: Admit that Scott Bell occupied the property 
pursuant to a temporary occupancy permit beginning in October 
2007.  However, construction on his home was not yet finished, no 
final inspection had been completed and no permanent occupancy 
permit had been issued until October 2008. 

(R.2541.)  Jordan Construction had never moved to amend or withdraw this 

admission.  (R.3327.)  FNMA also pointed to the undisputed evidence that a 

certificate of occupancy was, in fact, issued in October 2008.  On October 21, 

2008, Provo City recorded a Notice of Certificate of Compliance which stated:  

“As of October 21, 2008 the project passed the Final Inspection.  A Certificate of 

Occupancy has been issued.”  (R.3388.)   

 On April 3, 2015, FNMA filed its own motion for partial summary 

judgment, arguing that Jordan Construction’s admission, along with the 

recorded notice that a certificate of occupancy was issued in October 2008, 

conclusively established that fact and required summary judgment in FNMA’s 

favor on the timeliness of the second amendment to the lien. (R.3399-3406.)  

Three days later, Jordan Construction moved to withdraw its admission, and 
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asked the court for time to conduct additional discovery regarding the certificate 

of occupancy.  (R.3474-75; R.3545-46.)  On May 7, 2015, the court denied Jordan 

Construction’s motion to withdraw its admission because the “documentary 

evidence, together with deposition testimony and interrogatories all consistently 

demonstrate that the certificate of occupancy was, in fact, issued in 2008.”  

(R.3809.)  The court also concluded that withdrawal of the admission would 

prejudice FNMA.  (R.3810.)  And the court also denied Jordan Construction’s 

rule 56(f) request to reopen discovery.  (R.3813-19.)  “Defendant has had literally 

years to investigate the missing certificate of occupancy, but has inexplicably 

waited until now to seek additional discovery.”  (R.3817.)    

On June 10, 2015, the court granted FNMA’s motion for summary 

judgment on the timeliness of the second amendment to the lien.  (R.3939-54.)  

The court explained that the amendment was made more than 180 days after the 

2008 certificate of occupancy was issued and rejected Jordan Construction’s 

arguments: “substantial compliance,” and that the amendment should relate 

back to the initial lien filing.  (R.3950-54.)     

The only remaining issue was the validity and priority of the original 

amount of the mechanic’s lien, $126,956.92.  On July 23, 2015, FNMA submitted 

an offer of judgment in the amount of $130,000.  (R.4137-38.)  Jordan 

Construction did not accept the offer.  Rather than incur the continued costs of 
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litigation, FNMA stipulated that the court could “enter an award in favor of 

Jordan Construction” for the original amount of the lien--$126,956.92.  (R.4141-

42.)  But the stipulation specified that this was not “admission by [FNMA3] that 

Jordan Construction” was the “successful party.” (R.4141-42.)    

FNMA had already requested its costs and attorney’s fees.  (R.4008-30.)  

FNMA argued that most of the case had been about the second amendment to 

the lien and, having prevailed on that issue, and on almost every motion that had 

been filed, it was the prevailing party.  (R.4008-30.)  At a hearing on the issue of 

FNMA’s fees, Jordan Construction said it intended to request its fees.  The court 

expressed its surprise “because the court does not know what work Jordan 

Construction is suggesting was done in order to prevail on the first mechanics 

lien.”  (R.4302-03.)  Nevertheless, the court said it would “look at the attorney 

fees issue all at once.”  (R.4302.)  Thus, the court gave “leave to Jordan 

Construction to argue whether it’s the prevailing party on the stipulation” and 

ordered it to submit a fee affidavit within 14 days.  (R.4303.)   

Jordan Construction did not submit its affidavit within 14 days.  (R.4308.)  

FNMA agreed to give Jordan Construction extra time, but Jordan Construction 

still did not file the affidavit.  (R.4308.)  Thus, on November 20, 2015, nearly three 

                                                 
3 At this point, Bank of American Fork had been substituted in for FNMA.  For 
ease in reference, we will continue to refer to FNMA as the defendant.    
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weeks after FNMA’s affidavit was originally due, FNMA filed a request to 

submit.  (R.4307-08.) 

  On November 23, 2015, Jordan Construction submitted the now untimely 

affidavit along with a motion for its fees.  (R.4313-21.)  Jordan Construction 

argued that because of the stipulation it had prevailed on its mechanic’s lien 

foreclosure claim, had achieved 54% or what it originally asked for, and was 

entitled to $204,576 in fees.  (R.4320.)  The district court held that FNMA was the 

prevailing party, however, because Jordan Construction actually only got about 

one-third of what it requested in its complaint against FNMA, and did not 

prevail on any motion to achieve that “pyrrhic” victory, whereas FNMA had 

been successful on a number of motions that had whittled away Jordan 

Construction’s claim.  Thus, the district court awarded FNMA fees and costs in 

the amount of $166,397.65.  (R.4363-64.)   

 On May 4, 2016, the court entered final judgment, with a net award in 

FNMA’s favor for $39,437.73, resulting from an award of fees and costs in favor 

of FNMA in the amount of $166,397.65, offset by the stipulated award in Jordan 

Construction’s favor of $126,956.92.  (R.4498.)  Jordan Construction filed a timely 

notice of appeal on June 1, 2016.  (R.4500-01.)        

 

 



xxviii 

SUMMARY OF ARGUMENTS 

 Jordan Construction raises four primary issues on appeal.  None merits 

reversal: 

 1. Should FNMA have been allowed to challenge the mechanic’s 

lien?  Jordan Construction says no for three reasons:  One, FNMA failed to object 

to the first writ of execution.  But FNMA was not yet a party to the case, and in 

any case, Jordan Construction did not execute that writ.  Instead, it went back to 

the district court to seek amendment of the findings and conclusions and was 

told to issue a new writ.  At that point, FNMA did object and then became a 

party.  A district court has discretion to set aside a sheriff’s sale after it has 

occurred, so it plainly has discretion to halt one before it happens.   

Two, Jordan Construction argues that because it recorded a lis pendens, 

FNMA purchased the trustee’s deed subject to the outcome of the litigation 

against Bell.  But the litigation against Bell was not over when FNMA became a 

party.  The third-party complaint filed against FNMA was a continuation of that 

action.  And because it was a continuation of the same action, under rule 54(b) 

the district court had the right to revise and even reverse any of its previous 

rulings.  And doing so was especially appropriate here where Bell had not 

responded to Jordan Construction’s motion for summary judgment and thus 

disputed facts were deemed admitted.  Also, the lis pendens could only have 
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affected Bell’s interest in the property.  It could not have affected FNMA’s 

trustee’s deed, which was recorded before the lis pendens was filed and was not 

at issue in the case until FNMA was made a party.   

Three, Jordan Construction argues there was privity between FNMA and 

Bell so res judicata bars FNMA’s attempts to challenge the findings and 

conclusions entered against Bell.  But res judicata requires a final judgment in a 

previous case.  FNMA was brought into this case as a third-party defendant 

before final judgment was entered.  And, in any case, Bell and FNMA were never 

in privity, a key requirement of res judicata.  FNMA purchased the trustee’s deed, 

which Bell never held.    

2. Did the district court abuse its discretion by refusing to allow 

Jordan Construction to withdraw its admission that a certificate of occupancy 

was issued in October 2008?  As noted, the district court concluded that the 

second amendment to Jordan Construction’s mechanic’s lien, which nearly 

doubled its amount, was untimely.  That conclusion was based, in part, on an 

admission by Jordan Construction that a certificate of occupancy was issued in 

October 2008.  The district court denied Jordan Construction’s motion to 

withdraw that admission.  Two conditions must be met before a district court has 

discretion to allow withdrawal of an admission.  The movant must show that the 

admission was contrary to the facts and that withdrawal would not prejudice the 
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other party.  The district court concluded that neither condition was met.  

Undisputed evidence confirms that a certificate of occupancy was, in fact, issued 

in 2008.  And FNMA would have been prejudiced by allowing withdrawal 

because discovery was over, memories had faded, and evidence had been lost.  

But even if these conditions are met, a district court still has discretion to deny 

withdrawal.  The district court did not abuse that discretion here.  Jordan 

Construction had more than two years to withdraw its admission, conduct 

discovery, and challenge the timing of the certificate of occupancy, but 

inexplicably failed to do so.  Discovery was long over and trial was approaching 

when Jordan Construction finally moved to withdraw the admission and reopen 

discovery. Under these circumstances, the district court did not abuse its 

discretion.   

3. Was prejudgment interest allowed under the 2008 version of the 

mechanic’s lien chapter?  In a recent case, this Court held that mechanic’s lien 

claimants can only recover what the statute expressly allows, which does not 

include interest.  See 2 Ton Plumbing, L.L.C. v. Thorgaard, 2015 UT 29.  

Moreover, in 2012, the Legislature amended the law to allow for interest on a 

mechanic’s lien, thus confirming that it was not previously available.  (This case 

is subject to the 2008 mechanic’s lien statutes.)  The district court correctly 

concluded that prejudgment interest is not awarded on a mechanic’s lien.     
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4. Did the district court abuse its discretion by awarding attorney’s 

fees to FNMA as the “successful party”?  In the end, Jordan Construction got 

only about one-third of what it sought ($126,956.92 of $336,568.66), and did not 

prevail on any motion to get even that.  Rather, FNMA simply stipulated rather 

than go to trial.  The district court expressed “surprise” that Jordan Construction 

would even seek its fees.  The district court’s decision to award fees to FNMA 

and not Jordan Construction was not an abuse of discretion.  

ARGUMENT 

I. FNMA did not waive its right to object to the writ of execution.  The 
district court had discretion to consider FNMA’s objection.     

Jordan Construction first argues that the trial court erred in quashing the 

Writ of Execution issued on February 16, 2011, because FNMA waived its right to 

object by not responding to the notice it received.  Aplt. Br. at 21-24.       

A. Jordan Construction did not execute the first writ.  FNMA did 
object to Jordan Construction’s notice of foreclosure. 

Clarity about what actually happened is required.  First, Jordan 

Construction cites cases setting forth the standard for “setting aside” a sheriff’s 

sale.  See, e.g., Meguerditchian v. Smith, 2012 UT App 176, ¶ 9.  Here, the court 

stopped a sheriff’s sale before it happened.     
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Second, the district court did not quash the writ issued on February 16, 

2011—the one that FNMA did not object to.  Jordan Construction never executed 

that writ.  And that writ had nothing to do with the mechanic’s lien.   

Here’s what happened.  On January 21, 2011, Jordan Construction filed an 

Application for a Writ of Execution, which sought permission to execute on Bell’s 

interest in the property to satisfy the award of damages Jordan Construction had 

obtained against Bell.  (R.729-35.)  That award of damages, as set forth in the 

district court’s findings and conclusions, said nothing about the mechanic’s lien.  

At that point, judgment had been entered against Bell only on the conversion and 

breach-of-contract claims.  Thus, the first writ was not a decree of foreclosure on 

the mechanic’s lien.  

  Further, Jordan Construction did not execute that writ.  Instead, on June 14, 

2011, Jordan Construction filed a motion asking the court to supplement its 

findings and conclusions to include foreclosure on the mechanic’s lien.  (R.759-

60.)  The court granted that motion and ordered Jordan Construction to prepare a 

“new and revised Writ of Execution and Decree of Foreclosure.”  (R.888-91.)       

Jordan Construction did not prepare a new writ or a decree of foreclosure, 

as directed.  Nevertheless, at Jordan Construction’s request, on August 22, 2011, 

the Utah County Sheriff posted notice of a proposed foreclosure sale to take place 
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on September 14, 2011 of “[a]ll right, title, claim and interest of the above named 

plaintiff [i.e., Scott Bell] and his successor in interest” in the property.  (R.953.)  

This time, on September 6, 2011, having just acquired the trustee’s deed, FNMA 

did object and filed a motion to stop the sale.  (R.893-95.)   

In short, FNMA did not object to the first noticed sale, but that sale did not 

occur and had nothing to do with the mechanic’s lien at the center of this appeal.  

FNMA did object to the foreclosure sale.  Thus, FNMA did not somehow 

“waive” its right to object.      

B. The district court had discretion to quash the writ, cancel the 
foreclosure sale, and consider FNMA’s arguments.        

In any case, even if FNMA’s objection was somehow untimely, the district 

court still did not err in stopping the sheriff’s sale.  A district court has discretion 

to set aside a sheriff’s sale even after it has occurred (see Meguerditchian, 2012 UT 

App 176), so it surely has discretion to stop a sheriff’s sale from happening in the 

first place.  Jordan Construction asserts:  “The trial court’s order [quashing the 

writ] should be reversed.  In this instance, the trial court does not have 

discretion, and is bound when the parties fail to follow procedural rules.”  Aplt. 

Br. at 24.  Noticeably absent is any support for this assertion.  Jordan 

Construction cites no statute, rule, or case law that deprives the district court of 

discretion to quash a writ of execution or consider an untimely objection.   
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And to the contrary, there is authority for a court to quash a writ.  Rule 

54(b) says “any order or other decision, however designated … may be changed 

at any time before the entry of a judgment adjudicating all the claims and the 

rights and liabilities of all the parties.”  Utah R. Civ. P. 54(b).    

C. The writ should not have been issued in the first place because the 
trust deed holder was an indispensable party and no final 
judgment had been entered.   

And Jordan Construction itself had given the district court a reason to 

quash the writ and stop the foreclosure.  On August 5, 2010, Jordan Construction 

moved for permission to file a third-party complaint against FNMA’s 

predecessor in interest, MERS, because MERS was a “necessary and 

indispensable party” and joinder was “necessary in order to determine priority 

regarding liens which are attached to the property.”  (R.540-41.)  For whatever 

reason, Jordan Construction never served that complaint on MERS.  But Jordan 

Construction was right then and wrong now:  MERS (now FNMA) was an 

indispensable party.  Its interest could not be foreclosed in its absence.  

Additionally, the writ was issued under Rule 64E, but a writ is available 

under that provision only for “property in the possession or under the control of 

the defendant following entry of a final judgment or order ….”  Utah R. Civ. P. 

64E.  In this case, the property was no longer “in the possession or under the 

control” of Bell, and no final judgment had been entered.    
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The course taken by the district court was perfectly reasonable.  Jordan 

Construction prevailed against Bell and wanted to foreclose against his interest in 

the property.  The district court authorized that foreclosure but then learned, 

when FNMA objected, that Bell no longer had an interest in the property and 

that FNMA held a trustee’s deed on the property.  FNMA asked for the 

opportunity to contest the validity and priority of Jordan Construction’s lien over 

FNMA’s trustee’s deed, and the court wisely gave FNMA its day in court.   

And that is another key point.  By quashing the writ and cancelling the 

sale, the district court did not deprive Jordan Construction of anything.  It simply 

delayed foreclosure on the mechanic’s lien so that Jordan Construction could 

attempt to establish the validity and priority of its lien against the trustee’s deed 

held by FNMA, which otherwise would not have been affected by the 

foreclosure.  See Dunlap v. Stichting Mayflower Mountain Fonds, 2003 UT App 

283, ¶ 13 (“When the holder of a recorded interest is not joined in an action to 

foreclose, the foreclosure does nothing to affect its interest in the property.”).  If 

Jordan Construction had prevailed, or if it prevails on this appeal, it could still 

foreclose on its mechanic’s lien.  In any case, the district court did not commit 

reversible error when it quashed the writ and halted the foreclosure sale.             
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II. FNMA is not bound by the interlocutory rulings entered against Scott 
Bell in the first part of the case. 

 In the first part of this case, Jordan Construction prevailed on an 

unopposed motion for partial summary judgment against Scott Bell.  In the 

amended findings and conclusions, the court said Jordan Construction could 

foreclose on the mechanic’s lien and that it was entitled to prejudgment interest 

on the lien amount.  Jordan Construction argues that FNMA should be bound by 

those findings and conclusions and that it was error for the district court to even 

consider FNMA’s arguments on those issues.  Aplt. Br. at 24-33.  There are two 

parts of this argument.  First, Jordan Construction argues that FNMA is bound 

because of the lis pendens recorded on December 15, 2008, before FNMA acquired 

its interest, but after the trust deed was recorded.  Second, Jordan Construction 

argues that res judicata prohibits FNMA from relitigating the issues litigated by 

Bell.   

A. Jordan Construction’s third-party complaint against FNMA was a 
continuation of its action against Bell, not a separate action.  The 
district court was free to reconsider and revise orders and rulings 
made earlier in the action.  

 To have binding effect, a lis pendens and res judicata both require a final 

judgment in previous litigation.  That predicate is missing in this case.     
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Let’s start with the lis pendens issue.  “The recording of a lis pendens 

provides constructive notice to all persons that the rights and interests in the 

property at issue are controverted.  One who purchases property subject to a lis 

pendens acquires only the grantor’s interest therein, as determined by the outcome 

of the litigation.”  Timm v. Dewsnup, 921 P.2d 1381, 1392 (Utah 2006) (emphasis 

added); see also Bagnall v. Suburbia Land Co., 579 P.2d 914, 916 (Utah 1978) 

(“One who acquires an interest in land that is the subject of the pending litigation 

… is charged with notice of the claimed contrary right of others, and he is bound 

by the judgment rendered in the litigation.”).   

 Jordan Construction argues:  “Because a lis pendens appeared in the chain 

of title to the property at the time FNMA purchased it, FNMA is charged with 

notice of the pending litigation, and is bound by the judgment rendered in the 

litigation.”  Aplt. Br. at 27 (emphasis added).  But no final judgment had been 

rendered so there was nothing to be bound by.4  If someone had purchased the 

property from Bell after final judgment had been entered, then, of course, the 

purchaser would have been bound by the judgment.  But if someone had 

                                                 
4 There was no final judgment for at least a couple of reasons.  First, Jordan 
Construction had obtained partial summary judgment against Scott Bell, but 
Todd Bell was still a party and the claims against him had not been resolved at 
this point.  Second, Jordan Construction had obtained partial summary judgment 
against Scott Bell, but that judgment had not been certified under Rule 54(b). 
Thus, the district court had not entered “final judgment.”     
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purchased the property from Bell while the litigation was pending, they could have 

stepped into Bell’s shoes in the litigation and pressed any arguments Bell could 

have made.  They still would have been bound by the eventual judgment; but 

they would not have been bound by interlocutory rulings at the time they 

entered the case unless such rulings later became part of the final judgment.  

FNMA was brought into Jordan Construction’s litigation against Bell as a third-

party defendant before final judgment had been entered.  And of course FNMA 

was bound by the eventual judgment that was entered—and is happy to be 

bound by that judgment.  It is Jordan Construction that is appealing that 

judgment, after all.  In short, the lis pendens is simply irrelevant.  

   Res judicata is inapplicable for a related reason.  It applies only when an 

issue has “been decided in a final judgment on the merits in the previous action.”  

Jones, Waldo, & Holbrook, 923 P.2d at 1370.  Here, there was no “final judgment” 

in a “previous action.”  See DFI Props. LLC v. GR 2 Enters. LLC, 2010 UT 61, ¶ 17 

(defining a final judgment as one that disposes of the case as to all the parties and 

as to the subject matter of the litigation).  The document Jordan Construction 

points to as the “judgment” against Bell is the amended findings and 

conclusions.  (See Aplt. Br. at 25 citing R.888.)  Findings and conclusions are not a 

final judgment.  See Utah R. Civ. P. 58A (“Every judgment and amended 

judgment must be set out in a separate document ordinarily titled ‘judgment’—
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or, as appropriate ‘Decree.’”).  To be sure, Jordan Construction won partial 

summary judgment against Bell, but until such a “judgment” is incorporated into 

a final judgment, it remains interlocutory and subject to reconsideration.      

In short, there is no “previous action” here, merely a continuation of the 

same action resulting in a single final judgment.  Jordan Construction 

unwittingly acknowledges this, arguing that res judicata prevents “re-litigation of 

the issues and claims even if, in hindsight, the trial court comes to some 

conclusions that differed from those reached in the first part of the case.”  Aplt. Br. 

at 32 (emphasis added).  “Res judicata and its companion, collateral estoppel, do 

not operate within a single case.  They are used to describe the binding effect of a 

decision in a prior case on a second case.”  In re Discipline of Rasmussen, 2013 UT 

14, ¶ 17 (internal citation and quotation marks omitted, emphasis in original).  

Because the decisions Jordan Construction is appealing were made in the same 

case, res judicata is inapplicable.   

The applicable doctrine is the “law of the case.”  “Res judicata applies as 

between multiple cases while the law of the case doctrine applies to successive 

proceedings within one case.”  State v. Waterfield, 2014 UT App 67, ¶ 39 n.12.  

The distinction between the two is critical.  See also IHC Health Servs., Inc. v. 

D&K Mgmt., Inc., 2008 UT 73, ¶ 26 n. 20 (“Because the elements and effects of res 

judicata and law of the case may differ, they should be viewed as distinct 
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doctrines.”).  Res judicata bars relitigation of claims and issues resolved in a final 

judgment.  Law of the case allows reconsideration of issues and claims at any 

time before final judgment.  

 While a case remains pending before the district court prior to 
any appeal, the parties are bound by the court’s prior decision, but 
the court remains free to reconsider that decision.  It may do so sua 
sponte or at the suggestion of one of the parties….  As long as the 
case has not been appealed and remanded, reconsideration of an 
issue before a final judgment is within the sound discretion of the 
district court. 

Id., ¶ 27.   Indeed, Rule 54(b) expressly authorizes this.   See Salt Lake City Corp. 

v. James Constructors, Inc., 761 P.2d 42, 44 (Utah App. 1988) (“Rule 54(b) of the 

Utah Rules of Civil Procedure does allow for the possibility of a judge changing 

his or her mind in cases involving multiple parties or multiple claims.”).       

 In sum, a lis pendens binds those who acquire the defendant’s interest in 

the property to the outcome of the litigation—i.e., the final judgment—but not to 

interlocutory rulings that may later be changed.  And res judicata binds privies to 

a final judgment in a prior case.  The prerequisite of both issues is a final 

judgment in an earlier case.  That requirement is absent here.   

B. Even if the findings and conclusions entered against Scott Bell 
were treated as a final judgment, only Bell’s interest, not FNMA’s, 
is bound by that judgment.            
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Assuming, for the sake of argument, that the “first part of this case” 

resulted in a final judgment against Scott Bell, that judgment could not 

determine FNMA’s separate interest in the property.  First, the lis pendens 

affected only Bell’s interest, not FNMA’s interest.  Second, because FNMA had a 

separate interest, there was no privity between FNMA and Bell.    

1. The lis pendens could not affect FNMA’s independent 
interest in the property.     

 A lis pendens affects the property interest that is “the subject of pending 

litigation.”  Bagnall, 579 P.2d at 916.  The trust deed was recorded against the 

property before Jordan Construction sued Bell.  But for whatever reason, Jordan 

Construction chose to name only Bell and not pursue foreclosure against the 

trust deed as well.  Thus, only Bell’s interest was at stake. 

If FNMA had purchased Bell’s interest in the property, which was subject 

to the trust deed, then that interest would have remained subject to the lis 

pendens and FNMA would have been bound by any final judgment.  But FNMA 

did not purchase Bell’s interest in the property.  It did not receive a deed from 

Bell.  It purchased the trustee’s deed as the successful purchaser at the trust deed 

foreclosure sale.  And a trustee’s deed maintains the same priority position the 

recorded trust deed had.  Utah Code § 57-1-28(3) provides: 
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The trustee’s deed shall operate to convey to the purchaser, without 
right of redemption, the trustee’s title and all right, title, interest, 
and claim of the trustor and the trustor’s successors in interest 
subsequent to the execution of the trust deed…. 

(emphasis added).5  Bell never held the “trustee’s title” that FNMA purchased.  

As the district court recognized, “having acquired the trustee’s lien, FNMA has 

an interest in and an ability to litigate the priority of the mechanics’ lien which 

Bell did not.  Thus, Bell did not represent the same legal right which FNMA now 

seeks to assert.”  (R.3223.) 

 Because Jordan Construction did not name the holder of the trust deed in 

its foreclosure action, the interest FNMA acquired was not at stake in Jordan 

Construction’s litigation against Bell, so the lis pendens has no impact on it.  

Again, Jordan Construction recognized this when it moved to add FNMA’s 

predecessor-in-interest, MERS, as a third-party defendant “in order to determine 

priority regarding” its separate interest.  (R.541.)  

 In short, there are two reasons why the lis pendens does not bind FNMA to 

the district court’s interlocutory rulings against Bell:  First, Bell’s interest had not 

                                                 
5 A trust deed is “a deed conveying title to real property to a trustee as security 
until the grantor repays a loan.”  Black’s Law Dictionary at 339 (7th ed. 
abridged).  The successful purchaser at a foreclosure sale on a trust deed receives 
the “trustee’s deed,” i.e., the “trustee’s title” to the property.  Utah Code § 57-1-
28(3).    
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been finally adjudicated when FNMA became a party.  Second, FNMA had its 

own interest in the property that was not at stake until FNMA became a party.      

2. Res judicata does not bind FNMA to the findings and 
conclusions entered against Bell because there was no 
privity between FNMA and Bell.       

 FNMA’s separate interest in the property is another reason why res judicata 

does not bind FNMA to the interlocutory rulings entered against Bell.  Both 

branches of res judicata require privity.  See Fundamentalist Church of Jesus 

Christ of Latter-Day Saints v. Horne, 2012 UT 66, ¶ 13 (claim preclusion); Jones, 

Waldo, Holbrook & McDonough v. Dawson, 923 P.2d 1366, 1370 (Utah 1996) 

(issue preclusion).  Jordan Construction argues that “Bell had the same interest in 

the Property that FNMA has now.”  Aplt. Br. at 30.  But that’s not true.  Bell 

never held the trustee’s deed.  FNMA did not acquire its interest from Bell.  

Thus, as the district court explained, “Bell did not represent the same legal right 

which FNMA now seeks to assert.  There is no privity.”  (R.3223.) 

 In a mechanic’s lien foreclosure action, in order to claim priority over the 

trust deed and foreclose that interest, the holder of the trust deed must be named 

as a party.  “In other words, when seeking to foreclose a lien on property 

encumbered by a deed of trust, it is necessary to name the trustee who holds 

legal title to the property.”  ParkWest Homes, LLC v. Barnson, 302 P.3d 18, 25 

(Idaho 2013).  See also Dunlap, 2003 UT App 283, ¶ 13 (“When the holder of a 
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recorded interest is not joined in an action to foreclose, the foreclosure does 

nothing to affect its interest in the property.”); Mickelson v. Anderson, 19 P.2d 

1033 (Utah 1932) (without title holder as a party foreclosure would be 

“ineffectual to convey any title … because the only person who had any title to 

the property was … not made a party to the suit”).             

 In short, there are at least two reasons why res judicata does not bind 

FNMA to the interlocutory rulings entered against Bell in the first part of this 

case.  First, there was no final judgment.  Thus, even if there was privity between 

FNMA and Bell, when FNMA stepped into Bell’s shoes, the court was free to 

revisit any of its prior orders and rulings.  Second, FNMA in fact did not step 

into Bell’s shoes but had its own separate interest in the property that could not 

have been affected by the interlocutory rulings against Bell.       

III. Jordan Construction is not entitled to collect prejudgment interest 
through foreclosure of its mechanic’s lien. 

 In 2012, the “Mechanic’s Liens” chapter of the Utah Code was 

renumbered, amended, and partially repealed.  The amended statutory scheme is 

found at Utah Code §§ 38-1a-101 to 38-1a-804 (2014).  “Because the 200[8] version 

of the code was in effect ‘at the time of the event regulated by the law in 

question,’” that version is applicable to this case.  2 Ton Plumbing, L.L.C. v. 

Thorgaard, 2015 UT 29, ¶ 11 n.1 quoting State v. Folsom, 2015 UT 14, ¶ 10.     
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The mechanic’s lien statute allows the lien claimant to recover “the value 

of the services rendered, labor performed, or materials or equipment furnished 

or rented ….”  Utah Code § 38-1-3 (2008).  This Court recently held that recovery 

through foreclosure is limited to these listed items.  In 2 Ton Plumbing, 2015 UT 

29, the plaintiff, 2 Ton, recorded a notice of lien representing only the value of 

services, labor, and materials.  Id., ¶ 3.  Later, 2 Ton “recorded an amended 

notice of mechanics’ lien” for $20,983.42 “‘consisting of principal of $7,147.41, 

plus lien fees of $110, plus interest and late fees of $2,480.30, plus pro rata costs of 

$942.44, plus pro rata attorney fees of $10,323.27 ….’”  Id., ¶ 9.  The property 

owners stipulated that the lien was valid for the original $7,147.41, but argued 

that the rest of the amended claim was invalid.  This Court agreed.   

The Court explained that “[a]ny reference to ‘attorney fees’ is noticeably 

absent from section 38-1-3’s statutory language, which sets forth ‘what may be 

attached in a lien claim,’” and is also absent “from section 38-1-7, which states 

the information that ‘shall’ be contained in the notice of lien.”  Id. at ¶ 34.  The 

same is true of interest.  This absence “was purposeful.” Id.  Had the legislature 

intended for these items “to be included in the value of a mechanics’ lien, it could 

have said so ….”6  Id.      

                                                 
6 The Court explained that attorney fees could be recovered, but not from the 
property:  “Section 38-1-18 provides that if a lien claimant elects to enforce the 
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Things changed in 2012 when the Legislature amended the law to 

expressly allow prejudgment interest on a mechanic’s lien claim.  See Utah Code 

§ 38-1a-309 (added by Chapter 330, 2012 General Session, § 7 eff. May 8, 2012).  

As the district court said:  “[S]ince 2012, Section 15-1-1 has acted to apply the 

same statutory interest rate to mechanics’ liens as applies to contracts.  That the 

Legislature saw fit to amend the mechanics’ lien statutes to allow for recovery of 

interest strongly suggests that interest was not awardable previously.”  (R.3221.) 

Before this amendment, as this Court held, a mechanics’ lien was “limited 

to ‘the value of the services rendered, labor performed, or materials or 

equipment furnished or rented.’”  2 Ton Plumbing, 2015 UT 29 ¶ 39.  And as the 

Court pointed out, this is consistent with case law in other jurisdictions.  In 

Artsmith Devel. Group, Inc. v. Updegraff, 868 A.2d 495 (Pa. Super. 2005), the 

court affirmed the trial court’s conclusion that interest was “not properly the 

subject of a mechanic’s lien claim.”  Id. at 496.  The statute, the court said, 

“expressly limits the lien to amounts owed for labor and materials only.”  Id.  In 

Nat’l Lumber Co. v. United Cas. & Sur. Ins. Co., Inc., 802 N.E.2d 82, 87 (Mass. 

                                                                                                                                                             
mechanics’ lien, ‘the successful part shall be entitled to recover a reasonable 
attorneys’ fee, to be fixed by the court, which shall be taxed as costs in the action.’  
This provision clarifies that an award of attorney fees is a conditional award that 
depends upon the outcome of the action to enforce the lien.  Pursuant to section 
38-1-18, a ‘successful party’ must be ascertained before a lien claimant is entitled 
to attorney fees.”  Id. ¶ 35 (footnote omitted).    
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2004), the court likewise applied the plain language of Massachusetts’ mechanic’s 

lien statutes to deny interest.   

The plain wording of G.L. c. 254 limits a mechanic’s lien 
created pursuant to § 4 to the amount due for labor and materials…. 
Nowhere in the detailed statutory framework is there a reference to 
interest or attorney’s fees.  Contractual interest and attorney’s fees 
are not “labor and material,” nor can they be part of the “amount 
due” at the time the statement of claim is filed because they have not 
yet been determined. 

Id. at 86.     

 Jordan Construction argues that the trial court’s ruling “simply ignores the 

statutory pre-judgment interest rate set forth in Utah Code Ann. § 15-1-1” which 

“provides for a default statutory prejudgment interest rate of 10% per annum for 

claims arising from the forbearance of any money, goods, or chose in action.”  

Aplt. Br. at 34.  But Utah Code 15-1-1(2) “does nothing more than define what the 

rate of interest should be in those instances where interest accrues as a matter of 

law but no specific rate has been agreed to; it does not create a right to interest 

where none otherwise exists.”  Vali Convalescent & Care Inst. v. Div. of Health 

Care Fin., 797 P.2d 438, 445 (Utah 1990).  Only if a party “is entitled to interest on 

some valid basis” does § 15-1-1 “establish[ ] the rate of interest to which it is 

entitled.”  Id.     
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Jordan Construction argues that the trial court’s ruling “ignored the fact 

that Utah courts have awarded pre-judgment interest at the statutory rate on 

mechanic’s lien cases in the past” and cites Lignell v. Berg, 593 P.2d 800 (Utah 

1979), in support.  But Lignell was not a mechanic’s lien case.  It was a breach-of-

contract case and the court awarded interest on the contract claim.  “In contract 

cases, certainly, interest on amounts found to be due in judicial proceedings is 

recovery to which the creditor is entitled as a matter of law.”  Id. at 809. 

And that is a critical distinction.  Jordan Construction is entitled to 

prejudgment interest on the money Bell owes.  But that prejudgment interest 

must be collected from Bell, not from the property to which the mechanic’s lien is 

attached.  See Artsmith Devel. Group, Inc., 868 A.2d at 496-97 (“Items other than 

labor and materials are more properly sought in an action for breach of the 

construction contract, if that contract authorizes recovery of interest and 

attorneys’ fees.”).  The confusion comes from Jordan Construction’s erroneous 

belief that a “mechanic’s lien claim is one that necessarily arises from contract 

and the payment of past due money … and fits squarely within … Utah Code 

Ann. 15-1-1.” Aplt. Br. at 35.  The right to recover from a mechanic’s lien is 

statutory, not contractual.  Foreclosure on a mechanic’s lien is an in rem action 

against the property, not an in personam action to enforce a contractual right.  As 

one court has said, “[a] lien is asserted against property, not against a person.”  
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Kehoe Component Sales, Inc. v. Best Lighting Pods., Inc., 796 F.3d 576, 593 (6th 

Cir. 2015).  “The contractual relationship between the property owner and the 

holder of the lien is not relevant to whether the lien may be enforced because ‘the 

entitlement to enforce a … lien arises as a matter of law and not from a written 

instrument or verbal contract.’”  Id. (quoting Guernsey Bank v. Milano Sports 

Ents., LLC, 894 N.E.2d 715, 732 (Ohio App. 2008); see also Nat’l Lumber Co., 802 

N.E.2d at 88 (“National Lumber claims that it is entitled to statutory interest 

pursuant to G.L. c. 231 §§ 6C and 6H.  Neither of these provisions is applicable in 

[a mechanic’s lien foreclosure] case because the nature of the plaintiff’s action is 

in rem, to enforce a lien.”). 

Similarly, in Guernsey Bank, 894 N.E.2d 715, the court explained that in a 

mechanic’s lien action the “right to recovery [is] not based upon a written 

instrument or verbal contract” but “ar[ises] from the mechanic’s lien statute and 

[goes] against the property only.”  Id.  This is plain, for example, when a 

subcontractor recovers on a mechanic’s lien.  Prejudgment interest would not be 

available “because there [is] no privity of contract between the subcontractor and 

the owner of the property ….”  Id.  Foreclosure on a mechanic’s lien is a 

proceeding “in rem not in personam.”  Id.  That is, it is not a contract action to 

enforce personal rights between parties to a contract, but an action against the 
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property to recover a debt owed by some third party who may not be a party to a 

contract.    

[W]henever a holder of a mechanic’s lien enforces its lien in court, it 
recovers against the property based upon a statutorily granted right.  
Although some holders may also have contractual actions against 
the property owner, foreclosure on a mechanic’s lien does not 
implicate any contractual right to recovery.  As the entitlement to 
enforce a mechanic’s lien arises as a matter of law and not from a 
written instrument or verbal contract, holders of mechanic’s liens 
cannot receive prejudgment interest …. 

Id. at 732. 

 In sum, as this Court made clear in 2 Ton Plumbing, the amount of the lien 

is limited to “the value of the services rendered, labor performed, or materials or 

equipment furnished or rented ….”  Utah Code § 38-1-3 (2009).        

IV. The second amendment to the mechanic’s lien was untimely.   

 The parties agree that the timeliness of the second amendment to the 

mechanic’s lien is determined by the date a certificate of occupancy was issued.  

See Utah Code § 38-1-7(1)(a)(ii) (2008).  If a certificate of occupancy was issued in 

October 2008, as Jordan Construction once admitted, then the second 

amendment was untimely and thus of no validity.   
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A. Refusing to allow Jordan Construction to withdraw its admission 
that the certificate of occupancy was issued in October 2008 was 
not an abuse of discretion.   

  The primary question on appeal is not, however, when a certificate of 

occupancy was issued—at least not directly.  Jordan Construction admitted it was 

issued in October 2008.  (R.2541.)  The question on appeal is whether the trial 

court abused its discretion by refusing to allow Jordan Construction to withdraw 

that admission.   

 On February 1, 2013, in response to a request for admission, Jordan 

Construction admitted that a Certificate of Occupancy was issued in October 

2008.  (R.2541).  “Any matter admitted under [Rule 36] is conclusively 

established unless the court on motion permits withdrawal or amendment of the 

admission.”  Utah R. Civ. P. 36(b).  Rule 36(c) states that “[t]he Court may permit 

withdrawal or amendment if [1] the presentation of the merits of the action will 

be promoted and [2] withdrawal or amendment will not prejudice the requesting 

party.”  Both conditions must be met before an admission can be withdrawn.  

“The trial court has discretion to deny a motion to amend, but its discretion to 

grant such a motion comes into play only after the preliminary requirements are 

satisfied.” Langeland v. Monarch Motors, Inc., 952 P.2d 1058, 1062 (Utah 1998).  

In this case, the district court correctly concluded that neither condition was met 

and, in any case, did not abuse its discretion by denying the motion.    
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1. Allowing Jordan Construction to withdraw the admission 
would not have served presentation of the merits because 
the admission was consistent with the undisputed facts. 

To withdraw an admission, a party must “(1) show that the matters 

deemed admitted against it are relevant to the merits of the underlying cause of 

action, and (2) introduce some evidence by affidavit or otherwise of specific facts 

indicating that the matters deemed admitted against it are in fact untrue.”  Id. at 

1062.  The issue is relevant.  That’s never been disputed.  “[T]he burden of 

showing the truth or falsity of admissions should not … fall on the party that 

obtained the admissions but rather on the party seeking to amend or withdraw 

them.”  Id. The district court denied the motion to withdraw because the 

“documentary evidence, together with deposition testimony and interrogatories 

all consistently demonstrate that the certificate of occupancy was, in fact, issued 

in 2008,” i.e., the admission was true.  (R.3809.)       

The evidence is undisputed that Bell moved into the home before it was 

finished and on March 18, 2008, Provo City recorded against the property a 

“Certificate of Non-compliance,” which stated that the property “has been 

occupied without an approved final [inspection] and a Certificate of Occupancy 

issued from the Provo City Building Department.”  (R.3388.)  Provo City Code § 

14.01.090 provides:  “It shall be unlawful to use or occupy … any building or 
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premises until a Certificate of Occupancy … shall have been issued for the 

premises … by Provo City.”  But the home was finished, a final inspection was 

done, and on October 21, 2008, the City recorded a “Certificate of Compliance,” 

which stated: “As of October 21, 2008, the project passed the Final Inspection.  A 

Certificate of Occupancy has been issued.  Therefore the Certificate of Non 

Compliance is no longer valid.”  (R.3388.)  In other words, it was now legal for 

Bell to live there because a certificate of occupancy had been issued.     

Jordan Construction’s owner, Wesley Lewis, confirmed as a 30(b)(6) 

witness that the final inspection where the home was “passed off” occurred in 

October 2008 and that no work was done after that.  (R.2535-36.)  “There were a 

few miscellaneous things that I got fixed, and I called for a final inspection, for 

the city to come out and do a final final, because they had hounded me at this 

point to get this permit cleared up and in compliance.”  (R.2536.)  He explained 

that this work was done, that the home passed final inspection, and that he saw a 

document from the city saying it was in compliance.   

Q. And at some point the city – I’ve seen a document from 
the city where they eventually say, in compliance, and it essentially 
appears to be closed out. 

A. In October, yeah. 

(R.3458.) As the district court pointed out, Utah law provides that a recorded 

notice that a certificate of occupancy had been issued creates a presumption that 
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it actually has been issued.  “A recorded document creates the … presumption[ 

]” that the “recitals and other statements of fact in a document including without 

limitation recitals concerning mergers or name changes of organizations, are 

true.”  Utah Code § 57-4a-4(1)(j).  “Thus, there is a statutory presumption,” the 

district court explained, “that the Property passed final inspection, and a 

certificate of occupancy was thereafter issued in October of 2008.”  (R.3949-50.)  

“This presumption,” the court said, “is further supported by deposition 

testimony, affidavit testimony, and discovery responses, all of which point to the 

existence of an October 2008 certificate of occupancy.” (R.3950.)   

Further, the Provo City Code required that the certificate of occupancy be 

issued in October 2008, when the home passed final inspection.  “A Certificate of 

Occupancy … is required to be issued by the Planning Commission of Provo City 

at the time a building is completed and final inspection granted by the Building 

Inspection Division.”  Provo City Code § 14.01.090(2).  There is no explanation 

for why a certificate of occupancy would not have been issued in October 2008.  

Thus, the district court concluded, “Jordan has failed to demonstrate that the 

admitted fact is untrue.”  (R.3949-50.) 
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2. Allowing Jordan Construction to withdraw the admission 
would have prejudiced FNMA.   

“[F]ailure [by the moving party] to satisfy the first requirement of rule 

36(b) relieves [the nonmoving party] of the burden of showing [prejudice].”  

Langeland, 952 P.2d at 1061.  Thus, there’s no reason to consider prejudice.  In 

any case, the district court also correctly found that FNMA would be prejudiced 

by withdrawal of the admission.  The test “is whether the party is now any less 

able to obtain the evidence required to prove the matter which was admitted 

than he would have been at the time the admission was made.”  Id. at 1063 

(quotation marks omitted). 

Jordan Construction admitted, not only in its formal admission, but from 

the very beginning of this case, that the second amendment to the mechanic’s 

lien occurred after the statutory time period for amending the lien had expired.  

The original Third Party Complaint filed against FNMA admitted that it paid off 

subcontractors and then amended its lien “[a]fter the six month period in which 

other subcontractors could assert a lien on the Property had expired ….”  

(R.1051.)  And in four separate summary judgment memoranda, Jordan 

Construction repeatedly acknowledged that the amendment was untimely.  

(R.2585; 2588; 2683; 2686; 2854-55; 2858.)    
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Rather than contend that the second amendment was timely, Jordan 

Construction made three other arguments:  (1) FNMA should be bound by the 

findings against Bell—who had never raised the timeliness issue, (R.2690-98); (2) 

the amendment should relate back to the original lien under Rule 15 (R.2689-90); 

and (3) the untimeliness should be overlooked under the doctrine of substantial 

compliance (R.2688-89).  But Jordan Construction did not move to withdraw its 

admission or otherwise argue that the second amendment was timely.   

On April 15, 2014, Jordan Construction even attached the June 2011 

certificate of occupancy as an exhibit to its motion for summary judgment.  In 

fact, it is attached twice.  (R.2949; 2955.)  Yet, Jordan Construction still continued 

to admit that the second amendment was untimely.  One of the undisputed facts 

in support of this motion stated:  “On or about July 27, 2009, after the six month 

period in which other subcontractors could assert mechanic’s liens on the 

Property had expired … Jordan Construction … recorded a Second Amended 

Notice of Mechanic’s Lien.”  (R.2858.)  FNMA’s opposition admitted that this fact 

was undisputed.  (R.3122.)   

In short, from the time Jordan Construction filed its Third Party Complaint 

against FNMA in September 2011, through June 2014, it was an undisputed fact 

that the second amendment was filed after the allowed statutory period had 
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expired.  Hence, there was no discovery into this issue.  No Provo City officials 

were deposed.  No one even mentioned the June 2011 certificate of occupancy.     

That changed at an oral argument on various motions for summary 

judgment on June 23, 2014, when Jordan Construction brought the June 2011 

certificate of occupancy to the court’s attention and argued for the first time that 

the second amendment was timely because it was recorded within 180 days of 

this certificate.  (R.3204; 3219-20.)  But even then Jordan Construction did not 

move to withdraw or amend its admission.  That was not done until April 6, 

2015—26 months after making the admission, more than a year after fact 

discovery closed, and six-and-a-half years after the case was originally filed.  

(R.3474-75.)  Trial was scheduled for August (R.3814) and Jordan Construction 

was now seeking to withdraw its admission and reopen discovery (R.3813-19).            

The district court concluded that allowing withdrawal of the admission at 

this late stage, after years of failing to raise the issue, would prejudice FNMA.  “If 

the date of the certificate of occupancy were now declared to be an open 

question,” the court explained, “FNMA would be left attempting to depose 

witnesses in order to confirm” that a certificate of occupancy was in fact issued in 

2008.  (R.3810.)  Given the seven years that had passed, “it seems unlikely that 

any witness would be equipped” to say what had happened to the 2008 

certificate.  (R.3810.)  No discovery was conducted because the fact had been 



28 

admitted.  “To retract that admission now would clearly cause prejudice to 

FNMA.”  (R.3810.)   

 There is no conceivable reason why a certificate of occupancy would have 

been issued in 2011 (unless it was a replacement for a lost certificate) and not in 

2008.  But the passage of time would clearly complicate FNMA’s efforts to prove 

that.  No Provo City official is going to remember what happened to a certificate 

of occupancy in 2008.  Prejudice can be presumed merely from the passage of 

time.  See Young v. W. Piling & Sheeting, 680 P.2d 394, 395 (Utah 1984) (“The 

prejudice and disadvantage to the defendant is readily apparent. Some witnesses 

may no longer be available; recollections may be dimmed. Valuable evidence 

may have long been discarded or destroyed.”); Kuhn v. Mount, 44 P. 1036, 1038 

(Utah 1896) (imposing a time bar where “the transaction has faded from 

memory, or the evidence has been lost”).   

Moreover, prejudice exists where a motion to withdraw is made after fact 

discovery is closed and a previously uncontested fact is being challenged.  See 

also See Conlon v. United States, 474 F.3d 616, 624 (9th Cir. 2007) (nonmoving 

party was prejudiced where motion to withdraw admission was not filed until 

two-and-a-half months after fact discovery was closed); Pedroza v. Lomas Auto 

Mall, Inc., 258 F.R.D. 453 (D.N.M. 2009) (prejudiced where understanding 
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throughout the case was consistent with admissions and the request to withdraw 

was post-discovery and on the eve of trial).    

 In short, before the district court could even exercise its discretion to allow 

Jordan Construction to withdraw its admission, the burden was on Jordan 

Construction to show that the admission was untrue.  Jordan Construction did 

not meet that burden.  The district court also correctly concluded that 

withdrawal would prejudice FNMA.  The “preliminary determination as to 

whether the rule 36(b) conditions have been met ‘is subject to a somewhat more 

exacting standard of review’” than mere abuse of discretion.  Barnes v. Clarkson, 

2008 UT App 44, ¶ 12 quoting Langeland, 952 P.2d at 1060-61.  The district 

court’s decision survives even this “somewhat more exacting” abuse-of-

discretion review. 

3. The district court did not abuse its discretion in refusing to 
allow Jordan Construction to withdraw its admission.  

 As noted, a trial court has discretion to grant a motion to withdraw only if 

the preliminary 36(b) requirements are satisfied, but it has discretion to deny 

withdrawal regardless of those requirements.   Langeland, 952 P.2d at 1060-61.  

“Decisions placed within the discretion of the trial court can be reversed only 

upon a finding of abuse of discretion, i.e., if there is no reasonable basis for the 

decision.”  Id. at 1061.  In this case, there was plainly a reasonable basis.  
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 First, it is undisputed that work on the home was completed in October 

2008, a final inspection was done, the Notice of Noncompliance was revoked, 

and a document was recorded stating:  “A Certificate of Occupancy has been 

issued.”  (R.3388.)  Jordan Construction’s admission was consistent with these 

undisputed facts.      

 Further, this case was litigated for nearly three years (including 26 months 

after the admission) without Jordan Construction ever contending that the 

second amendment to the lien was timely.  And Jordan Construction had plenty 

of opportunities.  The June 2011 certificate of occupancy was obtained by FNMA 

on July 2, 2013, and quickly provided to Jordan Construction.  Jordan 

Construction submitted it to the district court as an exhibit in April 2014, but still 

did not move to withdraw its earlier admission. 

 Additionally, by the time Jordan Construction finally did move to 

withdraw the admission, discovery was long over and trial was approaching.  

The district court was not willing to reopen discovery.  (R.3816.)    “Based upon 

this procedural history, the Court concludes that Jordan’s attempt to delay 

consideration of summary judgment and re-open discovery to investigate an 

issue which all parties have been aware of since 2013 is not timely.”  (R.3816.)  

The court added that Defendant “has had literally years to investigate” the issue 

“but has inexplicably waited until now to seek additional discovery.”  (R.3817.) 
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 Finally, this case was already more than six years old when this issue was 

raised.  As this Court said in Langeland, “[]itigation must come to an end 

sometime,” and the rules of civil procedure are intended help that happen.  Id. at 

1064.  Thus, a court does not have to “come to the rescue of a party” that admits 

a fact and then waits too long to withdraw that admission.  Id.      

 For these reasons, the district court did not abuse its discretion by denying 

Jordan Construction’s motion to withdraw its admission.7    

B. Equitable tolling does not save the untimeliness of the second 
amendment to the mechanic’s lien.  

 Jordan Construction next attempts to save the untimely second 

amendment to its mechanic’s lien through the doctrine of equitable tolling.   

  1. Jordan Construction did not raise this argument below. 

 In the district court, Jordan Construction raised three arguments to try to 

overcome the untimeliness of the second amendment to the lien:  (1) res judicata, 

                                                 
7 Jordan Construction argues that it should have been allowed to withdraw or 
amend its admission because the admission at issue was not directly responsive 
to the request it was responding to.  Aplt. Br. at 46.  The district court correctly 
rejected this argument because “nowhere in Rule 36 does it suggest that an 
answer must be an unqualified ‘yes’ or no,’” rather, the rule “clearly allows 
parties to admit in part, deny in part, and provide details.”  (R.3811.)  Jordan’s 
response was “permissible under Rule 36, and there is no basis to strike the 
language now, simply because Jordan regrets including it.”  (R.3811.) Plus, this 
argument ignores the numerous other admissions throughout the case that the 
second amendment was untimely.   
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(2) substantial compliance, and (3) relation back.  The equitable tolling argument 

was not raised.  Because Jordan Construction “never raised this argument 

below,” it has “waived [its] right to urge its consideration on appeal.”  State v. 

Martin, 2002 UT 34, ¶ 28 n.4.   

2. Equitable tolling does not apply to mechanic’s lien statutory 
deadlines.  

Even if the argument was not waived, equitable tolling does not apply to 

amending a mechanic’s lien.  “A lien created solely by statute depends on the 

terms of the statute.”  2 Ton Plumbing, 2015 UT 29, ¶ 21.  Thus, “compliance with 

the statute is required before a party is entitled to the benefits created by the 

statute.”  AAA Fencing Co. v. Raintree Devel. & Energy Co., 714 P.2d 289, 291 

(Utah 1986).  In AAA Fencing, the lien claimant brought its foreclosure action 

after the statutory period for doing so had expired, but argued that the defendant 

had waived that defense by not pleading it.  Id. at 290-91.  The court rejected the 

argument and held that lien claimants lose their lien if they fail to file the 

foreclosure action within the required time.  The court “distinguish[ed] 

mechanics’ lien statutory periods from procedural statutes of limitations,” which 

would be subject to waiver and tolling.  Id. at 291.  “[T]he statutory period is not 

merely a statute of limitations but a condition of liability itself ….”  Id. (internal 

quotation marks omitted).   
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The time for filing and amending a lien is set by express statutory 

command.  See Utah Code § 38-1-7(1)(a)(i)(A).  Thus, “notices of liens may not be 

amended in any substantial manner after the time has expired for the filing of the 

same.”  Roberts Inv. Co. v. Gibbons & Reed Concrete Prod. Co., 449 P.2d 116, 118 

(Utah 1969).  “Unless authorized by statute, a mechanic’s lien claim or statement 

may not be amended after the expiration of the time for filing.”  56 C.J.S. 

Mechanics’ Liens § 193; see also 53 Am. Jur. 2d Mechanics’ Liens § 231 (“In the 

absence of a statute providing for an amendment, a mechanic’s lien claim or 

notice required to be made and filed cannot be materially amended, and it must 

be complete and legally sufficient when filed and it cannot even be reformed in 

equity.”).     

Further, there is no basis for equitable tolling.  Jordan Construction was 

not deceived.  It timely filed a lien for the amount it was owed.  The untimely 

amendment was for amounts owed to subcontractors.  Some had timely filed 

liens.  Jordan Construction paid those subcontractors, released their liens, and 

added the amount to its own lien.  Others chose not to file a lien for whatever 

reason.  But there is no evidence they were deceived.  And nothing in the 

mechanic’s lien statutes allows a contractor to untimely amend its lien after 

paying off a subcontractor.     
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In short, the equitable tolling argument was waived, does not apply to 

mechanic’s liens in any case, and would not be applicable in this case even if it 

did apply to mechanic’s liens.     

C. The “relation back” rule does not apply to mechanic’s liens.  

Finally, Jordan Construction argues that the untimely amendment should 

relate back under rule 15(c) to the original notice of lien.  Aplt. Br. at 42-43.  Rule 

15(c) says that a “claim or defense asserted in [an] amended pleading … relates 

back to the date of the original pleading” if it “arose out of the conduct, 

transaction, or occurrence set forth … in the original pleading.”  Utah R. Civ. P. 

15(c).  An amendment to a mechanic’s lien is not a new “claim or defense” in an 

“amended pleading” and there is no “original pleading” for it to relate back to.  

See Utah R. Civ. P. 7.   

And the mechanic’s lien statute does not provide for relation back of an 

amended notice of lien.  Utah courts “will not infer substantive terms into the 

text [of a statute] that are not already there.” Associated Gen. Contractors v. Bd. 

of Oil, Gas & Mining, 2001 UT 112, ¶30 (quotations and citation omitted).  

Further, “relation back” would conflict with the strict deadlines set forth in the 

carefully crafted mechanic’s lien statutes. 

 * * * * * 
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 For all these reasons, the second amendment to Jordan Construction’s 

mechanic’s lien was untimely and the district court properly granted summary 

judgment in FNMA’s favor on this issue.   

V. The district court’s conclusion that FNMA was the “prevailing party” 
and award of attorney fees was not an abuse of discretion.   

 The mechanic’s lien chapter requires fees to be awarded to the prevailing 

party.  “[I]n any action brought to enforce any lien under this chapter the 

successful party shall be entitled to recover a reasonable attorneys’ fee, to be 

fixed by the court.”  Utah Code § 38-1-18(1).   

A. The district court considered the context and correctly concluded 
that FNMA was the successful party.  

“[T]rial courts should, as permitted by statute and other applicable law, 

use their common sense in deciding whether a party was ‘successful’ in bringing 

or defending against a mechanic’s lien enforcement action.”  A.K.&R. Whipple 

Plumbing & Heating v. Aspen Constr., 2004 UT 47, ¶ 26.  This approach 

“requires not only consideration of the significance of the net judgment in the 

case, but also looking at the amounts actually sought and then balancing them 

proportionally with what was recovered.”  Id.  A court is free to use its common 

sense given each case’s “unique circumstances.”  Id.  “This approach ensures that 

only parties that are genuinely ‘successful’ according to the trial court’s common 
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sense logic will be able to extract their attorney fees from their opponents.”  J. 

Pochynok Co., Inc. v. Smedsrud, 2005 UT 39, ¶ 20.   

The district court has significant discretion because the issue “depends, to 

a large measure, on the context of each case ….  We therefore review the trial 

court’s determination as to who was the prevailing party under an abuse of 

discretion standard.”  R.T. Nielson Co. v. Cook, 2002 UT 11, ¶ 25.  

Jordan Construction asserts it was the prevailing party because “the 

parties stipulated to judgment in favor of Jordan Construction and an award of 

damages in the amount of $126,956.92” which was “54% of the $232,976.81 listed 

on the face of the Second Amended Lien.”  Aplt. Br. at 49.  The district court 

called Jordan Construction’s partial “victory” a “pyrrhic one.”  (R.4485.)  It’s true 

that on the face of the lien after its second amendment, the amount requested 

was $232,976.81, but “Jordan brought FNMA into this litigation with a claim of 

$336,568.66,” which was the amount awarded against Scott Bell, and Jordan 

Construction also requested interest on this amount.  (R.4485.)  “Through its 

litigation strategy,” the district court explained, “FNMA has forced Jordan to 

retreat into its present position and resolve this case with a settlement of 

$126,956.92.”  (R.4485.)  Moreover, what Jordan Construction got in the end was 

less than the $130,000 offer of judgment that Jordan rejected.  (R.4137-38.)    

“After this degree of success, requiring FNMA to pay attorney fees as the losing 
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party lacks the common sense the flexible and reasoned approach is intended to 

apply.”  (R.4485.)   

Moreover, as the district court pointed out, Jordan Construction did not try 

to enforce the original amount if its lien until the very end of the case.  (R.4482-

83.)   And even then, Jordan did not prevail on any motion or win any argument.  

A party is not entitled to recover fees incurred on issues resolved in the other 

party’s favor.  Mountain States Broad Co. v. Neale, 783 P.2d 551, 566 n.10 (Utah 

App. 1989).  See also Dixie State Bank v. Bracken, 764 P.2d 985 (Utah 1988). The 

district court expressed surprise when Jordan requested attorney fees “because 

the court does not know what work Jordan Construction is suggesting was done 

in order to prevail” on that portion of its lien.  (R.4302-03.)    

FNMA, in contrast, prevailed on almost every motion and successfully 

reduced the amount Jordan Construction was seeking from $336,568.66 to 

$126,956.92 before stipulating to that amount.  And the stipulation was not a 

concession that Jordan Construction would win anyway.  The district court had 

found that there were disputed issues of material fact about whether Jordan 

Construction had abandoned construction for a time, which would have 

prevented their lien from relating back to the commencement of the work.  

(R.3224-25.)  But given the amount at stake, the expense of trial, and FNMA’s 
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anticipation that it would recover its fees, it simply chose not to press the 

argument.        

The district court properly focused “on which party had attained a 

‘comparative victory,’ considering what total victory would have meant for each 

party and what a true draw would look like.”  J. Pochynok Co., 2005 UT 39, ¶ 11.  

It’s conclusion that FNMA was the successful party was not an abuse of 

discretion.         

B. Jordan Construction failed to timely submit an affidavit in 
support of its request for fees.   

 The district court correctly rejected Jordan Construction’s request for fees 

not only because FNMA was the overall successful party, but because Jordan 

Construction failed to submit a timely affidavit, even after being given an 

extension.    

CONCLUSION 

   This Court should hold that the holder of a trust deed is an indispensable 

party to any mechanic’s lien foreclosure action that seeks to remove the 

encumbrance posed by the trust deed.  “In other words, when seeking to 

foreclose a [mechanic’s] lien on property encumbered by a deed of trust, it is 

necessary to name the trustee who holds legal title to the property.”  ParkWest 

Homes, LLC, 302 P.3d at 25.  Had Jordan Construction named FNMA’s 
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predecessor-in-interest as a party from the outset, Jordan Construction would 

have been in a position to assert the priority of its lien over the trust deed, and 

the trust deed holder would have been in a position to protect its interests.  

Instead, Jordan Construction obtained summary judgment against Bell, and then 

tried (and is still trying) to use that summary judgment to bind the separate trust 

deed interest.  That is plainly not permissible.  Thus, the district court did not err 

by refusing to bind FNMA to the interlocutory rulings issued against Bell and by 

requiring Jordan Construction to make FNMA a party in order to claim priority 

over FNMA’s trustee’s deed.    

 Nor did the district court abuse its discretion by refusing to allow Jordan 

Construction to withdraw its admission.  Discovery was long over, trial was 

approaching, and the admission was consistent with the undisputed facts. 

 The district court also correctly concluded that prejudgment interest is not 

available on a mechanic’s lien.  That holding was confirmed by this Court in the 

2 Ton case.   

 Finally, the district court’s decision to award attorney’s fees to FNMA was 

also well within its discretion.  FNMA prevailed on almost very motion and 

successfully whittled away at Jordan Construction’s mechanic’s lien claim until it 

was worth only about one third of what it first sought.   
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 FNMA asks this Court to affirm the judgment of the Fourth District Court 

and award FNMA its fees for this appeal.    

DATED this 11th day of November, 2016. 

KIRTON McCONKIE P.C. 
        

 
 By: /s/ Justin W Starr    

        
 
Attorneys for Federal National Mortgage 
Association – Appellee  
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56 C.J.S. Mechanics' Liens § 193
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§ 193. Time and nature of amendment


Topic Summary References Correlation Table


West's Key Number Digest


West's Key Number Digest, Mechanics' Liens 132(15), 158
Unless authorized by statute, a mechanic's lien claim or statement may not be
amended after the expiration of the time for filing.


In the absence of statutory authorization, a mechanic's lien claim or statement may


not be amended after expiration of the time for filing. 1  Various statutes, however,
do confer authority for the making of the amendment after the expiration of the


time for filing. 2  Under the terms of the different statutes, and the construction
placed thereon, it has been variously held that an amendment may be made after


the institution of suit to enforce the claim; 3  at any time when a pleading could be


amended; 4  on the trial; 5  at the close of the evidence; 6  at any time before the entry


of judgment; 7  and even after judgment. 8


An amendment may not be permitted which would abrogate statutory perfection


provisions. 9  An amendment may be permitted, however, where the lien claim is


not fatally defective, 10  as where it is defective in form 11  and not in substance. 12


While a statute may expressly provide for amendments in matters of substance, 13


generally an amendment is not allowable after the expiration of the time allowed for
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filing the claim where the claim filed is defective in substance, 14  or where it is fatally


or incurably defective, 15  or where the amendment sought would be in effect the


filing of a new claim. 16  Thus, until the time period expires under a mechanic's lien
statute, a lien claimant may remedy a defective lien account by filing an amended


one. 17  Where the lien was discharged for failure to issue a summons within the
time prescribed by statute, the court is without power to amend the claim where


the amendment would result in reviving the claim. 18


The courts will not permit an amendment after the time allowed for filing so as to


affect the rights of a bona fide purchaser or encumbrancer; 19  but this rule does


not apply so as to give a prior mortgagee, 20  a purchaser at a judicial sale, 21  or a
purchaser who has paid only a small part of the purchase price a standing to object


to the amendment. 22


Defendant's consent to the amendment of the complaint may obviate the necessity


of amending the claim or notice; 23  and it is proper to refuse leave to amend where


the amendment, if made, would be useless. 24


CUMULATIVE SUPPLEMENT


Cases:


The Lien Law does not sanction amendment without confirmation that the true
owner and listed owner are closely related and there was consent to the construction
work. McKinney's Lien Law § 12–a(2). Rigano v. Vibar Const., Inc., 24 N.Y.3d
415, 998 N.Y.S.2d 748, 23 N.E.3d 1016 (2014).


[END OF SUPPLEMENT]


Westlaw. © 2016 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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          Nehring, Associate Chief Justice. 


INTRODUCTION 


          [¶1] This case involves interpretation of various provisions of the 2009 Mechanics' Liens


statute. Specifically, we are asked to consider (1) whether attorney fees and other costs may be


included in the value of a mechanics' lien, (2) when a notice of release of lien and substitution of


alternate security is timely filed, and (3) whether the attorney fees award was reasonable. 


BACKGROUND 


          [¶2] Appellee/cross-appellant, 2 Ton Plumbing, L.L.C. (2 Ton), contracted with BNB


Development LLC, Performance Construction, Inc., and Performance Construction of Utah, LLC


(collectively, Developers) to provide plumbing-related materials and labor to fourteen properties in


the Hailstone at Stillwater development in Heber City, Utah. From June through September 2008,


2 Ton furnished improvements to Lot 30, one of the Hailstone properties, but was not paid for its


work. 


          [¶3] On January 30, 2009, 2 Ton recorded a notice of mechanics' lien (original notice of lien)


against Lot 30 and eight other lots in the development. The notice stated that it secured $7,470.72


for " furnishing plumbing, materials and installation," " plus interest, costs and attorney fees."


Subsequently, BNB Development (BNB), the owner of Lot 30 at the time the lien was recorded,


conveyed the property to BBRP, LLC. BBRP in turn executed a trust deed for Lot 30 in favor of







Zions Bancorporation (Zions). 


          [¶4] On July 27, 2009, after filing its original notice of lien, 2 Ton filed a complaint seeking to


enforce its mechanics' liens against Lot 30 and the other eight properties. The complaint named


BBRP and Zions as defendants in the lien foreclosure action against Lot 30 and also included


various other claims against the Developers, including breach of contract and joint venture liability.


The following day, 2 Ton recorded a lis pendens, providing notice of the lien foreclosure action


against the nine properties. BNB and Zions 
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were served with a summons and complaint on August 3, 2009, and August 17, 2009,


respectively. 


          [¶5] The Developers timely filed a joint answer to the complaint, which BBRP joined. In the


joint answer, BNB asserted a counterclaim against 2 Ton alleging that 2 Ton had been overpaid


for its work in the Hailstone development. BBRP also independently asserted 2 Ton's


overpayment as a defense to the lien foreclosure claim against Lot 30. 


          [¶6] On October 14, 2009, Appellants Gregory and Kendra Thorgaard purchased Lot 30


from BBRP. To secure their purchase loan, the Thorgaards executed a trust deed in favor of


Appellant Washington Federal (Appellants, the Thorgaards and their lender Washington Federal,


will be collectively referred to as " the Thorgaards" ). 


          [¶7] 2 Ton filed an amended complaint on November 20, 2009, which did not name the


Thorgaards as defendants. The same day, 2 Ton's counsel wrote to the Thorgaards advising them


of the lien and warning them that there would be greater legal expense if further action was


necessary. The letter invited the Thorgaards to voluntarily satisfy the lien and indicated the amount


owed. The Thorgaards declined the invitation. 


          [¶8] On April 30, 2010, 2 Ton filed a second amended complaint, for the first time naming


the Thorgaards and Washington Federal as defendants in the lien foreclosure action. 2 Ton


served the Thorgaards with the complaint on May 10, 2010 and Washington Federal on June 18,


2010. Like their predecessor in interest, BBRP, the Thorgaards also contested the validity of the


lien on the basis that 2 Ton had been overpaid for its work. 


          [¶9] That summer, on August 5, 2010, 2 Ton recorded an amended notice of mechanics'


lien against Lot 30 in the amount of $20,983.42. The amended notice provided that " there is


currently believed to be owed a total of $20,983.42 consisting of principal of $7,147.41, plus lien


fees of $110, plus interest and late fees of $2,480.30, plus pro rata costs of $942.44, plus pro rata


attorney fees of $10,323.27, which amount could change, should additional credits, charges,


interest, costs and attorney fees be incurred." 


          [¶10] On September 16, 2010, Washington Federal recorded its notice of release of lien and


substitution of alternate security and made a cash deposit of $14,942.00. This document purported


to release 2 Ton's original January 30, 2009 notice of lien with its claim of $7,147.41. Washington


Federal did not address the amended notice of lien that 2 Ton had recorded the month before in


the amount of $20,983.42. 


          [¶11] On January 12, 2011, 2 Ton filed a third amended complaint which, among other


things, sought to invalidate Washington Federal's lien release on the grounds that it attached







insufficient alternate security. 2 Ton argued that the alternate security should have been 175


percent of the amount claimed in its amended notice of lien--$20,983.42. 2 Ton also asserted a


claim against the alternate security, as required by Utah Code section 38-1-28(4)(b) (2009).[1] 


          [¶12] On January 28, 2011, the Thorgaards moved to dismiss two counts of 2 Ton's third


amended complaint--the lien foreclosure claim, and the claim that the lien release and substitution


of alternate security was invalid. The Thorgaards contended that their lien release was valid


because they properly submitted a cash deposit in the amount of 200 percent of 2 Ton's original


lien claim and thus fully complied with the pertinent section of the Mechanics' Liens statute, Utah


Code section 38-1-28. They argued that a mechanics' lien claim is limited to the " value of the


services rendered, labor performed, or materials or equipment furnished or rented" and attorney


fees and costs are not included in this amount. The Thorgaards also argued that the amended


notice of lien was invalid and " unenforceable" because it was untimely filed and " moreover. ..


[could] not be used to trigger a requirement for more security than what is required under section


38-1-28." 
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After briefing and oral argument on the matter, the district court denied the Thorgaards' motion to


dismiss. The Thorgaards appeal in part from that denial. 


          [¶13] Ten days after the hearing on the motion to dismiss, on June 13, 2011, 2 Ton


recorded a second amended notice of mechanics' lien against Lot 30 in the amount of $38,714.98.


The second amended notice of lien alleged, again, that $7,147.41 of this amount was for


improvements to the property while the remaining sum consisted of lien fees, interest, late fees,


costs, and attorney fees. 


          [¶14] As the litigation continued, the Thorgaards and Developers continued to dispute the


validity of the lien on the basis that 2 Ton had been overpaid for its work. Ultimately, on December


5, 2011, the Thorgaards stipulated to a finding of fact that the value of the services rendered, labor


performed, or materials or equipment furnished or rented by 2 Ton that had not been paid on Lot


30 was $7,147.41. 


          [¶15] Following the Thorgaards' stipulation, 2 Ton submitted affidavit testimony and exhibits


to support its claim for attorney fees. 2 Ton alleged that it had incurred $37,019.53 in attorney fees


and $1,543.56 in costs prosecuting its lien against Lot 30. The Thorgaards contested 2 Ton's


claim for attorney fees on the basis that the amount was unreasonable, that attorney fees should


be allocated to those defendants who caused 2 Ton to incur the majority of those fees, and that


attorney fees should be awarded on a per capita basis against all fourteen lots in the development.


          [¶16] On March 19, 2012, the district court entered a ruling and order on the award of


attorney fees, and on April 16, 2012, it entered a judgment against Lot 30 in the amount of


$57,972.42. The judgment included $7,147.41 in principal, $1,287.50 in costs, $110 for a lien filing


fee, $4,569.81 in interest, and $44,857.70 in attorney fees. The Thorgaards also appeal from this


judgment. 


ISSUES AND STANDARDS OF REVIEW 


          [¶17] The Thorgaards and Washington Federal raise three issues on appeal. First, they


contend that the district court erred by ruling that attorney fees and costs are properly included in a







mechanics' lien and therefore erroneously found their notice of release of lien and substitution of


alternate security was invalid. A district court's interpretation of relevant statutory provisions is


reviewed for correctness, giving " no deference to the district court's decision." [2] 


          [¶18] Second, the Thorgaards argue that the district court erroneously held that 2 Ton's


amended notices of lien were timely filed. Because we hold that the amended notices of lien were


invalid, we do not address this issue. 


          [¶19] Finally, the Thorgaards challenge the district court's award of $44,957.70 in attorney


fees. A district court's calculation of attorney fees will not be overturned absent a showing that the


district court abused its discretion.[3] 


          [¶20] 2 Ton raises one issue on cross-appeal. It argues that the district court erred by


allowing Washington Federal to record its notice of release of lien and substitution of alternate


security more than ninety days after the original owner of Lot 30 was served with a summons and


complaint in the lien foreclosure action. We review questions of statutory interpretation for


correctness, granting no deference to the district court's decision.[4] 


ANALYSIS 


          [¶21] " Mechanics' liens are statutory creatures unknown to the common law." [5] The Utah


Mechanics' Liens statute is to be " liberally construed" to effect its purpose, 
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which is " to provide protection to those who enhance the value of a property by supplying labor or


materials." [6] Of course, " [w]hile it is true that our statutes are to be liberally construed to give


effect to their purpose and to promote justice," we note that " it is equally true that they should not


be distorted beyond the intent of the legislature." [7] Most statutes, including this one, are the


result of a legislative balancing of " competing policy considerations." [8] Accordingly, we begin our


analysis with the plain language of the statute. In so doing, we read the plain language of the


Mechanics' Lien Act " as a whole and interpret its provisions in harmony with other provisions in


the same statute." [9] This is because a statute " is passed as a whole" and " [c]onsequently, each


part or section should be construed in connection with every other part or section so as to produce


a harmonious whole." [10] However, " where the statute fails, courts cannot create rights, and


should not do so by unnatural and forced construction." [11] " [A] lien created solely by statute


depends on the terms of the statute. .. ." [12] Because a mechanics' lien is a " statutory creature,"


we begin with a review of the relevant statutory provisions of the Mechanics' Liens statute. 


          [¶22] In 2012, the " Mechanics' Liens" section of the Utah Code was renumbered,


amended, and partially repealed. The current statutory provisions now appear under the chapter


name " Preconstruction and Construction liens," and can be found in the Utah Code at section 38-


1a-101 through section 38-1a-804. Of particular note, two sections central to this case, Utah Code


sections 38-1-16 and 38-1-17 (2009), were repealed by the Utah Legislature in 2012. This case


involves the 2009 version of the Utah Code. Because " we apply the law as it exists at the time of


the event regulated by the law in question," [13] we will refer to the 2009 version of the Mechanics'


Liens statutes throughout. 


          [¶23] Under section 38-1-3 of the Utah Code, a subcontractor " shall have a lien upon the


property upon or concerning which they have rendered service, performed labor, or furnished or







rented materials or equipment for the value of the service rendered, labor performed, or materials


or equipment furnished or rented." [14] A lien " attach[es] as of the date of the commencement of


the first work on the improvement or structure involved," [15] but in order to perfect the lien, a lien


claimant must follow the procedures dictated by the statute.[16] 


          [¶24] Section 38-1-7 of the Utah Code provides that a lien claimant " shall file" a " written


notice to hold and claim a lien." [17] Subsection 38-1-7(2)(a) specifies further that a lien claimant's


notice of lien " shall" set forth, among other things, the " amount of the lien claim." [18] The lien


claimant must file the completed notice of lien with the county recorder no later than " 180 days


after the day on which occurs final completion of the original contract." [19] And, " [w]ithin 30 days


after filing the notice of lien, the lien claimant shall deliver or mail. .. a copy of the notice of lien 
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to (i) the reputed owner of the real property; or (ii) the record owner of the real property." [20] 


          [¶25] After filing the notice of lien, section 38-1-11 requires that the lien claimant record a lis


pendens with the county recorder and " file an action to enforce the lien," both within 180 days


from the day on which the lien notice was filed.[21] If that action is successful, " [t]he court shall


cause the property to be sold in satisfaction of the liens and costs." [22] " Costs" include " the


costs of preparing and recording the notice of claim of lien and such reasonable attorneys' fee as


may be incurred in preparing and recording said notice of claim of lien." [23] In terms of attorney


fees, the statute specifically provides that the " successful party" in an action to enforce a


mechanics' lien " shall be entitled to recover a reasonable attorneys' fee, to be fixed by the court,


which shall be taxed as costs in the action." [24] The Act further provides that the court has the


power to apportion costs between a contractor and an owner, " but in all cases each subcontractor


exhibiting a lien shall have his costs awarded to him," including reasonable attorneys' fees.[25] 


          [¶26] Utah Code section 38-1-28 sets forth procedures by which a party disputing a lien's


validity may release the lien and clear the subject property's title. The statute provides that " [t]he


owner of any interest in real property that is subject to a mechanics' lien recorded under this


chapter,. .. who disputes the correctness or validity of the lien may record a notice of release of


lien and substitution of alternate security." [26] 


          [¶27] The statute requires that the notice of release of lien be filed within " 90 days after the


day on which the person filing a notice of release of lien and substitution of alternate security is


served with a summons and lien foreclosure complaint." [27] Among other things, the notice must


include " as an attachment a surety bond or evidence of a cash deposit" in an amount equal to


either 150 percent, 175 percent, or 200 percent of the amount claimed by the lien claimant on his


or her notice of lien.[28] The surety bond or evidence of a cash deposit must be " made payable to


the lien claimant" and " conditioned for the payment of. .. the judgment that would have been


rendered, or has been rendered against the property in the action to enforce the lien; and. .. any


costs and attorneys' fees awarded by the court." [29] If the property owner disputes the amount


claimed in the notice of lien, he may petition the court to hold a hearing to determine the correct


amount of the lien claim " for the sole purpose of providing alternate security." [30] 


          [¶28] Within thirty days of recording the notice of release of lien, the property owner must


serve the lien claimant with a copy.[31] And within ninety days of receipt of the notice, the lien







claimant must add the alternate security as a party to the lien foreclosure action if a suit is


pending.[32] After meeting the statutory requirements set forth 


Page 682 


in subsections 38-1-28(1) and (2), " the real property described in the notice shall be released


from the mechanics' lien to which the notice applies." [33] 


          [¶29] In short, posting the alternate security causes the lien to no longer be secured by the


original real estate, and instead the lien becomes secured by the bond or cash equivalent posted.


The posting of alternate security does not eliminate the lien or alter the rights and obligations of


the parties. Instead, the alternate security serves as substitute security for the lien and judgment


on the action to enforce the lien.[34] After alternate security is substituted for the property, the lien


foreclosure action proceeds against the alternate security and the party " disput[ing] the


correctness or validity of the lien," but not the subject property.[35] Section 38-1-28 " does not


otherwise affect the rights of interested parties" in the underlying action to enforce the lien.[36] 


          [¶30] The procedures under Utah Code section 38-1-28 balance the rights of land owners


with the rights of lien claimants.[37] The statute provides lien claimants with a substitute source of


security from which the claimant may ultimately recover. At the same time, it furthers the public


policy in favor of alienability of property[38] by allowing land owners to sell (or refinance) their


property while a lien foreclosure action is ongoing. But a release of lien and substitution of


alternate security under section 38-1-28 " does not otherwise affect the rights of interested parties"


in the underlying action to enforce the lien.[39] 


I. THE VALIDITY OF 2 TON'S NOTICES OF MECHANICS' LIEN 


          [¶31] Resolution of the claims before us requires interpretation of Utah's Mechanics' Liens


statute. " It is well settled that when faced with a question of statutory interpretation, our primary


goal is to evince the true intent and purpose of the Legislature." [40] " The best evidence of the


legislature's intent is the plain language of the statute itself." [41] " [W]e presume that the


legislature was deliberate in its choice of words and used each term advisedly and in accordance


with its ordinary meaning. Where a statute's plain language is unambiguous and provides a


workable result, we need not 
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resort to other interpretive tools, and our analysis ends." [42] 


          [¶32] However, " our plain language analysis is not so limited that we only inquire into


individual words and subsections in isolation; our interpretation of a statute requires that each part


or section be construed in connection with every other part or section so as to produce a


harmonious whole." [43] When interpreting statutory text, we presume " that the expression of one


[term] should be interpreted as the exclusion of another," [44] and will not " infer substantive terms


into the text that are not already there." [45] " [W]e assume, absent a contrary indication, that the


legislature used each term advisedly. .. [and] seek to give effect to omissions in statutory language


by presuming all omissions to be purposeful." [46] 


A. 2 Ton's Amended Notices of Lien Are Invalid Because Attorney Fees and Costs Should


not Be Included in the Value of a Mechanics' Lien 


          [¶33] 2 Ton recorded three notices of lien, each for the same underlying claim, but the latter







two amended the amount of 2 Ton's mechanics' lien claim to include attorney fees and costs up to


the date of the amended notices. The Thorgaards argue that the Mechanics' Liens statute limits a


mechanics' lien to the " value of the service rendered, labor performed, or materials or equipment


furnished or rented." [47] They maintain the Utah Code does not allow a lien claimant to include


attorney fees or costs incurred in prosecuting the lien claim in the " amount of the lien claim" set


forth in the notice of lien.[48] We agree. 


          [¶34] Any reference to " attorney fees" is notably absent from section 38-1-3's statutory


language, which sets forth " what may be attached" in a lien claim, as well as from section 38-1-7,


which states the information that " shall" be contained in the notice of lien. The legislature omitted


attorney fees and costs from the value of a lien, and we presume this choice was purposeful.[49]


Moreover, to stretch the language describing the value of a mechanics' lien in a way that includes


attorney fees is inconsistent with our general rule that " [a]ttorney fees are awarded only when


authorized by statute or by contract." [50] Had the legislature intended for attorney fees and costs


to be included in the value of a mechanics' lien, it could have said so, particularly in light of " the


Legislature's ability and willingness to single out attorney fees" [51] elsewhere in the Utah Code. 


          [¶35] Viewed as a whole, the Mechanics' Liens statute shows that our legislature created a


careful plan for awarding a lien claimant attorney fees. Allowing attorney fees and other costs to


be included in the original amount of a mechanics' lien would frustrate this plan. Section 38-1-18


provides that if a lien claimant elects to enforce the mechanics' lien, " the successful party shall be


entitled to recover a reasonable attorneys' fee, to be fixed by the court, which shall be taxed as


costs in the action." [52] This provision clarifies 
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that an award of attorney fees is a conditional award that depends upon the outcome of the action


to enforce the lien. Pursuant to section 38-1-18, a " successful party" must be ascertained before a


lien claimant is entitled to claim attorney fees. 


          [¶36] Furthermore, to allow a lien claimant to include attorney fees and costs in the lien


claim would distort the provisions for the posting of alternate security.[53] Section 38-1-18(1)


makes clear that an award of attorney fees is conditioned on the successful prosecution of a lien


enforcement action. If attorney fees were included in the amount of the lien claim, then as litigation


proceeded in the action to enforce the lien and more attorney fees were incurred, the amount of


the lien would increase. A party seeking to post alternate security would be chasing a moving


target, because as the lien amount increased, the amount required for alternate security would


correspondingly increase. 


          [¶37] 2 Ton argues that attorney fees are part of a mechanics' lien against the property


because attorney fees are costs, and costs--in addition to the amounts owed on the lien--are paid


from the property sale proceeds. In essence, they contend that because the property secures both


the lien and costs, attorney fees that accrue may be added to the lien against the property even


before the lien foreclosure action has been resolved.[54] 


          [¶38] 2 Ton's position not only conflicts with the plain language of the statutory scheme, but


it is inconsistent with the very nature of a lien. " In its broadest sense and common acceptation,


the word 'lien' is understood and used to denote a legal claim or charge collectible out of property







either real or personal, as security, for the payment of some debt or obligation." [55] Since a party


has no obligation to pay attorney fees in a lien foreclosure action unless the action has concluded


and that party has lost, such attorney fees cannot properly be included in the mechanics' lien claim


amount. In Park v. Jameson, we held that attorney fees could constitute a lien on the property, but


this was only after judgment on the action to enforce the lien had been awarded by the court in


favor of the lien claimant.[56] It would not make sense to include attorney fees in the amount of the


lien claim when those attorney fees can neither be ascertained nor awarded to the lien claimant


until the conclusion of the lien enforcement action (and only if the lien claimant has prevailed). 


          [¶39] Our conclusion that a mechanics' lien is limited to " the value of the service rendered,


labor performed, or materials or equipment furnished or rented" [57] is supported both by a


common understanding of the word " lien" [58] as well as language throughout the statute that


indicates that the terms " lien" and " costs and attorney fees" are separate and distinct.[59] For


example, section 38-1-28(2)(c)(iv) provides that 
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(2) A notice of release of lien and substitution of alternate security. .. shall. .. have as an


attachment a surety bond or evidence of a cash deposit that. .. is conditioned for the payment of:


(A) the judgment that would have been rendered, or has been rendered against the property in the


action to enforce the lien ; and (B) any costs and attorneys' fees awarded by the court. .. .[60] 


          [¶40] In view of the legislature's separation of subsection (A) and (B) by the conjunctive "


and," it follows that the terms " lien" and " costs and attorneys' fees" represent separate and


distinct concepts. If a mechanics' lien could be amended to include costs and attorney fees,


subsection (B) would be rendered superfluous.[61] Moreover, our own court of appeals has noted


that " attorney fees should not be confused with the more generic term 'costs' because without


specific statutory language, costs do not include attorney fees." [62] 


          [¶41] Section 38-1-28 reinforces the tie between the lien enforcement action, the alternate


security amount used to obtain the lien release, and attorney fees. When the owner of any interest


in real property is subject to a mechanics' lien in an amount of less than $15,000 she must attach


either a surety bond or evidence of a cash deposit that is 200 percent of the amount claimed by


the lien claimant.[63] If the lien claimant prevails, the amount of security in excess of the lien claim


may be used towards attorney fees. However, attorney fees will only be awarded to the lien


claimant if the lien claimant (1) timely files an action to enforce the lien under section 38-1-11 and


(2) prevails. A lien claimant cannot " put the cart before the horse" by amending his lien notice to


increase the lien claim amount with attorney fees that have not yet been awarded.[64] 


          [¶42] Finally, our conclusion that a mechanics' lien does not secure attorney fees and costs


is supported by existing case law in other jurisdictions.[65] Appellants' contend that the value of a


mechanics' lien is limited to " the value of the service rendered, labor performed, or materials or


equipment furnished or rented." [66] This is consistent with both the language of the statute as


well as our decisions recognizing that mechanics' liens " protect original contractors,


subcontractors, and others who enhance the value of real property through improvements." [67] 
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While " service rendered, labor performed, or materials or equipment furnished or rented" help







improve and enhance the value of real property, attorney fees and costs do not.[68] 


          [¶43] We conclude that the district court erred when it determined that the lien claim amount


listed in a mechanics' lien notice may include attorney fees and costs. Because the amount of a


mechanics' lien claim is limited to the value of the services, labor, and material that the lien


claimant alleges he is owed, we hold that it is improper to add attorney fees and costs to that


amount.[69] Accordingly, we hold that 2 Ton's amended notices of lien are invalid because they


improperly included attorney fees and costs in the amount of the lien claim. 2 Ton's original notice


of lien, however, was and is valid. 


          [¶44] Because we hold that the amended notices of lien are invalid, we do not address the


Thorgaards' alternative argument that the notice of lien was not timely amended. 


B. 2 Ton's Cross-Appeal 


          [¶45] 2 Ton argues that the district court erred by allowing the Thorgaards to record their


notice of release of lien and substitution of alternate security more than ninety days after service


was accomplished on the property's original owner in violation of Utah Code section 38-1-28(1)(c).


In other words, 2 Ton asks us to hold that a property owner cannot release a lien and post


alternate security if he or she is served with the summons and complaint midway through a lien


foreclosure action. Because section 38-1-28(1) unambiguously allows " [t]he owner of any interest


in real property that is subject to a mechanics' lien" to file a notice of release of lien within ninety


days after that person is served, we affirm the district court's ruling that the notice of release of lien


was timely.[70] 


          [¶46] Utah Code section 38-1-28(1)(c) allows owners of real property to release a lien from


that property by posting alternate security " before the expiration of 90 days after the day on which


the person filing a notice of release of lien. .. is served with a summons and lien foreclosure


complaint." [71] Under the statute, the alternate security that replaces the lien must be 150 percent


of the amount claimed in notice of lien if the claim is for $25,000 or more, 175 percent if the lien


claim is between $15,000 and $25,000, and 200 percent if the lien is less than $15,000.[72] 
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If the lien claimant is successful, the 50 to 100 percent surplus in excess of the lien claim amount


may be used to pay the lien claimant's attorney fees and costs. On that basis, 2 Ton argues that


the intent of the ninety day provision " is to require the lien to be released [by the original owner] at


the beginning of the lawsuit, before significant fees are incurred." 2 Ton contends that a successful


lien claimant may be deprived of his right to fully recover his legal expenses if the transfer of


property to a new owner resets the ninety day period. 


          [¶47] We disagree with 2 Ton's interpretation of the statute. The amount of alternate


security does not affect the court's ability to " apportion the costs according to the right of the


case," which includes awarding the successful party " a reasonable attorneys' fee." [73] Section


38-1-28(1)(c) is unambiguous -- " [t]he owner of any interest in real property" may record a notice


of release of lien at any time " before the expiration of 90 days after the day on which the person


filing a notice of release " is served with a summons and complaint.[74] When faced with a


question of statutory interpretation, our general rule is that we will " give effect to omissions in


statutory language" by presuming them to be purposeful.[75] Utah Code section 38-1-28(1) was







written to allow " the owner of any interest in real property" to record a notice of release of lien and


substitution of alternate security within " 90 days after the day on which the person filing. .. is


served with a summons and lien foreclosure complaint." It does not include any language limiting


the class of persons entitled to file such a release only to original owners, nor does it contain


language exempting later purchasers from its provisions. 


          [¶48] 2 Ton argues that allowing subsequent owners to post alternate security under 38-1-


28(1) creates a " loophole" in the statute that allows owners and their successors in interest to "


beat down a lien claimant who had to incur significant legal expense to prove his claim." on that


basis, 2 Ton encourages us to hold that a release may be recorded and alternate security


substituted only within ninety days of the date of service on the original owner. However, such a


restrictive reading is inconsistent with the statute's plain language, which requires, unequivocally,


that the release be recorded within ninety days of the date service was accomplished on " the


person filing a notice of release" who owns " any interest" in the property.[76] Moreover, 2 Ton's


concern about a loophole is unfounded. The notice of release of lien and substitution of alternate


security transforms the action into an action against both the alternate security and the owner "


who disputes the correctness or validity of the lien." [77] And the court has full discretion under


section 38-1-18 to award the successful party " a reasonable attorneys' fee." [78] 


          [¶49] Here, the Thorgaards were subsequent owners of Lot 30 --they purchased the


property from BBRP and Washington Federal replaced Zions as the lender. Washington Federal


was served with a summons and lien foreclosure complaint on June 18, 2010. " [B]efore the


expiration of 90 days after" being served, Washington Federal made a cash deposit of $14,942 as


alternate security and at the same time recorded its notice of release of lien as required by Utah


Code section 38-1-28. Under the plain language of the statute, the district court was correct in


determining that Washington Federal timely recorded its lien release. 


          [¶50] In sum, we conclude that 2 Ton's amended and second amended notices of lien are


invalid because 2 Ton improperly amended them to include attorney fees and costs. However 2


Ton's original notice of lien was and remains valid, as not only was it properly filed, but the parties


stipulated to its validity 
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and accuracy. The district court was correct when it held that the Thorgaards' notice of release of


lien and substitution of alternate security was timely. But because the Thorgaards timely filed their


notice of release of lien and because they submitted the proper amount of alternate security under


section 38-1-28, the district court accordingly should have released the real property from the lien. 


II. DUE TO ITS ERROR, THE DISTRICT COURT MUST RECALCULATE THE ATTORNEY FEE


AWARD 


          [¶51] The Thorgaards ultimately stipulated that the amount of the lien claim stated in 2


Ton's original notice of lien--$7,147.41 -- was correct. On December 27, 2011, the district court


entered a judgment against the defendants in the lien foreclosure action, which included the


Thorgaards and Washington Federal. Because 2 Ton was the successful party in the lien action, it


was entitled to have its costs awarded, including reasonable attorney fees.[79] On April 16, 2012,


the district court awarded 2 Ton $44,857.70 in attorney fees. 







          [¶52] The Thorgaards argue that the district court abused its discretion when it awarded 2


Ton $44,857.70 in attorney fees. Specifically, they argue (1) that the district court improperly failed


to allocate the attorney fees, first, between the contract and lien claims and, second, among the


defendants who incurred the attorney fees; (2) that the court should have allocated attorney fees


on a per capita basis to all fourteen lots; and (3) that an award of attorney fees that is more than


six times the principal lien amount is per se unreasonable. 


          [¶53] " Calculation of reasonable attorney fees is in the sound discretion of the trial court,


and will not be overturned in the absence of a showing of a clear abuse of discretion." [80] Though


" an award of attorney fees must be supported by evidence in the record," " trial courts enjoy


broad discretion in evaluating evidence to determine what constitutes a reasonable fee." [81] In


this case, the district court abused its discretion by awarding attorney fees on the basis of an


invalid notice of lien. Therefore, we must remand for the district court to recalculate the award after


considering the fees incurred by the Thorgaards, who had to defend themselves against 2 Ton's


improperly amended notices of lien, and whose property was not properly released under Utah


Code section 38-1-28. In other words, because the improperly amended notices of lien were an


error that permeated almost the entire course of the litigation, we remand for the district court to


recalculate the reasonable attorney fees owed 2 Ton. 


          [¶54] Mechanics' liens are wholly creatures of statute, having no place at common law. In


this setting, the only access to an attorney fees award is that granted by that statute. Attorney fees


first appear in section 38-1-17 of the Mechanics' Lien Act. In this section, the court is instructed to


apportion costs 


between the owner and the contractor. .. according to the right of the case, but in all cases each


subcontractor exhibiting a lien shall have his costs awarded to him, including. .. such reasonable


attorneys' fees as may be incurred in preparing and recording said notice of claim of lien.[82] 


         Under Utah Code section 38-1-18, attorney fees must be awarded to the successful party in


the action to enforce a lien: " in any action brought to enforce any lien under this chapter the


successful party shall be entitled to recover a reasonable attorneys' fee, to be fixed by the court,


which shall be taxed as costs in the action." As the successful party in the lien foreclosure action,


2 Ton was entitled to have the court award its costs, including reasonable attorney fees. 


          [¶55] However, because 2 Ton improperly amended its notice of lien to reflect an improper


calculation, and because the court erroneously accepted the amendments and refused 
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to accept the alternate security and release the property, we hold that the attorney fee award must


be reversed. Accordingly, we remand for the district court to recalculate 2 Ton's reasonable


attorney fees, and to consider and discount the attorney fees incurred by the Thorgaards as a


result of the error. Because we reverse the award of attorney fees, we need not address the


Thorgaards' specific grounds for challenging the award. 


CONCLUSION 


          [¶1] We conclude that the district court erred when it permitted 2 Ton to include attorney


fees and costs in the amount of its lien claim. Thus, 2 Ton's amended and second amended


notices of lien were invalid. But 2 Ton's original notice of lien was valid. The Thorgaards' notice of







release of lien and substitution of alternate security was timely recorded and properly referenced 2


Ton's original notice of lien. Because the Thorgaards complied with all statutory requirements, the


district court erred in refusing to release Lot 30 from the lien. Yet because the Thorgaards


stipulated to the accuracy of the original lien claim, 2 Ton, as the prevailing party, was entitled to


recover its costs and a reasonable attorney fee award. We hold that the district court must


recalculate that award after considering the effect of the errors on the fees incurred by both


parties. 


--------- 
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West's Key Number Digest


West's Key Number Digest, Mechanics' Liens 158


In the absence of a statute providing for an amendment, 1 a mechanic's lien claim


or notice required to be made and filed cannot be materially amended, 2 and it
must be complete and legally sufficient when filed and it cannot even be reformed


in equity. 3 Neither can essential averments omitted from the notice be supplied
by averments in the complaint or by extrinsic evidence in an action to foreclose


the lien. 4 These rules are especially applicable after the expiration of the time


prescribed by statute for the filing of the claim. 5


© 2016 Thomson Reuters. 33-34B © 2016 Thomson Reuters/RIA. No Claim to
Orig. U.S. Govt. Works. All rights reserved.


Footnotes
1 §§ 232, 233.


2 Linch v. Perrine, 51 Idaho 152, 4 P.2d 353, 81 A.L.R. 355 (1931); Christman v. Salway, 103 Or. 666, 205 P.
541 (1922).


3 Linch v. Perrine, 51 Idaho 152, 4 P.2d 353, 81 A.L.R. 355 (1931); State ex rel. Alban v. Kauer, 116 Ohio App.
412, 22 Ohio Op. 2d 238, 188 N.E.2d 434 (10th Dist. Franklin County 1960); Christman v. Salway, 103 Or. 666,
205 P. 541 (1922).


4 Linch v. Perrine, 51 Idaho 152, 4 P.2d 353, 81 A.L.R. 355 (1931); Christman v. Salway, 103 Or. 666, 205 P.
541 (1922).
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5 Shirah Contracting Co., Inc. v. Waite, 143 Ga. App. 355, 238 S.E.2d 728 (1977); Neal v. Whisnant, 266 N.C.
89, 145 S.E.2d 379 (1965); State ex rel. Alban v. Kauer, 116 Ohio App. 412, 22 Ohio Op. 2d 238, 188 N.E.2d
434 (10th Dist. Franklin County 1960).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Utah Code


Page 1


38-1a-101 Title.
          This chapter is known as "Preconstruction and Construction Liens."


Enacted by Chapter 278, 2012 General Session
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U.C.A. 1953 § 38-1-18
West's Utah Code Annotated Currentness
Title 38. Liens
Chapter 1. Mechanics' Liens (Refs & Annos)
§ 38-1-18. Attorneys' fees—Offer of judgment


(1) Except as provided in Section 38-11-107 and in Subsection (2), in any action
brought to enforce any lien under this chapter the successful party shall be entitled
to recover a reasonable attorneys' fee, to be fixed by the court, which shall be taxed
as costs in the action.


(2) A person who files a wrongful lien as provided in Section 38-1-25 is not entitled
to recover attorneys' fees under Subsection (1).


(3) A party against whom any action is brought to enforce a lien under this chapter
may make an offer of judgment pursuant to Rule 68 of the Utah Rules of Civil
Procedure. If the offer is not accepted and the judgment finally obtained by the
offeree is not more favorable than the offer, the offeree shall pay the costs and
attorneys' fees incurred by the offeror after the offer was made.


CREDIT(S)


Laws 1899, c. 58, § 1; Laws 1961, c. 76, § 2; Laws 1995, c. 172, § 4, eff. May 1, 1995;
Laws 2001, c. 257, § 1, eff. April 30, 2001.


Codifications R.S. 1898, § 1400; C.L. 1907, § 1400; C.L. 1914, § 3750; R.S. 1933, §
52-1-18; C. 1943, § 52-1-18.


CROSS REFERENCES


Costs awarded upon judgment, see Rules Civ. Proc., Rule 54.
Liens against residence or owner's interest, restrictions, see § 38-11-107.
Oil, gas, and mining liens, attorneys' fees, see § 38-10-114.
Suit for wages, attorneys fees, see § 34-27-1 et seq.
Unenforceable agreements, see § 13-8-5.


LIBRARY REFERENCES


Costs 42, 194.30.
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Mechanics' Liens 310.
Westlaw Key Number Searches: 257k310; 102k42; 102k194.30.
C.J.S. Costs §§ 39 to 43, 125.
C.J.S. Mechanics' Liens §§ 432 to 436.


RESEARCH REFERENCES


ALR Library


10 A.L.R.5th 448, Excessiveness or Adequacy of Attorneys' Fees in Matters
Involving Real Estate—Modern Cases.


11 A.L.R. 884, Validity of Statutory Provision for Attorneys' Fees.


NOTES OF DECISIONS


Amendment of claim 9
Amount of fees 5
Appeal and error 14
Burden of proof 7
Claims subject to attorney fees 4
Construction and application 1
Discretion of trial court 10
Effect of bankruptcy discharge 12
Indemnification 6
Law of the case 11
Persons entitled to attorney fees 2
Review 13
Successful party 3
Timely filing of claim 4.5
Validity of lien 8


1. Construction and application


Affidavit of lender's attorney in support of award of attorney fees to lender as
the successful party in litigation between lender and engineering firm to determine
whether lender's security interest or firm's mechanics' lien was superior, complied
with rule requiring adequate affidavit in support of request for attorney fees, as
lender's counsel described with some detail the work they and their colleagues
performed in connection with the case. EDSA/Cloward, LLC v. Klibanoff, 2008,
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192 P.3d 296, 609 Utah Adv. Rep. 9, 2008 UT App 284. Mechanics' Liens  310(3);
Mortgages  186(6)


General contractor did not act in bad faith in moving trial court for award of
attorney fees under mechanics' lien statute after arbitration of dispute with owner,
even though arbitrator did not award either party attorney fees and owner asserted
that motion for fees was an attempt to modify arbitration award; trial court ruled
that interplay of mechanics' lien statute and arbitration award was valid argument,
and motion for fees under statute could be construed as claim that arbitrator's
award was based on a matter not submitted to him. Paul deGroot Bldg. Services,
L.L.C. v. Gallacher, 2005, 112 P.3d 490, 523 Utah Adv. Rep. 14, 2005 UT 20.
Alternative Dispute Resolution  269


General contractor raised novel issues regarding interplay between mechanics' lien
statute and arbitration of building contract dispute regarding entitlement to award
of attorney fees under lien statute as prevailing party in arbitration award, and
thus, owner of property, who prevailed in defending contractor's challenges to
award, was not entitled to award of attorney fees under the Utah Arbitration
Act; contractor was seeking trial court's opinion regarding legal implications of
arbitrator's award denying fees, and contractor sought to ensure the denial of
fees in arbitration award did not limit trial court's discretion to award fees under
mechanics' lien statute. Paul deGroot Bldg. Services, L.L.C. v. Gallacher, 2005,
112 P.3d 490, 523 Utah Adv. Rep. 14, 2005 UT 20. Alternative Dispute Resolution


 269


Once narrow requirements of mechanics' lien statutes have been met, general policy
of courts is to construe statutes broadly to protect those who enhance value of
property by supplying labor or materials. U.C.A.1953, 38-1-18. American Rural
Cellular, Inc. v. Systems Communication Corp., 1997, 939 P.2d 185, 318 Utah Adv.
Rep. 3, certiorari denied 945 P.2d 1118. Mechanics' Liens  5


2. Persons entitled to attorney fees


Award to lender of all attorney fees and costs he incurred was reasonable, in
litigation between lender and engineering firm to determine whether lender's
security interest or firm's mechanics' lien was superior; case presented unique and
complex issues of fact and law, an aggressive and thorough defense by seasoned
litigators was clearly justified, work of lender's attorneys was actually performed
and reasonably necessary, and attorneys' billing rates were consistent with those
customarily charged locally. EDSA/Cloward, LLC v. Klibanoff, 2008, 192 P.3d
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296, 609 Utah Adv. Rep. 9, 2008 UT App 284. Mechanics' Liens  310(3);
Mortgages  186(6)


Attorney fees in mechanics' lien action were properly awarded in favor of
homeowners against contractor personally, rather than against his corporation
with which homeowners contracted, where contractor brought mechanics' lien
foreclosure action in his individual capacity. U.C.A.1953, 38-1-18. Kurth v.
Wiarda, 1999, 991 P.2d 1113, 382 Utah Adv. Rep. 11, 1999 UT App 335.
Mechanics' Liens  310(3)


In determining who is entitled to attorney fees under mechanics' lien statute
governing attorney fees, Court of Appeals looks to which party was ultimately
successful. U.C.A.1953, 38-1-18. American Rural Cellular, Inc. v. Systems
Communication Corp., 1997, 939 P.2d 185, 318 Utah Adv. Rep. 3, certiorari denied
945 P.2d 1118. Mechanics' Liens  310(1)


Homeowners, as prevailing party in action brought to enforce mechanics' lien, were
entitled to attorney fees in defending action pursuant to mechanics' lien statute.
Reeves v. Steinfeldt, 1996, 915 P.2d 1073. Mechanics' Liens  310(2)


Prevailing party in action to enforce mechanics' lien is entitled to recover its
reasonable attorney fees. U.C.A.1953, 38-1-18. American Rural Cellular, Inc. v.
Systems Communication Corp., 1995, 890 P.2d 1035. Mechanics' Liens  310(3)


Homeowners, as successful parties on mechanics' lien claim asserted by
construction contractor, were entitled to attorney fees. U.C.A.1953, 38-1-18.
Bailey-Allen Co., Inc. v. Kurzet, 1994, 876 P.2d 421. Mechanics' Liens  310(3)


Under Utah mechanics' lien statutory scheme, attorney fees are available to party
that must undertake court action to recover on lien and appeal from suit brought
to enforce lien qualifies as part of action for purposes of award of attorney fees.
Richards v. Security Pacific Nat. Bank, 1993, 849 P.2d 606, certiorari denied 859
P.2d 585. Mechanics' Liens  310(3)


Plaintiff, who brought action to recover balance due on contract to lay bricks after
recording mechanic's lien, was not entitled to recover attorney fees where plaintiff's
only claim for such fees was based on inapplicable statute. U.C.A.1953, 38-1-18.
Humphries v. Remco, Inc., 1974, 30 Utah 2d 348, 517 P.2d 1309. Costs  194.32


3. Successful party
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Lender was the “successful party” in litigation between lender and engineering firm
to determine whether lender's security interest in property or firm's mechanics' lien
was superior, such that lender was entitled to attorney fees and costs under statute
providing for attorney fee award to the successful party in a lien enforcement
action; while firm prevailed on appeal of summary judgment in favor of lender,
lender ultimately prevailed in establishing his interest as senior in priority to firm's
lien. EDSA/Cloward, LLC v. Klibanoff, 2008, 192 P.3d 296, 609 Utah Adv. Rep.
9, 2008 UT App 284. Mechanics' Liens  310(1); Mortgages  186(6)


Homeowners, who were entitled to successful party attorney fees pursuant to
mechanic's lien statute, were entitled only to attorney fees incurred in refuting
the timeliness of contractor's mechanic's lien enforcement action against them,
which was the only issue on which they could be said to have prevailed, in that
homeowners did not prevail on merits of contract claims. Uhrhahn Const. &
Design, Inc. v. Hopkins, 2008, 179 P.3d 808, 598 Utah Adv. Rep. 24, 2008 UT App
41. Mechanics' Liens  310(3)


Homeowners were the “successful party” for purposes of mechanic's lien statute
mandating that the successful party be allowed to recover reasonable attorney fees,
in connection with contractor's action against them to enforce mechanic's lien, even
though homeowners' success on mechanic's lien issue was a result of the errors or
inaction of others, as homeowners prevailed on appeal. Uhrhahn Const. & Design,
Inc. v. Hopkins, 2008, 179 P.3d 808, 598 Utah Adv. Rep. 24, 2008 UT App 41.
Mechanics' Liens  310(3)


For purposes of statute governing awards of attorney fees in actions to enforce a
mechanic's lien, which mandates that the successful party be allowed to recover
reasonable attorney fees, a “successful party” includes one who successfully
enforces or defends against a lien action; the term “successful party” is essentially
synonymous with the term “prevailing party” as used in other attorney fee contexts.
Uhrhahn Const. & Design, Inc. v. Hopkins, 2008, 179 P.3d 808, 598 Utah Adv.
Rep. 24, 2008 UT App 41. Mechanics' Liens  310(3)


Determination of “successful party” under statute requiring court to award
attorney fees to successful party in action to foreclose mechanic's lien should occur
before calculation required under statute allowing defendant in mechanic's lien
foreclosure action to be awarded attorney fees if judgment finally obtained by
plaintiff is not more favorable than defendant's offer of judgment; any attorney
fees awarded under statute governing award of attorney fees to successful parties
should then be included in calculation of whether offer of judgment was greater
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than judgment finally obtained at trial. J. Pochynok Co., Inc. v. Smedsrud, 2005,
116 P.3d 353, 528 Utah Adv. Rep. 34, 2005 UT 39. Mechanics' Liens  310(1)


Flexible-and-reasoned approach, not net-judgment rule, applied when determining
which party was the “successful party” for purposes of awarding attorney fees in
action to foreclose general contractor's mechanic's lien, although verdict form used
by jury gave no indication of whether, or by how much, jury offset homeowners'
breach-of-contract claim against general contractor's claim. J. Pochynok Co., Inc.
v. Smedsrud, 2005, 116 P.3d 353, 528 Utah Adv. Rep. 34, 2005 UT 39. Mechanics'
Liens  310(1)


Property owner and general contractor were not “successful parties” in
subcontractor's action to foreclose mechanic's lien based solely on evidence that
property owner and general contractor obtained net judgment of $527, and thus,
were not entitled to statutory award of attorney fees; owner's and contractor's net
recovery was only two percent of what its claimed damages, while subcontractor
prevailed on over of $24,000 out of $30,000 in total claims under lien. A.K. & R.
Whipple Plumbing and Heating v. Guy, 2004, 94 P.3d 270, 501 Utah Adv. Rep.
12, 2004 UT 47. Mechanics' Liens  310(1)


Trial courts should, as permitted by statute and other applicable law, use their
common sense in deciding whether a party was successful in bringing or defending
against a mechanic's lien enforcement action, for the purposes of awarding attorney
fees to the successful party; this approach requires not only consideration of the
significance of the net judgment in the case, but also looking at the amounts
actually sought and then balancing them proportionally with what was recovered.
A.K. & R. Whipple Plumbing and Heating v. Guy, 2004, 94 P.3d 270, 501 Utah
Adv. Rep. 12, 2004 UT 47. Mechanics' Liens  310(1)


Flexible and reasoned approach, rather than strict net judgment determination,
was proper method for determining whether property owner and general
contractor or plumbing and heating subcontractor was successful party, for
purposes of awarding statutory attorney fees in subcontractor's action to enforce
mechanic's lien in which both parties won and lost on some of their competing
claims. A.K. & R. Whipple Plumbing and Heating v. Guy, 2004, 94 P.3d 270, 501
Utah Adv. Rep. 12, 2004 UT 47. Mechanics' Liens  310(1)


Homeowners were “successful party” in contractor's action to enforce a mechanics'
lien, and thus homeowners were entitled to award of attorney fees and costs,
even though contractor obtained judgment for $7,076.56, where contractor did
not accept homeowners' offer to settle for $40,000, contractor recovered only ten
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percent of amount initially sought, and it was reasonable to conclude that jury
found in favor of homeowners on their counterclaims and offset those damages
from contractor's initial claim. U.C.A.1953, 38-1-18(1). J. Pochynok Co., Inc. v
Smedsrud, 2003, 80 P.3d 563, 486 Utah Adv. Rep. 27, 2003 UT App 375, certiorari
granted 90 P.3d 1041, reversed 116 P.3d 353, 528 Utah Adv. Rep. 34, 2005 UT 39.
Mechanics' Liens  310(1)


A “successful party,” for purposes of award of attorneys fee in mechanics' lien
foreclosure action, includes, but is not limited to, one who successfully enforces or
defends against a lien action. U.C.A.1953, 38-1-18. A.K. & R. Whipple Plumbing
and Heating v. Guy, 2002, 47 P.3d 92, 443 Utah Adv. Rep. 31, 2002 UT App 73,
rehearing denied, certiorari granted 59 P.3d 603, affirmed 94 P.3d 270, 501 Utah
Adv. Rep. 12, 2004 UT 47. Mechanics' Liens  310(1)


Terms “successful party” and “prevailing party” as used in statute and case
law were synonymous for purposes of recovery of attorneys' fee in mechanics'
lien foreclosure action. U.C.A.1953, 38-1-18. A.K. & R. Whipple Plumbing and
Heating v. Guy, 2002, 47 P.3d 92, 443 Utah Adv. Rep. 31, 2002 UT App 73,
rehearing denied, certiorari granted 59 P.3d 603, affirmed 94 P.3d 270, 501 Utah
Adv. Rep. 12, 2004 UT 47. Mechanics' Liens  310(1)


Neither contractor nor subcontractor was the successful party in mechanics' lien
action brought by subcontractor, and thus neither were entitled to award of
attorneys fee; action was essentially a draw, since subcontractor sought $13,000 on
lien and contractor sought $25,000 in negligence damages from subcontractor, and
trial court awarded contractor only $527. U.C.A.1953, 38-1-18. A.K. & R. Whipple
Plumbing and Heating v. Guy, 2002, 47 P.3d 92, 443 Utah Adv. Rep. 31, 2002 UT
App 73, rehearing denied, certiorari granted 59 P.3d 603, affirmed 94 P.3d 270, 501
Utah Adv. Rep. 12, 2004 UT 47. Mechanics' Liens  310(1)


A key part of the flexible approach to deciding who actually is the prevailing party
in a mechanics' lien foreclosure action is common sense; this includes looking at
the amounts actually sought and then balancing them proportionally with what
was recovered. U.C.A.1953, 38-1-18. A.K. & R. Whipple Plumbing and Heating v.
Guy, 2002, 47 P.3d 92, 443 Utah Adv. Rep. 31, 2002 UT App 73, rehearing denied,
certiorari granted 59 P.3d 603, affirmed 94 P.3d 270, 501 Utah Adv. Rep. 12, 2004
UT 47. Mechanics' Liens  310(1)


For purposes of attorney fees award under mechanics' lien statute providing for
award to successful party, “successful party” includes one who either successfully
enforces or defends against lien action. U.C.A.1953, 38-1-18. Kurth v. Wiarda,
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1999, 991 P.2d 1113, 382 Utah Adv. Rep. 11, 1999 UT App 335. Mechanics' Liens
 310(3)


Owners who successfully defended against mechanics' lien cause of action fell
within definition of “successful party” entitled to statutory award of attorney
fees, even though contractor prevailed on homeowners' wrongful lien claim.
U.C.A.1953, 38-1-18. Kurth v. Wiarda, 1999, 991 P.2d 1113, 382 Utah Adv. Rep.
11, 1999 UT App 335. Mechanics' Liens  310(3)


Party in a mechanics' lien foreclosure action is not a “successful party” for purposes
of a statutory attorney fee award until after a determination on the merits is made
by either a jury or a trial court judge. U.C.A.1953, 38-1-18. J.V. Hatch Const., Inc.
v. Kampros, 1998, 971 P.2d 8, 359 Utah Adv. Rep. 18. Mechanics' Liens  310(1)


Cellular telephone system builder and operator was a “prevailing party” entitled
to any attorney fees attributable to builder's claim for commissions under sales
agent contract between builder and cellular telephone system licensee providing
that the most prevailing party in dispute between parties would be entitled to
all costs and reasonable billed attorney fees in licensee's action against builder
in which builder counterclaimed for breach of contract damages, where trial
court awarded builder amount for subscriber commissions under agreement.
U.C.A.1953, 38-1-18. American Rural Cellular, Inc. v. Systems Communication
Corp., 1997, 939 P.2d 185, 318 Utah Adv. Rep. 3, certiorari denied 945 P.2d 1118.
Costs  194.32


Cellular telephone system builder and operator was ultimately “successful party”
in its counterclaim to foreclose mechanics' liens on cellular telephone system
licensee's property, for purposes of determining whether builder was entitled
under mechanics' lien statute to attorney fees incurred through present appeal in
enforcing or defending mechanics' lien claims, including attorney fees incurred in
prior appeal and on remand of licensee's action against builder, although there
might not technically have been any prevailing or successful party in prior appeal,
as Court of Appeals was presently affirming trial court's rulings in favor of builder
on present appeal. U.C.A.1953, 38-1-18. American Rural Cellular, Inc. v. Systems
Communication Corp., 1997, 939 P.2d 185, 318 Utah Adv. Rep. 3, certiorari denied
945 P.2d 1118. Mechanics' Liens  310(1)


Prevailing party in mechanics' lien action was entitled to his attorney fees on
appeal insofar as attributable to mechanics' lien issue. U.C.A.1953, 38-1-18. Govert
Copier Painting v. Van Leeuwen, 1990, 801 P.2d 163. Mechanics' Liens  310(3)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999250470&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(3)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(3)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(3)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999250470&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999250470&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(3)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(3)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(3)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998256859&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998256859&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(1)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(1)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(1)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997118626&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997118626&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997208976&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/102k194.32/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/102k194.32/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/102k194.32/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997118626&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997118626&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997208976&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(1)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(1)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(1)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990164677&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990164677&pubNum=0000661&originatingDoc=I274d0efa2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(3)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(3)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k310(3)/View.html?docGuid=I274d0efa2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





§ 38-1-18. Attorneys' fees—Offer of judgment, U.C.A. 1953 § 38-1-18


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9


Materialman, whose liens were valid and subject to foreclosure, who was successful
party, was entitled to reasonable attorney's fees in defending suit brought against it
for penalty for alleged failure of materialman to release certain liens which plaintiff
contended were invalid. U.C.A.1953, 38-1-18, 38-1-24. Brimwood Homes, Inc. v.
Knudsen Builders Supply Co., 1963, 14 Utah 2d 419, 385 P.2d 982. Mechanics'
Liens  310(1)


4. Claims subject to attorney fees


An appeal from a suit brought to enforce a lien qualifies as part of an “action”
to enforce lien for the purposes of mechanics' lien statute governing attorney fees.
Advanced Restoration, L.L.C. v. Priskos, 2005, 126 P.3d 786, 539 Utah Adv. Rep.
66, 2005 UT App 505. Mechanics' Liens  310(1)


Purchasers who prevailed both below and on appeal on homebuilder's
mechanic's lien and related claims were entitled to award of fees incurred on
appeal in defending judgment, but not award for fees incurred in pursuing
unsuccessful motion to dismiss homebuilder's appeal. U.C.A.1953, 38-1-18.
ProMax Development Corp. v. Raile, 2000, 998 P.2d 254, 386 Utah Adv. Rep. 27,
2000 UT 4, rehearing denied. Mechanics' Liens  310(3)


Party who successfully defends an appeal that arose out of a cause of action under
a mechanic's lien is entitled to the attorney fees spent on appeal. U.C.A.1953,
38-1-18. ProMax Development Corp. v. Raile, 2000, 998 P.2d 254, 386 Utah Adv.
Rep. 27, 2000 UT 4, rehearing denied. Mechanics' Liens  310(3)


Homeowners who prevailed on contractor's mechanics' lien claim were properly
awarded attorney fees under mechanics' lien statute, even though some of fees may
have been incurred on other claims for which fee award was not available, to extent
proof of those noncompensable claims overlapped with compensable mechanics'
lien defense. U.C.A.1953, 38-1-18. Kurth v. Wiarda, 1999, 991 P.2d 1113, 382 Utah
Adv. Rep. 11, 1999 UT App 335. Mechanics' Liens  310(3)


Counterclaim of cellular telephone system builder and operator to foreclose
its mechanics' liens on cellular telephone system licensee's property qualified
as “action brought to enforce any lien” within meaning of mechanics' lien
statute governing attorney fees, for purposes of determining whether builder was
statutorily entitled to attorney fees incurred through present appeal in enforcing
or defending its mechanics' lien claims, including attorney fees incurred in prior
appeal and on remand in licensee's action against builder. U.C.A.1953, 38-1-18.
American Rural Cellular, Inc. v. Systems Communication Corp., 1997, 939 P.2d
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185, 318 Utah Adv. Rep. 3, certiorari denied 945 P.2d 1118. Mechanics' Liens 
 310(1)


Cellular telephone system builder and operator was not entitled under mechanics'
lien statute to attorney fees incurred in pursuing its nonlien claims which were
completely separate from mechanics' lien claims. U.C.A.1953, 38-1-18. American
Rural Cellular, Inc. v. Systems Communication Corp., 1997, 939 P.2d 185, 318
Utah Adv. Rep. 3, certiorari denied 945 P.2d 1118. Mechanics' Liens  310(1)


Successful defense of counterclaims which would otherwise defeat principal
mechanics' lien claim, in whole or in part, must necessarily be considered for
purpose of awarding attorney fees under mechanics' lien statute, as lienholder must
defend against such claims in order to “enforce” lien; however, principal claim and
counterclaims must be sufficiently tied together so that right to enforce lien would
be defeated or diminished by the counterclaim, and counterclaims completely
separate from lien claim, which merely seek to offset amounts recoverable through
enforcement of mechanics' lien, would not qualify. U.C.A.1953, 38-1-18. First
General Services v. Perkins, 1996, 918 P.2d 480. Mechanics' Liens  310(2)


When holder of mechanics' lien brings action to enforce lien through counterclaim
and principal claim would defeat lien claim, successful defense of principal claim
must necessarily be considered for purpose of awarding attorney fees under
mechanics' lien statute. U.C.A.1953, 38-1-18. First General Services v. Perkins,
1996, 918 P.2d 480. Mechanics' Liens  310(2)


Where claims asserted by plaintiff and defendant with respect to mechanics' lien
are sufficiently interrelated such that counterclaims would if successful defeat
lienholder's principal claim, or, if lien is asserted through counterclaim, successful
prosecution of principal claim will defeat lien claim, successful party is entitled to
attorney fees regardless of whether that party was seeking to enforce lien or to
defend against it. U.C.A.1953, 38-1-18. First General Services v. Perkins, 1996, 918
P.2d 480. Mechanics' Liens  310(2); Mechanics' Liens  310(3)


Subcontractor who brought action asserting mechanics' lien against homeowner
and who successfully defended against homeowner's counterclaims which, if
successful, would have at least partially defeated subcontractor's right of recovery
through foreclosure of lien was entitled to award of reasonable attorney fees under
mechanics' lien statute for defense of counterclaims. U.C.A.1953, 38-1-18. First
General Services v. Perkins, 1996, 918 P.2d 480. Mechanics' Liens  310(3)


Contractor's successful defense of counterclaims asserted against it for breach of
contract by homeowner were sufficiently tied to enforcement of mechanics' lien
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against homeowner by contractor and to enforcement of contract to merit award
of attorney fees to contractor under mechanics' lien statute. U.C.A.1953, 38-1-18.
First General Services v. Perkins, 1996, 918 P.2d 480. Mechanics' Liens  310(3)


Trust deed holder could recover appellate attorney fees in suit brought by
subcontractors to foreclose mechanics' liens, in which priority of mechanics' liens
were found not to relate back to earlier work; complaint made clear that suit was
to enforce liens because it sought foreclosure and sheriff's sale as well as priority
determination. U.C.A.1953, 38-1-18. Nu-Trend Elec., Inc. v. Deseret Federal Sav.
and Loan Ass'n, Inc., 1990, 786 P.2d 1369. Mechanics' Liens  310(3)


Construction lender was entitled to award of attorney fees as successful party in
action brought by general contractor to enforce its lien; action was not one to
determine priorities, and instead was initially brought by general contractor against
construction lender to enforce lien. U.C.A.1953, 38-1-18. Rotta v. Hawk, 1988, 756
P.2d 713. Mechanics' Liens  310(3)


Defendant's counterclaim seeking to foreclose lien in action brought to have lien
declared invalid resulted in controversy to which statute providing for recovery
of reasonable attorney fees by successful party applied, and thus plaintiff, as
the successful party, was entitled to award of attorney fees under such statute.
U.C.A.1953, 38-1-18. Petty Inv. Co. v. Miller, 1978, 576 P.2d 883. Costs  194.25


That plaintiffs suing for damages could not ask for attorney's fees in original
complaint did not preclude award of attorney's fees to plaintiffs who successfully
defended defendant's counterclaim for foreclosure of mechanics' lien. U.C.A.1953,
38-1-18; Rules of Civil Procedure, rules 1(a), 54(c) (1). Palombi v. D & C Builders,
1969, 22 Utah 2d 297, 452 P.2d 325. Mechanics' Liens  310(1)


4.5. Timely filing of claim


Trial court is not deprived of jurisdiction to award attorney fees under mechanic's
lien statute mandating that the successful party be allowed to recover reasonable
attorney fees when a defendant proves the mechanic's lien enforcement action was
not timely filed. Uhrhahn Const. & Design, Inc. v. Hopkins, 2008, 179 P.3d 808,
598 Utah Adv. Rep. 24, 2008 UT App 41. Mechanics' Liens  310(3)


5. Amount of fees


In case in which homeowners prevailed in securing dismissal of mechanics' lien
claim and in recovering $545,000 on breach of contract and tort claims, fee
award of $35,822 against contractor was not abuse of discretion, given degree
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to which counsel's work on other claims was related to mechanics' lien defense
and given, among other things, nature of legal work performed, difficulty of
litigation, efficiency of attorneys, reasonableness of number of hours spent, and
result obtained. U.C.A.1953, 38-1-18. Kurth v. Wiarda, 1999, 991 P.2d 1113, 382
Utah Adv. Rep. 11, 1999 UT App 335. Mechanics' Liens  310(3)


Determination of jury as to reasonable attorney fee to which successful party was
entitled under mechanics' lien statute was not advisory but had same force and
effect as typically binding jury verdict where neither party requested advisory jury
and proceedings went forward as if attorney fee issue were being tried by jury as
matter of right. U.C.A.1953, 38-1-18. First General Services v. Perkins, 1996, 918
P.2d 480. Costs  209


An agreement to pay reasonable attorney's fee in event of suit for collection of
amount due for building materials delivered to owners' premises authorized award
of $591 attorney's fees in suit to foreclose mechanic's lien, of which amount $25
would be a lien on owners' property by virtue of statute. U.C.A.1953, 38-1-18.
Park v. Jameson, 1961, 12 Utah 2d 141, 364 P.2d 1. Mechanics' Liens  161(4);
Mechanics' Liens  310(3)


The statute providing that a court may, in granting foreclosure on mechanic's lien,
award reasonable attorney's fee, not to exceed $25, does not preclude awarding
of attorney's fee greater than $25 where written agreement so provides; however,
additional sum may not be awarded as lien on foreclosed premises. U.C.A.1953,
38-1-18. Park v. Jameson, 1961, 12 Utah 2d 141, 364 P.2d 1. Mechanics' Liens 
 161(4); Mechanics' Liens  310(3)


6. Indemnification


Contractor was not required to indemnify homeowner against whom successful
action to enforce mechanics' lien had been brought by subcontractor by paying
to subcontractor attorney fee award made under mechanics' lien statute where
contractor prevailed against homeowner on every claim between those two parties
which was asserted in action and homeowner did not prevail against any party in
action. U.C.A.1953, 38-1-17, 38-1-18. First General Services v. Perkins, 1996, 918
P.2d 480. Indemnity  67


7. Burden of proof


For purposes of statute providing for attorney fee award to the successful party
in a mechanics' lien enforcement action, where it is not manifestly obvious which
party was the “successful” one, courts employ a flexible and reasoned approach to
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determine which party was victorious, under which the trial court must consider,
at a minimum, the significance of the net judgment in the case and the amounts
actually sought and recovered. EDSA/Cloward, LLC v. Klibanoff, 2008, 192 P.3d
296, 609 Utah Adv. Rep. 9, 2008 UT App 284. Mechanics' Liens  310(3)


In awarding attorney fees to subcontractor in its action to foreclose mechanics'
liens, trial court was required to distinguish between work that was subject to a fee
award and work that was not and to detail the factors it considered in computing
the award. U.C.A. 1953, 38-1-1 et seq., 38-1-18. A.K. & R. Whipple Plumbing and
Heating v. Aspen Const., 1999, 977 P.2d 518, 365 Utah Adv. Rep. 3, 1999 UT App
87, rehearing denied, certiorari denied 994 P.2d 1271. Mechanics' Liens  310(1)


Lien claimant's failure to mail or deliver the notice of lien to the property owner is
a matter outside the scope of the lien claimant's prima facie evidence for statutory
attorney fees, and must be raised and brought to the trial court's attention by the
defendant. U.C.A.1953, 38-1-7(4)(c), 38-1-18. J.V. Hatch Const., Inc. v. Kampros,
1998, 971 P.2d 8, 359 Utah Adv. Rep. 18. Mechanics' Liens  310(1)


Proof of mailing the notice of lien is not part of evidentiary burden to be met
in support of successful lien claimant's claim for award of statutory attorney
fees; rather, once claim is supported by proof, burden of going forward shifts to
defendant to show lien claimant's failure to mail or deliver notice of lien, so as to
preclude the claim for attorney fees. U.C.A.1953, 38-1-7(4)(c), 38-1-18. J.V. Hatch
Const., Inc. v. Kampros, 1998, 971 P.2d 8, 359 Utah Adv. Rep. 18. Mechanics'
Liens  310(1)


Proof necessary for award of statutory attorney fees in mechanics' lien cause of
action need not be introduced until after the court has made its decision and one
party has prevailed. U.C.A.1953, 38-1-18. J.V. Hatch Const., Inc. v. Kampros,
1998, 971 P.2d 8, 359 Utah Adv. Rep. 18. Mechanics' Liens  310(1)


Prevailing party in mechanics' lien foreclosure action can establish at any time
during the trial phase the proof required to recover an award of attorney fees.
U.C.A.1953, 38-1-18. J.V. Hatch Const., Inc. v. Kampros, 1998, 971 P.2d 8, 359
Utah Adv. Rep. 18. Mechanics' Liens  310(1)


8. Validity of lien


No portion of legal fees incurred in connection with filing of lien on house could be
imposed on owner, when lien was held to be invalid as against owner. U.C.A.1953,
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38-1-18; Rules Civ.Proc., Rules 52, 52(a). Martindale v. Adams, 1989, 777 P.2d
514. Mechanics' Liens  310(4)


9. Amendment of claim


Claim of mechanic's lien could not be amended in a substantial manner after time
expired for filing claims, and hence amendment correcting deficiencies in claim did
not entitle suppliers to attorney's fee. U.C.A.1953, 38-1-7, 38-1-18. Roberts Inv.
Co. v. Gibbons & Reed Concrete Products Co., 1969, 22 Utah 2d 105, 449 P.2d
116. Mechanics' Liens  158


10. Discretion of trial court


Under statute governing awards of attorney fees in actions to enforce a mechanic's
lien, which mandates that the successful party be allowed to recover reasonable
attorney fees, courts do not have discretion to decide whether to award reasonable
attorney fees to the successful party. Uhrhahn Const. & Design, Inc. v. Hopkins,
2008, 179 P.3d 808, 598 Utah Adv. Rep. 24, 2008 UT App 41. Mechanics' Liens


 310(3)


Under the statute governing awards of attorney fees in actions to enforce a
mechanic's lien, courts do not have discretion to decide whether to award
reasonable attorney fees to the successful party. A.K. & R. Whipple Plumbing and
Heating v. Guy, 2004, 94 P.3d 270, 501 Utah Adv. Rep. 12, 2004 UT 47. Mechanics'
Liens  310(1)


Issue of statutory attorney fees in a mechanics' lien suit is typically left for the trial
court. U.C.A.1953, 38-1-18. J.V. Hatch Const., Inc. v. Kampros, 1998, 971 P.2d 8,
359 Utah Adv. Rep. 18. Mechanics' Liens  310(1)


Trial court abused its discretion when it reduced prevailing party's requested
attorney fees to nominal sum in mechanics' lien action, where court provided
explanation for its reasons which did not use factors established by appellate courts
as relevant to reduction in fees. U.C.A.1953, 38-1-18. Govert Copier Painting v.
Van Leeuwen, 1990, 801 P.2d 163. Mechanics' Liens  310(3)


Plaintiffs in mechanics' lien foreclosure proceeding were not entitled to attorney
fee in amount awarded by jury, rather than lesser amount awarded by court, in
view of equitable nature of proceedings and statute providing that court should fix
fee. U.C.A.1953, 38-1-18. Frehner v. Morton, 1967, 18 Utah 2d 422, 424 P.2d 446.
Mechanics' Liens  310(3)
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In a suit on contract to build a house for plaintiff for cost plus ten percent, in view of
jury finding that cost plus ten percent totaled $43,000 and not $49,000 as claimed by
defendant and an offset for plaintiff for $1,230.22, rejection of defendant's request
for attorney's fees and costs was not an abuse of discretion. U.C.A.1953, 38-1-17,
38-1-18. Shupe v. Menlove, 1966, 18 Utah 2d 130, 417 P.2d 246. Costs  194.32


11. Law of the case


Law of the case doctrine did not apply to trial judge's granting of construction
lender's motion for new trial on attorney fees in mechanics' lien case, though
previous judge in the case had denied the lender's motion for award of attorney
fees; judge who granted new trial motion had replaced judge who had declined to
award fees, so that the two judges were same judicial officer, and judge who denied
fee request could have granted new trial motion to correct that judge's legal error
in denying fee award that was mandated by statute. U.C.A.1953, 38-1-11 (1993).
Interlake Distributors, Inc. v. Old Mill Towne, 1998, 954 P.2d 1295, 339 Utah Adv.
Rep. 7. Courts  99(7)


12. Effect of bankruptcy discharge


Attorney fees awarded to contractors pursuant to mechanic's lien statute as a
charge against property were not discharged in property owners' bankruptcy
proceedings. U.C.A.1953, 38-1-18. Duckett v. Olsen, 1985, 699 P.2d 734.
Bankruptcy  3413.1


13. Review


On landlord's appeal from summary judgment in favor of contractor, in
contractor's action against landlord and tenant for breach of contract and to
foreclose on mechanics' lien, contractor presented insufficient legal basis to support
its argument that it was entitled to appellate attorney fees, and thus Court of
Appeals would decline to award appellate attorney fees, where contractor failed to
cite to mechanics' lien statute or to rule allowing award of attorney fees as damages
for frivolous appeal as legal basis for such an award. Advanced Restoration, L.L.C.
v. Priskos, 2005, 126 P.3d 786, 539 Utah Adv. Rep. 66, 2005 UT App 505. Costs


 262; Mechanics' Liens  310(1)


Remand to trial court was warranted for purpose of determining whether general
contractor or homeowners were entitled to award of attorney fees as successful
party in action to foreclose mechanic's lien; application of flexible-and-reasoned
approach to determine which party prevailed required more information about jury
award for general contractor's claim and homeowners' breach-of-contract claim
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than was available in record. J. Pochynok Co., Inc. v. Smedsrud, 2005, 116 P.3d
353, 528 Utah Adv. Rep. 34, 2005 UT 39. Appeal And Error  1177(9)


Appellate court reviews a trial court's determination as to who was the prevailing
party, for purposes of determining entitlement to attorney fees, in action to enforce
a mechanics' lien, under an abuse of discretion standard. U.C.A.1953, 38-1-18(1).
J. Pochynok Co., Inc. v Smedsrud, 2003, 80 P.3d 563, 486 Utah Adv. Rep. 27, 2003
UT App 375, certiorari granted 90 P.3d 1041, reversed 116 P.3d 353, 528 Utah Adv.
Rep. 34, 2005 UT 39. Mechanics' Liens  309


Supreme Court would not consider whether attorney fees should be awarded
to claimant which prevailed in mechanic's lien foreclosure action brought by
competing claimant, where claimant had not requested attorney fees as part of
its motion for summary judgment, which trial court had granted. U.C.A.1953,
38-1-18. Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 1990, 798
P.2d 738. Appeal And Error  177


14. Appeal and error


An appeal from a suit brought to enforce a mechanics' lien qualifies as part of
an “action” to enforce the lien, for purposes of mechanics' lien statute governing
attorney fees. EDSA/Cloward, LLC v. Klibanoff, 2008, 192 P.3d 296, 609 Utah
Adv. Rep. 9, 2008 UT App 284. Mechanics' Liens  310(3)


Remand was required to determine whether general contractor was the prevailing
party, and thus entitled to attorney fees, in action by subcontractor to foreclose
mechanics' liens, where subcontractor was improperly allowed to recover for
heating, ventilation, and air conditioning (HVAC) work for which it lacked proper
licensure, and HVAC claim appeared to be single most important issue in case.
U.C.A. 1953, 38-1-1 et seq., 38-1-18, 58-55-604. A.K. & R. Whipple Plumbing and
Heating v. Aspen Const., 1999, 977 P.2d 518, 365 Utah Adv. Rep. 3, 1999 UT App
87, rehearing denied, certiorari denied 994 P.2d 1271. Appeal And Error  1178(1)


Remand to district court was warranted for determination on issue of attorney fees,
following affirmance of mechanic's lien for subcontractor, where record was silent
as to whether trial court found that legal work done on liability under lien statute
and contractor's bond statute was essentially coterminous and whether trial court
ruled in subcontractor's favor on that ground or on ground that objections were
tardy. U.C.A.1953, 38-1-3, 38-1-18; U.C.A.1953, 14-2-1, 14-2-2 (Repealed). Graco
Fishing and Rental Tools, Inc. v. Ironwood Exploration, Inc., 1988, 766 P.2d 1074.
Appeal And Error  1172(3)
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U.C.A. 1953 § 38-1-3
West's Utah Code Annotated Currentness
Title 38. Liens
Chapter 1. Mechanics' Liens (Refs & Annos)
§ 38-1-3. Those entitled to lien—What may be attached


Contractors, subcontractors, and all persons performing any services or furnishing
or renting any materials or equipment used in the construction, alteration, or
improvement of any building or structure or improvement to any premises in any
manner and licensed architects and engineers and artisans who have furnished
designs, plats, plans, maps, specifications, drawings, estimates of cost, surveys or
superintendence, or who have rendered other like professional service, or bestowed
labor, shall have a lien upon the property upon or concerning which they have
rendered service, performed labor, or furnished or rented materials or equipment
for the value of the service rendered, labor performed, or materials or equipment
furnished or rented by each respectively, whether at the instance of the owner or of
any other person acting by his authority as agent, contractor, or otherwise except
as the lien is barred under Section 38-11-107 of the Residence Lien Restriction and
Lien Recovery Fund Act. This lien shall attach only to such interest as the owner
may have in the property.


CREDIT(S)


Laws 1911, c. 27, § 12; Laws 1973, c. 73, § 1; Laws 1981, c. 170, § 1; Laws 1987, c.
170, § 1; Laws 1994, c. 308, § 3.


Codifications R.S. 1898, §§ 1372, 1381, 1382, 1397; C.L. 1907, §§ 1372, 1381, 1397;
C.L. 1917, §§ 286, 3722, 3731, 3732, 3747; R.S. 1933, § 52-1-3; C. 1943, § 52-1-3.


CROSS REFERENCES


Liens against residence or owner's interest, restrictions, see § 38-11-107.
Private contractors bonds, see § 14-2-1
Wrongful liens, see § 38-9-2.


LAW REVIEW AND JOURNAL COMMENTARIES



http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I6A43EB0AB2-8745CAB8014-7751B757AAE)&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS38-11-107&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS14-2-1&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS38-9-2&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





§ 38-1-3. Those entitled to lien—What may be attached, U.C.A. 1953 § 38-1-3


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2


Creer, A Brief Overview of Utah's Mechanic's Lien Law, 12 Utah B.J. 32 (March
1999).


LIBRARY REFERENCES


Mechanics' Liens 8, 15, 22 to 34, 35 to 54, 79 to 115.
Westlaw Key Number Searches: 257k8; 257k15; 257k22 to 257k34; 257k35 to
257k54; 257k79 to 257k115.
C.J.S. Mechanics' Liens §§ 9, 14 to 48, 95 to 117, 245, 277, 282.


RESEARCH REFERENCES


ALR Library


46 A.L.R.5th 1, Landlord's Liability to Third Party for Repairs Authorized by
Tenant.


74 A.L.R. 3rd 330, Enforceability of Mechanic's Lien Attached to Leasehold Estate
Against Landlord's Fee.


87 A.L.R. 1290, Termination of Lease as Affecting Mechanic's Lien on Building
Erected by Tenant Where Lien Did Not Attach to Landlord's Title.


4 A.L.R. 685, Knowledge of Owner of Improvements or Repairs, Intended or in
Process Under Orders of Lessee or Vendee, as “Consent,” Which Will Subject His
Interest to Mechanics' Liens.


NOTES OF DECISIONS


Annexation or benefit to real property, nature of improvement 10
Appurtenances, nature of improvement 12
Architects, persons entitled to lien 24
Authority to contract or consent, necessity of contract or consent 17
Capacity to contract or consent, necessity of contract or consent 19
Construction and application 2
Construction with other laws 2.5
Effect of payment 29
Effect of sale, property or interest subject to lien 7
Entry of satisfaction of record 37
Exception of pre-existing liabilities and liens 33
Extent of land affected, property or interest subject to lien 4
Fixtures, nature of improvement 13
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Form of contract or consent, necessity of contract or consent 21
Implied contract or consent, necessity of contract or consent 20
Improvement, alteration or repair, nature of improvement 9
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Property or interest subject to lien - Mines 5
Property or interest subject to lien - Oil wells 6


Purpose 1
Review 38
Subcontractor, persons entitled to lien 23
Summary judgment 36
Superintendence, persons entitled to lien 26
Time of accrual or commencement 30
Waiver 27
Weight and sufficiency of evidence 34


1. Purpose


Purpose of mechanics' lien statute is to protect laborers and materialmen who have
added directly to value of property by performing labor or furnishing materials.
U.C.A.1953, 38-1-3. Tripp v. Vaughn, 1987, 747 P.2d 1051. Mechanics' Liens  3


Purpose of Mechanics' Lien Act is remedial in nature and seeks to provide
protection to laborers and materialmen who have added directly to value of
property of another by their materials or labor. U.C.A.1953, 38-1-5. Calder Bros.
Co. v. Anderson, 1982, 652 P.2d 922. Mechanics' Liens  3


Purpose of liens created by statute is to assist in collection of laborers' and
materialmen's claims and not to diminish in any way claimant's rights to enforce
obligation of contracts, or any other remedy claimant may have; in harmony with
the foregoing and to the same general purpose, both foreclosure of such a lien
and a judgment on the contract may be entered for amount necessary to discharge
the debt as proven. U.C.A.1953, 38-1-3, 38-1-16. Harris-Dudley Plumbing Co.
v. Professional United World Travel Ass'n (WTA), Inc., 1979, 592 P.2d 586.
Mechanics' Liens  3; Mechanics' Liens  304(1)


Purpose of statute giving contractors and subcontractors lien on property is to
protect those who have added directly to value of real property by performing
labor or furnishing materials and to prevent owner of land from taking benefit of
improvements placed on his property without paying for the labor or materials that
went into them. U.C.A.1953, 38-1-3. Davis v. Barrett, 1970, 24 Utah 2d 162, 467
P.2d 603. Mechanics' Liens  3


Purpose of mechanics' lien statute is to protect those who have directly added
to value of real property by performing labor or furnishing material upon it.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987157564&pubNum=0000661&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS38-1-5&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147082&pubNum=0000661&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147082&pubNum=0000661&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS38-1-16&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979105613&pubNum=0000661&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979105613&pubNum=0000661&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k304(1)/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k304(1)/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k304(1)/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130901&pubNum=0000661&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130901&pubNum=0000661&originatingDoc=I274c70dd2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k3/View.html?docGuid=I274c70dd2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





§ 38-1-3. Those entitled to lien—What may be attached, U.C.A. 1953 § 38-1-3


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 5


U.C.A.1953, 38-1-3. Frehner v. Morton, 1967, 18 Utah 2d 422, 424 P.2d 446.
Mechanics' Liens  1


Mechanics' lien statute is intended to prevent owner of land from taking benefits of
improvements placed on his property without paying for labor and material that
went into them. U.C.A.1953, 38-1-3. Frehner v. Morton, 1967, 18 Utah 2d 422,
424 P.2d 446. Mechanics' Liens  1


Purpose of statutes authorizing imposition of liens by contractors, subcontractors
and others furnishing labor or materials to be used in structure or improvement
upon land is to protect those who have added directly to the value of property by
performing labor or furnishing materials. U.C.A.1953 38-1-3. Stanton Transp. Co.
v. Davis, 1959, 9 Utah 2d 184, 341 P.2d 207. Mechanics' Liens  1


2. Construction and application


State mechanics' lien and private bond statutes under which trustees of
employee benefit funds sought to recover bankrupt subcontractor's unpaid fund
contributions from owner, general contractor, and surety of hospital expansion
project did not affect relations among principal ERISA entities of the employer,
the plan, plan fiduciaries, or beneficiaries, as required for preemption of the state
statutes; defendants were all outside parties. Forsberg v. Bovis Lend Lease, Inc.,
2008, 184 P.3d 610, 602 Utah Adv. Rep. 23, 2008 UT App 146, certiorari denied
199 P.3d 367. Mechanics' Liens  3; Public Contracts  55; States  18.15


Trustees of employee benefit funds for electrical workers employed by bankrupt
subcontractor had standing to bring mechanics' lien and private surety bond claims
on behalf of their beneficiaries who performed work on hospital expansion project
to recover subcontractor's delinquent fund contributions. Forsberg v. Bovis Lend
Lease, Inc., 2008, 184 P.3d 610, 602 Utah Adv. Rep. 23, 2008 UT App 146,
certiorari denied 199 P.3d 367. Mechanics' Liens  255


Among other requirements, a party must enforce its statutory, inchoate lien right
in compliance with the terms of the mechanics' lien statute. Foothill Park, LC v.
Judston, Inc., 2008, 182 P.3d 924, 601 Utah Adv. Rep. 13, 2008 UT App 113.
Mechanics' Liens  246


Mechanics' lien statutes are construed broadly to effectuate the purpose of
providing protection to those who enhance the value of a property by supplying
labor or material. U.C.A.1953, 38-1-3. Interiors Contracting Inc. v. Navalco, 1982,
648 P.2d 1382. Mechanics' Liens  5
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In action brought by plumbing contractor seeking foreclosure of mechanic's lien
and a personal judgment for its installation of a water line on properties owned by
defendants, trial court committed no error in giving judgment for the full amount of
debt as contracted for, irrespective of validity of contractor's lien, pursuant to rule
that purpose of statutory liens is to assist in collection of claims and not to diminish
in any way claimant's rights to enforce obligation of contracts. U.C.A.1953, 38-1-3,
38-1-16. Harris-Dudley Plumbing Co. v. Professional United World Travel Ass'n
(WTA), Inc., 1979, 592 P.2d 586. Mechanics' Liens  304(1)


Mechanics' lien statutes were designed to prevent landowner from taking benefit of
improvements placed on his property without paying for labor and materials that
went into it. U.C.A.1953, 38-1-3. King Bros., Inc. v. Utah Dry Kiln Co., 1962, 13
Utah 2d 339, 374 P.2d 254. Mechanics' Liens  5


2.5. Construction with other laws


ERISA did not preempt state's mechanics' lien and private bond statutes in action
by trustees of electrical workers employee benefit funds to recover bankrupt
electrical subcontractor's delinquent contributions to the funds from owner,
general contractor, and surety of hospital expansion project, where the mechanics'
lien and private bond statutes were statutes of general applicability that did not
refer to ERISA and functioned irrespective of it. Forsberg v. Bovis Lend Lease,
Inc., 2008, 184 P.3d 610, 602 Utah Adv. Rep. 23, 2008 UT App 146, certiorari
denied 199 P.3d 367. Mechanics' Liens  3; Public Contracts  55; States  18.15


3. Property or interest subject to lien—In general


General contractor was not entitled inclusion of $78,000 for work performed on
other property in mechanics' lien on the contract property, even though contractor
asserted that developer, as joint venturer, accepted the debt as against the project
for which other joint venturer was liable, given that lien could only attach to the
property on which the work was performed, and debt on another project which
was not part of the joint venture could not be extended to the joint venture project.
Ellsworth Paulsen Const. Co. v. 51-SPR, L.L.C., 2006, 144 P.3d 261, 559 Utah
Adv. Rep. 14, 2006 UT App 353, certiorari granted 150 P.3d 544, affirmed 183 P.3d
248, 601 Utah Adv. Rep. 23, 2008 UT 28. Mechanics' Liens  161(1)


Under mechanics' lien law, when holder of valid mechanics' lien has timely begun
judicial lien foreclosure proceedings, and party holding property interest subject to
lien, aware of pending foreclosure, disposes of property to one who takes it free
of lien, lien attaches to proceeds gained from sale. U.C.A.1953, 38-1-3. Butterfield
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Lumber, Inc. v. Peterson Mortg. Corp., 1991, 815 P.2d 1330. Mechanics' Liens 
 187


Mechanics' lien held by lumber company attached to proceeds gained from
mortgagee's sale of real property subject to lien where mortgagee sold property to
buyer who had no actual knowledge of pending lien after lumber company had
timely begun judicial lien foreclosure proceedings, even though lumber company
failed to record lis pendens on its foreclosure action. Butterfield Lumber, Inc. v.
Peterson Mortg. Corp., 1991, 815 P.2d 1330. Mechanics' Liens  187


Mechanic's lien attaches to entire bundle of property rights belonging to owner,
whatever it may contain, without any requirement that any particular right, such as
unrestrained alienability, be present. U.C.A.1953, 38-1-3. John Wagner Associates
v. Hercules, Inc., 1990, 797 P.2d 1123, rehearing granted, certiorari denied 815 P.2d
241. Mechanics' Liens  187


Modular office complexes constituted “buildings” for purposes of mechanic's lien
statute; complexes were sizable and stationary, complete with electricity, plumbing,
climate control systems, sidewalks and parking lots. U.C.A.1953, 38-1-3. John
Wagner Associates v. Hercules, Inc., 1990, 797 P.2d 1123, rehearing granted,
certiorari denied 815 P.2d 241. Mechanics' Liens  16


Where government contractor had equitable interest in Navy's land pursuant
to award/contract and equitable interest in modular buildings pursuant to
leasing agreement, materialman's lien arising from materials supplied for modular
buildings attached to contractor's cumulative property interest; thus, under
mechanic's lien statute, materialman could pursue sale of component property
interests separately. U.C.A.1953, 38-1-3. John Wagner Associates v. Hercules, Inc.,
1990, 797 P.2d 1123, rehearing granted, certiorari denied 815 P.2d 241. Mechanics'
Liens  296


General contractor's claim for profit that he was entitled to as investor in
condominium project did not constitute an “improvement to realty,” or “services”
or “materials” contemplated by mechanic's lien statute. U.C.A.1953, 38-1-3.
Daniels v. Deseret Federal Sav. & Loan Ass'n, 1989, 771 P.2d 1100, certiorari
denied 781 P.2d 878, certiorari denied 783 P.2d 53. Mechanics' Liens  35


Contractor was entitled to mechanics' lien in connection with construction project
on 44-acre subdivision for its services in locating existing lines and putting in
pipeline, water and sewer systems and storm drains. U.C.A.1953, 38-1-3. First
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of Denver Mortg. Investors v. C. N. Zundel and Associates, 1979, 600 P.2d 521.
Mechanics' Liens  35


Where the owner of two lots had a dwelling erected thereon, if she selected and
claimed the lots as her homestead, and the value of the lots with the improvements
did not exceed the amount to which she was entitled as a homestead exemption,
persons furnishing materials for the dwelling were not entitled to a lien on the lots,
unless when the material was furnished the owner owned other lands separate from
the lots which, independently of them, constituted her homestead, and equaled the
value of her homestead exemption. Volker-Scowcroft Lumber Co. v. Vance, 1909,
36 Utah 348, 103 P. 970, Am.Ann.Cas. 1912A,124. Mechanics' Liens  14


4. —— Extent of land affected, property or interest subject to lien


Plumbing contractor's lien, imposed to recover for contractor's installation of a
water line, could be imposed upon both lots intended, since placement of water line,
which made it accessible to both lots, would constitute an “improvement” within
meaning of statute providing for lien only when improvements are contracted for
at insistence of owner or of any other person acting by his authority as agent.
U.C.A.1953, 38-1-3. Harris-Dudley Plumbing Co. v. Professional United World
Travel Ass'n (WTA), Inc., 1979, 592 P.2d 586. Mechanics' Liens  183


Where lien claimants were unable to segregate and fix value of materials which
went into various properties, practical and fair way of resolving dilemma would
be to apply an equitable apportionment rule by charging each lot with what court
might determine to be an equitable portion of amount of lien proved by the several
materialmen; however, it would have to appear that there was no available means
of definite proof as to just what material went into which unit of property, and
sufficient proof would have to be presented showing that some material actually
went into each of several structures or improvements and that land or lots were
sufficiently identified and described in notice of lien. U.C.A.1953, 38-1-1 et seq.,
38-1-5, 38-1-8. Utah Sav. and Loan Assn. v. Mecham, 1960, 11 Utah 2d 159, 356
P.2d 281. Mechanics' Liens  183


It appearing that only the two lots are necessary for the convenient use and
occupation of the building constructed thereon, and for which the material was
furnished, the materialmen would in no event be entitled to a mechanic's lien on any
other lots of the owner, under Comp. Laws 1907, § 1379, giving such a lien upon
so much of the land upon which the building is constructed as may be necessary
for the convenient use and occupation of the building. Volker-Scowcroft Lumber
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Co. v. Vance, 1909, 36 Utah 348, 103 P. 970, Am.Ann.Cas. 1912A,124. Mechanics'
Liens  182


5. —— Mines, property or interest subject to lien


A mechanic's lien for work on a mill on mining claims is controlled by Comp. Laws,
1907, § 1381, relative to liens for work on mining claims. Park City Meat Co. v.
Comstock Silver Mining Co., 1909, 36 Utah 145, 103 P. 254. Mines And Minerals


 112(1)


Under the so-called “proviso” to Comp. Laws 1907, § 1381, for the purpose of
acquiring mechanics' liens against mining claims where operated as a mine, the
claims constituting the mine and all the property necessarily used and connected
with the mine and mining claims, including an easement in adjoining lands, a
necessary appurtenance to the mine, must be regarded as a unit, to all of which the
lien attaches. Park City Meat Co. v. Comstock Silver Mining Co., 1909, 36 Utah
145, 103 P. 254. Mines And Minerals  112(3)


In view of the so-called “proviso” to Comp. Laws 1907, § 1381, a notice of intention
to claim a lien for work on a mill on several mining claims operated as a mine
need only describe the mine as a whole, or refer to the claims by name or number,
without referring to an easement in adjoining lands, a necessary appurtenance to
the mine. Park City Meat Co. v. Comstock Silver Mining Co., 1909, 36 Utah 145,
103 P. 254. Mines And Minerals  114


6. —— Oil wells, property or interest subject to lien


Mechanic's lien protection extends to rental materials and equipment used in
connection with work on oil and gas wells, as well as repair and inspection costs
associated with rental and reasonable transportation charges. U.C.A.1953, 38-1-3.
Graco Fishing and Rental Tools, Inc. v. Ironwood Exploration, Inc., 1988, 766
P.2d 1074. Mines And Minerals  112(2)


Transportation company was not entitled to foreclose lien against oil well for sum
which defaulting drilling contractor had agreed to pay for transporting drilling rig
to well site, but company was entitled to a lien for labor furnished in erecting rig at
site. U.C.A.1953, 38-1-3. Stanton Transp. Co. v. Davis, 1959, 9 Utah 2d 184, 341
P.2d 207. Mines And Minerals  114.5


7. —— Effect of sale, property or interest subject to lien
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The right to a mechanic's lien against a leasehold estate is not lost by the purchase
of such estate by the lessor, when the lessor has knowledge of the improvements
for which a lien is claimed, and the subsequent filing of the lien claim is within the
statutory time. In equity the two estates will be preserved from a merger in order
to effectuate the lien against the leasehold. Ellis v. Porter, 1892, 8 Utah 108, 29 P.
879. Mechanics' Liens  234


8. Nature of improvement—In general


For work to add to value of property within meaning of Mechanics' Lien Act, it
is necessary that work benefit specific property in question. U.C.A.1953, 38-1-3.
Rotta v. Hawk, 1988, 756 P.2d 713. Mechanics' Liens  35


9. —— Improvement, alteration or repair, nature of improvement


It is not necessary to attachment of mechanics' lien that material or labor be
furnished solely on building structure or that work be performed solely on lot
on which building is being erected, and contractor should not be barred from
enjoying benefits of mechanics' lien statute where his work not only enhances value
of developer's land but is also necessary to make residences to be built on such
property habitable. U.C.A.1953, 38-1-3. First of Denver Mortg. Investors v. C. N.
Zundel and Associates, 1979, 600 P.2d 521. Mechanics' Liens  43


Aluminum railings and gates installed in a bank were “an addition, alteration or
repair of a building,” for purposes of protecting third-party supplier against failure
of a bank to procure a bond from installing contractor, even though the railings and
gates could have been moved or removed from the building by removing anchoring
screw plates. U.C.A.1953, 14-2-1, 14-2-2. Metals Mfg. Co. v. Bank of Commerce,
1964, 16 Utah 2d 74, 395 P.2d 914. Mechanics' Liens  26


Though lumber be delivered and used in the construction of a granulator two
months after the operation of the smelter commenced, it may be included in the
lien for the lumber to build the smelter, if the granulator enables it to be more
economically operated, and was contemplated as a part of the plant. Salt Lake
Lithographing Co. v. Ibex Mine & Smelting Co., 1897, 15 Utah 440, 49 P. 768, 62
Am.St.Rep. 944. Mechanics' Liens  52


10. —— Annexation or benefit to real property, nature of improvement


In order to qualify under statutes requiring property owner to obtain performance
bond from his contractor and making any person who fails to obtain such bond
personally liable to all persons for reasonable value of materials furnished, it is
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necessary that there be annexation to land, or to some permanent structure on it,
so that materials in question can properly be regarded as having become part of
realty, or fixture appurtenant to it, and this must have been done with intention of
making it permanent part thereof. U.C.A.1953, 14-2-1, 14-2-2. King Bros., Inc. v.
Utah Dry Kiln Co., 1962, 13 Utah 2d 339, 374 P.2d 254. Mechanics' Liens  23


11. —— Machinery, nature of improvement


“Adaptation” of equipment to property for mechanics' lien purposes occurs when
personal property is integrated into real property in furtherance of specific purpose
to which real property has been devoted, e.g., when owner of brick kiln integrates
furnace into kiln. U.C.A.1953, 14-2-1, 14-2-2, 38-1-3, 38-1-4. Paul Mueller Co. v.
Cache Valley Dairy Ass'n, 1982, 657 P.2d 1279. Mechanics' Liens  32


Equipment is not “adapted” to use of real property for mechanics' lien purposes
where real property itself is adaptable to multiple uses and where it is solely the
presence of the equipment itself which determines purpose served by real property.
U.C.A.1953, 14-2-1, 14-2-2, 38-1-3, 38-1-4. Paul Mueller Co. v. Cache Valley Dairy
Ass'n, 1982, 657 P.2d 1279. Mechanics' Liens  32


Where real property in question consisted of prefabricated metal building with
concrete floor, manlift, walkways and supporting structures, building had no
characteristics which in any way limited its use to whey drying, building did
not exist as whey drying “plant” prior to owner's acquisition of whey drying
equipment in question, and owner connected equipment to building in manner
which allowed removal of equipment without significant damage to building,
building was suitable for multiple uses rather than for single use corresponding to
function of whey drying equipment and therefore equipment was not “adapted” to
building for mechanics' lien purposes. U.C.A.1953, 14-2-1, 14-2-2, 38-1-3, 38-1-4.
Paul Mueller Co. v. Cache Valley Dairy Ass'n, 1982, 657 P.2d 1279. Mechanics'
Liens  32


12. —— Appurtenances, nature of improvement


Necessary appurtenances, including an easement in land other than that on which
a building stands, are covered by Comp. Laws 1907, § 1379, providing that liens
granted by the chapter shall extend to and cover so much of the land whereon the
building, structure, or improvements, on which work was done, shall be made, as
may be necessary for convenient use of the same, and, in case such building shall
occupy more than one lot, such lots shall be deemed one lot for purposes of the
chapter, and the same rule shall hold in case of any other such improvement that
is practically indivisible, and “shall attach to all machinery and other fixtures used
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in connection with any such lands, buildings or structures.” Park City Meat Co.
v. Comstock Silver Mining Co., 1909, 36 Utah 145, 103 P. 254. Mechanics' Liens


 186


13. —— Fixtures, nature of improvement


Mere physical attachment to building does not necessarily confer fixture status
upon what would otherwise constitute personal property for mechanics' lien
purposes. U.C.A.1953, 14-2-1, 14-2-2, 38-1-3, 38-1-4. Paul Mueller Co. v. Cache
Valley Dairy Ass'n, 1982, 657 P.2d 1279. Mechanics' Liens  30


Statute authorizing lien upon land for labor or materials furnished for such an
improvement contemplates that the material to be lienable must be consumed in its
use on property. U.C.A.1953, 38-1-3. Stanton Transp. Co. v. Davis, 1959, 9 Utah
2d 184, 341 P.2d 207. Mechanics' Liens  30


14. —— Improvement outside building, nature of improvement


Clearing of brush and trees on two parcels of land to allow for removal of dirt which
was utilized as fill to complete project on other land did not constitute improvement
done with intent and purpose of benefiting two parcels of land, so that work could
not provide basis of lien against two parcels of land. U.C.A.1953, 38-1-3. Rotta v.
Hawk, 1988, 756 P.2d 713. Mechanics' Liens  43


Sewer stub-in was not an “improvement” under mechanics' lien statute; only a stub-
in was installed at best 30 feet into subdivision property rather than entire sewer
system inside subdivision. U.C.A.1953, 38-1-3, 38-1-5. Tripp v. Vaughn, 1987, 747
P.2d 1051. Mechanics' Liens  33(1)


Sewer stub-in was not “lienable work” under mechanics' lien statute; stub-in was
installed as part of valley-wide project at no charge to subdivision so that there was
no contractor or subcontractor who could claim lien on subdivision for installation
of stub-in. U.C.A.1953, 38-1-3. Tripp v. Vaughn, 1987, 747 P.2d 1051. Mechanics'
Liens  35


Landscape architect and contractor were entitled to lien for landscaping work.
U.C.A.1953, 38-1-3. Frehner v. Morton, 1967, 18 Utah 2d 422, 424 P.2d 446.
Mechanics' Liens  33(1)


15. —— Materials prepared or furnished, but not used, nature of improvement


Since the extent of the lien of a subcontractor is the contract price, the owner of
the premises on which a subcontractor files his lien is not entitled, in an action by
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the subcontractor to foreclose the lien, to a deduction for materials furnished the
contractor and not used, it appearing that the building was finished in accordance
with the contract with the owner. Sierra Nevada Lumber Co. v. Whitmore, 1901,
24 Utah 130, 66 P. 779. Mechanics' Liens  48


16. Necessity of contract or consent—In general


Mere existence of lessor-lessee relationship does not justify charging lessor's interest
with mechanic's lien for improvements made on the property at the instance of the
lessee; either an express or implied contract between the lessor or his agent and the
contractor is required. U.C.A.1953, 38-1-3. Interiors Contracting Inc. v. Navalco,
1982, 648 P.2d 1382. Mechanics' Liens  63


As general rule, tenant's creditors have no greater right to charge land with value
of improvements or repairs than tenant would have. Commercial Fixtures &
Furnishings, Inc. v. Adams, 1977, 564 P.2d 773. Mechanics' Liens  63


Electrical subcontractor which furnished extra labor and materials for work not
called for in subcontract at instance of owner was entitled to a mechanic's lien for
such extras. U.C.A.1953, 38-1-3. Davis v. Barrett, 1970, 24 Utah 2d 162, 467 P.2d
603. Mechanics' Liens  55(2)


Where purchaser of lots paying only part of purchase price caused house to be built
on lots, purchaser's interest could be subjected to mechanic's and materialman's
liens, but interest of vendor and his successors could not be subjected to such liens in
absence of evidence that vendor or his successors consented, ratified, or authorized
furnishing of materials and labor. Burton Walker Lumber Co. v. Howard, 1937,
92 Utah 92, 66 P.2d 134. Mechanics' Liens  64


Where lessees, with the consent of the owner, employed a contractor to make
alterations in the leased premises at their own expense, according to specifications
furnished by the owner's architect, one performing work and furnishing materials
for the alterations could not enforce a lien against the owner. Gorman v. Birrell,
1912, 41 Utah 274, 125 P. 685. Mechanics' Liens  63


Mere expectation by a vendor that the vendee in possession will make
improvements on the land, or mere permission to the vendee to make
improvements, or mere knowledge or acquiescence therein, is insufficient to charge
the vendor's interest with a lien for materials furnished the vendee to make
such improvements, under Comp. Laws 1907, § 1372, giving a lien for materials
furnished, whether at the instance of the owner, or of any other person acting by
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his authority or under him, as agent, contractor, or otherwise. Belnap v. Condon,
1908, 34 Utah 213, 97 P. 111. Mechanics' Liens  64


A contract, express or implied, for an improvement on land must have been made
with the owner thereof or his authorized agent before a claim for a lien for the
improvement can be maintained. Eccles Lumber Co. v. Martin, 1906, 31 Utah 241,
87 P. 713. Mechanics' Liens  61


Under the mechanic's lien law of 1894, neither a laborer nor a materialman can
acquire a lien on land for work done or materials furnished, unless done or
furnished at the instance of the owner, or of some person acting by his authority
or under him, as agent, contractor, or otherwise. Morrison v. Clark, 1899, 20 Utah
432, 59 P. 235, 77 Am.St.Rep. 924, Unreported. Mechanics' Liens  61


17. —— Authority to contract or consent, necessity of contract or consent


One who furnishes materials and labor for the erection of structures on the property
of a mining corporation, pursuant to a contract made in the company's name by
its authorized agent, is entitled to a mechanic's lien, notwithstanding the existence
of an agreement, not known to him, whereby the agent was to have possession of
the property, and make the improvements on his own sole credit. Mammoth Min.
Co. v. Salt Lake Foundry & Mach. Co., 1894, 14 S.Ct. 384, 151 U.S. 447, 38 L.Ed.
229. Mechanics' Liens  72


Whether repairs made by a lessee will subject the lessor's estate to mechanics' liens
under an implied agency theory is a fact-based determination, and so will vary from
case to case. Advanced Restoration, L.L.C. v. Priskos, 2005, 126 P.3d 786, 539
Utah Adv. Rep. 66, 2005 UT App 505. Mechanics' Liens  63


A lessee does not become the agent of the lessor, for purposes of charging the
lessor's interest with a mechanics' lien for improvements made at lessee's direction,
simply on the basis that the lessor has knowledge that improvements are being
made. Advanced Restoration, L.L.C. v. Priskos, 2005, 126 P.3d 786, 539 Utah Adv.
Rep. 66, 2005 UT App 505. Mechanics' Liens  63


Repair work performed on leased commercial premises at direction of the tenant
was really for benefit of the landlord, and thus tenant acted as landlord's implied
agent in contracting with contractor for the repairs, thereby subjecting landlord's
interest in the premises to a mechanics' lien; term of the lease was month-to-month
at time of the repairs, landlord knew of the repair work while it was being completed
and did not object, submitted a claim to his insurance company, and received a
check to cover the expenses, thereby ratifying the contract between tenant and
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contractor, and damage to premises from burst pipe was extensive, necessitating
the repairs. Advanced Restoration, L.L.C. v. Priskos, 2005, 126 P.3d 786, 539 Utah
Adv. Rep. 66, 2005 UT App 505. Mechanics' Liens  63


Whether a lease creates an agency between the lessor and the lessee under the
mechanics' lien statute is determined by the facts of the transaction; if, on account
of the shortness of the lease, the extent, cost, and character of the improvements,
or other facts in evidence, such as the participation by the lessor in the erection or
construction thereof, it can be seen that the improvement is really for the benefit
of the lessor, and that he is having the work done through his lessee, then it can
be said with justice that the lessee in such case is acting for the lessor. Advanced
Restoration, L.L.C. v. Priskos, 2005, 126 P.3d 786, 539 Utah Adv. Rep. 66, 2005
UT App 505. Mechanics' Liens  63


A lessor is subject to a mechanics' lien for improvements by a tenant if the lease
requires or obligates the tenant to construct improvements which substantially
enhance the value of the freehold. Advanced Restoration, L.L.C. v. Priskos, 2005,
126 P.3d 786, 539 Utah Adv. Rep. 66, 2005 UT App 505. Mechanics' Liens  63


A lessee does not become the agent of a lessor, for purposes of charging lessor's
interest with a mechanics' lien for improvements made by lessee, simply on the
basis that the lessor has knowledge that improvements are being made, or even that
the lessor cooperated with the lessee with respect to the improvements. Advanced
Restoration, L.L.C. v. Priskos, 2005, 126 P.3d 786, 539 Utah Adv. Rep. 66, 2005
UT App 505. Mechanics' Liens  63


The mere existence of a lessor-lessee relationship, without more, does not justify
charging the lessor's interest with a mechanics' lien for improvements made on the
property at the instance of the lessee; the phrase “at the instance of,” as contained
in mechanics' lien statute, requires either an express or implied contract between the
lessor or his agent and the contractor. Advanced Restoration, L.L.C. v. Priskos,
2005, 126 P.3d 786, 539 Utah Adv. Rep. 66, 2005 UT App 505. Mechanics' Liens


 63


Mechanic's lien could not be foreclosed against owner/lessor of house when work
was ordered by lessee; there was no allegation that lessor contracted for work,
or insisted that or authorized lessee to contract for work. U.C.A.1953, 38-1-3.
Martindale v. Adams, 1989, 777 P.2d 514. Mechanics' Liens  72


Sublease for a period of 12 years and two months, which contemplated that
sublessee would operate a restaurant in building not previously used as a
restaurant, and which required a fire sprinkler system, did not foreclose possibility,
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as a matter of law, that sublessee was agent of sublessor under mechanics' lien
statute to extent that certain improvements were made to the premises which clearly
and actually conferred a value on sublessor when sublessee terminated its tenancy,
so as to warrant imposition of lien on sublessor's interest. U.C.A.1953, 38-1-3.
Interiors Contracting Inc. v. Navalco, 1982, 648 P.2d 1382. Mechanics' Liens  72


Lessee does not become agent of lessor for purposes of imposition of mechanic's
lien simply on the basis that lessor has knowledge that improvements are being
made, or even that lessor cooperated with lessee with respect to the improvements.
Interiors Contracting Inc. v. Navalco, 1982, 648 P.2d 1382. Mechanics' Liens  72


Where lease did not require lessee to construct any improvements on land and
lessor participated in plans for construction of building thereon only to extent law
required owner of fee to make certain applications, lessee was not agent of lessor so
as to subject lessor's fee interest to mechanic's lien filed by architect who had been
engaged by lessee to render architectural services in connection with construction
of proposed building. U.C.A.1953, 38-1-3. Zions First Nat. Bank v. Carlson, 1970,
23 Utah 2d 395, 464 P.2d 387. Mechanics' Liens  72


Where a husband, without the consent and against the protests of the wife,
contracts for and proceeds to erect a dwelling house on land owned by the wife,
a material man acquires no lien on the land, under chapter 41, p. 44, Sess. Laws
1894, for materials furnished. Morrison v. Clark, 1899, 20 Utah 432, 59 P. 235, 77
Am.St.Rep. 924, Unreported. Mechanics' Liens  71


18. —— Ownership or possession of land, necessity of contract or consent


One who takes possession of public land under Rev.St. §§ 2339, 2340, for the
purpose of constructing a ditch thereon, is an “owner,” within the meaning of Act
Utah March 12, 1890, giving a lien to one doing work by contract with the “owner”
of any land, and providing that “any person having an assignable, transferable, or
conveyable interest or claim in or to any land, building, structure, or other property
mentioned in this act shall be deemed an owner.” Bear Lake & River Waterworks
& Irrigation Co. v. Garland, 1896, 17 S.Ct. 7, 164 U.S. 1, 41 L.Ed. 327. Mechanics'
Liens  57(1)


Under mechanics' lien law, lessee may be an “owner” and his leasehold may be
subjected to mechanic's lien. U.C.A.1953, 38-1-3. Interiors Contracting Inc. v.
Navalco, 1982, 648 P.2d 1382. Mechanics' Liens  58; Mechanics' Liens  191


A landlord and tenant by agreement among themselves cannot for mechanic's lien
purposes, bind third-party suppliers of materials to the terms of an agreement to
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which the suppliers are not privies and the terms of which they do not know. Metals
Mfg. Co. v. Bank of Commerce, 1964, 16 Utah 2d 74, 395 P.2d 914. Mechanics'
Liens  58


A lessee is an “owner,” within meaning of mechanics' lien statutes, and his interest is
subject to lien for improvements made under contract with him. Buehner Block Co.
v. Glezos, 1957, 6 Utah 2d 226, 310 P.2d 517. Mechanics' Liens  58; Mechanics'
Liens  191


Lien for improvements made under contract with lessee may attach to, and be
enforced against, his leasehold interest, for labor or materials furnished under
express or implied contract with lessee. Buehner Block Co. v. Glezos, 1957, 6 Utah
2d 226, 310 P.2d 517. Mechanics' Liens  191


Lien for labor and materials furnished to one contracting therefor before he became
owner of property subject to lien attaches to his title at instant it vests in him. U.S.
Building & Loan Ass'n v. Midvale Home Finance Corporation, 1935, 86 Utah 506,
44 P.2d 1090, rehearing denied 86 Utah 522, 46 P.2d 672. Mechanics' Liens  189


C. leased to M. certain real estate, upon which the lessee erected improvements,
under special stipulation that he was to expend $2,500 in permanent improvements.
Held, that under section 1, p. 44, Sess. Laws 1894, a mechanic's lien does not attach
to the interest of the lessor as reversioner. Morrow v. Merritt, 1898, 16 Utah 412,
52 P. 667. Mechanics' Liens  192


One in possession of land under contract for a deed is an owner, within Laws 1890,
p. 24, § 1, establishing mechanics' liens, and providing that any person having an
assignable interest shall be deemed an owner. Cary-Lombard Co. v. Sheets, 1894,
10 Utah 322, 37 P. 572. Mechanics' Liens  59


19. —— Capacity to contract or consent, necessity of contract or consent


Comp. Laws 1907, § 1372, provides that mechanics, materialmen, etc., shall have
liens on the lands of the owner for which labor or material is furnished or service
is rendered, whether at the instance of the owner or of any other person acting
by his authority or under him as agent, contractor, or otherwise. Held, that the
interest of the vendor of land in possession of the vendee under contract of sale
was not subject to a materialman's lien for materials furnished to the vendee for
the construction of a building thereon, unless the vendee had express or implied
authority from the vendor to bind her interest, or there was subsequent ratification
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of the vendee's acts by such vendor. Belnap v. Condon, 1908, 34 Utah 213, 97 P.
111. Mechanics' Liens  66


20. —— Implied contract or consent, necessity of contract or consent


Owner's knowledge of and acquiescence in making of improvements by sublessee
for operation of a restaurant was not sufficient to charge owner's interest with
a mechanic's lien, especially since owner was a remote lessor and master lease
with sublessor did not contemplate that premises were to be used as a restaurant.
Interiors Contracting Inc. v. Navalco, 1982, 648 P.2d 1382. Mechanics' Liens 
 75(2)


21. —— Form of contract or consent, necessity of contract or consent


Where improvements were being made for the benefit of the owner and at the
instance of person who had agreed to procure materials for the owner, mechanics'
lien in the amount of the reasonable value of the materials attached against the
property even though the owner had not specifically authorized the agent to order
the materials from a particular supplier nor to order materials costing as much as
those supplied. U.C.A.1953, 38-1-3. Bailey v. Call, 1989, 767 P.2d 138, certiorari
denied 773 P.2d 45. Mechanics' Liens  73(4)


Lease provisions cannot override effect of mechanics' lien law as to persons not a
party to the lease. U.C.A.1953, 38-1-3. Interiors Contracting Inc. v. Navalco, 1982,
648 P.2d 1382. Mechanics' Liens  73(7)


Mechanic's lien claimant had valid claim against owner of premises for work
done for sublessee to extent of value of the work done after being assured by
representative of owner that payment would be received. Interiors Contracting Inc.
v. Navalco, 1982, 648 P.2d 1382. Mechanics' Liens  73(1)


22. Persons entitled to lien—In general


Where record indicated that mechanic's lien included sums which lienor had
personally paid out for materials and labor and claims made upon him by
subcontractors and materialmen in connection with corporation's property, lienor
was entitled to a lien under statute. U.C.A.1953, 38-1-3. Dugger v. Cox, 1977, 564
P.2d 300. Mechanics' Liens  161(1)


The word “persons,” in the mechanic's lien law, is meant to include corporations,
by virtue of Comp. Laws 1874, p. 78, § 5. providing that the word “person” in the
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laws may include partnership, corporation, or company. Doane v. Clinton, 1877,
2 Utah 417, 1877 WL 12214, Unreported. Mechanics' Liens  8


23. —— Subcontractor, persons entitled to lien


The value of labor recoverable under the mechanics' lien and private bond statutes
was not limited to wages, but included the bankrupt electrical subcontractor's
unpaid contributions to electrical workers' employee benefit funds. Forsberg v.
Bovis Lend Lease, Inc., 2008, 184 P.3d 610, 602 Utah Adv. Rep. 23, 2008 UT App
146, certiorari denied 199 P.3d 367. Mechanics' Liens  164(1)


The owner in his dealings with the contractor is charged with notice of the fact that
the contractor has a right to subcontract, and that the subcontractor is entitled to
a lien within the limit of the original contract price. Sierra Nevada Lumber Co. v.
Whitmore, 1901, 24 Utah 130, 66 P. 779. Mechanics' Liens  96


24. —— Architects, persons entitled to lien


Architect may file lien upon property concerning which he has rendered
professional service, although his plans may not be brought to fruition by erection
of building. U.C.A.1953, 38-1-3. Zions First Nat. Bank v. Carlson, 1970, 23 Utah
2d 395, 464 P.2d 387. Mechanics' Liens  36


Architects are protected by mechanics' lien statute and have lien when they have
furnished plats, plans, maps, superintendence, etc., or have rendered other like
professional services at instance of owner or any other person acting by his
authority as agent, contractor or otherwise. Frehner v. Morton, 1967, 18 Utah 2d
422, 424 P.2d 446. Mechanics' Liens  36


25. —— Materialmen, persons entitled to lien


Building material supplier who furnished building materials to owner of house
on open account was “original contractor” and was entitled to file mechanics'
lien within 80 days after last work was performed, and lien filed 62 days
after completion was valid as against one who purchased house from owner.
U.C.A.1953, 38-1-2. Smith Bros. Lumber Co. v. Johnson, 1967, 19 Utah 2d 107,
426 P.2d 811. Mechanics' Liens  83; Mechanics' Liens  132(1)


Whether plaintiff was a materialman would depend upon whether installer of
boiler had purchased same from plaintiff for resale and, as incidental to resale,
had agreed to install same for defendant (in which case plaintiff would not
be a materialman) or whether installer had entered into contract for alteration
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and repair of defendant's structure and, incidental thereto, had purchased boiler
from plaintiff to be incorporated in improvement (in which case plaintiff would
be a materialman); and invoice, between plaintiff and installer, reciting that
merchandise was purchased for resale was not conclusive but was only evidence-
though persuasive-to be considered along with other factors. U.C.A.1953, 14-2-1,
14-2-2. Crane Co. v. Utah Motor Park, Inc., 1959, 8 Utah 2d 413, 335 P.2d 837.
Mechanics' Liens  108


26. —— Superintendence, persons entitled to lien


Mere professional or supervisory employment does not give rise to liens under
statute providing for lien in favor of any persons who shall perform work or labor.
Flagstaff Silver Mining Co. v. Cullins, 1881, 104 U.S. 176, 14 Otto 176, 26 L.Ed.
704, Unreported. Mechanics' Liens  38


27. Waiver


To be valid and binding, waiver or release or mechanics' lien by contractor
agreement must be supported by legal consideration; when contractor received cash
and property in exchange for release of lien, its release of lien rights was therefore
binding as to those rights accrued up to time of release. U.C.A.1953, 38-1-3. First
of Denver Mortg. Investors v. C. N. Zundel and Associates, 1979, 600 P.2d 521.
Mechanics' Liens  208


Where there had been practice of dealing between building contractor and concrete
supplier whereby supplier issued to building contractor lien waivers and releases
in blank and gave authority to contractor to complete instruments, and supplier
issued particular lien release to contractor's agent for purpose of releasing any
claim of lien by supplier on construction of particular home, lien waiver was valid.
U.C.A.1953, 38-1-11. LeGrand Johnson Const. Co. v. Kennedy, 1975, 541 P.2d
1038. Mechanics' Liens  208


A contract provision that the contractor should keep the building free from liens,
etc., does not affect a materialman's right to a lien upon complying with Mechanic's
Lien Law. Langton Lime & Cement Co. v. Peery, 1916, 48 Utah 112, 159 P. 49.
Mechanics' Liens  103


In the absence of an express agreement the taking of drafts for a debt for materials
furnished to build a house is not a relinquishment of the right to a material man's
lien. Doane v. Clinton, 1877, 2 Utah 417, 1877 WL 12214, Unreported. Mechanics'
Liens  211(1)
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28. Notice of lien


When statutory requirements as to contents of notice of lien are met, it is not
essential to validity of mechanics' lien that names of others whose interests might
be affected thereby be stated. U.C.A.1953, 38-1-3, 38-1-7. Buehner Block Co. v.
Glezos, 1957, 6 Utah 2d 226, 310 P.2d 517. Mechanics' Liens  134


A subcontractor is entitled to a mechanic's lien upon complying either with Comp.
Laws 1907, § 1388, by filing a claim for work, etc., to be thereafter furnished, or
with section 1386 by filing a notice within 40 days after the work, etc., is performed.
Langton Lime & Cement Co. v. Peery, 1916, 48 Utah 112, 159 P. 49. Mechanics'
Liens  99; Mechanics' Liens  132(14)


29. Effect of payment


Where abstract company, through which insurance company financed home
construction project, improperly failed to withhold but instead made payment to
contractor before material and labor claims were paid, insurance company rather
than owner was primarily responsible for payment of materialmen's claims upon
contractor's failure to deliver checks. Home Elec. Corp. v. Russell, 1965, 17 Utah
2d 276, 409 P.2d 388. Mechanics' Liens  115(1)


That the owner of certain buildings under construction paid out money in excess
of the contract price was no defense to its liability for labor claims which were
the proper subject of liens. Smoot v. Checketts, 1912, 41 Utah 211, 125 P. 412,
Am.Ann.Cas. 1915C,1113. Mechanics' Liens  115(1)


As against labor claimants, an owner can pay a part of the contract price in a
medium other than money only on proving compliance with Comp. Laws 1907,
§ 1375. Smoot v. Checketts, 1912, 41 Utah 211, 125 P. 412, Am.Ann.Cas. 1915C,
1113. Mechanics' Liens  115(1)


Under Comp. Laws 1907, § 1374, where an owner had made premature payments to
the contractors before they abandoned the contract, which where regarded as not
made, their subsequent payment of a percentage of labor claims did not discharge
their liability for the balance. Smoot v. Checketts, 1912, 41 Utah 211, 125 P. 412,
Am.Ann.Cas. 1915C,1113. Mechanics' Liens  115(2)


Where, in a suit to foreclose a subcontractor's lien for $197.51, it appeared that the
contract price was $5,500; and that a sum paid by the owner to the contractor to
be paid to such subcontractor had been applied on another account between the
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contractor and the subcontractor, and it did not appear that the owner had paid
the contract price, or that there was not enough remaining in his hands to pay the
subcontractor's lien, a credit for the sum paid would not be allowed. Sierra Nevada
Lumber Co. v. Whitmore, 1901, 24 Utah 130, 66 P. 779. Mechanics' Liens  115(1)


Under Laws 1890, p. 25, § 2, giving a lien to subcontractors, and section 19,
providing that such lien shall relate back to the commencement of the work or the
furnishing of materials, a subcontractor's lien attaches on the date of furnishing
the first material; and payments thereafter made by the owner to the contractor,
though before the lien is filed, are made at his own peril. Cary-Lombard Co. v.
Sheets, 1894, 10 Utah 322, 37 P. 572. Mechanics' Liens  115(4)


30. Time of accrual or commencement


Contractor's failure to enforce its mechanics' lien within 180 days of filing its first
lien notice rendered its third lien notice, which was for the same work, invalid,
such that contractor's lien was void, depriving court of jurisdiction to adjudicate
it. Foothill Park, LC v. Judston, Inc., 2008, 182 P.3d 924, 601 Utah Adv. Rep. 13,
2008 UT App 113. Mechanics' Liens  260(6)


Right to have mechanic's lien on house relate back to commencement of
work on grounds was not defeated merely because owners did not employ
general contractor, but contracted individually with persons performing labor and
furnishing materials. U.C.A.1953, 38-1-3, 38-1-5. Duckett v. Olsen, 1985, 699 P.2d
734. Mechanics' Liens  173


Phrase “commencement to do work” as used in mechanics' lien statute is construed
in favor of lien claimants. U.C.A.1953, 38-1-5. Calder Bros. Co. v. Anderson, 1982,
652 P.2d 922. Mechanics' Liens  168


Materialmen's or mechanics' liens resulting from materials furnished or labor
performed relate back to and attach as of date of commencement of first work
on improvement or structure involved. U.C.A.1953, 38-1-5. Calder Bros. Co. v.
Anderson, 1982, 652 P.2d 922. Mechanics' Liens  173


For one contractor's lien to relate back to commencement of work or supplying
of materials by another contractor, both contractors' projects must have been
performed in connection with what is essentially single project performed under
common plan prosecuted with reasonable promptness and without material
abandonment; ordinary maintenance or cleanup work does not serve as basis for
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“tacking” so as to fix earlier lien date for labor and materials supplied. U.C.A.1953,
38-1-5. Calder Bros. Co. v. Anderson, 1982, 652 P.2d 922. Mechanics' Liens  173


Where work of all other lien claimants on construction project was completed
prior to date on which one claimant released its lien in exchange for cash and
property, and other claimants' rights had already attached, such other claimants,
who were not parties to relief and did not consent to its terms, were not affected
by relief and such other lien claimants were entitled to same priority date as that
originally accorded to releasing claimant. U.C.A.1953, 38-1-3, 38-1-10. First of
Denver Mortg. Investors v. C. N. Zundel and Associates, 1979, 600 P.2d 521.
Mechanics' Liens  166


Where mortgage loan involved blanket mortgage covering entire 44-acre
subdivision comprising single dwelling lots and condominiums, and initial work
of contractor in locating existing lands and putting in pipelines, water and sewer
systems and storm drains related to and benefited entire subdivision, such work
could not be characterized as being “off-site” improvements that would not impart
notice to lenders; therefore, mechanics' liens arising from furnishing of materials
and labor both on overall development site and on individual condominium units
within development related back to initial work done on project. U.C.A.1953, §
38-1-3. First of Denver Mortg. Investors v. C. N. Zundel and Associates, 1979, 600
P.2d 521. Mechanics' Liens  173


When all the items of a material man's account relate to one continuous transaction
between the same parties, and their dealings indicate an expectation to continue
such business relations, the account will be regarded as continuous and running,
and dates from the first item thereof, though the goods are furnished on separate
orders at different dates, and there were intervening irregular payments on and
monthly balances in the account. But where the materials are furnished for separate
and distinct purposes, under separate contracts or orders requiring cash payment,
under circumstances tending to rebut any presumption of a continuous dealing, the
lien for the material dates, in the absence of an express contract to the contrary,
from the date when the materials were commenced to be furnished on the respective
contracts or orders. Fields v. Daisy Gold Min. Co., 1902, 25 Utah 76, 69 P. 528.
Mechanics' Liens  170


31. Priority of liens


Architect's subcontractors recorded notice of lien did not establish date of priority
for architect's lien under Utah's mechanics' lien law, inasmuch as commencement
of work rather than record notice determined priority. U.C.A.1953, 38-1-3, 38-1-5.
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E.W. Allen & Associates, Inc. v. Federal Deposit Ins. Corp., 1991, 776 F.Supp.
1504. Mechanics' Liens  198


32. Priorities of mortgages, in general


The lien of the contractor is also superior to that of the prior mortgage as regards
land given for the right of way for the ditch, the gift to take effect upon the
completion of the ditch. Bear Lake & River Waterworks & Irrigation Co. v.
Garland, 1896, 17 S.Ct. 7, 164 U.S. 1, 41 L.Ed. 327. Mortgages  151(3)


The doctrine of relation does not make the title obtained by the completion of the
ditch relate back to the time when possession of the land was first taken, so as to
render the property subject to the lien of the mortgage before the work was done
by the contractor. Bear Lake & River Waterworks & Irrigation Co. v. Garland,
1896, 17 S.Ct. 7, 164 U.S. 1, 41 L.Ed. 327. Mortgages  151(3)


Since the title of one taking possession of public land as a right of way for a ditch
for procuring water does not, under Rev.St. §§ 2339, 2340, 43 U.S.C.A. § 661, vest
until the ditch is completed, the lien of a contractor constructing the ditch for him
attaches as the ditch is completed, and hence is prior to a mortgage previously given
by the person so taking possession of the land. Bear Lake & River Waterworks &
Irrigation Co. v. Garland, 1896, 17 S.Ct. 7, 164 U.S. 1, 41 L.Ed. 327. Mortgages


 151(3)


Under Utah law, commencement of work standard for assigning priority date to
mechanics liens earlier than that of trust deed, did not occur when corral and
temporary tack room constructed of native unfinished materials was placed on
property that owner hoped to develop into luxury resort; such construction was
insufficient to put reasonable lender on notice that construction on resort complex
had begun and that mechanics' liens could have attached. U.C.A.1953, 38-1-3,
38-1-5. E.W. Allen & Associates, Inc. v. Federal Deposit Ins. Corp., 1991, 776
F.Supp. 1504. Mortgages  151(3)


Liens of contractors could not be “tacked” onto earlier date so as to have priority
over mortgage which attached in interim. U.C.A.1953, 38-1-5. Calder Bros. Co. v.
Anderson, 1982, 652 P.2d 922. Mortgages  151(3)


In action involving priority between mechanic's lien and real estate mortgages,
evidence held to sustain finding that material furnished over period of time was not
furnished under continuous account under one contract and hence that notice of
intention to claim a lien was filed too late as to material furnished during part of
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the period. Gwilliam Lumber & Coal Co. v. El Monte Springs Corporation, 1935,
87 Utah 134, 48 P.2d 463. Mortgages  186(5)


Rev. St. 1898, § 2000, makes a trust deed notice to lienholders from the time it is
filed for record. Section 1372 provides for a materialman's lien, which, by section
1381, is made to apply to those furnishing materials for the working, etc., of mines.
Section 1384 provides that the materialman's lien shall be prior to any mortgage of
which the lienholder had no notice, and which was unrecorded when he commenced
to furnish the material; and section 1385 provides that such lien shall relate back
to and take effect as of the time when the lienor commenced to furnish materials,
and shall have priority over any incumbrance subsequently intervening except a
certain lien of the same class, of which the materialman had no actual notice at
the time. Held, that the lien for materials commenced to be furnished to a mining
company prior to the execution and recording of a mortgage on the company's
property, and continuing to be furnished, under a contract creating a continuous
running account, until some time after the recording of the mortgage, took effect
from the date when the first and continued until the last materials were furnished,
with priority over the intervening trust deed. Fields v. Daisy Gold Min. Co., 1902,
25 Utah 76, 69 P. 528. Mortgages  151(3)


One who contracts with an irrigation company to construct its ditch has a lien on
the ditch which has priority over a trust deed executed by the irrigation company
before the contractor commenced work, under Laws 1890, p. 24. Garland v. Bear
Lake & River Waterworks & Irrigation Co., 1893, 9 Utah 350, 34 P. 368, affirmed
17 S.Ct. 7, 164 U.S. 1, 41 L.Ed. 327. Mortgages  151(3)


33. Exception of pre-existing liabilities and liens


Under Const. art. 22, § 1, as to homesteads, a single man cannot contract for
improvement of lot, and, after house is complete, entitling contractor to mechanic's
lien, marry and claim property exempt from lien. Evans v. Jensen, 1917, 51 Utah
1, 168 P. 762. Homestead  95


34. Weight and sufficiency of evidence


Evidence did not compel finding that whey dryer, which was attached to owner's
building by means of ducts, wiring and welding and partially bolted into cement
floor, was annexed to owner's property for mechanics' lien purposes. U.C.A.1953,
14-2-1, 14-2-2, 38-1-3, 38-1-4. Paul Mueller Co. v. Cache Valley Dairy Ass'n, 1982,
657 P.2d 1279. Mechanics' Liens  281(1)
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Refusal to recognize lien in subcontractor against manlift and walkways installed
in owner's building was not error, notwithstanding that such items were not
found to be personal property, where subcontractor presented no evidence as to
percentage of total labor expended towards construction of manlift and walkways
other than rough guess by company's managing partner, nor did subcontractor
attempt to establish percentage of current balance due which represented such
labor, and evidence showed that subcontractor received partial payment for its
installation labor prior to general contractor's bankruptcy and that manlift was
first item installed by subcontractor. U.C.A.1953, 14-2-1, 14-2-2, 38-1-3, 38-1-4.
Paul Mueller Co. v. Cache Valley Dairy Ass'n, 1982, 657 P.2d 1279. Mechanics'
Liens  29


In action on mechanic's lien filed against property of corporation and others,
evidence supported conclusion that plaintiff performed work at the instance
of corporation under an express or implied contract; thus, the lien was valid.
U.C.A.1953, 38-1-2, 38-1-3. Dugger v. Cox, 1977, 564 P.2d 300. Mechanics' Liens


 281(3)


In action on mechanic's lien filed against property of corporation and others,
record established that lienor's claimed expenses were all connected with
improvements on liened property and, thus, were proper subjects of a lien.
U.C.A.1953, 38-1-3. Dugger v. Cox, 1977, 564 P.2d 300. Mechanics' Liens  281(4)


Evidence in action to enforce lien for services rendered in landscaping newly
constructed house would support finding that plaintiffs' work had been authorized
by defendants, who were building house for their daughter, in that defendants
had authorized their daughter to engage plaintiff. U.C.A.1953, 38-1-3. Frehner v.
Morton, 1967, 18 Utah 2d 422, 424 P.2d 446. Mechanics' Liens  281(3)


35. Jury questions


Determination as to whether statutory elements of mechanics' lien have been
satisfied is mixed question of law and fact. U.C.A.1953, 38-1-3. Groberg v. Housing
Opportunities, Inc., 2003, 68 P.3d 1015, 468 Utah Adv. Rep. 7, 2003 UT App 67.
Mechanics' Liens  288(1)


How much land is necessary in case of a lien controlled by Comp. Laws 1907, §
1379, providing liens granted by the chapter shall extend to and cover so much of
the land, whereon the building or improvements shall be made, as may be necessary
for convenient use and occupation thereof, is a question of fact. Park City Meat
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Co. v. Comstock Silver Mining Co., 1909, 36 Utah 145, 103 P. 254. Mechanics'
Liens  288(1)


36. Summary judgment


In suit by mechanics' lien claimants, issues of fact precluding summary judgment
in favor of sublessor existed as to whether sublessee was agent of sublessor
within contemplation of mechanics' lien statute. U.C.A.1953, 38-1-3. Interiors
Contracting Inc. v. Navalco, 1982, 648 P.2d 1382. Judgment  181(15.1)


37. Entry of satisfaction of record


Under statute allowing lienee to recover penalty for lienor's failure to release claim
of lien within ten days after request and tender of amount due, lienee is obliged to
meet conditions of statute with particularity, and his tender to lienor must be free
of conditions which lienee has no right to insist upon. U.C.A.1953, 38-1-3, 38-1-24.
Zemp v. van Frank & Associates, Inc., 1976, 546 P.2d 909. Mechanics' Liens  242


Where there was genuine dispute as to amount of obligation due architect, as well
as dispute as to whether fitness of plans and specifications supplied by architects
were adequate for purpose intended, and lienee's tender of payment of architect's
lien was conditioned upon expected further performance by architect, lienee was
not entitled to statutory penalty provided for lienor's failure to release lien within
ten days of tender of amount due. U.C.A.1953, 38-1-3, 38-1-24. Zemp v. van Frank
& Associates, Inc., 1976, 546 P.2d 909. Mechanics' Liens  242


Penalty for failure to release a materialman's lien could not be exacted where neither
the party who purchased materials in question nor plaintiffs paid or tendered the
costs incurred and the fees for cancellation of the lien, as the statute requires, and
amount of the debt only was paid. U.C.A.1953, 38-1-3 et seq., 38-1-24. Einerson v.
Central Lumber & Hardware Co., 1963, 14 Utah 2d 278, 382 P.2d 655. Mechanics'
Liens  242


38. Review


On appeal from trial court's grant of summary judgment in favor of contractor
in action to enforce mechanics' lien against landlord, Court of Appeals would
address argument that landlord ratified contract between tenant and contractor
for repairs to leased commercial premises, although argument was not presented
at trial court, where grounds supporting Court's conclusion were apparent on the
record, and Court did not hinge affirmance on ratification grounds alone, but
rather treated ratification of contract as one factor supporting conclusion that
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implied agency relationship existed between landlord and tenant in contracting for
repairs. Advanced Restoration, L.L.C. v. Priskos, 2005, 126 P.3d 786, 539 Utah
Adv. Rep. 66, 2005 UT App 505. Mechanics' Liens  309


Failure of renovators of house to marshal evidence in support of trial court's
finding that house owner did not request renovation of house required Court of
Appeals to defer to trial court's findings that owner did not request renovation
and that renovators were not entitled to file mechanics' lien. U.C.A.1953, 38-1-3.
Groberg v. Housing Opportunities, Inc., 2003, 68 P.3d 1015, 468 Utah Adv. Rep.
7, 2003 UT App 67. Mechanics' Liens  309


Current through 2009 General Session and 2009 First Special Session


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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U.C.A. 1953 § 38-1-7
West's Utah Code Annotated Currentness
Title 38. Liens
Chapter 1. Mechanics' Liens (Refs & Annos)
§ 38-1-7. Notice of claim—Contents—Recording—Service on owner
of property


(1)(a)(i) Except as modified in Section 38-1-27, a person claiming benefits under
this chapter shall file for record with the county recorder of the county in which
the property, or some part of the property, is situated, a written notice to hold and
claim a lien no later than:


(A) 180 days after the day on which occurs final completion of the original
contract if no notice of completion is filed under Section 38-1-33; or
(B) 90 days after the day on which a notice of completion is filed under Section
38-1-33 but not later than the time frame established in Subsection (1)(a)(i)(A).


(ii) For purposes of this Subsection (1), final completion of the original contract,
and for purposes of Section 38-1-33, final completion of the project, means:
(A) if as a result of work performed under the original contract a permanent
certificate of occupancy is required for the work, the date of issuance of a
permanent certificate of occupancy by the local government entity having
jurisdiction over the construction project;
(B) if no certificate of occupancy is required by the local government entity
having jurisdiction over the construction project, but as a result of the work
performed under the original contract an inspection is required as per state-
adopted building codes for the work, the date of the final inspection for the work
by the local government entity having jurisdiction over the construction project;
(C) if with regard to work performed under the original contract no certificate
of occupancy and no final inspection are required as per state-adopted building
codes by the local government entity having jurisdiction over the construction
project, the date on which there remains no substantial work to be completed to
finish the work on the original contract ; or
(D) if as a result of termination of the original contract prior to the completion of
the work defined by the original contract, the compliance agency does not issue
a certificate of occupancy or final inspection, the last date on which substantial
work was performed under the original contract.
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(b) Notwithstanding Section 38-1-2, where a subcontractor performs substantial
work after the applicable dates established by Subsections (1)(a)(ii)(A) and (B),
that subcontractor's subcontract shall be considered an original contract for the
sole purpose of determining:
(i) the subcontractor's time frame to file a notice of intent to hold and claim a lien
under this Subsection (1); and
(ii) the original contractor's time frame to file a notice of intent to hold and claim
a lien under this Subsection (1) for that subcontractor's work.


(c) For purposes of this chapter, the term “substantial work” does not include:
(i) repair work; or
(ii) warranty work.


(d) Notwithstanding Subsection (1)(a)(ii)(C), final completion of the original
contract does not occur if work remains to be completed for which the owner is
holding payment to ensure completion of that work.


(2)(a) The notice required by Subsection (1) shall contain a statement setting forth:


(i) the name of the reputed owner if known or, if not known, the name of the
record owner;
(ii) the name of the person:
(A) by whom the lien claimant was employed; or
(B) to whom the lien claimant furnished the equipment or material;


(iii) the time when:
(A) the first and last labor or service was performed; or
(B) the first and last equipment or material was furnished;


(iv) a description of the property, sufficient for identification;
(v) the name, current address, and current phone number of the lien claimant;
(vi) the amount of the lien claim;
(vii) the signature of the lien claimant or the lien claimant's authorized agent;
(viii) an acknowledgment or certificate as required under Title 57, Chapter 3,
Recording of Documents; and
(ix) if the lien is on an owner-occupied residence, as defined in Section 38-11-102,
a statement describing what steps an owner, as defined in Section 38-11-102, may
take to require a lien claimant to remove the lien in accordance with Section
38-11-107.


(b) Substantial compliance with the requirements of this chapter is sufficient to
hold and claim a lien.


(3)(a) Within 30 days after filing the notice of lien, the lien claimant shall deliver or
mail by certified mail a copy of the notice of lien to:
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(i) the reputed owner of the real property; or
(ii) the record owner of the real property.


(b) If the record owner's current address is not readily available to the lien
claimant, the copy of the claim may be mailed to the last-known address of the
record owner, using the names and addresses appearing on the last completed real
property assessment rolls of the county where the affected property is located.
(c) Failure to deliver or mail the notice of lien to the reputed owner or record owner
precludes the lien claimant from an award of costs and attorneys' fees against the
reputed owner or record owner in an action to enforce the lien.


(4) The Division of Occupational and Professional Licensing shall make rules
governing the form of the statement required under Subsection (2)(a)(ix).


CREDIT(S)


Laws 1931, c. 6, § 1; Laws 1949, c. 63, § 1; Laws 1979, c. 143, § 1; Laws 1981, c. 169,
§ 1; Laws 1985, c. 197, § 1; Laws 1987, c. 170, § 3; Laws 1995, c. 172, § 1, eff. May
1, 1995; Laws 1998, c. 49, § 1, eff. July 1, 1998; Laws 1999, c. 223, § 1, eff. May 3,
1999; Laws 2004, c. 85, § 1, eff. May 3, 2004; Laws 2004, c. 250, § 3, eff. May 1,
2005; Laws 2005, c. 64, § 3, eff. May 2, 2005; Laws 2006, c. 205, § 1, eff. May 1,
2006; Laws 2006, c. 297, § 2, eff. May 1, 2006; Laws 2007, c. 332, § 1, eff. April 30,
2007; Laws 2009, c. 50, § 1, eff. May 12, 2009.


HISTORICAL AND STATUTORY NOTES


Laws 2005, c. 64, in subsec. (1)(c)(i) added “or”, in subsec. (1)(c)(ii) deleted “; or”
following “work”, deleted subsec. (1)(c)(iii) which previously read:


(c)(iii) “work for which the project owner is not holding payment to ensure
completion of that work:”, and added subsec. (1)(d).


Laws 2004, c. 85 and Laws 2004, c. 250, collectively rewrote this section, which
formerly provided:


“(1)(a) A person claiming benefits under this chapter shall file for record with the
county recorder of the county in which the property, or some part of the property,
is situated, a written notice to hold and claim a lien within 90 days from the date
of final completion of the original contract under which the claimant claims a lien
under this chapter. For purposes of this Subsection (1), final completion of the
original contract means:
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“(i) if as a result of work performed under the original contract a permanent
certificate of occupancy is required for such work, the date of issuance of
a permanent certificate of occupancy by the local government entity having
jurisdiction over the construction project;


“(ii) if no certificate of occupancy is required by the local government entity having
jurisdiction over the construction project, but as a result of the work performed
under the original contract an inspection is required for such work, the date of the
final inspection for such work by the local government entity having jurisdiction
over the construction project; or


“(iii) if with regard to work performed under the original contract no certificate
of occupancy and no final inspection are required by the local government entity
having jurisdiction over the construction project, the date on which there remains
no substantial work to be completed to finish such work on the original contract.


“(b) Notwithstanding Section 38-1-2, where a subcontractor performs substantial
work after the applicable dates established by Subsections (1)(a)(i) and (ii), that
subcontractor's subcontract shall be considered an original contract for the sole
purpose of determining:


“(i) the subcontractor's time frame to file a notice of intent to hold and claim a lien
under Subsection (1); and


“(ii) the original contractor's time frame to file a notice of intent to hold and claim
a lien under Subsection (1) for that subcontractor's work.


“(c) For purposes of this section, the term ‘substantial work‘ does not include:


“(i) repair work;


“(ii) warranty work; or


“(iii) work for which the project owner is not holding payment to ensure completion
of that work.


“(2)(a) The notice required by Subsection (1) shall contain a statement setting forth:


“(i) the name of the reputed owner if known or, if not known, the name of the
record owner;
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“(ii) the name of the person:


“(A) by whom the lien claimant was employed; or


“(B) to whom the lien claimant furnished the equipment or material;


“(iii) the time when:


“(A) the first and last labor or service was performed; or


“(B) the first and last equipment or material was furnished;


“(iv) a description of the property, sufficient for identification;


“(v) the name, current address, and current phone number of the lien claimant;


“(vi) the amount of the lien claim;


“(vii) the signature of the lien claimant or the lien claimant's authorized agent;


“(viii) an acknowledgment or certificate as required under Title 57, Chapter 3,
Recording of Documents; and


“(ix) if the lien is on an owner-occupied residence, as defined in Section 38-11-102,
a statement describing what steps an owner, as defined in Section 38-11-102, may
take to require a lien claimant to remove the lien in accordance with Section
38-11-107.


“(b) Substantial compliance with the requirements of this Subsection (2) is
sufficient to hold and claim a lien.


“(3) (a) Within 30 days after filing the notice of lien, the lien claimant shall deliver
or mail by certified mail a copy of the notice of lien to:


“(i) the reputed owner of the real property; or


“(ii) the record owner of the real property.


“(b) If the record owner's current address is not readily available to the lien
claimant, the copy of the claim may be mailed to the last-known address of the
record owner, using the names and addresses appearing on the last completed real
property assessment rolls of the county where the affected property is located.
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“(c) Failure to deliver or mail the notice of lien to the reputed owner or record
owner precludes the lien claimant from an award of costs and attorneys' fees against
the reputed owner or record owner in an action to enforce the lien.


“(4) The Division of Occupational and Professional Licensing shall make rules
governing the form of the statement required under Subsection (2)(a)(ix).”


Composite section by the Office of Legislative Research and General Counsel of
Laws 2004, c. 85, § 1 and Laws 2004, c. 250, § 3.


Section 15 of Laws 2004, c. 250 provides:


“Severability clause.


“If any provision of this chapter is held invalid or unconstitutional by a court
of competent jurisdiction, the invalidity shall not affect the other provisions of
this chapter which can be given effect without the invalid or unconstitutional
provision.”


Laws 2006, c. 205, and Laws 2006, c. 297, collectively rewrote this section, which
formerly read:


“(1)(a) Except as modified in Section 38-1-27, a person claiming benefits under this
chapter shall file for record with the county recorder of the county in which the
property, or some part of the property, is situated, a written notice to hold and
claim a lien within 90 days from the date of final completion of the original contract
under which the claimant claims a lien under this chapter.


“For purposes of this Subsection (1), final completion of the original contract
means:


“(i) if as a result of work performed under the original contract a permanent
certificate of occupancy is required for such work, the date of issuance of
a permanent certificate of occupancy by the local government entity having
jurisdiction over the construction project;


“(ii) if no certificate of occupancy is required by the local government entity having
jurisdiction over the construction project, but as a result of the work performed
under the original contract an inspection is required for such work, the date of the
final inspection for such work by the local government entity having jurisdiction
over the construction project; or
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“(iii) if with regard to work performed under the original contract no certificate
of occupancy and no final inspection are required by the local government entity
having jurisdiction over the construction project, the date on which there remains
no substantial work to be completed to finish such work on the original contract.


“(b) Notwithstanding Section 38-1-2, where a subcontractor performs substantial
work after the applicable dates established by Subsections (1)(a)(i) and (ii), that
subcontractor's subcontract shall be considered an original contract for the sole
purpose of determining:


“(i) the subcontractor's time frame to file a notice of intent to hold and claim a lien
under Subsection (1); and


“(ii) the original contractor's time frame to file a notice of intent to hold and claim
a lien under Subsection (1) for that subcontractor's work.


“(c) For purposes of this section, the term ‘substantial work’ does not include:


“(i) repair work; or


“(ii) warranty work.


“(d) Notwithstanding Subsection (1)(a)(iii), final completion of the original
contract does not occur if work remains to be completed for which the owner is
holding payment to ensure completion of that work.


“(2)(a) The notice required by Subsection (1) shall contain a statement setting forth:


“(i) the name of the reputed owner if known or, if not known, the name of the
record owner;


“(ii) the name of the person:


“(A) by whom the lien claimant was employed; or


“(B) to whom the lien claimant furnished the equipment or material;


“(iii) the time when:


“(A) the first and last labor or service was performed; or


“(B) the first and last equipment or material was furnished;
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“(iv) a description of the property, sufficient for identification;


“(v) the name, current address, and current phone number of the lien claimant;


“(vi) the amount of the lien claim;


“(vii) the signature of the lien claimant or the lien claimant's authorized agent;


“(viii) an acknowledgment or certificate as required under Title 57, Chapter 3,
Recording of Documents; and


“(ix) if the lien is on an owner-occupied residence, as defined in Section 38-11-102,
a statement describing what steps an owner, as defined in Section 38-11-102, may
take to require a lien claimant to remove the lien in accordance with Section
38-11-107.


“(b) Substantial compliance with the requirements of this Subsection (2) is
sufficient to hold and claim a lien.


“(3)(a) Within 30 days after filing the notice of lien, the lien claimant shall deliver
or mail by certified mail a copy of the notice of lien to:


“(i) the reputed owner of the real property; or


“(ii) the record owner of the real property.


“(b) If the record owner's current address is not readily available to the lien
claimant, the copy of the claim may be mailed to the last-known address of the
record owner, using the names and addresses appearing on the last completed real
property assessment rolls of the county where the affected property is located.


“(c) Failure to deliver or mail the notice of lien to the reputed owner or record
owner precludes the lien claimant from an award of costs and attorneys' fees against
the reputed owner or record owner in an action to enforce the lien.


“(4) The Division of Occupational and Professional Licensing shall make rules
governing the form of the statement required under Subsection (2)(a)(ix).”


Composite section by the Office of Legislative Research and General Counsel of
Laws 2006, c. 205, § 1 and Laws 2006, c. 297, § 2.


Laws 2007, c. 332, rewrote subsec. (1)(a)(i), which formerly provided:
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“(1)(a)(i) Except as modified in Section 38-1-27, a person claiming benefits under
this chapter shall file for record with the county recorder of the county in which
the property, or some part of the property, is situated, a written notice to hold and
claim a lien within 90 days after the date of final completion of the original contract
under which the claimant claims a lien under this chapter.”;


in subsec. (1)(a)(ii) inserted “, and for purposes of Section 38-1-33, final completion
of the project,”; in subsec. (1)(b) inserted “this”; and in subsec. (1)(c) substituted
“chapter” for “section”.


Laws 2009, c. 50, § 1, in subsec. (1)(a)(i)(B), added “but not later than the time
frame established in Subsection (1)(a)(i)(A)”; in subsec. (1)(a)(ii)(B), deleted “or”
from the end of the subsection; in subsec. (1)(a)(ii)(C), substituted “; or” for “:”;
and added subsec. (1)(a)(ii)(D).


CROSS REFERENCES


Notice requirements for lien filings, exceptions, see § 38-12-102.
Oil, gas, and mining liens, notice and recording, see § 38-10-105.
Residence liens, notice by mail, addresses, see § 38-11-107.
Rulemaking, Administrative Rulemaking Act, see § 63G-3-101 et seq.


LAW REVIEW AND JOURNAL COMMENTARIES


Does the wrongful lien statute apply to mechanics' and other types of liens?
Macdonald, 21 Utah B.J. 10 (November/december 2008).


A notary primer for Utah attorneys. Ellsworth, 21 Utah B.J. 200 (November/
December 2008).


LIBRARY REFERENCES


Mechanics' Liens 128 to 159.
Westlaw Key Number Searches: 257k128 to 257k159.
C.J.S. Mechanics' Liens §§ 133, 135 to 193.


NOTES OF DECISIONS


Amendment of claim or statement, proceedings to perfect mechanics' lien 11
Amount and extent of mechanics' lien 14
Appeal and error 20
Attorney fees 18.5
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Cancellation of claim or lien 12
Description of property, proceedings to perfect mechanics' lien 7
Effect of errors or defects in claim or statement, proceedings to perfect mechanics'
lien 10
Enforcement of mechanics' liens 15-17


Enforcement of mechanics' liens - Fees and costs 17
Enforcement of mechanics' liens - Time to sue 15
Enforcement of mechanics' liens - Weight and sufficiency of evidence 16


Fees and costs, enforcement of mechanics' liens 17
Form and contents of claim or statement, proceedings to perfect mechanics' lien 6
Itemized statement or account, proceedings to perfect mechanics' lien 8
Nature of lien in general 2
Necessity for filing claim or statement, proceedings to perfect mechanics' lien 4
Notice, proceedings to perfect mechanics' lien 3
Priority of mortgage 18
Proceedings to perfect mechanics' lien 3-11


Proceedings to perfect mechanics' lien - Amendment of claim or statement 11
Proceedings to perfect mechanics' lien - Description of property 7
Proceedings to perfect mechanics' lien - Effect of errors or defects in claim or
statement 10
Proceedings to perfect mechanics' lien - Form and contents of claim or statement
6
Proceedings to perfect mechanics' lien - Itemized statement or account 8
Proceedings to perfect mechanics' lien - Necessity for filing claim or statement 4
Proceedings to perfect mechanics' lien - Notice 3
Proceedings to perfect mechanics' lien - Time for filing claim or statement 5
Proceedings to perfect mechanics' lien - Verification of claim or statement 9


Purpose 1
Review 19
Time for filing claim or statement, proceedings to perfect mechanics' lien 5
Time to sue, enforcement of mechanics' liens 15
Validation 13
Verification of claim or statement, proceedings to perfect mechanics' lien 9
Weight and sufficiency of evidence, enforcement of mechanics' liens 16


1. Purpose


Mechanic's Lien Law was made for benefit of those who perform labor and supply
materials. U.C.A.1953, 38-1-7, 38-1-11. Totorica v. Thomas, 1965, 16 Utah 2d 175,
397 P.2d 984. Mechanics' Liens  3
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2. Nature of lien in general


Mechanics' liens are purely statutory, not contractual, and none can be acquired
unless claimant has complied with statutory provisions. U.C.A.1953, 38-1-7. Utah
Sav. and Loan Ass'n v. Mecham, 1961, 12 Utah 2d 335, 366 P.2d 598, 15 A.L.R.3d
63. Mechanics' Liens  1


3. Proceedings to perfect mechanics' lien—Notice


Failure to comply with statutory requirements for notice of mechanic's lien will
be viewed as technical, and lien will be upheld in absence of any prejudice, unless
failures have compromised a purpose of mechanic's lien statute. U.C.A.1953,
38-1-7, 38-1-8. Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 1990,
798 P.2d 738. Mechanics' Liens  126


4. —— Necessity for filing claim or statement, proceedings to perfect mechanics'
lien


A subcontractor is entitled to a mechanic's lien upon complying either with Comp.
Laws 1907, § 1388, by filing a claim for work, etc., to be thereafter furnished, or
with section 1386 by filing a notice within 40 days after the work, etc., is performed.
Langton Lime & Cement Co. v. Peery, 1916, 48 Utah 112, 159 P. 49. Mechanics'
Liens  99; Mechanics' Liens  132(14)


Under Rev. St. 1898, § 1386, providing that an original contractor has 60 days after
the completion of his contract in which to file for record a claim and notice of his
claim for a lien, a right to a lien, though existing on the completion of the contract
and for 60 days thereafter, is not in fact created until the contractor files for record
the statement and notice required by law. Elwell v. Morrow, 1904, 28 Utah 278,
78 P. 605. Mechanics' Liens  128


Sess. Laws 1890, p. 25, c. 30, § 12, which provides that, before or after beginning
work or furnishing material, any subcontractor “may” file a notice of intention
to hold and claim a lien, and that the lien shall attach from the time he files such
notice, is permissive merely; and the failure of a subcontractor to avail himself of
the provision of this section does not interfere with his lien, which attaches when he
commences to do the work and furnish the material. Morrison v. Carey-Lombard
Co., 1893, 9 Utah 70, 33 P. 238. Mechanics' Liens  128


5. —— Time for filing claim or statement, proceedings to perfect mechanics' lien
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Under Utah law, mechanic's lien for which notice was filed 102 days after last
material was furnished was invalid regardless of whether claimant was general
contractor or subcontractor. U.C.A.1953, 38-1-7. In re Williamson, 1984, 43 B.R.
813. Mechanics' Liens  132(1)


Subcontractor that made infrastructure improvements to residential development
was legally barred from asserting quantum meruit claim against contractor that
was developing subdivision; subcontractor failed to record notice of mechanics'
lien within 90 days of providing labor for project as required to exhaust its legal
remedies, which was prerequisite to before filing quantum meruit claim. John
Holmes Const., Inc. v. R.A. McKell Excavating, Inc., 2004, 101 P.3d 833, 512 Utah
Adv. Rep. 8, 2004 UT App 392, certiorari granted 109 P.3d 804, reversed 131 P.3d
199, 539 Utah Adv. Rep. 51, 2005 UT 83, rehearing denied, on remand 2006 UT
App 79, 2006 WL 496244. Implied And Constructive Contracts  30


Subcontractor's infrastructure improvements to residential development were for a
“residence” under mechanics' lien statute, which gave subcontractor 90 days after
labor was performed to file mechanics' lien against real estate in the subdivision,
even though subcontractor contended the work was not performed for a residence
and it had 90 days after completion of project to file lien; construction of streets,
utilities, sewer system were improvements to real property to be used or occupied
as residence. John Holmes Const., Inc. v. R.A. McKell Excavating, Inc., 2004, 101
P.3d 833, 512 Utah Adv. Rep. 8, 2004 UT App 392, certiorari granted 109 P.3d
804, reversed 131 P.3d 199, 539 Utah Adv. Rep. 51, 2005 UT 83, rehearing denied,
on remand 2006 UT App 79, 2006 WL 496244. Mechanics' Liens  132(14)


For purposes of determining timeliness of filing mechanics' lien, “completion”
occurs when the contract has been substantially completed, leaving only minor or
trivial work to be accomplished, and the work has been accepted by the owner.
Ellsworth Paulsen Const. Co. v. 51-SPR, L.L.C., 2006, 144 P.3d 261, 559 Utah
Adv. Rep. 14, 2006 UT App 353, certiorari granted 150 P.3d 544, affirmed 183 P.3d
248, 601 Utah Adv. Rep. 23, 2008 UT 28. Mechanics' Liens  132(7)


Trial court's finding that, from and after certain date, contractor considered work
completed and believed that he was entitled to payment, was germane to estoppel
issue in determining when contractor's work was accepted as complete, and, thus,
when contractor had to file notice of mechanics' lien, since finding showed that
contractor did not rely on any representation that its work was not accepted as
complete. U.C.A.1953, 38-1-7. Interiors Contracting, Inc. v. Smith, Halander &
Smith Associates, 1994, 881 P.2d 929. Mechanics' Liens  132(7)
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Trial court's findings regarding dates on which contracting party inspected work,
and as to lack of other inspections by contracting party at any time prior to
receipt by owner of full payment from contracting party for completed work,
showed that contracting party did not indicate that contractor's work was not
accepted as complete by insisting that further inspections be made, and, thus,
findings were germane to estoppel issue in determining when contractor's work was
accepted as complete, and, thus, when contractor had to file notice of mechanics'
lien. U.C.A.1953, 38-1-7. Interiors Contracting, Inc. v. Smith, Halander & Smith
Associates, 1994, 881 P.2d 929. Mechanics' Liens  132(7)


Findings that showed that payment of contractor was not conditioned on
completion of four remaining “punch-list” items were germane to estoppel issue
in determining when contractor's work was accepted as complete, and, thus, when
contractor had to file notice of mechanics' lien. U.C.A.1953, 38-1-7. Interiors
Contracting, Inc. v. Smith, Halander & Smith Associates, 1994, 881 P.2d 929.
Mechanics' Liens  132(7)


Contract is “completed,” and 100-day period for filing of notice of mechanic's
lien begins to run, when work has been “substantially completed,” leaving only
minor or trivial work to be accomplished, and has been accepted by the owner.
U.C.A.1953, 38-1-7. Interiors Contracting, Inc. v. Smith, Halander & Smith
Associates, 1992, 827 P.2d 963. Mechanics' Liens  132(7)


Day spent by general contractor inspecting frozen water pipe damage and
contacting subcontractors to make repair work did not “substantially relate” to
performance of the contract but rather was “trivial”, and could not be used
to extend date of completion for purposes of filing notice of mechanic's lien.
U.C.A.1953, 38-1-7. Daniels v. Deseret Federal Sav. & Loan Ass'n, 1989, 771 P.2d
1100, certiorari denied 781 P.2d 878, certiorari denied 783 P.2d 53. Mechanics'
Liens  132(8)


When a building has been substantially completed and has been accepted by
owner, contractor may not thereafter at his own instance perform some minor
omitted part of the contract and thereby extend the period for filing mechanics' lien.
U.C.A.1953, 38-1-7. Carlisle v. Cox, 1973, 29 Utah 2d 136, 506 P.2d 60. Mechanics'
Liens  132(8)


Where belatedly delivered heat register represented .0011385% of value of
subcontract to supply and install two furnaces and related duct work, heat registers
and thermostats, where building in question had been accepted before the register
was delivered, and where landowners made no request for the register, and
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omission of the register was so trivial that landowners could not have successfully
defended an action for payment, subcontractor's action under bonding statute,
requiring commencement of action within one year from last date the last materials
were furnished or labor performed, was not timely filed, even though the register
was delivered less than one year before filing of the action. U.C.A.1953, 14-2-1 et
seq., 14-2-2, 38-1-1 et seq., 38-1-7. Carlisle v. Cox, 1973, 29 Utah 2d 136, 506 P.2d
60. Principal And Surety  149


The work done or material furnished must be something substantial in connection
with performance of contract and this is not satisfied by trivialities which may be
used as a pretext to extend materialman's lien. U.C.A.1953, 38-1-7. Palombi v. D
& C Builders, 1969, 22 Utah 2d 297, 452 P.2d 325. Mechanics' Liens  132(8)


Evidence supported finding that removal of building material from home was
not something so substantial in connection with performance of contract for
installation of aluminum siding as to extend 80 day period after last work was done
or material furnished in which to file notice of materialman's lien. U.C.A.1953,
38-1-7. Palombi v. D & C Builders, 1969, 22 Utah 2d 297, 452 P.2d 325. Mechanics'
Liens  132(8)


Mechanics' lien claimants cannot rely on trivial or minor adjustments, made
casually or long after completing main work, as last labor done or materials
furnished, so as to extend time for filing notices of intention to claim liens,
especially if made for such purpose. Wilcox v. Cloward, 1936, 88 Utah 503, 56 P.2d
1. Mechanics' Liens  132(8)


Doing of even small jobs by mechanic's lien claimant in good faith to complete
contract is sufficient to extend time for filing notice of lien, where not done too long
after completion of main work, especially if they are parts of chain of similar or
larger tasks performed in process of finishing up or tapering off. Wilcox v. Cloward,
1936, 88 Utah 503, 56 P.2d 1. Mechanics' Liens  132(8)


Carpenter's use of hundred shingles, paid for by himself, to repair leaky roof of new
house, on which he contracted to do carpenter work, and plumbing contractor's
connection of range boiler, after completing main parts of their contracts, held not
minor repairs and adjustments, made for purpose of extending time to file notices
of intention to claim liens, but work done in good faith to complete contracts
satisfactorily, so as to extend time for filing such notices. Wilcox v. Cloward, 1936,
88 Utah 503, 56 P.2d 1. Mechanics' Liens  132(8)


Time for filing mechanic's lien may be extended by claimant's use of materials and
labor to complete job satisfactorily after main work is done, if additional labor is
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not so trivial or minor that failure to do it would still leave contract substantially
performed. Wilcox v. Cloward, 1936, 88 Utah 503, 56 P.2d 1. Mechanics' Liens 
 132(8)


Furnishing of materials or performance of labor by mechanic's lien claimant at
building owner's request to remedy defects after completing main work eliminates
question of claimant's bad faith and extends time for filing lien, where last work
done was of substantial nature. Wilcox v. Cloward, 1936, 88 Utah 503, 56 P.2d 1.
Mechanics' Liens  132(8)


Where an owner exercised his contract right to change contractors, a mechanic's
lien notice is in time when filed over 40 days after the first contractor quit, but
within 40 days after delivering material to the second contractor, for the contract
is continuing. Langton Lime & Cement Co. v. Peery, 1916, 48 Utah 112, 159 P. 49.
Mechanics' Liens  132(10)


6. —— Form and contents of claim or statement, proceedings to perfect
mechanics' lien


Descriptive terms in lien notice serve to inform interested parties of existence and
scope of lien. U.C.A.1953, 38-1-7(2)(d). For-Shor Co. v. Early, 1992, 828 P.2d
1080. Mechanics' Liens  134


Notice of claim of mechanic's lien was invalid where the notice failed to designate
person to whom the materials were furnished and where notice lacked proper
verification due to absence of a name appearing to identify the person verifying the
claim and absence of signature of the person who purportedly swore under oath as
to veracity of the claim. U.C.A.1953, 38-1-7. Graff v. Boise Cascade Corp., 1983,
660 P.2d 721. Mechanics' Liens  135; Mechanics' Liens  154(2)


Claim for mechanics' liens was defective where materials, for which claim was
made, were not furnished upon buildings owned by same person or persons, in
absence of substantiation of contention that one party was real party in interest
and that other took title as agent. U.C.A.1953, 38-1-7, 38-1-8. Utah Sav. and Loan
Ass'n v. Mecham, 1961, 12 Utah 2d 335, 366 P.2d 598, 15 A.L.R.3d 63. Mechanics'
Liens  135


When statutory requirements as to contents of notice of lien are met, it is not
essential to validity of mechanics' lien that names of others whose interests might
be affected thereby be stated. U.C.A.1953, 38-1-3, 38-1-7. Buehner Block Co. v.
Glezos, 1957, 6 Utah 2d 226, 310 P.2d 517. Mechanics' Liens  134
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Where notice of materialman's lien showed that building materials were furnished
to defendants and used on and about house on their realty and realty was fully
and legally described by lot and subdivision, and notice recited that materials were
furnished to owners, notice of lien substantially complied with requirements of lien
statute. U.C.A.1943, 52-1-7. Chase v. Dawson, 1950, 117 Utah 295, 215 P.2d 390.
Mechanics' Liens  134


Under the provisions of chapter 30, Sess. Laws 1890, a notice of mechanic's lien
containing a notice of the intention to claim a lien, a description of the property
to be charged, an abstract of indebtedness, showing the whole amount of the debt
and credit, and the balance due or to become due, with a verification by one of the
claimants, is sufficient. Culmer v. Caine, 1900, 22 Utah 216, 61 P. 1008. Mechanics'
Liens  134


Rev. St. § 1386, providing that a contractor or a subcontractor shall state in the
claim for a lien “the terms, time given, and the conditions of his contract,” does not
require a subcontractor to set forth any of the terms or conditions of the contract
between the owner and the original contractor. Brubaker v. Bennett, 1899, 19 Utah
401, 57 P. 170. Mechanics' Liens  142


The mechanic's lien law does not require the notice of lien to state the time when
such money was due, or to become due. Doane v. Clinton, 1877, 2 Utah 417, 1877
WL 12214, Unreported. Mechanics' Liens  146


7. —— Description of property, proceedings to perfect mechanics' lien


Property description which contained identifying lot number, alternative reference
to street name as a circle or a drive, and a numerical address was in substantial
compliance with requirement of Utah lien notice statute. U.C.A.1953, 38-1-7. In
re Williamson, 1984, 43 B.R. 813. Mechanics' Liens  136(2)


Legal description of property in mechanic's lien was sufficient, even though it
contained erroneous subdivision lot number, absent any claim that any party to
action was prejudiced or misled by description. U.C.A.1953, 38-1-7(2)(d). For-
Shor Co. v. Early, 1992, 828 P.2d 1080. Mechanics' Liens  136(2)


In evaluating sufficiency of property description in lien, court examines whether
interested parties have been informed of existence of lien and whether lien has
misled or prejudiced those parties; when lien notices have sufficiently informed
interested party that lien exists on identifiable property and complaining party has
not been misled by notice, purpose of provisions has not been thwarted and courts
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are inclined to find substantial compliance. U.C.A.1953, 38-1-7(2)(d). For-Shor
Co. v. Early, 1992, 828 P.2d 1080. Mechanics' Liens  136(2)


In determining adequacy of property description in mechanic's lien notice, court's
main purpose is to determine whether notice adequately informed other claimants
of existence of lien and whether other claimants were prejudiced, as matter of law,
by the descriptive terms. U.C.A.1953, 38-1-7. Projects Unlimited, Inc. v. Copper
State Thrift & Loan Co., 1990, 798 P.2d 738. Mechanics' Liens  136(2)


For competing claimants to prevail on allegation that property description in
mechanic's lien notice was inadequate, claimants would have to show that they
were somehow misled or prejudiced, and it would not be enough for them to show
that other persons might have been prejudiced by lien notice. U.C.A.1953, 38-1-7.
Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 1990, 798 P.2d 738.
Mechanics' Liens  136(2)


Necessary appurtenances, including an easement in land other than that on which
the building stands, to which the lien for work on it is extended by Comp. Laws
1907, § 1379, need not be mentioned in the notice of intent to claim a lien, which
by section 1386 must describe the property sufficiently for identification; but it is
enough to describe the principal thing, the building, and the lot on which it stands.
Park City Meat Co. v. Comstock Silver Mining Co., 1909, 36 Utah 145, 103 P. 254.
Mechanics' Liens  136(2)


The fact that a mechanic's lien does not cover all the premises of the owner on
which the buildings were erected does not invalidate the lien as against the owner.
Culmer v. Clift, 1896, 14 Utah 286, 47 P. 85. Mechanics' Liens  136(2)


8. —— Itemized statement or account, proceedings to perfect mechanics' lien


Mechanic's lien notice was not invalid, at least against competing claimants, simply
because lienor failed to segregate contract amounts attributable to individual
condominium units, where one party was apparently the only owner of affected
property when lien attached, and competing claimants did not argue that notice
misled them as to claimed lien, nor did they demonstrate any prejudice from
aggregation of claims. U.C.A.1953, 38-1-7, 38-1-8. Projects Unlimited, Inc. v.
Copper State Thrift & Loan Co., 1990, 798 P.2d 738. Mechanics' Liens  149(4)


Mechanic's lien notice may aggregate claims arising under more than one contract.
Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 1990, 798 P.2d 738.
Mechanics' Liens  149(1)
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Mechanic's lien notice was not invalid under Condominium Ownership Act, which
provides that no lien shall arise or be effective against property subsequent to
recording of declaration, even though contractor filed mechanic's lien describing
entire property on which condominium complex was constructed subsequent to
filing of condominium declarations and failed to allocate specific amounts to
different units; only effect under statute of intermediate filing of declarations was
to make lien proportionately effective against each unit constructed under contract
and each unit's corresponding undivided interest in common area. U.C.A.1953,
57-8-19. Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 1990, 798
P.2d 738. Mechanics' Liens  149(4)


Mechanic's lien filed against more than one piece of property belonging to same
owner without designating amount due on each building or improvement may
be enforced against owner, but claim is subordinate to other lien claimants of
same class, if other claims are against only one building or improvement or, if
against more than one, amount claimed to be due on each building or improvement
has been designated. U.C.A.1953, 38-1-7, 38-1-8. Utah Sav. and Loan Ass'n v.
Mecham, 1961, 12 Utah 2d 335, 366 P.2d 598, 15 A.L.R.3d 63. Mechanics' Liens


 149(4); Mechanics' Liens  195


Where labor is performed or materials furnished upon several buildings, owned by
same person or persons, claimant seeking mechanics' lien may include in one claim
all amounts due, and claim will not be defective, if amounts due on each separate
building are not designated. U.C.A.1953, 38-1-7, 38-1-8. Utah Sav. and Loan Ass'n
v. Mecham, 1961, 12 Utah 2d 335, 366 P.2d 598, 15 A.L.R.3d 63. Mechanics' Liens


 149(4)


Mechanics' liens were valid where notices of liens filed by materialmen included
only properties owned by same persons, even though amount claimed to be due on
each property was not designated. U.C.A.1953, 38-1-7, 38-1-8. Utah Sav. and Loan
Ass'n v. Mecham, 1961, 12 Utah 2d 335, 366 P.2d 598, 15 A.L.R.3d 63. Mechanics'
Liens  149(4)


Mechanics' liens, attaching before liens of parties contracting to purchase units
of property subject to liens, held not fatally defective because of their failure
to state amount and value of materials furnished for, and labor done on, each
unit. Rev.St.1933, 52-1-8. U.S. Building & Loan Ass'n v. Midvale Home Finance
Corporation, 1935, 86 Utah 506, 44 P.2d 1090, rehearing denied 86 Utah 522, 46
P.2d 672. Mechanics' Liens  149(4)
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Rev. St. 1898, § 1386, prescribes the acts necessary to be done to acquire a lien, and
provides that the claimant shall make a statement of his demand after deducting
credits and off-sets. Section 1387 provides that liens against two or more buildings
may be included in one claim, provided the claim designates the amount claimed
to be due on each building. Held, that a statement for a lien for materials furnished
for the erection of two buildings on one parcel of land, which sets forth the whole
amount due, is sufficient to create a lien, though it does not set forth the amount
claimed to be due for materials furnished on each building, for the statement of
the amount claimed, as required by section 1386, is to acquire a lien, while the
statement required by section 1387 is for the purpose of enabling the court to
protect the interests of the lien claimants among themselves. Eccles Lumber Co. v.
Martin, 1906, 31 Utah 241, 87 P. 713. Mechanics' Liens  149(4)


An owner employed a contractor to build two houses on one parcel of land. The
construction of the buildings was treated as an entirety. Held, that a statement of a
lien setting forth the amount due, without stating the amount due on each building
separately, was sufficient; for the two buildings were not separate buildings, within
Rev. St. 1898, § 1387, providing that liens against two or more buildings may
be included in one claim, provided the claim designates the amount due on each
building. Eccles Lumber Co. v. Martin, 1906, 31 Utah 241, 87 P. 713. Mechanics'
Liens  149(4)


Though a notice of lien for labor performed, filed under Rev. St. 1898, § 1387,
should state the amount of lien claimed on each piece of property on which labor
was performed, so far as the claimant is able to state it, yet where it appears that the
labor was performed by the day on several properties, and it is difficult to segregate
the amount on each piece, a notice of lien, complete-in other respects, which states
the full amount due as due on each property, is properly admitted in evidence.
Garner v. Van Patten, 1899, 20 Utah 342, 58 P. 684. Mechanics' Liens  149(4)


9. —— Verification of claim or statement, proceedings to perfect mechanics' lien


In Utah, every valid notice of mechanic's lien must contain an oath verifying
truth of its contents, an oath acknowledging identity of person executing it, and
an official certification verifying those oaths. U.C.A.1953, 38-1-7, 57-2-1. In re
Williamson, 1984, 43 B.R. 813. Mechanics' Liens  154(2)


Lien notice was valid where person signing on behalf of claimant signed notice and
took and signed oath and acknowledgment, despite fact that erroneous entry was
made in second blank identifying claimant. U.C.A.1953, 38-1-7. In re Williamson,
1984, 43 B.R. 813. Mechanics' Liens  154(4)
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Under Utah law, oaths and acknowledgments on notices of mechanic's lien were
void, and therefore, the notices were invalid, absent signature of the person making
the oaths. U.C.A.1953, 38-1-7, 57-2-2. In re Williamson, 1984, 43 B.R. 813.
Mechanics' Liens  154(6)


Under Utah law, oath on notice of mechanic's lien lacked proper signatory and
was consequently invalid, rendering the lien notice a nullity, where line reserved
for signature of person making the acknowledgment was signed erroneously by
notary public. U.C.A.1953, 38-1-7, 57-2-2. In re Williamson, 1984, 43 B.R. 813.
Mechanics' Liens  154(6)


Even if identical signatures beneath oath and acknowledgment and beneath
notary's certification on notice of mechanic's lien were those of same person
signing as lien claimant and as notary, lien notice would remain a nullity under
Utah law in that notary could not notarize instrument in which he was named a
party. U.C.A.1953, 38-1-7, 46-1-10, 57-2-2. In re Williamson, 1984, 43 B.R. 813.
Mechanics' Liens  154(6)


Under Utah law, if signature of lien claimant appeared anywhere on
acknowledgment or if notary had appended on the certificate his commission
expiration date, regardless of its form, completeness, position or even accuracy,
then there would have been basis for finding substantial compliance with Utah law;
but complete absence of oath, acknowledgment, or jurat was fatal to validity of lien
notice. U.C.A.1953, 38-1-7, 46-1-8, 57-2-2. In re Williamson, 1984, 43 B.R. 813.
Mechanics' Liens  154(6)


Under Utah law, notice of mechanic's lien was invalid where notary certificate
failed to contain expiration date of notary's commission. U.C.A.1953, 46-1-8. In
re Williamson, 1984, 43 B.R. 813. Mechanics' Liens  154(6)


Legislature clearly had in mind general statutory acknowledgment requirement
for recorded documents dealing with real estate when it drafted statute
concerning filing of mechanics' lien notices, and specifically intended to eliminate
acknowledgment requirement from those mechanics' liens notices filed within
period specified in statute. U.C.A.1953, 38-1-7(2)(e), 57-3-1. Butterfield Lumber,
Inc. v. Peterson Mortg. Corp., 1991, 815 P.2d 1330. Mechanics' Liens  154(6)


Strict compliance with notary public statute is not required to satisfy notice
verification requirement of mechanic's lien statute. U.C.A.1953, 38-1-7, 46-1-8.
Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 1990, 798 P.2d 738.
Mechanics' Liens  154(6)
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Jurat on mechanic's lien notice, which contained notary's signature, the date, and
her official seal, substantially complied with verification requirement of mechanic's
lien statute and with notary statute, and thus fact that notary failed to include her
address and commission expiration date did not invalidate notice. U.C.A.1953,
38-1-7, 46-1-8. Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 1990,
798 P.2d 738. Mechanics' Liens  154(6)


Even if jurat on mechanic's lien notice must conform with notary statute,
substantial compliance would be sufficient. U.C.A.1953, 38-1-7, 46-1-8. Projects
Unlimited, Inc. v. Copper State Thrift & Loan Co., 1990, 798 P.2d 738. Mechanics'
Liens  154(6)


Lien claimant's signature of notice of lien in presence of notary was not sufficient
to constitute verification of lien as formerly required by statute, although notary
signed statement indicating that claimant personally appeared before notary and
acknowledged to notary that he had executed notice and read contents of it and
that the contents were true of his own knowledge; claimant did not sign anything
under oath, but merely made acknowledgements and statements to notary that
notary certified. U.C.A.1953, 38-1-7. Worthington & Kimball Const. Co. v. C &
A Development Co., 1989, 777 P.2d 475. Mechanics' Liens  154(6)


For valid verification of notice of mechanic's lien, there must be correct written oath
or affirmation; it must be signed by affiant in presence of notary or other person
authorized to take oaths; and latter must affix proper jurat; overruling Colman v.
Schwendiman, 680 P.2d 29; Spangler v. District Court of Salt Lake County, 104
Utah 584, 140 P.2d 755. U.C.A.1953, 38-1-7, 38-1-11. Mickelsen v. Craigco, Inc.,
1989, 767 P.2d 561. Mechanics' Liens  154(2); Mechanics' Liens  154(6)


Notice of mechanic's lien was properly verified, where verification form on notice
was worded so that contractor swore to truthfulness of contents when he signed
it, where verification was signed in presence of notary, and where notary affixed
proper jurat. U.C.A.1953, 38-1-7, 38-1-11. Mickelsen v. Craigco, Inc., 1989, 767
P.2d 561. Mechanics' Liens  154(2)


Notice of mechanic's lien claim was invalid due to lack of verification as required
by statute where instead of a sworn statement that contents of the lien notice were
true, a statutory corporate acknowledgement was used wherein claimant swore that
he was attorney for the claimant and that the claim was signed on behalf of the
corporation by authority of a resolution of its board of directors, and where statute
requires claimant to file a notice of claim which shall include detailed information
as to the basis for the claim and which “must be verified by the oath of himself or of
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some other person,” in that the corporate acknowledgement was insufficient as an
oath as to the truthfulness of the facts giving rise to the claim of lien. U.C.A.1953,
38-1-7. First Sec. Mortg. Co. v. Hansen, 1981, 631 P.2d 919. Mechanics' Liens 
 154(4)


10. —— Effect of errors or defects in claim or statement, proceedings to perfect
mechanics' lien


Mechanic's lien was not invalid by reason of notary's failure to include his place
of residence under his name on jurat as required by Utah statute. U.C.A.1953,
46-1-13; U.C.A.1953, 46-1-8 (Repealed). Garrett v. Rushton, 1990, 801 P.2d 908.
Mechanics' Liens  157(1)


Mechanic's lien would not be invalidated merely because it overdescribed property
upon which lien could properly attach, where there was no evidence that
description was fraudulent, and competing claimants did not argue that they were
misled or prejudiced by description. U.C.A.1953, 38-1-7. Projects Unlimited, Inc.
v. Copper State Thrift & Loan Co., 1990, 798 P.2d 738. Mechanics' Liens  157(3)


Mechanic's lien would not be invalidated as to competing claimants even if notice
described property which was not even owed by owner at time that work was
commenced on project, where court could determine what part of property was
actually subject to lien, and competing claimants did not complain that they were
actually misled or prejudiced by notice. U.C.A.1953, 38-1-7. Projects Unlimited,
Inc. v. Copper State Thrift & Loan Co., 1990, 798 P.2d 738. Mechanics' Liens 
 157(3)


Lienor's inclusion of claims arising under two separate contracts in single
mechanic's lien notice did not invalidate lien; competing claimants did not argue
that notice failed to adequately notify them of existence of lien or in any way
prejudiced them. Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 1990,
798 P.2d 738. Mechanics' Liens  157(1)


To have valid verification of mechanic's lien, claimant, rather than notary, must
sign that contents are true. U.C.A.1953, 38-1-7. Worthington & Kimball Const.
Co. v. C & A Development Co., 1989, 777 P.2d 475. Mechanics' Liens  157(6)


Doctrine of substantial compliance with statutory requirements for giving notice
of claim of mechanic's lien has validity and has application in an appropriate case.
U.C.A. 1953, 38-1-7. Graff v. Boise Cascade Corp., 1983, 660 P.2d 721. Mechanics'
Liens  157(1)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981133230&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k154(4)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k154(4)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k154(4)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS46-1-13&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS46-1-13&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS46-1-8&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990154595&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990131195&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990131195&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(3)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(3)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(3)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990131195&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990131195&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(3)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(3)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(3)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990131195&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990131195&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989101538&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989101538&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(6)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(6)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(6)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983114059&pubNum=0000661&originatingDoc=I274cbf6d2e3511e08b05fdf15589d8e8&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

http://www.westlaw.com/Browse/Home/KeyNumber/257k157(1)/View.html?docGuid=I274cbf6d2e3511e08b05fdf15589d8e8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)





§ 38-1-7. Notice of claim—Contents—Recording—Service on..., U.C.A. 1953 § 38-1-7


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 23


Where amount of lien judgment was near to that claimed, plaintiff could not be
accused of taking advantage of defendant by asserting a false lien when that lien
was substantially successful; thus, validity of plaintiff's lien could not be attacked
on ground that dollar amount was excessive. Dugger v. Cox, 1977, 564 P.2d 300.
Mechanics' Liens  157(3)


If the statute creating a lien is substantially complied with, and it is in fact
established, it will not be defeated by mere technicalities or nice distinctions. Park
City Meat Co. v. Comstock Silver Mining Co., 1909, 36 Utah 145, 103 P. 254.
Mechanics' Liens  157(1)


Under Sess. Laws 1890, c. 30, § 14, an incorrect statement of the amount due under
a mechanic's lien does not invalidate the claim, unless made in bad faith. Culmer
v. Caine, 1900, 22 Utah 216, 61 P. 1008. Mechanics' Liens  157(3)


Essential averments omitted from the notice of the lien cannot be supplied by
averments in the complaint or by extrinsic evidence. Morrison, Merrill & Co. v.
Willard, 1898, 17 Utah 306, 53 P. 832, 70 Am.St.Rep. 784. Mechanics' Liens 
 157(1)


11. —— Amendment of claim or statement, proceedings to perfect mechanics' lien


Claim of mechanic's lien could not be amended in a substantial manner after time
expired for filing claims, and hence amendment correcting deficiencies in claim did
not entitle suppliers to attorney's fee. U.C.A.1953, 38-1-7, 38-1-18. Roberts Inv.
Co. v. Gibbons & Reed Concrete Products Co., 1969, 22 Utah 2d 105, 449 P.2d
116. Mechanics' Liens  158


12. Cancellation of claim or lien


Statute imposing a penalty for failure to cancel lien after payment of amount of lien
and costs is a penalty statute; therefore, one who seeks to invoke it must show with
particularity that he comes within its specific terms. U.C.A.1953, 14-2-1, 14-2-2,
38-1-7, 38-1-24. K & P Plumbing & Heating, Inc. v. Winterton, 1975, 543 P.2d
1352. Mechanics' Liens  160


Where work on house was completed by September 1973, subcontractor filed lien
on January 2, 1974, homeowners on February 8, 1974 demanded removal of lien
and subcontractor filed notice of release of lien on March 21, owners were not
entitled to recover penalty from subcontractor. U.C.A.1953, 14-2-1, 14-2-2, 38-1-7,
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38-1-24. K & P Plumbing & Heating, Inc. v. Winterton, 1975, 543 P.2d 1352.
Mechanics' Liens  160


13. Validation


Statute deleting requirement of verification by oath would not be retroactively
applied to validate mechanic's lien based on notice of lien without sufficient
verification to satisfy former statutory requirement. U.C.A.1953, 38-1-7.
Worthington & Kimball Const. Co. v. C & A Development Co., 1989, 777 P.2d
475. Mechanics' Liens  3


14. Amount and extent of mechanics' lien


Under Mechanic's Lien Law, providing that the lien shall extend to the entire
contract price, or the amount remaining due thereunder when the claimant
commences work, a subcontractor's lien cannot be enforced beyond those amounts.
Langton Lime & Cement Co. v. Peery, 1916, 48 Utah 112, 159 P. 49. Mechanics'
Liens  164(1)


The amount of all liens cannot exceed the amount of the contract with the owner.
Teahen v. Nelson, 1890, 6 Utah 363, 23 P. 764. Mechanics' Liens  164(1)


A subcontractor's lien attaches from the time he begins to labor or furnish
materials, provided he gives notice within 30 days, as provided by Comp. Laws, §
3807. Teahen v. Nelson, 1890, 6 Utah 363, 23 P. 764. Mechanics' Liens  168


15. Enforcement of mechanics' liens—Time to sue


Contractor's failure to enforce its mechanics' lien within 180 days of filing its first
lien notice rendered its third lien notice, which was for the same work, invalid,
such that contractor's lien was void, depriving court of jurisdiction to adjudicate
it. Foothill Park, LC v. Judston, Inc., 2008, 182 P.3d 924, 601 Utah Adv. Rep. 13,
2008 UT App 113. Mechanics' Liens  260(6)


Untimeliness of subcontractor's lien action is evaluated with reference to original
contract, typically, contract between owner and general contractor, under which
subcontractor performs pursuant to his subcontract with general contractor.
U.C.A.1953, 38-1-2, 38-1-7(1), 38-1-11. For-Shor Co. v. Early, 1992, 828 P.2d 1080.
Mechanics' Liens  260(2)


Twelve-month period in which subcontractor could foreclose on its mechanic's lien
did not begin to run until 30 days after general contractor suspended work under
its contract, not 30 days after subcontractor suspended work, where subcontractor
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did not have contract with owner, but with general contractor. U.C.A.1953, 38-1-7,
38-1-11. For-Shor Co. v. Early, 1992, 828 P.2d 1080. Mechanics' Liens  260(3)


16. —— Weight and sufficiency of evidence, enforcement of mechanics' liens


Evidence supported finding that 100-day period for contractor to file notice
of mechanics' lien began to run on May 11, 1987, even though contractor did
some work after May 11; work performed after May 11, 1987, was insubstantial
and trivial; dollar value of work performed after May 11 was de minimis when
compared to total contract price. U.C.A.1953, 38-1-7. Interiors Contracting, Inc.
v. Smith, Halander & Smith Associates, 1992, 827 P.2d 963. Mechanics' Liens 
 281(5)


Evidence supported finding that contractor had filed his mechanic's lien within
80 days after completion of house construction contract. U.C.A.1953, 38-1-7.
Totorica v. Thomas, 1965, 16 Utah 2d 175, 397 P.2d 984. Mechanics' Liens 
 281(5)


17. —— Fees and costs, enforcement of mechanics' liens


Lien claimant's failure to mail or deliver the notice of lien to the property owner is
a matter outside the scope of the lien claimant's prima facie evidence for statutory
attorney fees, and must be raised and brought to the trial court's attention by the
defendant. U.C.A.1953, 38-1-7(4)(c), 38-1-18. J.V. Hatch Const., Inc. v. Kampros,
1998, 971 P.2d 8, 359 Utah Adv. Rep. 18. Mechanics' Liens  310(1)


Proof of mailing the notice of lien is not part of evidentiary burden to be met
in support of successful lien claimant's claim for award of statutory attorney
fees; rather, once claim is supported by proof, burden of going forward shifts to
defendant to show lien claimant's failure to mail or deliver notice of lien, so as to
preclude the claim for attorney fees. U.C.A.1953, 38-1-7(4)(c), 38-1-18. J.V. Hatch
Const., Inc. v. Kampros, 1998, 971 P.2d 8, 359 Utah Adv. Rep. 18. Mechanics'
Liens  310(1)


18. Priority of mortgage


Mortgages securing loans to finance construction of homes had priority for moneys
actually advanced under mortgages over liens for materials furnished subsequent
to recording of mortgages. U.C.A.1953, 38-1-5, 38-1-7, 38-1-8. Utah Sav. and Loan
Ass'n v. Mecham, 1961, 12 Utah 2d 335, 366 P.2d 598, 15 A.L.R.3d 63. Mortgages


 171(1)
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Mortgagee was not estopped from claiming priority over mechanics' liens where
lien claimants were not induced by mortgagee to act differently than they would
otherwise have acted and they furnished materials to owner, as contractor, and
relied upon him and his credit for payment of materials. U.C.A.1953, 38-1-5,
38-1-7, 38-1-8. Utah Sav. and Loan Ass'n v. Mecham, 1961, 12 Utah 2d 335, 366
P.2d 598, 15 A.L.R.3d 63. Mortgages  183


To estop mortgagee from claiming priority over mechanic's lien, lien claimant
must show that it properly relied on some concealment, misrepresentation, act or
declaration by mortgagee and that it was induced to act differently than it would
otherwise have acted. U.C.A.1953, 38-1-5, 38-1-7, 38-1-8. Utah Sav. and Loan
Ass'n v. Mecham, 1961, 12 Utah 2d 335, 366 P.2d 598, 15 A.L.R.3d 63. Mortgages


 184


18.5. Attorney fees


Trial court did not abuse its discretion in awarding $25,000 in attorney fees
to contractor who successfully sought relief from mechanics' lien; contractor
submitted detailed affidavit that included time entries and billing statements for
fees totaling $30,447, trial court cited complexity of issues involved and experience
and reputations of contractor's attorneys, trial court lowered fees to reflect only
work done on mechanics' lien issue and to take into account any perceived
inefficiency of attorneys. John Holmes Const., Inc. v. R.A. McKell Excavating,
Inc., 2004, 101 P.3d 833, 512 Utah Adv. Rep. 8, 2004 UT App 392, certiorari
granted 109 P.3d 804, reversed 131 P.3d 199, 539 Utah Adv. Rep. 51, 2005 UT
83, rehearing denied, on remand 2006 UT App 79, 2006 WL 496244. Mechanics'
Liens  160


19. Review


Decision as to whether work at issue was substantial or trivial, for purpose of
determining whether 100-day period for filing of notice of mechanics' lien has
begun to run, is fact sensitive, and, thus, Court of Appeals will defer to trial
court's characterization. U.C.A.1953, 38-1-7. Interiors Contracting, Inc. v. Smith,
Halander & Smith Associates, 1992, 827 P.2d 963. Appeal And Error  1008.1(12)


Where trial court had resolved factual controversy against plaintiff-appellant as to
whether his last substantial work was done or material furnished within 80 days
prior to filing of lien, he had burden of demonstrating to the contrary on appeal.
U.C.A.1953, 38-1-7. Nagle v. Club Fontainbleu, 1965, 17 Utah 2d 125, 405 P.2d
346. Appeal And Error  901
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Whether plaintiff contractor performed last substantial work or furnished material
within 80 days prior to filing lien was question for trial court whose determination
in favor of defendant owner could not be interfered with on appeal. U.C.A.1953,
38-1-7. Nagle v. Club Fontainbleu, 1965, 17 Utah 2d 125, 405 P.2d 346. Appeal
And Error  991


In action by mortgagee's assignee to foreclose mortgage on realty against which
materialman claimed a lien, wherein it appeared that materialman had executed an
unambiguous release of lien for a valuable consideration there was no genuine issue
of fact presented by the release and hence trial court properly rendered summary
judgment in favor of assignee as matter of law. U.C.A.1953, 38-1-1 et seq., 38-1-2,
38-1-7; Rules of Civil Procedure, rule 56(c). Holbrook v. Webster's Inc., 1958, 7
Utah 2d 148, 320 P.2d 661. Judgment  181(25)


Where no plans or specifications were introduced in evidence in actions to foreclose
mechanics' liens of carpentry and plumbing contractors, there were no issues
between building owner and mortgagee, there was testimony that electrical fixtures
contractor did work within year before filing of actions, and owner asserted that
contract was never completed, appellate court cannot say that trial court erred
in concluding that actions were brought within time required by statute after
completion of contract or thirty days' suspension of work thereunder. Laws 1931,
c. 5, amending Comp.Laws 1917, § 3740. Wilcox v. Cloward, 1936, 88 Utah 503,
56 P.2d 1. Appeal And Error  1010.1(15)


Supreme Court must accept lower court's finding on conflicting evidence in action
to foreclose mechanics' lien that plaintiff started work before date of recording of
cross-complainant's mortgage on building subject to lien without actual notice of
mortgage. Wilcox v. Cloward, 1936, 88 Utah 503, 56 P.2d 1. Appeal And Error


 1011.1(17)


Trial court's finding on conflicting testimony that mechanics' lien claimants did
their last work or furnished last materials within forty days before filing notices
of intention to claim liens, as required by statute, cannot be disturbed by Supreme
Court. Wilcox v. Cloward, 1936, 88 Utah 503, 56 P.2d 1. Appeal And Error 
 1011.1(17)


20. Appeal and error


Contractor, which appealed trial court's determination that mechanics' lien was
not timely filed, did not meet its burden of marshaling evidence upon which trial
court's findings rested, where contractor's briefs merely reemphasized evidence
it deemed supportive of its position, while ignoring evidence supportive of trial
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court's findings, and, therefore, judgment that notice of lien was untimely filed
would be affirmed. U.C.A.1953, 38-1-7. Interiors Contracting, Inc. v. Smith,
Halander & Smith Associates, 1994, 881 P.2d 929. Appeal And Error  757(3)


Remand of case in which contractor sought mechanics' lien was required to enable
trial court to make specific factual finding on narrow question of when contractor's
work was accepted as complete, for purpose of determining when the 100-day
period for filing of notice of mechanics' lien began to run. U.C.A.1953, 38-1-7.
Interiors Contracting, Inc. v. Smith, Halander & Smith Associates, 1992, 827 P.2d
963. Appeal And Error  1178(1)


Current through 2009 General Session and 2009 First Special Session


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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38-1a-309 Interest rate on lien.
          Unless otherwise specified in a lawful contract between the owner-builder and the person


claiming a lien under this chapter, the interest rate applicable to the lien is the rate described in
Subsection 15-1-1(2).


Enacted by Chapter 330, 2012 General Session
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38-1a-804 Notice of release of lien and substitution of alternate security.
(1) The owner of any interest in a project property that is subject to a recorded preconstruction or


construction lien, or any original contractor or subcontractor affected by the lien, who disputes
the correctness or validity of the lien may submit for recording a notice of release of lien and
substitution of alternate security:


(a) that meets the requirements of Subsection (2);
(b) in the office of each applicable county recorder where the lien was recorded; and
(c) at any time before the date that is 90 days after the first summons is served in an action to


foreclose the preconstruction or construction lien for which the notice under this section is
submitted for recording.


(2) A notice of release of lien and substitution of alternate security recorded under Subsection (1)
shall:


(a) meet the requirements for the recording of documents in Title 57, Chapter 3, Recording of
Documents;


(b) reference the preconstruction or construction lien sought to be released, including the
applicable entry number, book number, and page number; and


(c) have as an attachment a surety bond or evidence of a cash deposit that:
(i)


(A) if a surety bond, is executed by a surety company that is treasury listed, A-rated by AM
Best Company, and authorized to issue surety bonds in this state; or


(B) if evidence of a cash deposit, meets the requirements established by rule by the
Department of Commerce in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act;


(ii) is in an amount equal to:
(A) 150% of the amount claimed by the claimant under the preconstruction or construction


lien or as determined under Subsection (7), if the lien claim is for $25,000 or more;
(B) 175% of the amount claimed by the claimant under the preconstruction or construction


lien or as determined under Subsection (7), if the lien claim is for at least $15,000 but less
than $25,000; or


(C) 200% of the amount claimed by the claimant under the preconstruction or construction
lien or as determined under Subsection (7), if the lien claim is for less than $15,000;


(iii) is made payable to the claimant;
(iv) is conditioned for the payment of:


(A) the judgment that would have been rendered, or has been rendered against the project
property in the action to enforce the lien; and


(B) any costs and attorney fees awarded by the court; and
(v) has as principal:


(A) the owner of the interest in the project property; or
(B) the original contractor or subcontractor affected by the lien.


(3)
(a) Upon the recording of the notice of release of lien and substitution of alternate security


under Subsection (1), the real property described in the notice shall be released from the
preconstruction lien or construction lien to which the notice applies.


(b) A recorded notice of release of lien and substitution of alternate security is effective as to any
amendment to the preconstruction or construction lien being released if the bond amount
remains enough to satisfy the requirements of Subsection (2)(c)(ii).


(4)
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(a) Upon the recording of a notice of release of lien and substitution of alternate security under
Subsection (1), the person recording the notice shall serve a copy of the notice, together with
any attachments, within 30 days upon the claimant.


(b) If a suit is pending to foreclose the preconstruction or construction lien at the time the notice is
served upon the claimant under Subsection (4)(a), the claimant shall, within 90 days after the
receipt of the notice, institute proceedings to add the alternate security as a party to the lien
foreclosure suit.


(5) The alternate security attached to a notice of release of lien shall be discharged and released
upon:


(a) the failure of the claimant to commence a suit against the alternate security within the same
time as an action to enforce the lien under Section 38-1a-701;


(b) the failure of the lien claimant to institute proceedings to add the alternate security as a party
to a lien foreclosure suit within the time required by Subsection (4)(b);


(c) the dismissal with prejudice of the lien foreclosure suit or suit against the alternate security as
to the claimant; or


(d) the entry of judgment against the claimant in:
(i) a lien foreclosure suit; or
(ii) suit against the alternate security.


(6) If a copy of the notice of release of lien and substitution of alternate security is not served upon
the claimant as provided in Subsection (4)(a), the claimant has six months after the discovery
of the notice to commence an action against the alternate security, except that no action may
be commenced against the alternate security after two years from the date the notice was
recorded.


(7)
(a) The owner of any interest in a project property that is subject to a recorded preconstruction or


construction lien, or an original contractor or subcontractor affected by the lien, who disputes
the amount claimed under a preconstruction or construction lien may petition the district court
in the county in which the notice of lien is recorded for a summary determination of the correct
amount owing under the lien for the sole purpose of providing alternate security.


(b) A petition under this Subsection (7) shall:
(i) state with specificity the factual and legal bases for disputing the amount claimed under the


preconstruction or construction lien; and
(ii) be supported by a sworn affidavit and any other evidence supporting the petition.


(c) A petitioner under Subsection (7)(a) shall, as provided in Utah Rules of Civil Procedure, Rule
4, serve on the claimant:


(i) a copy of the petition; and
(ii) a notice of hearing if a hearing is scheduled.


(d) If a court finds a petition under Subsection (7)(a) insufficient, the court may dismiss the
petition without a hearing.


(e) If a court finds a petition under Subsection (7)(a) sufficient, the court shall schedule a
hearing within 10 days to determine the correct amount claimed under the preconstruction or
construction lien for the sole purpose of providing alternate security.


(f) A claimant may:
(i) attend a hearing held under this Subsection (7); and
(ii) contest the petition.


(g) A determination under this section is limited to a determination of the amount claimed under
a preconstruction or construction lien for the sole purpose of providing alternate security and
does not conclusively establish:
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(i) the amount to which the claimant is entitled;
(ii) the validity of the claim; or
(iii) any person's right to any other legal remedy.


(h) If a court, in a proceeding under this Subsection (7), determines that the amount claimed
under a preconstruction or construction lien is excessive, the court shall set the amount for
the sole purpose of providing alternate security.


(i) In an order under Subsection (7)(h), the court shall include a legal description of the project
property.


(j) A petitioner under this Subsection (7) may record a certified copy of any order issued under
this Subsection (7) in the county in which the lien is recorded.


(k) A court may not award attorney fees for a proceeding under this Subsection (7), but shall
consider those attorney fees in any award of attorney fees under any other provision of this
chapter.


Renumbered and Amended by Chapter 278, 2012 General Session
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Effective 5/10/2016
57-1-28 Sale of trust property by trustee -- Payment of bid -- Trustee's deed delivered to
purchaser -- Recitals -- Effect.
(1)


(a) The purchaser at the sale shall pay the price bid as directed by the trustee.
(b) The beneficiary shall receive a credit on the beneficiary's bid in an amount not to exceed the


amount representing:
(i) the unpaid principal owed;
(ii) accrued interest as of the date of the sale;
(iii) advances for the payment of:


(A) taxes;
(B) insurance; and
(C) maintenance and protection of the trust property;


(iv) the beneficiary's lien on the trust property; and
(v) costs of sale, including reasonable trustee's and attorney's fees.


(2)
(a)


(i) Within five business days of the day the trustee receives payment of the price bid, the trustee
shall:


(A) execute and submit the trustee's deed to the county recorder for recording; and
(B) upon the purchaser's request, provide an unrecorded copy of the signed trustee's deed to


the purchaser.
(ii) If the trustee does not comply with this Subsection (2)(a), the trustee is liable for any loss


incurred by the purchaser because of the trustee's failure to comply with this Subsection (2)
(a).


(b) The trustee's deed may contain recitals of compliance with the requirements of Sections
57-1-19 through 57-1-36 relating to the exercise of the power of sale and sale of the property
described in the trustee's deed, including recitals concerning:


(i) any mailing, personal delivery, and publication of the notice of default;
(ii) any mailing and the publication and posting of the notice of sale; and
(iii) the conduct of sale.


(c) The recitals described in Subsection (2)(b):
(i) constitute prima facie evidence of compliance with Sections 57-1-19 through 57-1-36; and
(ii) are conclusive evidence in favor of bona fide purchasers and encumbrancers for value and


without notice.
(3) The trustee's deed shall operate to convey to the purchaser, without right of redemption, the


trustee's title and all right, title, interest, and claim of the trustor and the trustor's successors
in interest and of all persons claiming by, through, or under them, in and to the property sold,
including all right, title, interest, and claim in and to the property acquired by the trustor or the
trustor's successors in interest subsequent to the execution of the trust deed, which trustee's
deed shall be considered effective and relate back to the time of the sale.


(4) In accordance with Section 57-3-106, an interest of a purchaser in a trustee's deed that is
recorded with the county recorder may not be divested if a person records an affidavit or other
document purporting to rescind or cancel the trustee's deed.


Amended by Chapter 305, 2016 General Session
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57-4a-4 Presumptions.
(1) A recorded document creates the following presumptions regarding title to the real property


affected:
(a) the document is genuine and was executed voluntarily by the person purporting to execute it;
(b) the person executing the document and the person on whose behalf it is executed are the


persons they purport to be;
(c) the person executing the document was neither incompetent nor a minor at any relevant time;
(d) delivery occurred notwithstanding any lapse of time between dates on the document and the


date of recording;
(e) any necessary consideration was given;
(f) the grantee, transferee, or beneficiary of an interest created or described by the document


acted in good faith at all relevant times;
(g) a person executing a document as an agent, attorney in fact, officer of an organization, or in a


fiduciary or official capacity:
(i) held the position he purported to hold and acted within the scope of his authority;
(ii) in the case of an officer of an organization, was authorized under all applicable laws to act


on behalf of the organization; and
(iii) in the case of an agent, his agency was not revoked, and he acted for a principal who was


neither incompetent nor a minor at any relevant time;
(h) a person executing the document as an individual:


(i) was unmarried on the effective date of the document; or
(ii) if it otherwise appears from the document that the person was married on the effective date


of the document, the grantee was a bona fide purchaser and the grantor received adequate
and full consideration in money or money's worth so that the joinder of the nonexecuting
spouse was not required under Sections 75-2-201 through 75-2-207;


(i) if the document purports to be executed pursuant to or to be a final determination in a judicial
or administrative proceeding, or to be executed pursuant to a power of eminent domain, the
court, official body, or condemnor acted within its jurisdiction and all steps required for the
execution of the document were taken; and


(j) recitals and other statements of fact in a document, including without limitation recitals
concerning mergers or name changes of organizations, are true.


(2) The presumptions stated in Subsection (1) arise even though the document purports only to
release a claim or to convey any right, title, or interest of the person executing it or the person
on whose behalf it is executed.


Amended by Chapter 88, 1989 General Session
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Effective 5/12/2015
78A-4-103 Court of Appeals jurisdiction.
(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to issue all writs and


process necessary:
(a) to carry into effect its judgments, orders, and decrees; or
(b) in aid of its jurisdiction.


(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of interlocutory appeals,
over:


(a)
(i) a final order or decree resulting from:


(A) a formal adjudicative proceeding of a state agency; or
(B) a special adjudicative proceeding, as described in Section 19-1-301.5; or


(ii) an appeal from the district court review of an informal adjudicative proceeding of an agency
other than the following:


(A) the Public Service Commission;
(B) the State Tax Commission;
(C) the School and Institutional Trust Lands Board of Trustees;
(D) the Division of Forestry, Fire, and State Lands, for an action reviewed by the executive


director of the Department of Natural Resources;
(E) the Board of Oil, Gas, and Mining; or
(F) the state engineer;


(b) appeals from the district court review of:
(i) adjudicative proceedings of agencies of political subdivisions of the state or other local


agencies; and
(ii) a challenge to agency action under Section 63G-3-602;


(c) appeals from the juvenile courts;
(d) interlocutory appeals from any court of record in criminal cases, except those involving a


charge of a first degree or capital felony;
(e) appeals from a court of record in criminal cases, except those involving a conviction or charge


of a first degree felony or capital felony;
(f) appeals from orders on petitions for extraordinary writs sought by persons who are


incarcerated or serving any other criminal sentence, except petitions constituting a challenge
to a conviction of or the sentence for a first degree or capital felony;


(g) appeals from the orders on petitions for extraordinary writs challenging the decisions of the
Board of Pardons and Parole except in cases involving a first degree or capital felony;


(h) appeals from district court involving domestic relations cases, including, but not limited to,
divorce, annulment, property division, child custody, support, parent-time, visitation, adoption,
and paternity;


(i) appeals from the Utah Military Court; and
(j) cases transferred to the Court of Appeals from the Supreme Court.


(3) The Court of Appeals upon its own motion only and by the vote of four judges of the court may
certify to the Supreme Court for original appellate review and determination any matter over
which the Court of Appeals has original appellate jurisdiction.


(4) The Court of Appeals shall comply with the requirements of Title 63G, Chapter 4, Administrative
Procedures Act, in its review of agency adjudicative proceedings.


Amended by Chapter 441, 2015 General Session
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AAA FENCING COMPANY and Ronald L. Kendell, Plaintiffs and Respondents,


v.


RAINTREE DEVELOPMENT AND ENERGY COMPANY and Galen J. Ross,


Defendants and Appellants.


No. 19870.


Supreme Court of Utah.


January 13, 1986


       Brant H. Wall, Salt Lake City, for defendants and appellants. 
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       Darrell G. Renstrom, Ogden, for plaintiffs and respondents. 


       PER CURIAM: 


       This appeal arises out of a mechanics' lien foreclosure action. 


       Plaintiffs furnished labor and materials on premises purchased under contract by defendant


Raintree Development and Energy (Raintree) and completed their work on January 10, 1982.


When Raintree failed to pay, plaintiffs placed a timely lien on the premises but then sued Raintree


for breach of oral contract. Plaintiffs obtained a money judgment against Raintree on January 14,


1983. 


       On June 29, 1982, the sellers of the property here at issue sold the property to defendant


Galen J. Ross (Ross) when Raintree defaulted under its contract. Ross later brought suit to


terminate the rights of Raintree to the property and to quiet title against plaintiffs and Raintree.


Raintree was served with process but failed to answer or otherwise respond. On May 2, 1983,


Ross obtained judgment against Raintree quieting title to the property and declaring all of


Raintree's rights, title, interest and lien or estate in the land null and void. 


       Meanwhile, on March 7, 1983, after they discovered that Raintree was judgment-proof against


their money judgment, plaintiffs instituted their mechanics' lien foreclosure action against


defendants. Ross answered, but failed to plead the statutory bar as an affirmative defense.


Plaintiffs' action was consolidated with Ross's quiet title action for purposes of trial. Both parties


moved for summary judgment, and Ross for the first time raised the issue that plaintiffs were


barred from bringing the foreclosure action as it was not filed in a timely manner. The court


granted plaintiffs' motion for summary judgment and entered judgment against Ross in the amount


of the lien, together with costs and attorney fees. Ross filed motions for an amendment of findings


and a new trial which were denied. This appeal followed. 


       Ross appeals on several grounds, but his claim that plaintiffs' foreclosure action was barred


for failure to institute their claim within the time prescribed by section 38-1-11 of the mechanics'


lien statute is dispositive here. That section provides that actions to enforce liens must be begun


within twelve months after the completion of the original contract. [1] Plaintiffs concede that they


filed their complaint late, but argue that Ross has waived his rights to the statutory bar as he failed







to plead it as an affirmative defense. They also claim that filing a lawsuit is only one form of "taking


action to enforce the lien," and that filing a notice of lien is another action which they took in time.


Moreover, continues their response, the foreclosure of a mechanics' lien is a matter of equity, and


this Court should therefore construe the statute liberally in accordance with section 68-3-2 of the


Utah Code. 


       Properly framed, the issue before us is whether an untimely action under our mechanics' lien


statute affects the rights or merely the remedies of the parties. We disagree with plaintiffs that it


affects merely their remedies and is therefore subject to waiver and estoppel as are procedural


statutes of limitations and hold instead 
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that it is jurisdictional and forecloses their rights. 


       Mechanics' liens are statutory creatures unknown to the common law. The purpose of the


Utah mechanics' lien law is to provide protection to those who enhance the value of a property by


supplying labor or materials. Interiors Contracting Inc. v. Navalco, Utah, 648 P.2d 1382 (1982).


Although liens and pleadings arising under the statute will be liberally construed to effect the


desired object, compliance with the statute is required before a party is entitled to the benefits


created by the statute. First Security Mortgage Co. v. Hansen, Utah, 631 P.2d 919 (1981); see


also Schofield v. Copeland Lumber Yards, Inc., Nev., 692 P.2d 519 (1985); Lewis v. Wanamaker


Baptist Church, 10 Kan.App.2d 99, 692 P.2d 397 (1984). 


       The law is clear in this jurisdiction that a mechanics' lien foreclosure action must be brought


within twelve months after the original contract between the lienor and the lienee is completed, or


relief will not lie. Motivated Management International v. Finney, 604 P.2d 467 (1979) (dictum);


Roberts v. Hansen, 25 Utah 2d 190, 479 P.2d 345 (1971); Totorica v. Thomas, 16 Utah 2d 175,


397 P.2d 984 (1965). That failure to enforce a mechanics' lien within the statutory period is a


jurisdictional question has not heretofore been decided by this Court. We therefore look to our


sister jurisdictions with similar mechanics' lien statutes. 


       The definitive statement of the law on this issue was first rendered in Fleshman v. Whiteside,


148 Or. 73, 34 P.2d 648 (1934), 93 A.L.R. 1456. The court in that case rejected the plaintiffs'


identical argument that defendants had waived the defense of the statutory bar by failing to raise it


by demurrer or answer and stated in pertinent part: 


While the contrary is held in California, [2] it is the rule in most jurisdictions that [the time limit


provided for actions to enforce mechanics' liens] is not a statute of limitations, which is waived if


not pleaded, but a statute limiting the duration of the lien. The remedy forms a part of the right and


must be pursued within the time prescribed, or else both are lost. If an action is not brought within


the time limited, the court is without jurisdiction to decree a foreclosure.... 


       34 P.2d at 650, 93 A.L.R. at 1459. 


       That rule is still good law today. It was echoed in Diamond National Corp. v. Dwelle, 164


Conn. 540, 325 A.2d 259 (1973), where the court addressed the same issue and citing Fleshman


v. Whiteside pronounced the statutory bar substantive or jurisdictional rather than procedural or


personal. As the mechanics' lien is a creature of statute and fixes the time within which the right


must be enforced, the court reasoned that "it is a limitation of the liability itself as created, and not







of the remedy alone." Similar results were reached in Well Done Heating & Sheet Metal Co. v.


Ralph Schwartz & Associates, 112 Ill.App.3d 438, 68 Ill.Dec. 3, 445 N.E.2d 451 (1983), accord


Garbe Iron Works, Inc. v. Priester, 99 Ill.2d 84, 75 Ill.Dec. 428, 457 N.E.2d 422 (1983) (dictum);


Regal Wood Products, Inc. v. First Wisconsin National 
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Bank of Milwaukee, Fla.App., 347 So.2d 643 (1977); Federal National Bank and Trust Co. of


Shawnee v. Calsim, Inc., La.App., 340 So.2d 611 (1976); Bellegarde Custom Kitchens v. Leavitt,


Me., 295 A.2d 909 (1972). 


       In Cox v. Bankers Trust Co., 39 Colo.App. 303, 570 P.2d 6 (1977) (dealing with untimely


joinder under the Colorado statute), the court held that the trial court was not vested with


jurisdiction after the statutory period. Both in that case and in King v. W.R. Hall Transportation and


Storage Co., Colo., 641 P.2d 916 (1982) (also barring joinder after the statutory period), the court


stated that the strict application of the statutory limit was based on the principle that extending the


lifetime of a perfected lien would vest a lien creditor with greater rights than were granted by the


statutory provision creating the rights. In addition, strictly limiting the time during which property is


encumbered renders titles to real property and to interests and estates therein more safe, secure,


and marketable. Id. at 920. See also Wood Panel Structures, Inc. v. Grangaard, 55 Or.App. 294,


637 P.2d 1320 (1981). In distinguishing mechanics' lien statutory periods from procedural statutes


of limitations, the court in Bellegarde Custom Kitchens, supra, held that the trial court had no


jurisdiction where a lienor filed one day late because the last statutory day for enforcing the lien fell


on a Sunday. "The Legislature saw fit to provide that this right should exist only during a limited


period, and the Court is without jurisdiction to entertain such an action as this when the period of


its availability has expired." Id. at 912. The vitality of a lien created solely by statute depends on


the terms of the statute, and parties may not by estoppel enact or enlarge a statute. Boyce v.


Knudson, 219 Kan. 357, 548 P.2d 712 (1976). [3] 


       Plaintiffs claim that Ross knew about the lien when he purchased the property and the lower


court therefore did not err in enforcing the lien against him. A similar claim was made in D.M.


Foley Co., Inc. v. North West Federal Savings & Loan Assoc., 122 Ill.App.3d 411, 77 Ill.Dec. 877,


461 N.E.2d 500 (1984). The court there found that a lien foreclosure filed after the statutory period


was not valid even against those who purchased an interest in the property after the filing of the


lien and who therefore had notice of it, because the statutory period "is not merely a statute of


limitations but a condition of liability itself and not just a limitation on the remedy." The court held


that the potential liability of subsequent purchasers perished inchoate when plaintiffs failed to bring


suit within the period allowed after completion of the work. 


       The same result is mandated here. The time for enforcing mechanics' liens set out in section


38-1-11, supra, limits a lienor's rights to twelve months after his work is completed. At that point,


both his rights and his remedies under the statute are extinguished. 


       Because we find that plaintiffs were too late in bringing their lien foreclosure action against


Ross, we must also reverse the award of their attorney fees. The successful party shall be entitled


to recover a reasonable attorney fees. U.C.A., 1953, § 38-1-18. Ross successfully defended


against plaintiffs' action and attorney fees should be awarded to him. However, plaintiffs resist







Ross's claim for attorney fees on the ground that it is first raised on appeal. An award of attorney


fees is proper to the successful party under section 38-1-18. Palombi v. D. & C. Builders, 22 Utah


2d 297, 452 P.2d 325 (1969). Moreover, the record indicates that Ross briefed the trial court to the


effect that the prayer of his counterclaim asked for costs incurred and for such further relief as


would be proper in the premises. He also argued to the trial court that under section 38-1-18


attorney fees were to be taxed as costs, and his affidavit of attorney fees asked for 
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$2,500 to the date of the summary judgment. We hold that Ross is entitled to attorney fees as


stated above. Petty Investment Co. v. Miller, Utah, 576 P.2d 883 (1978). 


       No appeal has been taken from the money judgment plaintiffs obtained against Raintree, and


that judgment therefore stands, though it apparently is of little value. The trial court's summary


judgment in favor of plaintiffs and against Ross is reversed with instructions to enter judgment in


favor of Ross and remove the lien from the land. The case is remanded to the trial court for a


hearing on a reasonable amount of attorney fees to Ross, including those incurred in this appeal. 


       STEWART, J., concurs in the result. 


--------- 


Notes: 
[1] 38-1-11. Enforcement--Time for--Lis pendens--Action for debt not affected.--Actions to enforce


the liens herein provided for must be begun within twelve months after the completion of the


original contract, or the suspension of work thereunder for a period of thirty days. Within the twelve


months herein mentioned the lien claimant shall file for record with the county recorder of each


county in which the lien is recorded a notice of the pendency of the action, in the manner provided


in actions affecting the title or right to possession of real property, or the lien shall be void, except


as to persons who have been made parties to the action and persons having actual knowledge of


the commencement of the action, and the burden of proof shall be upon the lien claimant and


those claiming under him to show such actual knowledge. Nothing herein contained shall be


construed to impair or affect the right of any person to whom a debt may be due for any work done


or materials furnished to maintain a personal action to recover the same. 
[2] California predicates its construction of the statutory limit as procedural statute of limitations


upon a constitutional provision and requires that the statutory limitation be affirmatively pleaded.


California Constitution article XX, section 15 reads as follows: 


Mechanics, materialmen, artisans, and laborers of every class, shall have a lien upon the property


upon which they have bestowed labor or furnished material for the value of such labor done and


material furnished; and the Legislature shall provide, by law, for the speedy and efficient


enforcement of such liens. 


(Emphasis added.) For a historical abstract of the California Mechanic Lien Statute, see Robinson


v. S & S Development, 256 Cal.App.2d 13, 63 Cal.Rptr. 663 (1967); accord Petersen v. W.T.


Grant Co., 41 Cal.App.3d 217, 115 Cal.Rptr. 874 (1974). A procedural statute has been defined as


one which neither enlarges nor impairs substantive rights but rather relates to the means and


procedures for enforcing these rights. Bellegarde Custom Kitchens v. Leavitt, Me., 295 A.2d 909,


911 (1972). 







[3] It should be noted that Kansas law requires the recorder to cancel the lien after the statutory


period. 


--------- 
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        Steven B. Wall, Salt Lake City, for plaintiff. 


        Joseph M. Chambers, Logan, for defendants. 


        On Certiorari to the Utah Court of Appeals 


        DURHAM, Chief Justice: 


INTRODUCTION 


        ¶ 1 Thomas D. Guy (Guy) and Aspen Construction (Aspen) were defendants in a mechanic's


lien foreclosure action brought by A.K. & R. Whipple Plumbing and Heating (Whipple). We granted


Guy and Aspen's petition for certiorari review of the court of appeals' decision affirming the trial


court's award of no attorney fees in connection with this case. They urge us to find that the trial


court's application of a so-called "flexible and reasoned approach" to determining the "successful


party" pursuant to section 38-1-18 of the Utah Code wrongly led the trial court to find that Guy and


Aspen were not the "successful parties" in this dispute. Because of the trial court's reasoning, it


found that Guy and Aspen were not entitled to attorney fees, even though they won a net


judgment of $527 and Whipple did not win everything it sought through its mechanic's lien. We


affirm. 


BACKGROUND 


        ¶ 2 Guy, a homeowner, hired Aspen, a general contractor, to coordinate construction projects


on three different properties. [1] Aspen hired Whipple to perform heating, ventilation and air


conditioning (HVAC) work, plumbing work, and other services on the properties. Problems arose


with the HVAC system on one of the properties, known as the Thayne's Canyon property.


Because of these problems, Aspen terminated Whipple's services and refused further payment


until Whipple fixed the HVAC system. Whipple then filed mechanic's lien foreclosure actions on all


three properties, and Aspen counterclaimed for damages based on the defective HVAC system.


The three mechanic's lien actions were consolidated for trial. 


        ¶ 3 Two of the lien foreclosure actions are not at issue in this case. [2] Rather, it is the 
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third, largest mechanic's lien for Whipple's work on the Thayne's Canyon property that is at issue.


Although the exact amount of this lien is disputed, we have determined that it was $30,641.35. [3]


Aspen, in turn, claimed $25,000 in damages based on Whipple's allegedly negligent HVAC work







on the Thayne's Canyon property. Whipple II, 2002 UT App 73 at ¶ 20, 47 P.3d 92. Based on that


$25,000 counterclaim, the trial court awarded Aspen a $7,000 "offset for damages based on


[Whipple's] deficient work." After calculating the consequences of the parties' respective wins and


losses on their competing claims, the trial court awarded a net judgment to Aspen in the amount of


$527. Id. 


        ¶ 4 Notwithstanding its finding that Aspen should receive $527, the trial court held that Aspen


was not a "successful party" pursuant to section 38-1-18 of the Utah Code. The trial court found,


and the court of appeals agreed, that "where the net recovery is only $527, ... this is essentially a


'draw.' " Id. (internal quotation omitted). The court of appeals in Whipple II based its decision on


the "flexible and reasoned" approach set forth in Mountain States Broadcasting Co. v. Neale, 783


P.2d 551, 557 (Utah Ct.App.1989) (mem. decision on petition for reh'g) ( Mountain States II )


(internal quotation omitted), and followed in Occidental/Nebraska Federal Savings Bank v. Mehr,


791 P.2d 217 (Utah Ct.App.1990). See Whipple II, 2002 UT App 73 at ¶ ¶ 15-19, 47 P.3d 92. 


        ¶ 5 Aspen argues that the flexible and reasoned approach is inapplicable to this case, and


that instead we should interpret section 38-1-18's term "successful party" as requiring application


of a straight "net judgment" rule for determining the successful party. The net judgment rule


requires the court to consider only which party recovered a net judgment, and award attorney fees


to that party. See Mountain States II, 783 P.2d at 557-58. Because Aspen received a net judgment


of $527, and Whipple failed to recover some of what it sought under its Thayne's Canyon


mechanic's lien, Aspen argues that it was the "successful party" with respect to that lien. 


STANDARD OF REVIEW 


         ¶ 6 When reviewing attorney fee decisions that involve questions of law, we review for


correctness. Robertson v. Gem Ins. Co., 828 P.2d 496, 499 (Utah Ct.App.1992). This is also the


standard we apply when construing statutes. Platts v. Parents Helping Parents, 947 P.2d 658, 661


(Utah 1997). 


ANALYSIS 


         ¶ 7 Although courts have inherent equitable power to award attorney fees when justice or


equity requires, Stewart v. Utah Pub. Serv. Comm'n, 885 P.2d 759, 782 (Utah 1994), attorney fees


are typically recoverable only if an applicable statute or contract so provides. Id.; Mountain States


Broad. Co. v. Neale, 776 P.2d 643, 648 (Utah Ct.App.1989) ( Mountain States I ), clarified by 


Mountain States Broad. Co. v. Neale, 783 P.2d 551 (Utah Ct.App.1989) (mem. decision on petition


for reh'g) ( Mountain States II ). Section 38-1-18 of the Utah Code states: 
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Except as provided in Section 38-11-107, in any action brought to enforce any lien under this


chapter the successful party shall be entitled to recover a reasonable attorneys' fee, to be fixed by


the court, which shall be taxed as costs in the action. 


Utah Code Ann. § 38-1-18 (1997). [4] By its use of the word "shall," the provision mandates that


the successful party be allowed to recover reasonable attorney fees. Richards v. Sec. Pac. Nat'l


Bank, 849 P.2d 606, 612 (Utah Ct.App.1993). Thus, courts do not have discretion to decide


whether to award reasonable attorney fees to the "successful party." Reeves v. Steinfeldt, 915


P.2d 1073, 1079 (Utah Ct.App.1996). The court of appeals has correctly stated that a "successful







party includes one who successfully enforces or defends against a lien action." Kurth v. Wiarda,


1999 UT App 335, ¶ 9, 991 P.2d 1113. 


        ¶ 8 The instant case requires us to decide whether section 38-1-18's use of the term


"successful party" precludes a trial court from finding that, under circumstances such as those in


this case, neither party was actually "successful," and therefore neither party is entitled to attorney


fees. Reasoning that the term "successful party" is essentially synonymous with the term


"prevailing party," Whipple II, 2002 UT App 73 at ¶ ¶ 11-12, 47 P.3d 92, the court of appeals held


that a trial court should apply a "flexible and reasoned" approach to determining which party was


successful. Id. at ¶ ¶ 16, 18-19. This approach is based on the court of appeals' reasoning in


Mountain States II, which was not a mechanic's lien case, but rather one involving a contractual


attorney fees provision that included the term "prevailing party." Mountain States I, 776 P.2d at


648. The court of appeals followed the flexible and reasoned approach it announced in Mountain


States II in the subsequent case of Occidental/Nebraska Federal Savings Bank v. Mehr, 791 P.2d


217 (Utah Ct.App.1990). 


        I. MOUNTAIN STATES II 


        ¶ 9 Mountain States II involved a dispute over the purchase of radio stations. Mountain


States I, 776 P.2d at 645. The contract governing the purchase included an attorney fees provision


providing, in pertinent part: "In the event of commencement of suit by either party to enforce the


provisions of this Agreement, the prevailing party shall be entitled to receive attorneys' fees and


costs as a court may adjudge reasonable in addition to any other relief granted." Id. at 648. The


Mountain States trial court found that both sides had prevailed to some extent, so it awarded both


sides their full attorney fees. Id. at 645. Both sides argued before the court of appeals, however,


that the attorney fees provision in the purchase contract contemplated only one "prevailing party,"


and, predictably, each side claimed to be the prevailing party. Id. at 648. 


        ¶ 10 In Mountain States I, the court of appeals found that there could be only one prevailing


party, despite the fact that the trial judge had awarded both parties money damages for claims


arising from the same transaction. Id. Furthermore, the court of appeals held that prevailing party


status was determined by the identity of the party receiving the net judgment. Id. at 649. The court


acknowledged, however, that 


[t]he determination of a "prevailing party" becomes even more complicated in cases involving


multiple claims and parties ... and where the ultimate award of money damages does not


adequately represent the actual success of the parties under the peculiar posture of the case.


These cases demonstrate the need for a flexible and reasoned approach to deciding in particular


cases who actually is the prevailing party. 


Id. at 649 n. 7 (citations omitted). 


        ¶ 11 Mountain States II was the court of appeals' memorandum decision on a petition for


rehearing filed by Mountain States. 783 P.2d at 557. Mountain States had not received a net


judgment in Mountain States I, and it was therefore not the "prevailing party" under the court's


initial application of the 
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net judgment rule. Mountain States argued that it was nevertheless the real prevailing party







because throughout the trial it had claimed that it was entitled to an offset, and it ultimately did


prove its entitlement to the offset. Id. Furthermore, Mountain States argued that its opponent--a


party named NBA--was the non-prevailing party, because NBA had contended Mountain States


deserved no offset, but an offset was nonetheless awarded. Id. The appellate court cogently


explained why a strict application of an unmodified net judgment rule could create absurd results: 


Mountain States suggests that the absurdity of our reliance on the "net judgment" rule in a case


like this is shown by the fact that if it had proven offsets totaling even $1.00 less than the amount


otherwise due under the note, despite a near-total victory for Mountain States the net judgment


would still be in favor of NBA and strict application of the net judgment rule would leave NBA the


prevailing party. Mountain States' point is well-taken. On the other hand, carrying its own position


to an equivalent extreme works an equally untenable result: If Mountain States had shown its


entitlement to an offset of only $1.00, under its view it would be the prevailing party since it had


claimed an offset in an amount to be proved and proved one. 


Id. Having thus explained why a simplistic, mechanical application of either the net judgment rule


or Mountain States' approach could create absurd results, the Mountain States II court


emphasized 


the need for a flexible and reasoned approach to deciding in particular cases who actually is the


prevailing party.... [N]othing in our opinion should be taken to suggest that the net judgment rule


can be mechanically applied in all cases, although it will usually be at least a good starting point. 


Id. (internal quotation omitted). Implicit in this ruling is the notion that courts should not ignore


common sense when deciding which party prevailed. The court therefore used the net judgment


rule as a starting point, and considered the question of which party had prevailed from "two


additional perspectives." Id. at 558. 


        ¶ 12 The two additional perspectives the court considered both focused on determining


"comparative victory" rather than simply which party won the net judgment. Id. The court explained


that the main dispute between the parties centered on a $30,000 payment. Id. NBA argued that


Mountain States owed NBA the entire $30,000, while Mountain States argued that it was entitled


to at least $30,000 in offsets, and therefore owed NBA nothing. Id. "Total victory for Mountain


States would have been its proving entitlement to all $30,000. Total victory for NBA would have


been its proving Mountain States was entitled to nothing. A 'draw' would have been a decision


dividing the $30,000 equally." Id. As it turned out, however, NBA won four times the amount that


Mountain States won. Id. 


        ¶ 13 The other perspective the court used to determine which party prevailed focused on the


party that won a greater percentage of the amount it had claimed in damages or offsets. Thus, the


court explained that depending on how NBA's punitive damage claim was calculated, NBA


recovered between thirty-three percent (33%) and sixty percent (60%) of the damages it had


sought. Id. Mountain States, on the other hand, won only nine percent (9%) of what it had sought.


Id. Viewing the outcome of the trial from these two vantage points, the court found that NBA won


an overall victory, and was therefore the "prevailing party." Id. 


        ¶ 14 We believe that Mountain States II's common sense "flexible and reasoned" approach


was correctly applied to the interpretation of contractual "prevailing party" language.







Occidental/Nebraska strongly supports this conclusion. That case, unlike Mountain States II,


involved a statutory "prevailing party" attorney fees provision. See 791 P.2d at 221 (citing Utah


Code Ann. § 57-1-32 (1986)). The plaintiff claimed $600,000 in damages, but only recovered


$7,300--a sum that the defendants had stipulated to owing early in the litigation. Id. at 222. Based


on the flexible and reasoned approach, the court was able to find that 
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the defendants, not the plaintiff, were the prevailing party. Id. 


        ¶ 15 The instant case involves the term "successful party" as used in the context of a


mechanic's lien action, rather than the "prevailing party" language construed in Mountain States II.


We therefore examine whether Mountain States II's flexible and reasoned approach should be


applied to cases involving the "successful party" term in section 38-1-18 of the Utah Code. 


        II. CONSISTENCY OF THE "FLEXIBLE AND REASONED" APPROACH WITH UTAH CODE


ANNOTATED SECTION 38-1-18 


         ¶ 16 Section 38-1-18 of the Utah Code is a lien statute, while Mountain States II concerned


an attorney fees provision in a contract. Consequently, we should adopt the "flexible and


reasoned" approach from Mountain States II only if it is consistent with the purposes of section 38-


1-18. 


         ¶ 17 As a preliminary matter, we note that the legislature has not defined the term


"successful party" as it is used in section 38-1-18. See Utah Code Ann. §§ 38-1-1 to -29 (2001 &


Supp.2003). We can find no case law construing the term "successful party" in light of


circumstances like those in this case, where both parties have won and lost some of their


competing claims arising from the same underlying facts. [5] Aspen has cited several cases


dealing with section 38-1-18, but none of them actually support its position. 


        ¶ 18 A representative example is Aspen's repeated emphasis on our decision in Palombi v. D


& C Builders, 22 Utah 2d 297, 452 P.2d 325, 327-28 (1969). Aspen asserts that Palombi


forecloses the result Whipple seeks in this case. Aspen's argument, however, is unsupported by


the language of Palombi, which focuses only on the issue of whether one who successfully


defends against a mechanic's lien could be a successful party under the statute: "the statute


confers the benefit [of receiving attorney fees] not only on the one who asserts the lien but upon


the 'successful party[,]' in this instance the plaintiff, who defended against the lien." Id. at 327.


Palombi says nothing about whether a court can find that there was no "successful party" in a


case where both parties won and lost on parts of their competing claims, while one party received


a comparatively small net judgment. The same is also true of the other cases Aspen cites. 


        ¶ 19 What the case law does reveal is that Utah appellate courts have routinely used the


terms "successful party" and "prevailing party" interchangeably. See, e.g., Cobabe v. Crawford,


780 P.2d 834, 835 n. 1 (Utah Ct.App.1989). Likewise, Black's Law Dictionary treats the terms


"successful party" and "prevailing party" as synonyms. Whipple II, 2002 UT App 73 at ¶ 11, 47


P.3d 92 (citing Black's Law Dictionary 1145 (7th ed.1999)). Significantly, both this court and the


court of appeals have used the terms interchangeably even in the context of mechanic's lien


cases. See ProMax Dev. Corp. v. Raile, 2000 UT 4, 998 P.2d 254; J.V. Hatch Constr., Inc. v.


Kampros, 971 P.2d 8 (Utah Ct.App.1998). Thus, we are satisfied that Mountain States II's "flexible







and reasoned" approach should not be unavailable in this case simply by virtue of the fact that it is


based on the term "prevailing party" rather than "successful party." 
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        ¶ 20 Aspen concedes that Utah appellate courts have often used the terms "successful party"


and "prevailing party" interchangeably. Aspen argues, however, that even when using the terms


interchangeably, we have always referred to and applied a historical legal standard in which no


draw was possible. This is one of Aspen's key arguments, because if true, it means that we have


historically employed a legal standard that permits no finding of a draw even in cases with no clear


winner. The existence of such precedent, in light of stare decisis, would strongly militate against


affirming the court of appeals in this case. 


        ¶ 21 Aspen cites two cases in support of this argument: ProMax Development and J.V. Hatch


Construction. We have examined both cases, and conclude that despite Aspen's assertions, the


courts in both cases had no reason to consider the issue of whether section 38-1-18 permits a


court to find a draw, with no "successful party" entitled to attorney fees. Rather, the main issue in


ProMax Development was whether there had been sufficient evidence of an accord and


satisfaction to justify the defendants' victory in the mechanic's lien foreclosure action. 2000 UT 4 at


¶ 17, 998 P.2d 254. The defendants apparently had no counterclaims in the case, id. at ¶ 2-9, and


won a complete and unequivocal victory on the accord and satisfaction issue. Id. at ¶ 33. Thus, far


from thoughtfully applying some "historical legal standard" that permits no finding of a draw under


appropriate circumstances, the court had no reason to consider the issue at all. 


        ¶ 22 The same is true with J.V. Hatch Construction. The main issue there was whether a


successful mechanic's lien claimant's prima facie case for attorney fees required proof that the


claimant had properly mailed notice of the lien to the defendant. 971 P.2d at 11-12. The court held


that such proof was not required as part of the claimant's case for attorney fees, and that instead it


was the defendant's burden to show that attorney fees were precluded by the lien claimant's


failure to properly mail notice of the lien. Id. As in ProMax Development, but unlike the instant


case, there was no indication that each party had sued the other and partially won and lost. The


identity of the "successful" or "prevailing" party was not remotely at issue. Our review of these and


other cases confirms that we have never previously applied any standard that precludes a finding


of a draw in a situation like the one before us. 


        ¶ 23 The next issue is whether the flexible and reasoned approach is consistent with section


38-1-18 of the Utah Code. Aspen argues that it is not consistent because Mountain States II was


based on a contractual "prevailing party" attorney fees provision, while mechanic's lien cases such


as this one involve a "very specific statutory framework mandated by the legislature." While this is


a distinction, Aspen provides no meaningful analysis explaining why the flexible and reasoned


approach is incompatible with the statutory framework. The court of appeals, on the other hand,


concluded that "application of our 'prevailing party' jurisprudence to section 38-1-18 does not


detract from its objective." Whipple II, 2002 UT App 73, ¶ 12, 47 P.3d 92. We agree. 


         ¶ 24 If Utah's mechanic's lien is a "statutory creature[ ]," AAA Fencing Co. v. Raintree Dev. &


Energy Co., 714 P.2d 289, 291 (Utah 1986) (per curiam), then section 38-1-18 is one of that


creature's sharper claws. The purpose of the mechanic's lien is to protect those whose labor or







materials have enhanced the value of property. Id. Section 38-1-18 strengthens that protection by


ensuring that someone who successfully uses a mechanic's lien to enforce a payment obligation


for such enhancement will not ultimately bear the legal costs of that enforcement action. It also


functions as a penalty for one who wrongly fails to pay for enhancement to his property.


Simultaneously, it has the effect of discouraging abuse of the lien process by creating a strong


disincentive for a would--be litigant to wrongly inflict a mechanic's lien on a property owner whose


property was not actually enhanced. See also Utah Code Ann. § 38-1-25 (2001) ("Abuse of lien


right-Penalty"). [6] Theoretically, 
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therefore, it should reduce the number of mechanic's liens that are filed, and encourage property


owners against whom such liens are rightfully filed to keep attorney fees low by settling quickly. At


the same time, section 38-1-18 should also discourage the filing of frivolous and unsupportable


mechanic's liens, because a mechanic's lien plaintiff who is not successful must pay the


defendant's attorney fees. 


        ¶ 25 The question, then, is whether the flexible and reasoned approach to determining which-


-if any--party was successful defeats the self-evident purposes of section 38-1-18. We believe that


it furthers, rather than hinders, the statute's objectives. It ensures that only parties that are


genuinely "successful" according to the trial court's common sense logic will be able to extract


their attorney fees from their opponents. Aspen seeks a rigid rule that would deprive trial courts of


their power to apply their discretion and common sense to this issue, and would require a trial


court to award fees to whichever party emerged with a net judgment, no matter how insignificant.


Such a result is not required by the statute. 


         ¶ 26 Instead, we agree with the court of appeals, in this case and Mountain States II, that


rigid application of the net judgment rule can result in unreasonable awards of attorney fees. We


also agree that trial courts should, as permitted by statute and other applicable law, use their


common sense in deciding whether a party was "successful" in bringing or defending against a


mechanic's lien enforcement action. See Whipple II, 2002 UT App 73 at ¶ 19, 47 P.3d 92. This


approach requires not only consideration of the significance of the net judgment in the case, but


also "looking at the amounts actually sought and then balancing them proportionally with what was


recovered." Id. at ¶ 19 (citing Stichting Mayflower v. Newpark Res., 917 F.2d 1239, 1248 n. 9 (10th


Cir.1990) ("We think the district court should attempt to weigh the relative success of the parties[']


... claims if it can find a reasoned basis for doing so.")). Depending on the unique circumstances of


a given case, it will often--but not necessarily always--make sense for the trial court to analyze the


issue using the same kinds of "additional perspectives" that the Mountain States II court


employed. Our review of the case law persuades us that in the great majority of cases, the flexible


and reasoned approach will identify a clearly successful party that is genuinely entitled to receive


attorney fees. However, because we are adopting a "flexible and reasoned" approach, we leave it


to the trial courts' discretion to decide which additional common sense perspectives are most


appropriate to consider in future cases. 


        III. APPLICATION OF THE FLEXIBLE AND REASONED APPROACH TO THIS CASE 


         ¶ 27 Having decided that it is appropriate to apply the flexible and reasoned approach to the







instant case, we turn our attention to whether the court of appeals correctly affirmed the trial


court's application of that approach. The trial court explained its primary reason for awarding no


attorney fees as follows: 


The Court feels where plaintiff was claiming roughly $13,000 on the Thayne's Canyon property


(allowing for the $17,000 already paid), and where defendant was claiming roughly $25,000 in


damages for the negligence of the plaintiff, and further where the net recovery is only $527, the


Court is of the opinion that this is essentially a "draw" and no attorney's fees 
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should be awarded. The Appellate Courts in our state have acknowledged that the "net recovery


rule" is essentially a starting point and need not be applied strictly under all circumstances. 


        ¶ 28 Although lacking in detail, the trial court's explanation of its rationale is adequate


because it demonstrates that the court correctly considered common sense factors in addition to


the net judgment. It is apparent from the trial court's reasoning that it believed Aspen's net


recovery of only two percent (2%) of its claimed damages was insufficient to make it the


"successful party." 


        ¶ 29 As noted above, Aspen insists that both the trial court and the court of appeals


mistakenly believed that Whipple sought only $13,000, when it appears that Whipple actually


sought $30,641.35. See supra note 3. Nevertheless, the trial court's conclusion is bolstered by the


fact that Whipple was not completely defeated in its attempt to foreclose the Thayne's Canyon


mechanic's lien. One of the recurring themes in Aspen's briefing is that "Whipple was not


successful in obtaining a mechanic's lien foreclosure as to the Thayne[']s Canyon property." That


statement is misleading, however, because while Whipple did not win one hundred percent


(100%) of what it claimed under the Thayne's Canyon mechanic's lien, it did win much of what it


sought, including the largest single element of that lien: the plumbing work. Whipple claimed


$14,158 for plumbing work, and won $12,158 after the court deducted $2,000 in offsets.


Additionally, Whipple claimed and recovered $10,200 for the value of "sewer laterals" that it added


to the property. Finally, Whipple recovered $100 of the $780 it sought for backhoe services at the


Thayne's Canyon property. Thus, Whipple prevailed on over $24,000 of the approximately


$30,000 in claims under the Thayne's Canyon mechanic's lien. 


        ¶ 30 There is a lot more to this story than just the net judgment or the fact that Whipple did


not recover everything that it sought through its mechanic's lien. Aspen had only partial success


defending itself from Whipple's claimed mechanic's lien on the Thayne's Canyon property, and it


also had only partial success on its counterclaim for negligence. Whipple likewise had only partial


success, both in seeking to foreclose its mechanic's lien and in defending itself from Aspen's


counterclaims. The mere fact that, once the dust settled, Aspen walked away with a net judgment


of $527, does not convince us that Aspen was the "successful party" as we interpret that term in


section 38-1-18 of the Utah Code. Thus, we find that the court of appeals correctly affirmed the


trial court's finding of a draw in this case. 


CONCLUSION 


        ¶ 31 The court of appeals correctly affirmed the trial court's interpretation of the term


"successful party" in section 38-1-18. The term is synonymous with the term "prevailing party" as







construed in non-mechanic's lien cases, and neither the language of Utah's mechanic's lien


statute nor the self-evident purposes of section 38-1-18 preclude application of the flexible and


reasoned approach to determining which, if any, party is entitled to an award of attorney fees. The


common sense rationale supporting the Mountain States II and Occidental/Nebraska cases is


sound, and absent a legislative mandate to the contrary, we see no reason why it should not be


applied in the context of section 38-1-18. 


        ¶ 32 Moreover, the flexible and reasoned approach was correctly applied in this case. The


net judgment Aspen received was very small in relation to both parties' competing claims, and


Aspen won less than one-third of what it sought on its counterclaim. Whipple was largely, though


not wholly, successful, both in foreclosing its mechanic's lien on the Thayne's Canyon property,


and in defending itself against Aspen's counterclaim. The court of appeals, after using the net


judgment as a starting point, carefully weighed the relative success of the parties on their


competing claims, balancing the amounts each party sought with the amounts each party


recovered. The court of appeals thus correctly applied the flexible and reasoned approach to


determining the successful party under section 38-1-18 of the Utah Code. Affirmed. 
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        ¶ 33 Associate Chief Justice WILKINS, Justice DURRANT, Justice PARRISH, and Justice


NEHRING concur in Chief Justice DURHAM's opinion. 


--------- 


Notes: 
[1] For the sake of simplicity and consistency with the lower court decisions in this case, our


decision refers to Aspen alone when discussing defendants and their arguments. 
[2] Whipple prevailed on these two lien foreclosure actions and the trial court ruled that Whipple,


as the "successful party" pursuant to section 38-1-18 of the Utah Code, was entitled to the


attorney fees allocable to these liens. Guy and Aspen did not seek review of these judgments, and


they are not at issue in this case. 
[3] The trial court and the court of appeals both believed that $13,000 was the amount of the lien,


once $17,000 already paid by Aspen was taken into account. A.K. & R. Whipple Plumbing &


Heating v. Guy, 2002 UT App 73, ¶ 20, 47 P.3d 92 ( Whipple II ). Aspen protests that this is a


mathematical error, and that the actual amount of Whipple's lien was $30,641.35. In response,


Whipple argues for yet another figure as the amount of its Thayne's Canyon lien: $23,780.55.


Whipple bases this argument on its unsupported assertion in its brief that the $6,660.80


discrepancy between Whipple's figure and Aspen's figure stems from Aspen's erroneous inclusion


of a claim for relocating a municipal water line that was never part of the Thayne's Canyon lien. 


Based upon the parties' apparent agreement that the court of appeals and the trial court were


mistaken, and based upon our own review of the record and the exhibits attached to Aspen's


briefs, we conclude that Whipple's mechanic's lien sought more than the $13,000 figure that the


courts below used. Furthermore, because Whipple has failed to point us to a part of the record


demonstrating that the municipal water line relocation claim was not part of the Thayne's Canyon


lien or that Whipple had raised this argument below, we use Aspen's figure of $30,641.35. We


point out, however, that given the analysis that follows in this opinion, the $6,660.80 discrepancy







does not affect the outcome of the case. 
[4] While this is the version of section 38-1-18 that is controlling for the purposes of this case, the


legislature amended it in 2001 primarily by adding two additional subsections. See Utah Code


Ann.§ 38-1-18 (2001). 
[5] We emphasize, however, that a court should look only to the parties' claims and counterclaims


relating directly to the specific mechanic's lien at issue. Stated another way, when assessing


which party is the "successful party" under the mechanic's lien statute, a court should confine itself


to consideration of only those claims relating directly to both the particular property on which the


mechanic's lien action is asserted and the particular work on which the mechanic's lien action is


based. 


In this case, because Aspen's appeal concerned only Whipple's mechanic's lien action with


respect to the Thayne's Canyon property, we confine our analysis to those Aspen counterclaims


relating directly to the mechanic's lien action on that property. However, if Aspen's appeal had


concerned Whipple's other two foreclosure actions or involved counterclaims not directly related to


the work that was the basis for Whipple's mechanic's lien claim on the Thayne's Canyon property,


application of the flexible and reasoned approach would remain the same. Any recovery by Aspen


with respect to other properties or other unrelated work on the Thayne's Canyon property would


be irrelevant in determining which party was the "successful party" under the mechanic's lien


statute. 
[6] This section of the Utah Code provides: 


(1) Any person entitled to record or file a lien under Section 38-1-3 is guilty of a class B


misdemeanor who intentionally causes a claim of lien against any property, which contains a


greater demand than the sum due to be recorded or filed: 


(a) with the intent to cloud the title; 


(b) to exact from the owner or person liable by means of the excessive claim of lien more than is


due; or 


(c) to procure any unjustified advantage or benefit. 


(2) In addition to any criminal penalties under Subsection (1), a person who violates Subsection


(1) is liable to the owner of the property or an original contractor or subcontractor who is affected


by the lien for the greater of: 


(a) twice the amount by which the wrongful lien exceeds the amount actually due; or 


(b) the actual damages incurred by the owner of the property. 


Utah Code Ann. § 38-1-25 (2001). 


--------- 
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        Michael J. Wilson, for Updegraff. 


        Before: FORD ELLIOTT, JOYCE and BECK, JJ. 


        BECK, J.: 


        ¶ 1 Plaintiff-appellant Artsmith Development Group, Inc. (Artsmith), filed this mechanics' lien


action against defendant-cross-appellant Ethel R. Updegraff, for amounts remaining unpaid after


Artsmith built a house on Updegraff's land in accordance with a construction contract between the


parties. After a bench trial, the trial court awarded Artsmith a lien against the real property in the


amount of $24,171.50. Artsmith and Updegraff filed post trial motions which were denied. This


timely appeal and cross-appeal followed. 


        ¶ 2 In its appeal, Artsmith argues it should have been awarded additional lien amounts for


change order fees, profit on changes, interest and attorneys' fees. In her cross-appeal, Updegraff


challenges the entire lien, arguing that the claim was improperly amended, and that the underlying


work was unsatisfactory. We affirm in part and reverse and remand in part. 


         ¶ 3 We first address Artsmith's argument that it should have been awarded a lien for a


greater amount, including $650 for change order fees, $18,129.00 for interest, $2106.00 for profit


on changes, and an unspecified amount for counsel fees. With regard to the change order fees,


the trial court held that Artsmith did not follow the contractual procedure for written change orders,


and therefore this amount was not properly documented and earned. After our review of the


record, we find no error in this holding. 


         ¶ 4 The trial court further held that the amounts claimed for interest, attorneys' fees and profit


on changes were not properly the subject of a mechanics' lien claim. With regard to interest and


attorneys' fees, we agree. The relevant statute provides, in pertinent part: 


Every improvement and the estate or title of the owner in the property shall be subject to a lien, to


be perfected as herein provided, for the payment of all debts due by the owner to the contractor or


by the contractor to any of his subcontractors for labor or materials furnished in the erection or







construction, or the alteration or repair of the improvement, provided that the amount of the claim


... shall exceed five hundred dollars ($500). 


49 P.S. § 1301 (Purdon 2001) (emphasis added). The statutory basis for a mechanics' lien


expressly limits the lien to amounts owed for labor and materials only. The mechanics' lien law is


"intended to protect the prepayment labor and materials that a contractor invests in another's


property, by allowing the contractor to obtain a lien interest in the property involved." Matternas v.


Stehman, 434 Pa.Super. 255, 642 A.2d 1120, 1124 (1994). 


         ¶ 5 A mechanics' lien cannot be made the basis of recovery of unliquidated damages for


breach of contract. Alan Porter Lee, Inc. v. Du-Rite Products Co., 366 Pa. 548, 79 A.2d 218


(1951). Moreover, a mechanic's lien proceeding is not intended to settle the contractual obligations


of the parties. Matternas, supra. See also TCI Const. Corp. v. Gangitano, 403 Pa.Super. 621, 589


A.2d 1135, 1137 (1991) (housing and feeding of employees, in addition to costs of equipment,


labor and materials, were costs that were incurred solely for the particular project and were


necessary for the work to go forward and were properly lienable in mechanics' lien action; claim


was not an attempt to recover unliquidated damages for breach of contract); Halowich v. Amminiti,


190 Pa.Super. 314, 154 A.2d 406 (1959) (mechanics' 
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lien can be sustained only for work done or materials furnished and not for unliquidated damages


for breach of contract). 


         ¶ 6 Instead, the mechanics' lien law authorizes a special remedy in favor of a unique class of


creditors and the liens are thus generally reviewed with a strict construction of the statute that


created them. Sampson-Miller Assoc. Companies v. Landmark Realty Co., 224 Pa.Super. 25, 303


A.2d 43 (1973). Any questions of interpretation of the mechanics' lien law should be resolved in


favor of a strict, narrow construction. Denlinger v. Agresta, 714 A.2d 1048 (Pa.Super.1998). 


        ¶ 7 The mechanics' lien law provides the following definitions. The term "labor" includes the


furnishing of skill or superintendence. 49 P.S. § 1201(9). The term "materials" is defined as


"building materials and supplies of all kinds, and also includes fixtures, machinery and equipment


reasonably necessary to and incorporated into the improvement." 49 P.S. § 1201(7). The trial


court denied Artsmith's claim for attorneys' fees and interest because the mechanics' lien statute--


as strictly construed--does not authorize a lien for these amounts, and we hold that conclusion


was correct. 49 P.S.§ 1301. Items other than labor and materials are more properly sought in an


action for breach of the construction contract, if that contract authorizes recovery of interest and


attorneys' fees. [1] See Pittsburgh Const. Co. v. Griffith, 834 A.2d 572 (Pa.Super.2003) (interest


was recoverable in action for breach of construction contract). 


         ¶ 8 Although profit is not specifically enumerated in § 1301 as an item recoverable in a


mechanics' lien, nor is it mentioned in the statutory definitions of "labor" and "materials," we find


decisional law permits the inclusion of profit. The rationale is that unless profits are counted the


contractors' labor would be provided for free. 


        ¶ 9 In Murphy v. Bear, 240 Pa. 448, 452, 87 A. 854, 856 (1913), our Supreme Court stated: 


"When a contractor stipulates to put up a building and the owner agrees with him that he shall do


so, and the terms are expressed, it must follow as a consequence that the mechanic acquires







some profit if he accomplishes the work, and the owner binds himself to pay it, and this subjects


the real estate to the possibility of a lien as a result of nonpayment on his part." That this is a


correct view of the law, and that in this sense profits may be included in a lien, are obvious. 


See also Johnson v. Kusminsky, 287 Pa. 425, 135 A. 220 (1926) (in mechanics' lien proceeding,


contractor was entitled to whatever made up the cost of labor and material, including operating


expenses and profit). 


        ¶ 10 Therefore, with regard to Artsmith's appeal, we reverse the trial court's decision on this


claim only, and remand for a recalculation of the mechanics' lien amount including profit of


$2106.00. [2] 
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        ¶ 11 We now turn to Updegraff's argument in her cross-appeal that the mechanics' lien


complaint was not specific enough, and was amended in an improper and untimely manner. The


claim is meritless, as the trial court simply allowed Artsmith to support its original claim with more


complete documentation and explanation. We find no prejudicial error here. Likewise, we find no


error in the trial court's conclusion that Updegraff owes Artsmith money for the work performed.


The trial judge heard testimony from several witnesses, and made credibility determinations with


regard to the work performed and the agreement of the parties. His decision was supported by the


evidence of record, and we find no abuse of discretion in his conclusions. 


        ¶ 12 Order affirmed in part and reversed in part. Remanded for recalculation of lien to include


profit on approved changes. Jurisdiction relinquished. 


--------- 


Notes: 
[1] A civil action is not barred by the pendency of an action in rem upon a mechanics' lien, nor is


the mechanics' lien claim barred by the pendency of the civil action; the plaintiff is at liberty to


proceed against the property at the same time he resorts to a personal action against the


defendant, though he is limited to one ultimate satisfaction. Summ.Pa.Jur.2d § 20:2. See also 49


P.S. § 1702; Matternas, supra. 
[2] Obviously, to the extent that any part of this amount pertains to change fees that were denied


by the trial court because they were not properly documented or incurred in accordance with the


contract provisions, that amount of profit is not recoverable. 


--------- 
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        RUSSON, Associate Chief Justice. 


        ¶ 1 Appellant Associated General Contractors ("AGC") filed suit challenging the Board of Oil,


Gas and Mining's ("the Board") promulgation of a rule defining the terms "sand," "gravel," and


"rock aggregate" as used in sections 40-8-4(3)(b) and 40-8-4(8)(b) of the Utah Code. The district


court upheld the rule, granting summary judgment in favor of the Board. We affirm. 


BACKGROUND 


        ¶ 2 The Utah Mined Land Reclamation Act ("the Mining Act") requires affected mining


operations within the state to ensure that their lands are restored "during or after mining" to a


"safe, stable, ecological condition and use which will be consistent with local environmental


conditions." Utah Code Ann. §§ 40-8-4(14), -12.5 (1998). To implement this objective of


"reclamation," the Mining Act charges the Board with "enact[ing] rules ... necessary to carry out


the purposes" of the statute. Id. § 40-8-6(1). The statute further authorizes the Board to "take such


other actions within the purposes of this act as may be necessary to enforce its provisions." Id. §


40-8-6(4). 


        ¶ 3 In 1987, the legislature amended the Mining Act to restrict its regulatory scope.


Specifically, the new amendment excluded from regulation the extraction of sand, gravel, and rock


aggregate. The statute now reads, " 'Deposit' or 'mineral deposit' excludes sand, gravel, [and] rock


aggregate." Id. § 40-8-4(3)(b). Likewise, the statute states that the term " '[m]ining operation' does


not include ... the extraction of sand, gravel, and rock aggregate...." Id. § 40-8-4(8)(b). The


amendment, however, did not define sand, gravel, or rock aggregate. 


        ¶ 4 Subsequently, on February 7, 1997, the Board proposed a draft rule defining the terms


sand, gravel, and rock aggregate as used in the Act. Noting that such definitions were necessary


to "clarify [the Act's] exemptions to the regulated community," the draft rule interpreted sand to







mean sedimentary, "naturally occurring unconsolidated or moderately consolidated [1]


accumulation of rock and mineral particles, the dominant size range being between 1/16mm to


2mm." Likewise, the draft rule proposed defining gravel to include sedimentary, "naturally


occurring unconsolidated or moderately consolidated accumulation of rock and mineral particles"


predominantly sized 2 mm to 10 mm. Finally, the draft rule sought to define rock aggregate as


"those consolidated rock materials occurring within or above a sand deposit, a gravel deposit or a


sand and gravel deposit that were emplaced by sedimentary processes acting contemporaneously


with or subsequent to the formation of the sand or sand and gravel deposit." 


        ¶ 5 Following proposal of this draft rule, the Board requested informal public comment on its


recommended definitions of sand, gravel, and rock aggregate. Accordingly, the Board notified 173


Utah counties, cities, and other interested parties of the proposed rule 
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in a letter dated July 25, 1997. In addition, the Board accepted public comment and testimony on


the proposed definitions at five separate briefing sessions held in May, June, July, and October


1997 and January 1998. 


        ¶ 6 The Board also conducted three public meetings concerning its proposed definitions on


November 25, 1997, December 15, 1997, and January 28, 1998. Parties attending these meetings


consisted of both concerned citizens and representatives of interested parties and governmental


entities, including AGC. During its December 15 meeting, the Board requested that participants


submit additional written comments on the proposed definitions. Subsequently, the Board received


the requested comments, which included various suggested revisions to the draft rule's definitions


of sand, gravel, and rock aggregate. Utah County, for instance, claimed that the Board's proposed


definition of rock aggregate was too much "like a standard geology definition," and thus urged the


Board to instead adopt a definition based on economics. Similarly, AGC contended throughout the


process that the Board should promulgate a rule defining sand, gravel, and rock aggregate as


materials that "inherently ha[ve] no greater value than the material around" them. The Utah Mining


Association, however, wrote to the Board during the informal comment period in support of the


proposed definitions. Its letter stated, "[W]e have reviewed the [proposed] definition[s] and have no


objection.... We appreciate that you presently do not have any measurement to differentiate


between [mining and sand, gravel, and rock aggregate operations,] and support the concept


embodied in the proposed definition[s]." 


        ¶ 7 At the conclusion of its January 28, 1998, meeting, the Board decided "to proceed


forward with [formal] rulemaking regarding the definition of sand, gravel, and rock aggregate."


However, the Board further determined that while it would continue to propose the definitions of


sand and gravel contained in the draft rule, it would alter the proposed definition of rock aggregate


to reflect a definition that had been previously challenged in Larson Limestone Co. v. State,


Division of Oil, Gas & Mining, 903 P.2d 429 (Utah 1995). [2] That definition read: " '[R]ock


aggregate' ... mean[s] rock materials associated with a sand deposit, gravel deposit, or sand and


gravel deposit that were created by alluvial sedimentary processes. [T]he definition of rock


aggregate specifically excludes any solid rock (bedrock) exposed at the surface of the earth or


overlain by unconsolidated material." 







        ¶ 8 Accordingly, on February 3, 1998, the Board initiated a formal rulemaking for defining


sand, gravel, and rock aggregate. First, the Board published notice on February 8, 1998, in the


state's two major newspapers seeking public comment on the proposed rule. Then, on February


25, 1998, the Board conducted a formal, on-the-record hearing to receive evidence on the


proposed rule. At the hearing, Lowell Braxton, director of the Utah Division of Oil, Gas and Mining


("the Division"), [3] explained why the Division supported definitions "based on geological


distinctions instead of the end use" of materials. He stated: 


         


We have a statutory obligation to regulate non-coal mining activity that does not contemplate an


end use or a specific commodity. In other words, we regulate the activity, not the specific


commodities, unless otherwise exempted. 


        Second[ ], ... [t]he legislative findings [of the Mining Act] state that mined land should be


reclaimed to promote post-mining land uses and that reclamation requirements need to reflect the


diversity of topographic, geologic, economic, and other criteria specific to a given deposit.


Therefore, ... reclamation of disturbances, not commodities-specific or end-use reclamation, is


directed by statute. 
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        [Finally, t]he [l]egislature exempted from regulation ... sand, gravel, and rock aggregate ...,


again, with no mention of end use. 


        Mr. Braxton further testified that he believed the Board's proposed definitions to comport with


the legislative intent of the Mining Act, reasoning that in referencing the terms sand, gravel, and


rock aggregate together, "[the legislature was] clearly talking about rock aggregate in conjunction


with sand and gravel operations." He also stated that the Division does not "regulate sand, gravel,


and rock aggregate[,] and we don't propose to regulate that." Finally, Mr. Braxton noted that the


Board had received extensive public comment on the proposed definitions, and that in drafting the


definitions, the Board relied on "two widely recognized geologic source materials" produced by the


American Geological Institute and the United States Bureau of Mines. 


        ¶ 9 Following Mr. Braxton's testimony, three representatives of AGC testified in opposition to


the Board's proposed definitions. Specifically, AGC contended that the definitions' inclusion of only


unconsolidated and moderately consolidated materials was not "consistent with the legislative


intent" of the Act. Consequently, AGC requested that the Board adopt definitions based, not on


whether such materials were deposited by sedimentary processes, but instead on whether they


have a "greater intrinsic value than the material in which [they are] contained." 


        ¶ 10 Approximately two months later, on April 22, 1998, a quorum of the Board convened to


deliberate on the proposed rule. After considering "all supporting and opposing comments, sworn


testimony, and exhibits," along with the evidence gathered throughout the informal rulemaking


process, the Board found the proposed definitions of sand, gravel, and rock aggregate to be


"based on substantial geological evidence and, as such, [to be] entirely consistent with the letter


and intent of the ... [Mining] Act." Accordingly, the Board unanimously adopted the proposed rule,


defining sand, gravel, and rock aggregate in the following manner: 


        "Sand" means a naturally occurring unconsolidated to moderately consolidated accumulation







of rock and mineral particles, the dominant size range being between 1/16mm to 2mm, which has


been deposited by sedimentary processes. 


        .... 


        "Gravel" means a naturally occurring unconsolidated to moderately consolidated


accumulation of rock and mineral particles, the dominant size range being between 2mm and


10mm, which has been deposited by sedimentary processes. 


        .... 


        "Rock Aggregate" means those consolidated rock materials associated with a sand deposit, a


gravel deposit, or a sand and gravel deposit, that were created by alluvial sedimentary processes.


The definition of rock aggregate specifically excludes any solid rock in the form of bedrock which is


exposed at the surface of the earth or overlain by unconsolidated material. 


Utah Admin. Code R647-1-106 (2001). 


        ¶ 11 Displeased with these definitions--and with the Board's rejection of their economic


approach to defining the terms--AGC filed suit on September 4, 1998, challenging the final rule


pursuant to section 12.1 of the Utah Administrative Rulemaking Act ("the Rulemaking Act"). Utah


Code Ann. § 63-46a-12.1 (1997). On October 29, 1998, AGC served on the Board its first set of


interrogatories and requests for production of documents. In response, the Board moved for a


protective order, contending that discovery was improper since the Rulemaking Act empowers


district courts "to function in an essentially appellate capacity in reviewing ... administrative rule[s]."


AGC replied by arguing, among other things, that "[d]iscovery is necessary to determine whether


[the Board's] rule is consistent with its governing statute." After considering both motions, the


district court issued a protective order in a ruling dated March 8, 1998, excluding discovery from


the suit. 


        ¶ 12 Subsequently, both parties moved for summary judgment. In support of its motion, the


Board argued that it possessed the "technical expertise" necessary to define 
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sand, gravel, and rock aggregate under the Mining Act; that its definitions of these terms were


"reasonable and based on substantial evidence"; and that in determining whether its rule


appropriately conformed to the Mining Act and was supported by substantial evidence, the district


court should employ an arbitrary and capricious standard of review. Conversely, AGC urged the


district court to "apply [a] correction of error" standard of review, and thus, "declare the rule invalid"


because the definitions "conflict" with the Mining Act's language and intent. In addition, AGC


contended that the Board's rule should be overturned because it was not supported by substantial


evidence. 


        ¶ 13 On March 21, 2000, the district court granted summary judgment in favor of the Board,


finding under an arbitrary and capricious standard that the Board's definitions "correspond[ ] with


the overall purpose of the Mining Act." The court held: 


         


[T]he Board's definition of sand, gravel[,] and rock aggregate [is] within the tolerable limits of


reason.... The Board's rule ... appears to further the purpose of the Act. The Board agrees with


[AGC] that sand, gravel[,] and rock aggregate are exempt [from regulation]. The rule rationally







assists in determining those entities that are exempt from the Act. 


        Likewise, the court dismissed AGC's argument that the rule was not supported by substantial


evidence. Ruling that the Board's definitions should be upheld so long as the " 'quantum and


quality of relevant evidence ... is adequate to convince a reasonable mind to support a conclusion,'


" the court found that AGC had "fail[ed] to cite any specific facts to support their contention."


(Quoting First Nat'l Bank of Boston v. County Bd. of Equalization, 799 P.2d 1163, 1165 (Utah


1990).) The court noted further, "[T]he administrative record appears to support the rule by


substantial evidence. Proper rulemaking procedures were followed ..., and the Board's findings


supporting the rule are rationally based." 


ANALYSIS 


        ¶ 14 On appeal, AGC raises four arguments: (1) that the district court erred by applying


improper standards of review; (2) that the Board's rule does not conform with "the language or the


intent of the [Mining] Act"; (3) that the rule is not supported by substantial evidence; and (4) that


the district court erred by disallowing discovery. We address each issue in turn. 


        I. STANDARD OF REVIEW 


        ¶ 15 AGC contends as a threshold matter that the district court erred by employing improper


standards of review in examining the Board's final rule. Specifically, AGC argues that the district


court erred by applying separate standards of review to each of AGC's substantive challenges to


the Board's definitions rather than a single correction of error standard to the whole rule. 


        ¶ 16 The issue of what comprises the appropriate standards of review under section 12.1 of


the Utah Administrative Rulemaking Act is a question of first impression for this court. Previously,


the Rulemaking Act allowed parties whose legal rights or privileges were impinged by an


administrative rule to challenge the "validity or applicability of [the] rule" by bringing an action for


declaratory judgment "in any district court of th[e] state with appropriate venue." Utah Code Ann. §


63-46a-13 (1986); see also Williams v. Pub. Serv. Comm'n, 754 P.2d 41, 46 (Utah 1988). In 1990,


however, the legislature amended the Rulemaking Act, allowing "[a]ny person aggrieved by a rule"


to challenge its promulgation "in the district court where the person resides or in the district court


in Salt Lake County." Utah Code Ann. § 63-46a-12.1(1)(a) (1997). In addressing such challenges


under the amended version of the Rulemaking Act, the district court is authorized to declare the


rule at issue invalid if the court finds that 


        (i) the rule violates constitutional or statutory law or the agency does not have legal authority


to make the rule; 


        (ii) the rule is not supported by substantial evidence when viewed in light of the whole


administrative record; or 
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        (iii) the agency did not follow proper rulemaking procedure. 


Id. § 63-46a-12.1(4)(a). 


         ¶ 17 When determining the appropriate standards of review for rulemaking challenges


authorized by statute, we engage in the same process used for interpreting other statutory


provisions. We look first to the plain language of the act. See Nebeker v. State Tax Comm'n, 2001


UT 74, ¶ 21, 34 P.3d 180; Morton Int'l, Inc. v. Auditing Div. of Utah State Tax Comm'n, 814 P.2d







581, 587 (Utah 1991). If a statute is silent as to what standards of review apply under its


provisions, however, we employ the applicable standards of review as previously enunciated by


our decisional law. See Morton, 814 P.2d at 585-87. In this case, the Rulemaking Act is silent as


to what standards of review apply to challenges lodged under the statute, see Utah Code Ann. §


63-46a-12.1(1)(a), [4] and we therefore apply the existing standards as explained by our prior case


law. See Morton, 814 P.2d at 585-87. 


A. Alleged Violations of Constitutional or Statutory Law 


        ¶ 18 AGC's first challenge to the rule is that the Board's definitions violate the "statutory


language [and] legislative intent" of the Mining Act. See Utah Code Ann. § 63-46a-12.1(4)(a)(i).


We most recently explained the relevant standards of review for challenges to administrative


rulemakings in Williams v. Public Service Commission, 754 P.2d 41, 50 (Utah 1988). Addressing


the Public Service Commission's promulgation of a rule concerning its lack of jurisdiction over one-


way paging systems, we observed in Williams that the appropriate standard of review depends on


the type of challenge to the rule: 


         


When reviewing [an agency]'s interpretation of general questions of law, this Court applies a


correction-of-error standard, granting no deference to [agency] decisions. [However,] [t]his Court


will afford great deference to [agency] findings on matters of basic fact, upholding those findings


based on any evidence of substance. [Finally, on] matters of ultimate fact, mixed findings of fact


and law, and [the agency's] interpretation of the operative provisions of the statutory law it is


empowered to administer, [agency] findings must be rationally based and are set aside only if they


are imposed arbitrarily and capriciously or are beyond the tolerable limits of reason. 


Id. Subsequently, we have further explained that "general questions of law" include constitutional


questions, rulings concerning an agency's jurisdiction or authority, interpretations of common law


principles, and interpretations of statutes unrelated to the agency. Morton, 814 P.2d at 585.


Conversely, instances involving "ultimate fact[s], mixed findings of fact and law, and [an agency's]


interpretation of the ... statutory law it is empowered to administer" are limited to situations where


the agency has been granted explicit or implicit discretion under the statute, where the agency


possesses expertise concerning the operative provisions at issue, or where the agency is


otherwise in a better position than the courts to assess the law due to its experience with the


relevant subject matter. Williams, 754 P.2d at 50; see also Morton, 814 P.2d at 586. 


         ¶ 19 Here, the crux of AGC's contention that the rule violates the "statutory language [and]


legislative intent" of the Mining Act relies, not upon a general determination or question of law, but


on the Board's interpretation of the operative terms sand, gravel, and rock aggregate. These


terms, like many of the operative terms in the Mining Act, are technical and scientific in nature.


They concern a subject matter--mining and reclamation--that courts address only occasionally but


that the Board and the Division handle regularly. In fact, the legislature has delegated to the Board


regulatory authority over "all operations ... related to the production 
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of oil or gas," Utah Code Ann. § 40-6-5(3)(a), along with "the reclamation of lands affected by


mining operations." Id. § 40-8-7(1)(d). This expertise and authority places the Board in a better







position than the judiciary to interpret terms specific to the mining industry--including sand, gravel,


and rock aggregate. Accordingly, the appropriate standard of review for determining whether the


Board's definitions of sand, gravel, and rock aggregate violate the Mining Act is one of


arbitrariness and capriciousness. See Morton, 814 P.2d at 586-87; Williams, 754 P.2d at 50; see


also Savage Bros. v. Pub. Serv. Comm'n, 723 P.2d 1085, 1087 (Utah 1986). Therefore, we hold


that the district court did not err by employing this standard of review in determining whether, as


AGC contends, the rule violates the text and intent of the Mining Act. 


B. Substantial Evidence Challenges 


        ¶ 20 AGC bases its second challenge to the Board's rule on the premise that the rule "is not


supported by substantial evidence." Utah Code Ann. § 63-46a-12.1(4)(a)(ii). Like the Rulemaking


Act's language permitting aggrieved parties to challenge administrative rules for their violation of


constitutional or statutory law, the statute's provision allowing for challenges on the ground that a


rule lacks the support of "substantial evidence" is novel language introduced into the Act by the


legislature in 1990. However, unlike the statute's new allowance of challenges to rules for


violations of constitutional or statutory law, the Rulemaking Act's provision for challenges based on


"substantial evidence" does not rest on a foundation of prior administrative rulemaking case law.


Rather, the "substantial evidence" provision reflects the legislature's injection of "adjudicatory


concepts of evidentiary proof ... into the realm of non-judicial rulemaking," an approach recently


adopted by a number of other jurisdictions in addition to Utah. Little v. Traynor, 565 N.W.2d 766,


772 (N.D.1997); see also, e.g., U.S. West Communications, Inc. v. Colorado Pub. Util. Comm'n,


978 P.2d 671, 675 (Colo.1999); ACT-UP Triangle v. Comm'n for Health Servs., 345 N.C. 699, 483


S.E.2d 388, 392 (1997); Hotel Ass'n of Washington, D.C. v. District of Columbia Minimum Wage &


Indus. Safety Bd., 318 A.2d 294, 311 n. 24 (D.C.1974). Accordingly, because the "substantial


evidence" provision represents the legislature's insertion of an adjudicative concept into the


Rulemaking Act, the standard of review for challenges lodged pursuant to this provision must


derive from our case law interpreting the analogous provision in the state's administrative


adjudication statute, the Utah Administrative Procedures Act. See Utah Code Ann. § 63-46b-16(g)


(1997). 


         ¶ 21 Under the Utah Administrative Procedures Act, substantial evidence "is that quantum


and quality of relevant evidence that is adequate to convince a reasonable mind to support a


conclusion." First Nat'l Bank of Boston v. County Bd. of Equalization, 799 P.2d 1163, 1165 (Utah


1990); see also Larson Limestone Co. v. State, Div. of Oil, Gas & Mining, 903 P.2d 429, 430 (Utah


1995). Consequently, in determining whether a rule is supported by substantial evidence, courts


must decide if the relevant findings were "reasonable and rational," although such an assessment


"does not constitute a de novo review or a reweighing of the evidence." Id. at 430, 431; see also 


Questar Pipeline Co. v. Utah State Tax Comm'n, 850 P.2d 1175, 1178 (Utah 1993); Utah Dep't of


Admin. Servs. v. Pub. Serv. Comm'n, 658 P.2d 601, 608-09 (Utah 1983). Moreover, the party


challenging the rule's findings must marshal "all of the evidence supporting the findings and show


that despite the supporting facts, the ... findings are not supported by substantial evidence." First


Nat'l Bank of Boston, 799 P.2d at 1165. 


         ¶ 22 In this case, the district court followed precisely the standard of review outlined by our







previous substantial evidence cases, finding that the rule should be upheld if the " 'quantum and


quality' " of evidence the Board relied upon was " 'adequate to convince a reasonable mind to


support [the agency's] conclusion.' " (Quoting First Nat'l Bank of Boston, 799 P.2d at 1165.)


Accordingly, we hold that the court applied the appropriate standard of review to its examination of


AGC's "substantial evidence" challenge. 
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        II. STATUTORY CONFORMITY 


        ¶ 23 Having determined the appropriate standards of review pursuant to the Rulemaking Act,


we now turn to AGC's contention that the Board's rule violates the Mining Act by failing to conform


"with either the language or intent of the Act." Specifically, AGC argues that the Board's rule must


be invalidated (1) because the Board did not define sand, gravel, and rock aggregate economically


in terms of the materials' lack of "unique value ... in relation to [their] surrounding material," and (2)


because the rule differentiates between unconsolidated and consolidated materials while the


Mining Act does not. As explained above, see supra ¶ ¶ 18-19, we will set aside the Board's


definitions under the Mining Act "only if they are imposed arbitrarily and capriciously or are beyond


the tolerable limits of reason." Williams v. Pub. Serv. Comm'n, 754 P.2d 41, 50 (Utah 1988). 


A. Economic versus Geological Definitions 


        ¶ 24 AGC's first argument is that the Board's rule must be invalidated because it does not


define sand, gravel, and rock aggregate in economic terms, namely, as materials that lack "unique


value in relation to [their] surrounding materials." In support of this argument, AGC contends that


courts have defined sand, gravel, and rock aggregate based on the same economic definition


AGC asserts the Board should have adopted in this case. For example, AGC cites to the United


States Supreme Court's decision in Watt v. Western Nuclear, Inc. for the proposition that gravel is


not a "mineral," 462 U.S. 36, 40-43, 103 S.Ct. 2218, 76 L.Ed.2d 400 (1983), and to this court's


decision in State Land Board v. State Department of Fish & Game as support for the proposition


that minerals are comprised of " 'any form of earth, rock or metal of greater value ... than the


enclosing country of the superficial soil,' " while sand and gravel are "ordinary materials of the


earth's surface." 17 Utah 2d 237, 239 & n. 3, 408 P.2d 707, 708 & n. 3 (1965) (citation omitted). 


        ¶ 25 The Board, however, determined in its formal rulemaking process that it was more


appropriate to define sand, gravel, and rock aggregate using geological terms. Noting that the


Mining Act contemplates geological definitions of its terms, the Board found: "The ... definitions of


'sand, gravel[,] and rock aggregate' ... are rationally based on substantial geological evidence and,


as such, are entirely consistent with the letter and intent of the [l]egislative exemption in the Act for


'sand, gravel[,] and rock aggregate' operations." Lowell Braxton, director of the Division, likewise


testified before the Board: "The [l]egislature exempted from regulation ... sand, gravel, and rock


aggregate ..., again, with no mention of end use." 


         ¶ 26 Examining the Board's rule in view of the Mining Act's language and intent, we conclude


that the Board did not act arbitrarily and capriciously by defining sand, gravel, and rock aggregate


in geological rather than economic terms. Importantly, as the Board correctly noted, the Mining Act


defines many of its terms in geological parlance. "[M]ineral deposit," for instance, is defined under


the Act as "an accumulation of mineral matter in the form of consolidated rock, unconsolidated







material, solutions, or otherwise occurring on the surface, beneath the surface, or in the waters of


the land." Utah Code Ann. § 40-8-4(3)(a). Similarly, the Act defines "[l]and affected" as "the


surface and subsurface of an area within the state where mining operations are being or will be


conducted." Id. § 40-8-4(7). And "[r]eclamation" is defined as "actions performed during or after


mining operations to shape, stabilize, revegetate, or otherwise treat the land affected in order to


achieve a safe, stable, and ecological condition and use which will be consistent with local


environmental conditions." Id. § 40-8-4(14). Given the legislature's own use of geological parlance


in defining many of the Mining Act's terms, the Board's determination that sand, gravel, and rock


aggregate should also be defined in such terms clearly is not "beyond the tolerable limits of


reason." Williams, 754 P.2d at 50. On the contrary, the Board's use of geological terms in defining


sand, gravel, and rock aggregate merely follows the definitional framework set out by the Act itself-


-a process that does not violate the 
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Act, but instead fully conforms to its intent and purpose. See id. at 51. 


         ¶ 27 Moreover, AGC's contention that the Board should have relied on economically-based,


judicially-crafted definitions of sand and gravel in defining the Mining Act's terms is misplaced. As


we have repeatedly stated, statutes must be construed not from interpretations of their terms in


extraneous contexts, but from "the plain language of the Act" itself. Jensen v. Intermountain Health


Care, Inc., 679 P.2d 903, 906 (Utah 1984); see also City of Hildale v. Cooke, 2001 UT 56, ¶ 36, 28


P.3d 697; Hall v. Utah State Dep't of Corr., 2001 UT 34, ¶ 15, 24 P.3d 958; Morton Int'l, Inc. v.


Auditing Div. of Utah State Tax Comm'n, 814 P.2d 581, 587 (Utah 1991); Dunn v. Bryan, 77 Utah


604, 610, 299 P. 253, 255 (1931). Indeed, the cases on which AGC relies do not even purport to


construe the Mining Act's use of the terms sand, gravel, and rock aggregate. Rather, the United


States Supreme Court's holding in Western Nuclear dealt with the federal Stock Raising


Homestead Act of 1916, see 462 U.S. at 38, 103 S.Ct. 2218, and our decision in State Land Board


addressed a since-repealed Utah statute that did not concern mining at all. See 17 Utah 2d at 238,


408 P.2d at 708. Further, we have already refused to adopt an economic interpretation of the


Mining Act's sand, gravel, and rock aggregate exemption. In Larson Limestone Co. v. State,


Division of Oil, Gas & Mining, we rejected, as an interpretation of the exclusion that would swallow


the Act whole, a quarrying company's argument that its operations should have been exempt


under the statute due to their end use and economic value. 903 P.2d 429, 431-32 (Utah 1995). We


held: 


         


Larson's argument that it is a rock aggregate company because a commercial market exists for its


overburden would mean that virtually any "mining operation" could avoid regulation simply by


selling its overburden.... Under Larson's theory, the operators of a gold mine could remove gold


from the limited mining areas, sell their waste as rock aggregate, and avoid posting the $50,000


reclamation surety, regardless of the actual size of the area disturbed by the total mining effort.


Clearly, the Utah legislature did not intend to permit circumvention of the Act in this fashion. 


Id. at 432. Accordingly, based on our longstanding requirement that statutes be construed using


their own plain language--along with our previous refusal in Larson Limestone to accept an







economic interpretation of the Mining Act--we reject AGC's argument that the Board acted


arbitrarily and capriciously by refusing to define sand, gravel, and rock aggregate in economic


terms as materials that lack "unique value ... in relation to [their] surrounding material[s]." [5] 


B. Consolidated versus Unconsolidated Materials 


        ¶ 28 AGC's second argument is that the Board violated the Mining Act by impermissibly


differentiating between unconsolidated and consolidated materials in defining sand, gravel, and


rock aggregate. Specifically, AGC contends that because the Mining Act's definition of mineral


deposit "groups consolidated and unconsolidated materials together," the Board violated the Act


by defining sand, gravel, and rock aggregate to include only unconsolidated to moderately


consolidated materials. 


        ¶ 29 AGC correctly notes that the Mining Act's definition of mineral deposit includes both


unconsolidated and consolidated materials. The relevant provision of the statute states, " 'Deposit'


or 'mineral deposit' means an accumulation of mineral matter in the form of consolidated rock,


unconsolidated material, solutions, or otherwise occurring on the surface, beneath the surface, or


in the waters of the land...." Utah Code Ann. § 40-8-4(3)(a) 
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(emphasis added). Despite the Act's inclusion of both consolidated and unconsolidated materials


in its definition of mineral deposit, however, AGC's assertion that an acceptable definition of sand,


gravel, and rock aggregate must similarly include both consolidated and unconsolidated materials


is supported neither by the language of the Mining Act nor by logic. 


         ¶ 30 When construing the language of a statutory provision, "[w]e presume that the


legislature used each word advisedly...." Nelson v. Salt Lake County, 905 P.2d 872, 875 (Utah


1995). Indeed, we will not "infer substantive terms into the text that are not already there. Rather,


the interpretation must be based on the language used, and [we have] no power to rewrite the


statute to conform to an intention not expressed." Berrett v. Purser & Edwards, 876 P.2d 367, 370


(Utah 1994). In this case, the legislature amended the Mining Act to exclude sand, gravel, and


rock aggregate but, in doing so, did not tether this exclusion to the terms of the statute's definition


for mineral deposit. Instead, the Act now simply states, " 'Deposit' or 'mineral deposit' excludes


sand, gravel, [and] rock aggregate...." Id. § 40-8-4(3)(b). Under AGC's interpretation, however, the


Act's exclusion would effectively be rewritten to state, " 'Deposit' or 'mineral deposit' excludes


sand, gravel, [and] rock aggregate[, which include both consolidated rock and unconsolidated


material]." Id. Such an interpretation would not only "fl[y] in the face of this court's 'fundamental


duty to give effect, if possible, to every word of the statute,' " Arredondo v. Avis Rent A Car Sys.,


Inc., 2001 UT 29, ¶ 13, 24 P.3d 928 (quoting Carlie v. Morgan, 922 P.2d 1, 4 (Utah 1996)), but it


would render meaningless our long followed canon of construction that we will not "infer


substantive terms into the text that are not already there." Berrett, 876 P.2d at 370. Therefore,


notwithstanding AGC's urging otherwise, we decline the invitation to tread on such treacherous


ground. Accordingly, we hold that the Board's inclusion of only one subset of minerals--namely,


"unconsolidated to moderately consolidated" materials--in its definitions of sand, gravel, and rock


aggregate does not constitute an unreasonable interpretation of the Act's exclusionary provision.


Utah Admin. Code R647-1-106. The Board did not act arbitrarily and capriciously in promulgating







its rule. See Williams, 754 P.2d at 50-51. [6] 


        III. SUBSTANTIAL EVIDENCE 


        ¶ 31 AGC's next contention on appeal is that the Board's rule is not supported by substantial


evidence. More particularly, AGC alleges that the Board promulgated a rule that "has no support


... in the geological industry terminology presented during the rulemaking." 


        ¶ 32 As noted above, see supra ¶ ¶ 20-22, substantial evidence is the "quantum and quality


of relevant evidence that is adequate to convince a reasonable mind to support a conclusion."


First Nat'l Bank of Boston v. County Bd. of Equalization, 799 P.2d 1163, 1165 (Utah 1990).


Consequently, the Utah Administrative Rulemaking Act requires reviewing courts to assess


substantial evidence challenges by examining the relevant findings "in light of the whole


administrative record." Utah Code Ann. § 63-46a-12.1(4)(a)(ii). Moreover, the party challenging


the findings is required to marshal "all of the evidence supporting the findings and show that


despite the supporting facts, the ... findings are not supported by substantial evidence." First Nat'l


Bank of Boston, 799 P.2d at 1165. If a party "fail[s] to satisfy [its] burden of marshaling the


evidence and showing that the [agency]'s finding[s] [are] not supported by substantial evidence,


we [will] affirm the [agency]'s findings." Nelson v. Bd. of Equalization, 943 P.2d 1354, 1356 (Utah


1997); see also S. Cent. Utah Tel. Ass'n v. Auditing Div. of Utah State Tax 
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Comm'n, 951 P.2d 218, 226 (Utah 1997); Hales Sand & Gravel, Inc. v. Audit Div. of State Tax


Comm'n, 842 P.2d 887, 893 (Utah 1992). 


        ¶ 33 In this case, the Board specifically found its definitions of sand, gravel, and rock


aggregate to be "based on substantial geological evidence." Most significantly, Lowell Braxton's


testimony during the Board's rulemaking process recognized that in drafting its definitions, the


Board relied on "two widely recognized geologic source materials" produced by the American


Geological Institute and the United States Bureau of Mines. Indeed, Mr. Braxton stated that the


Board's definitions of sand and gravel "closely mirror [ ]" the definitions found in those


organizations' source materials. Similarly, the Board's definition of rock aggregate also relies on


these geological definitions. In fact, representatives of Utah County, who opposed the rule,


complained to the Board that its proposed definition of rock aggregate was too much "like a


standard geology definition," and therefore urged the Board to rely on economically oriented


definitions rather than "[s]tandard technical definitions found in geology and engineering texts...." 


         ¶ 34 On appeal, AGC attempts to attack this evidence as inadequate to support the Board's


finding that its definitions were "based on substantial geological evidence." In doing so, however,


AGC utterly fails to marshal the evidence in support of the Board's finding. Rather, AGC baldly


asserts--without ever explaining why the evidence the Board did rely on does not support the rule--


that the Board "completely ignored the authoritative testimony presented to it." (Emphasis added.)


Such an approach simply cannot satisfy AGC's burden of "show[ing] that despite the supporting


facts, the ... [Board's] finding[ ] [is] not supported by substantial evidence." First Nat'l Bank of


Boston, 799 P.2d at 1165. Indeed, the record clearly indicates that the Board received evidence


from which it could have properly concluded its definitions were supported by substantial


geological evidence. "To demonstrate otherwise, [AGC] is required to marshal [that] evidence, not







simply attack its credibility" as not "authoritative." Brewer v. Denver & Rio Grande W. R.R., 2001


UT 77, ¶ 36, 31 P.3d 557. Therefore, we affirm the district court's determination that the Board's


rule is supported by substantial evidence. See, e.g., Nelson, 943 P.2d at 1356; Hales Sand &


Gravel, 842 P.2d at 893. [7] 


        IV. DISCOVERY 


        ¶ 35 Finally, AGC argues that the district court erred by issuing its March 8, 1998, protective


order, which disallowed AGC from pursuing discovery in the case and limited the court's review of


the Board's rule to the administrative record. AGC contends that discovery was necessary in this


case because the Board considered "a number of letters and other similar written materials" in


promulgating the rule that were not included in the administrative record. However, despite its


contention that discovery was necessary in this case, AGC has offered no legal authority,


evidence, or other analysis in support of its position. 


        ¶ 36 This court has repeatedly stated that " '[a] reviewing court is entitled to have the issues


clearly defined with pertinent authority cited....' " State v. Bishop, 753 P.2d 439, 450 (Utah 1988)


(quoting Williamson v. Opsahl, 92 Ill.App.3d 1087, 48 Ill.Dec. 510, 416 N.E.2d 783, 784 (1981)).


Indeed, Utah Rule 
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of Appellate Procedure 24 unambiguously requires, "[Appellant's brief] shall contain the


contentions and reasons of the appellant with respect to the issues presented, including ...


citations to the authorities, statutes, and parts of the record relied on." Utah R.App. P. 24(a)(9).


Accordingly, "[i]t is well established that a reviewing court will not address arguments that are not


adequately briefed." State v. Thomas, 961 P.2d 299, 304 (Utah 1998). 


         ¶ 37 In this case, AGC has wholly failed to comply with the requirements of rule 24. AGC's


brief lacks even a single reference to a relevant statutory provision, judicial decision, procedural


rule, or record citation; its discovery argument is cursory and superficial at best, "perfunctory and


slap-dash at worst." State v. Thomas, 1999 UT 2, ¶ 13, 974 P.2d 269. Therefore, we once again


refuse to become " 'simply a depository in which the appealing party may dump the burden of


argument and research' "; we will not address AGC's discovery argument. Bishop, 753 P.2d at 450


(quoting Opsahl, 48 Ill.Dec. 510, 416 N.E.2d at 784). [8] 


CONCLUSION 


        ¶ 38 We conclude that the district court did not err by granting summary judgment in favor of


the Board, and thus, upholding the Board's final rule. In so doing, the court employed the


appropriate standards of review under the Rulemaking Act, and correctly determined that the


Board's definitions were not promulgated arbitrarily and capriciously and were supported by


substantial evidence. Therefore, the judgment of the district court is affirmed. 


        ¶ 39 Chief Justice HOWE, Justice DURHAM, Justice DURRANT, and Justice WILKINS


concur in Associate Chief Justice RUSSON's opinion. 


--------- 


Notes: 
[1] The term "consolidated" is used geologically in roughly the same sense it would be in other


contexts, meaning "to join together into one whole" or to "unite." Webster's Ninth New Collegiate







Dictionary 280 (1984). According to the United States Environmental Protection Agency, for


example, "consolidated rock" is "[a] general term for the solid rock that underlies soils or other


surficial material...." U.S. EPA, Consolidated Rock/Bedrock, at http://


www.epa.gov/seahome/groundwater/src/consolidated.htm. "Unconsolidated materials," in


contrast, "include, in order of increasing grain size, clay, silt, sand, and gravel." U.S. EPA,


Unconsolidated Materials, at http:// www.epa.gov/seahome/groundwater/src/unconsol.htm. 
[2] Although the definition of rock aggregate was disputed in Larson Limestone, we did not reach


the issue. 903 P.2d at 430. 
[3] The Division of Oil, Gas and Mining is the administrative agency charged generally with


regulating exploration and development of coal, gas, oil, and other minerals in Utah. The Board is


its policymaking subdivision. Utah Code Ann. § 40-6-4(1) (1998). 
[4] In contrast, the Utah Administrative Procedures Act, which is the governing act for


administrative adjudications in Utah, provides guidance concerning what constitutes the


appropriate standards of review under that statute. See Utah Code Ann. § 63-46b-16(4)(d), (h)(i),


(h)(iv) (indicating some standards with terms such as "erroneous[ ]," "abuse of discretion," and


"arbitrary or capricious"); see also Morton, 814 P.2d at 587-95 (construing the statute's standards


of review). 
[5] AGC also argues that the Board's rule violates the Mining Act by reading the terms sand,


gravel, and rock aggregate together rather than separately because, according to AGC, rock


aggregate is a "commercial term" with no independent geologic meaning. However, AGC never


raised this argument before the district court and therefore waived its right to raise the issue on


appeal. Treff v. Hinckley, 2001 UT 50, ¶ 15, 26 P.3d 212; see also, e.g., State v. Holgate, 2000 UT


74, ¶ 11, 10 P.3d 346; Malibu Inv. Co. v. Sparks, 2000 UT 30, ¶ 34, 996 P.2d 1043; Certified Sur.


Group, Ltd. v. UT Inc., 960 P.2d 904, 906 n. 3 (Utah 1998); State Farm Mut. Auto. Ins. Co. v.


Clyde, 920 P.2d 1183, 1185 (Utah 1996). Accordingly, we do not address this contention. 
[6] AGC asserts that it also challenges the Board's rule based on the contention that the Board


exceeded its authority in promulgating its definitions of sand, gravel, and rock aggregate.


However, AGC hinges this contention solely upon its argument that the rule violates the language


and intent of the Mining Act. Accordingly, because we have already determined that the rule fully


conforms to the Mining Act, see supra ¶ ¶ 23-30, we do not separately address AGC's argument


that the Board exceeded its authority in promulgating the rule. 
[7] AGC also argues on appeal that the Board's definition of rock aggregate, specifically, was not


supported by the "authoritative testimony" presented before the Board during the rulemaking.


However, AGC never raised this argument before the district court, and thus waived its right to


raise the issue on appeal. Treff v. Hinckley, 2001 UT 50, ¶ 15, 26 P.3d 212; see also, e.g., State v.


Holgate, 2000 UT 74, ¶ 11, 10 P.3d 346; Malibu Inv. Co. v. Sparks, 2000 UT 30, ¶ 34, 996 P.2d


1043; Certified Sur. Group, Ltd. v. UT Inc., 960 P.2d 904, 906 n. 3 (Utah 1998); State Farm Mut.


Auto. Ins. Co. v. Clyde, 920 P.2d 1183, 1185 (Utah 1996). Moreover, we note that given the


weighty geological evidence offered in support of the Board's definitions of sand and gravel, this


argument is in actuality simply a rehash of AGC's earlier contention that the Board's rule violated


the intent of the Mining Act by reading the terms sand, gravel, and rock aggregate together rather







than separately. Importantly, we have already determined that AGC waived this contention by


never raising it before the district court. See supra note 5. Accordingly, we decline to address it


here. 
[8] Accord, e.g., State v. Norris, 2001 UT 104, ¶ 28, --- P.3d ----; State v. Lusk, 2001 UT 102, ¶ 35,


37 P.3d 1103; State v. Bisner, 2001 UT 99, n. 5, 37 P.3d 1073; Featherstone v. Schaerrer, 2001


UT 86, n. 11, 34 P.3d 194; Brewer, 2001 UT 77 n. 4, 31 P.3d 557; Green v. Louder, 2001 UT 62, ¶


34, 29 P.3d 638; State v. Butterfield, 2001 UT 59, n. 3, 27 P.3d 1133; Treff, 2001 UT 50 at ¶ 11,


26 P.3d 212; State v. Vargas, 2001 UT 5, ¶ 42, 20 P.3d 271; Ellis v. Swensen, 2000 UT 101, ¶ ¶


16-18, 16 P.3d 1233; Gorostieta v. Parkinson, 2000 UT 99, ¶ ¶ 43-44, 17 P.3d 1110; State v.


Helmick, 2000 UT 70, ¶ 7, 9 P.3d 164; Thomas, 1999 UT 2 at ¶ 13, 974 P.2d 269; State v. Jaeger,


1999 UT 1, ¶ 31, 973 P.2d 404; Child v. Gonda, 972 P.2d 425, 430 (Utah 1998); Thomas, 961


P.2d at 304; Jensen v. IHC Hosps., Inc., 944 P.2d 327, 336-37 n. 6 (Utah 1997); Monson v.


Carver, 928 P.2d 1017, 1024 (Utah 1996); Crossroads Plaza Ass'n v. Pratt, 912 P.2d 961, 969 n.


5 (Utah 1996); Butler, Crockett & Walsh Dev. Corp. v. Pinecrest Pipeline Operating Co., 909 P.2d


225, 230-31 (Utah 1995); Ong Int'l (U.S.A.) Inc. v. 11th Ave. Corp., 850 P.2d 447, 461 (Utah


1993); see also MacKay v. Hardy, 973 P.2d 941, 948 n. 9 (Utah 1998) (giving examples of the


"disconcertingly legion" number of inadequately briefed cases). 


--------- 
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J. R. BAGNALL, aka Joseph R. Bagnall, and Florence Bagnall,


Plaintiffs and Respondents,


v.


SUBURBIA LAND COMPANY, an Idaho Corporation, Reed R.


Maxfield, Mildred S. Maxfield, Jean B. Nyberg Shirk, Darwin


Nyberg, Glenna Nyberg, Suburbia Land Company, a Utah


Corporation, Roger E. Maxfield, Suburbia Land Company, a


Nevada Corporation, Lavera Maxfield, Lester Romero, Sanpete


Land & Livestock Company, a Utah Corporation, Utah Valley


Land & Development Company and United Paint & Colors


Company, Defendants and Appellants.


No. 14899.


Supreme Court of Utah.


May 4, 1978


       Ronald C. Barker, Salt Lake City, Richard L. Maxfield, Provo, Paul R. Frischknecht, Manti, for


defendants and appellants. 


       Jackson Howard of Howard, Lewis & Peterson, Provo, for plaintiffs and respondents. 


       HALL, Justice: 


       Appeal from a quiet title judgment in favor of plaintiffs (hereinafter "Bagnalls") and against


defendant United Paint & Colors Company (hereinafter "United Paint"). 


       This case was previously before us on appeal [1] from a judgment terminating a real estate


contract and quieting title to some 540 acres in favor of Bagnalls, less 


Page 915 


140.15 acres the title to which was quieted in United Paint by way of summary judgment. We


affirmed the judgment except for the issue of ownership in the 140.15 acre tract and, since


substantial issues of fact appeared to exist pertaining thereto, we remanded that issue for trial on


the merits. 


       The voluminous record presently before us reveals a chronology of events as follows: Plaintiff


J. R. Bagnall and his sister, defendant Jean B. Nyberg (now Jean B. Nyberg Shirk, hereinafter


"Jean") were joint owners of the said 140.15 acre tract situated in Sanpete County, Utah. On


September 1, 1952, J. R. Bagnall and his mother entered into a written agreement to sell several


tracts of land, including the 140.15 acre tract, to Jean and others. Jean pledged her interest in the


140.15 acre tract as security for payment and in the event of default, her interest therein was to


revert to the sellers. Thereafter, prior to September, 1961, Jean acquired the interests of the other


buyers in the contract and on September 8, 1961, executed an earnest money agreement to sell


her interest in the aforesaid contract to Bar 20 Corporation. Later on in 1961, at the request of one


Virgil Redmond, she executed and delivered to him a quitclaim deed describing all of the lands set


forth in the contract, naming Bar 20 Corporation as grantee. Bar 20 Corporation was a non-entity







and never became incorporated at any time thereafter. Again at the request of Virgil Redmond, on


or about March 3, 1962, Jean executed a special warranty deed in favor of Utah Valley Land &


Development Corporation (hereinafter "Utah Valley"), describing therein various lands, including


the 140.15 acres in question. Although Utah Valley was then also a non-entity it was thereafter


incorporated on March 23, 1962. 


       On or about July 16, 1962, one Reed R. Maxfield represented to Bagnalls that he had


acquired all of the interests of the buyers in the 1952 contract in the name of defendant Suburbia


Land Company (hereinafter "Suburbia"). Relying thereon, Bagnalls entered into a modification of


the contract with Suburbia and when the contract became in default the present lawsuit was filed


on November 5, 1970, to terminate the contract and quiet title. 


       On May 20, 1971, in consideration for a release of all liability under the 1952 contract, Jean


executed a quitclaim deed to Bagnalls describing therein various tracts of land, including the


subject 140.15 acres, and the deed was recorded May 28, 1971. 


       Bagnalls caused a lis pendens to be recorded in the office of the Sanpete County Recorder on


August 24, 1971, and thereafter, on October 4, 1971, Utah Valley, by its President, Virgil


Redmond, executed and delivered a deed to United Paint & Color [2] Company (herein United


Paint) for various lands, including the 140.15 acres in question. Utah Valley had been previously


suspended by the Utah Secretary of State for failure to pay taxes and no showing was made that


the deed was executed as part of the winding up of its affairs. The deed was recorded on October


20, 1971, immediately after the 9-year old deed of Utah Valley was also recorded. Thereafter, on


November 3, 1971, Bagnalls sought and obtained court approval to join Utah Valley as a party


defendant and similarly joined United Paint as a party defendant on August 9, 1973. Prior to the


first trial which began on April 22, 1974, judgment was entered by default against several of the


named defendants, including Utah Valley. Also, the summary judgment hereinabove referred to


was entered in favor of United Paint. At the conclusion of the trial, the court entered judgment in


favor of Bagnalls and it, together with the summary judgment in favor of United Paint, were the


subjects of the prior appeal. [3] The remand of this Court occasioned the second trial on the issue


of ownership of the 140.15 acre tract as between Bagnalls and United Paint. 


       The second trial began on April 22, 1976, and from the evidence adduced the judge 
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determined that Bagnalls were entitled to a decree quieting title against United Paint and from that


judgment United Paint appeals. 


       United Paint asserts the trial court erred in several respects, all of which generally fall into two


categories: (1) that the evidence is insufficient to support the judgment; and (2) that the judge


erred in taking judicial knowledge of proceedings in the first trial in which United Paint did not


participate. 


       Perhaps the most basic principle of appellate review is that we must view the evidence and


the reasonable inferences to be drawn therefrom in the light most favorable to sustaining the trial


court's decision. [4] Considering the evidence in that light, we are convinced that the trial court


properly quieted title in Bagnalls. 


       The trial court made the factual determination that Bagnalls did act in good faith and gave







valuable consideration and the evidence supports such a conclusion. Although the Maxfields


possessed the property since 1963, they represented that Suburbia had the rights in the property


not United Paint. The trial court specifically found that although Bagnalls had notice of a claim of


Redmond and others, they had no notice of United Paint's claim. Furthermore, the trial court found


that the release of Jean's liability under the 1952 contract was sufficient consideration for the 1971


quitclaim deed naming Bagnalls as grantees. 


       The contentions of United Paint are without merit and we need not address them further


simply because there are significant undisputed facts in the record of the second trial which are


dispositive of this appeal. 


       The first such fact to be noted is that Utah Valley was suspended from doing business as a


corporation at the time it caused a deed to be executed in favor of United Paint, and since no


showing was made that it was engaged in winding up its affairs, the legal conclusion to be drawn


therefrom is that the deed was executed without corporate authority and hence was a nullity. [5] 


       A second undisputed fact is that a lis pendens [6] was recorded which was, in effect, a


republication of the pleadings [7] in the pending quiet title action and put United Paint, and all


others, on notice thereof. 


       The doctrine of lis pendens preserves the status quo by keeping the subject of the lawsuit


within the power and control of the court until judgment or decree shall be entered. [8] The


recording of a lis pendens serves as a warning to all persons that any rights or interests they may


acquire in the interim are subject to the judgment or decree. [9] One who acquires an interest in


land that is the subject of pending litigation stands in no better position than the person he


acquires it from, he is charged with notice of the claimed contrary rights of others, and he is bound


by the judgment rendered in the litigation. [10] 


       In the instant case, the recording of the lis pendens on August 24, 1971, put United Paint on


notice of the pending litigation as it affected the land in question. Consequently, whatever interest


was conveyed by the deed of October 5, 1971, from Utah Valley to United Paint was clearly


subject to the final judgment. 


       The final undisputed fact is that the default judgment entered against Utah Valley (thereby


quieting title in Bagnalls as against it) was previously affirmed on appeal to this Court. [11] This


event, coupled 
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with the fact that a lis pendens was recorded, serves to conclusively defeat any interest United


Paint may have acquired through Utah Valley. This is the case by reason of the doctrine of lis


pendens which requires United Paint to stand in the same position of its grantor, Utah Valley.


Consequently, when the interests of Utah Valley in the 140.15 acres were defeated, so were those


of United Paint. 


       Affirmed. Costs to Bagnalls. 


       ELLETT, C. J., and CROCKETT, MAUGHAN and WILKINS, JJ., concur. 


--------- 


Notes: 
[1] Bagnall v. Suburbia Land Company, Utah, 542 P.2d 183 (1975). 







[2] The deed apparently misspelled United Paint's name. Its true name appears to be United Paint


& Colors Company. 
[3] Supra, footnote 1. 
[4] Oberhansly v. Earle, Utah, 572 P.2d 1384 (1977). 
[5] See U.C.A., 1953, 16-10-101, providing for winding up of affairs. 
[6] The common law doctrine is incorporated into U.C.A., 1953, 78-40-2. 
[7] Hansen v. Kohler, Utah, 550 P.2d 186 (1976). 
[8] Dupee v. Loan & Trust Co., 20 Utah 103, 57 P. 845 (1899). 
[9] 54 C.J.S. Lis Pendens § 37. 
[10] 51 Am.Jur.2d, Lis Pendens, Sec. 1. 
[11] Note 1, supra. 


--------- 
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OPINION 


         JAMES Z. DAVIS, JUDGE 


         ¶ 1 Plaintiffs E.C. Barnes (Barnes); Rampart Recreational and Leisure Industries, LLC; Utah


Trails Resort & Tours, LLC; and Utah Trails Resort, Inc. appeal a grant of summary judgment in


favor of Defendants Dale E. Clarkson (Clarkson); Golden Circle Tours, Inc.; and Clarkson


Properties, Inc. Plaintiffs additionally appeal both the denial of their motion to withdraw admissions


and a second summary judgment that was granted based on those admissions. We affirm and


remand to the district court for a determination of costs and attorney fees incurred on appeal. 


         BACKGROUND 


         ¶ 2 This dispute arises from transactions regarding property that the Bureau of Land


Management (the BLM) was willing to sell to Kanab City (the City). It was agreed that Clarkson's


company would purchase BLM land from the City and would then sell the land to Barnes's


company. At some point during the transaction, a dispute arose over a certain piece of property


(the Pugh Canyon Parcel) and whether that parcel would be part of the property conveyed to


Barnes's company. The parties eventually entered into a settlement agreement (the Settlement


Agreement), which determined: "The parties clarify that [Barnes's company] shall make no claim of


right, title or interest to [the Pugh Canyon Parcel] and that [Barnes's company] shall be given


credit for the purchase price of said property from the BLM in the transaction."[1] Barnes alleges


that he made this concession because Clarkson told him that an environmental study had found


an endangered species on the Pugh Canyon Parcel and that possession of that property would


have to be transferred back to the BLM. Shortly after the Settlement Agreement was signed, the


property transaction was completed in accordance with the agreement's terms. 


         ¶ 3 Several years later, Barnes learned that the Pugh Canyon Parcel had never been


transferred back to the BLM but had instead remained in the possession of Clarkson's company.







Plaintiffs thereafter filed a complaint alleging fraud and seeking ownership of the Pugh Canyon


Parcel. Defendants responded and counterclaimed, arguing, among other things, breach of the


Settlement Agreement. 


         ¶ 4 Defendants moved for summary judgment on Plaintiffs' original claims, arguing theories


of accord and satisfaction, statute of limitations, and statute of frauds. The district court


determined that Plaintiffs' allegations of misrepresentation and fraud precluded a grant of


summary judgment under either the accord and satisfaction theory or the statute of limitations


theory. The court did, however, grant summary judgment in favor of Defendants under the statute


of frauds theory. Plaintiffs filed a motion for reconsideration, arguing an exception to the statute of


frauds, but that motion was denied. 


         ¶ 5 Defendants next served requests for admissions on Plaintiffs. Because of serious health


problems that Barnes was experiencing at that time, the parties agreed to an extension of time


beyond the usual thirty days for response, see Utah R. Civ. P. 36(a)(2). Plaintiffs, however, did not


respond until three weeks after the agreed-upon deadline. The requests for admissions--which


included assertions that Clarkson made no representation that the Pugh Canyon Parcel would be


returned to the BLM and that the Settlement Agreement was not entered into due to


misrepresentation or fraud--were thus deemed admitted. See id. 
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         ¶ 6 Based on these admissions, Defendants then filed a second motion for summary


judgment, this time addressing their counterclaim for breach of the Settlement Agreement.


Plaintiffs opposed the motion and moved for a withdrawal of the admissions. After considering the


matter, the district court determined that Plaintiffs had not made the requisite showing to allow a


withdrawal of the admissions. The court then decided, as a matter of law, that (1) based on the


admissions--which established that the Settlement Agreement was not entered into as a result of


misrepresentation or fraud--the Settlement Agreement was a valid accord and satisfaction; (2)


Plaintiffs had breached the Settlement Agreement by bringing the instant lawsuit; and (3)


Defendants were entitled to costs and reasonable attorney fees under the Settlement Agreement. 


         ¶ 7 Plaintiffs now appeal the first grant of summary judgment, arguing that their claims are


not barred by the statute of frauds. They also appeal the denial of their motion to withdraw


admissions, as well as the second summary judgment, which was based on those admissions. 


         ISSUES AND STANDARDS OF REVIEW 


         ¶ 8 Plaintiffs argue that the district court erred in granting Defendants' two motions for


summary judgment, which dismissed Plaintiffs' claims as being barred by the statute of frauds and


awarded Defendants costs and attorney fees under the Settlement Agreement. Summary


judgment is appropriate when "there is no genuine issue as to any material fact and . . . the


moving party is entitled to a judgment as a matter of law." Id. R. 56(c). Therefore, we grant no


deference to the court below, but instead, "the district court's legal conclusions and ultimate grant


or denial of summary judgment are reviewed for correctness." Massey v. Griffiths, 2007 UT 10, ¶


8, 152 P.3d 312 (citing View Condo. Owners Ass'n v. MSICO, LLC, 2005 UT 91, ¶ 17, 127 P.3d


697). 


         ¶ 9 In connection with their appeal of the second summary judgment, Plaintiffs also argue







that the district court erred by denying their motion to withdraw admissions. We review the denial


of such a motion under a " 'conditional' discretionary standard," first determining if certain


conditions have been met and then determining if the district court abused the discretion that it is


allowed once the conditions have been met. Langeland v. Monarch Motors, Inc., 952 P.2d 1058,


1060-61 (Utah 1998). We discuss this unique standard of review in more detail in our analysis


below. 


         ANALYSIS 


         ¶ 10 Plaintiffs argue that the district court inappropriately granted the first summary judgment


on statute of frauds grounds. They also allege error in the denial of their motion to withdraw


admissions and in the resulting second grant of summary judgment in favor of Defendants. We


first address the motion to withdraw admissions, as it is the dispositive issue.[2] 


         ¶ 11 Under rule 36(a) of the Utah Rules of Civil Procedure, after a party has been served


with a request for admission, the matters therein will be deemed admitted if the receiving party


does not respond to the requesting party with a written answer or objection addressing the matter


within thirty days. See Utah R. Civ. P. 36(a)(2).[3] And " '[t]he trial court does not have discretion to


unilaterally disregard [such] admissions.' " Langeland, 952 P.2d at 1060 (emphasis omitted)


(quoting Jensen v. Pioneer Dodge Ctr., Inc., 702 P.2d 98, 100 (Utah 1985)). Rule 36(b), however,


does permit the district court to allow withdrawal or amendment of an 
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admission "when the presentation of the merits of the action will be subserved thereby and the


party who obtained the admission fails to satisfy the court that withdrawal or amendment will


prejudice him in maintaining his action or defense on the merits." Utah R. Civ. P. 36(b). Thus,


"judicial discretion [to allow withdrawal or amendment] is permitted only after certain preliminary


conditions have been met." Langeland, 952 P.2d at 1060. 


         ¶ 12 It follows, then, that our review of the district court's action on a rule 36(b) motion is a


two-step process: 


In the first step, we review the trial court's determinations as to whether amendment or withdrawal


would serve the presentation of the merits and whether amendment or withdrawal would result in


prejudice to the nonmoving party. In the second step, we review the trial court's discretion to grant


or deny the motion. 


Id. at 1060-61. Only after both rule 36(b) conditions have been met does a district court have


discretion to grant or deny the motion to withdraw admissions, which decision we review for an


abuse of discretion. But the court's preliminary determination as to whether the rule 36(b)


conditions have been met "is subject to a somewhat more exacting standard of review." Id. at


1061. 


         ¶ 13 We begin our review by addressing whether the first rule 36(b) requirement was met,


i.e., whether withdrawal would serve the presentation of the merits of the action. To satisfy this


requirement, "the party seeking . . . withdrawal must (1) show that the matters deemed admitted


against it are relevant to the merits of the underlying cause of action, and (2) introduce some


evidence by affidavit or otherwise of specific facts indicating that the matters deemed admitted


against it are in fact untrue." Id. at 1062. There is no dispute that the issues admitted here are







relevant to the merits of the claims. The district court, however, ruled that the second prong was


not met, stating: "[P]laintiffs have simply failed in their burden to convince this Court with any


evidence of specific facts indicating that the matters deemed admitted are in fact untrue." We


agree. 


         ¶ 14 Both parties rely on Langeland v. Monarch Motors, Inc., 952 P.2d 1058 (Utah 1998). In


Langeland, the Utah Supreme Court determined that although the admissions there were relevant,


the party seeking withdrawal failed to meet its burden of introducing evidence that the admissions


"[we]re in fact untrue." Id. at 1063. The motion before the Langeland court asserted that the


admissions were untrue, but the motion "lack[ed] any sort of detailed articulation of such


arguments and [was] entirely devoid of evidence of specific facts contradicting the admissions." Id.


at 1062-63 (footnote omitted). The motion instead focused "almost exclusively" on the prejudice


requirement. Id. at 1063. 


         ¶ 15 Here, the memorandum supporting the motion to withdraw admissions suffers from the


same inadequacies as did the motion in Langeland. After setting forth the two requirements of rule


36(b), Plaintiffs' memorandum makes only the following general argument regarding the alleged


falsity of the admissions: "Plaintiff has shown by Affidavit and Exhibits that the Admissions are


false and should be withdrawn." The argument then moves on to discuss the prejudice


requirement. Plaintiffs purport to deny the truth of the admissions elsewhere in the memorandum,


but these statements are conclusory and devoid of specific facts--simply stating that Clarkson did


misrepresent the status of the Pugh Canyon Parcel by saying that it must be returned to the BLM,


and reiterating that "[t]he Settlement Agreement was entered into by fraud." The Langeland court


clearly instructed that after matters have been deemed admitted, the time for denial is passed and


"something more than a bare denial" is then requisite. Id. at 1062. 


         ¶ 16 Plaintiffs argue that their memorandum provided more than bare denials because,


unlike was the case in Langeland, the memorandum was incorporated by reference in Barnes's


affidavit.[4]But even accepting 
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that the memorandum and Barnes's affidavit amount to a denial that Clarkson did not make the


representation regarding the status of the Pugh Canyon Parcel, it does not provide any evidence


of specific facts indicating that Clarkson's representation was a misrepresentation or that the


Settlement Agreement was otherwise procured by fraud.[5] Therefore, the affidavit simply does not


rise to the kind of evidence required here, i.e., "evidence of specific facts contradicting the


admissions," id. at 1062-63.[6] 


         ¶ 17 In sum, we agree with the district court that Plaintiffs did not meet their burden to show


that withdrawal of the admissions would serve the presentation of the merits of the action, that


Defendants are therefore relieved of their burden to show that they would be prejudiced by the


withdrawal of the admissions, and that the district court could not have exercised its discretion to


allow withdrawal of the admissions. Thus, we affirm the denial of the motion to withdraw


admissions; and because Plaintiffs' claim of error in the second grant of summary judgment is


based on a withdrawal of the admissions, we likewise affirm the second grant of summary


judgment.[7] 







         ¶ 18 Defendants request their costs and attorney fees on appeal. The Settlement Agreement


provides: "In the event that there shall be a dispute over the terms of this Agreement, the


prevailing party shall be entitled to reimbursement of its costs and expenses, including reasonable


attorney[] fees." "[A] provision for payment of attorney[] fees in a contract includes attorney[] fees


incurred by the prevailing party on appeal as well as at trial, if the action is brought to enforce the


contract." Management Servs. Corp. v. Development Assocs., 617 P.2d 406, 409 (Utah 1980). We


therefore award Defendants their costs and reasonable attorney fees on appeal, and we remand


to the district court for a calculation of such amounts. 


         CONCLUSION 


         ¶ 19 We affirm the district court's denial of Plaintiffs' motion to withdraw admissions,


agreeing with the district court that Plaintiffs failed to show that withdrawal would serve the


presentation of the merits of the action. We therefore affirm the second grant of summary


judgment as a result of those admissions. Additionally, we award Defendants 
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their costs and reasonable attorney fees on appeal, and we remand to the district court for an


appropriate calculation thereof. 


         ¶ 20 WE CONCUR: RUSSELL W. BENCH, Judge and CAROLYN B. McHUGH, Judge. 


--------- 


Notes: 
[1]For our analysis we need not, and therefore do not, address the precise scope of the claims


waived in the Settlement Agreement. 
[2]At oral argument, Plaintiffs conceded that if we were to determine that the Settlement


Agreement is valid, this would be dispositive of their claim to the Pugh Canyon Parcel. 
[3]Plaintiffs argue that the requests for admissions were served after the close of fact discovery


and that Plaintiffs "were not obligated to answer by any specific date." But the plain language of


rule 36(a) requires some response--either an answer or an objection--within the thirty days or such


other time as the district court may allow. See Utah R. Civ. P. 36(a)(2). Plaintiffs never objected to


the requests in any way and the court never granted additional time for response. Instead,


Plaintiffs asked Defendants for, and were given, an extension of time to answer, which new


deadline Plaintiffs still missed by several weeks. 
[4]Barnes's affidavit attached to Plaintiffs' memorandum avers: "Everything stated in the


Memorandum in Opposition to Motion for Summary Judgment is true and accurate to the best of


my knowledge." 
[5]In their memorandum, Plaintiffs also recite from the first summary judgment ruling, wherein the


district court concluded that "[t]he representation by Clarkson about the second environmental


study does appear to be evidence of fraud" and refused to grant summary judgment based on the


accord and satisfaction theory. The finding supporting this conclusion states: "During the


settlement negotiations Clarkson represented to Barnes that a second environmental study


revealed the Pugh Canyon Parcel contained an endangered plant species and would have to . . .


eventually be returned to the BLM." This finding, however, includes a footnote, which states: "The


Court will treat the fact as true for purposes of this motion." Thus, it is clear that the district court







was following correct summary judgment procedure, simply viewing the evidence to determine


whether there was a disputed issue of fact, and not making a determination on the merits. See Hill


v. Grand Cent., Inc., 25 Utah 2d 121, 477 P.2d 150, 151 (1970) ("Summary judgment is never


used to determine what the facts are, but only to ascertain whether there are any material issues


of fact in dispute."). As a result, when admissions were later made stating that there was no fraud,


this was no longer a disputed issue of fact and the court was free to make new findings and


conclusions reflecting the same. 
[6]The several other documents Plaintiffs attached to the memorandum are likewise unhelpful, for


the memorandum contains no detailed argument clarifying how those documents--none of which


mention the Pugh Canyon Parcel or anything about Clarkson's alleged representation--would


indicate that the admissions are untrue. 
[7]Plaintiffs allege error in the first summary judgment ruling, in which the district court determined


that, although Plaintiffs' claims could not be summarily dismissed under theories of either accord


and satisfaction or statute of limitations, the claims were barred by the statute of frauds. Because


of our analysis and affirmance regarding the Plaintiffs' admissions, we need not address the


statute of frauds issue. We note, however, that after a review of the record, it is clear that the


statute of frauds is applicable to Plaintiffs' claim and that neither of the argued exceptions, one of


which arguments was not preserved below, would provide relief from the application of the


doctrine. 


--------- 
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IRRIGATION COMPANY, East
River Bottom Water Company,


and Timpanogos Canal Company,
Defendants and Appellees.
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Synopsis
Background: Water conservancy
district brought declaratory judgment
action against canal companies seeking
a judicial determination that the
companies had accepted district's
purported tender of payment in lieu of
performance under contract to improve
water diversion and conveyance from
river by failing to timely object.
The Fourth District Court, Provo
Department, Lynn W. Davis, J.,
granted companies summary judgment.
District appealed.


Holdings: The Supreme Court, Parrish,
J., held that:


[1] district owed companies an
independent duty to replace diversion


that was operated by another canal
company;


[2] district's failure to replace water
diversion system was not excused by the
doctrine of impracticability;


[3] district's offer of a cash payment
to canal companies did not constitute
tender of performance under contract
with companies that excused district's
performance;


[4] district court did not err in certifying
grant of summary judgment;


[5] district court did not abuse
its discretion when it denied water
conservancy district's motion to
reconsider; and


[6] neither the United States
Department of the Interior nor
the Utah Reclamation Mitigation
Conservation Commission were
necessary parties.


Affirmed.
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In considering a grant
of summary judgment,
Supreme Court reviews the
district court's legal decision
for correctness, giving no
deference, and reviews the
facts and inferences to be
drawn therefrom in the
light most favorable to the
nonmoving party.


Cases that cite this headnote


[2] Appeal and Error
Conclusions of law


Contracts
Extrinsic facts


Questions of contract
interpretation not requiring
resort to extrinsic evidence
are matters of law, and
on such questions Supreme
Court will accord the trial
court's interpretation no
presumption of correctness.


Cases that cite this headnote


[3] Water Law
Agreements or contracts


Canal companies suffered
a legal detriment that
constituted a portion
of the consideration for
water conservancy district's
obligation to replace water
diversion system operated
by other canal company
when they abandoned their


preexisting right to own
and operate an independent
diversion pursuant to the
agreement with district,
and thus, district owed
companies an independent
duty to replace diversion
that was operated by
another canal company;
companies agreed to abandon
their independently operated
diversion precisely because
district agreed to replace
the other company's diversion
and make it available to them.


Cases that cite this headnote


[4] Water Law
Agreements or contracts


Water conservancy district's
failure to replace canal
company's water diversion
system as required under
contract was not excused
by the doctrine of
impracticability; the district
was aware at the time it
entered into contract that
state and federal river project
might impact the diversion
replacement, district had not
yet attempted to obtain the
required permits for the
replacement, and even if it
had attempted to do so and
the permits were denied, the
district assumed the risk of
failing to obtain the requisite
permits under the agreement.
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1 Cases that cite this headnote


[5] Appeal and Error
Review where evidence


consists of documents


Whether impracticability
affords a party relief from its
obligations under a contract
is a question of law that is
reviewed for correctness.


1 Cases that cite this headnote


[6] Contracts
Discharge by


Impossibility of Performance


The doctrine of
“impracticability” excuses a
party's performance if an
unforeseen event occurs
after formation of the
contract and without fault
of the obligated party, which
event makes performance
of the obligation impossible
or highly impracticable.
Restatement (Second) of
Contracts § 266(1).


Cases that cite this headnote


[7] Contracts
Discharge by


Impossibility of Performance


A party is not excused
for impracticability when
the event leading to the
impracticability was known


to the parties prior to
contracting.


1 Cases that cite this headnote


[8] Contracts
Discharge by


Impossibility of Performance


A party may not defend on
grounds of impracticability
when that party takes on
the risk that a supervening
event will occur and render
performance impracticable
or impossible. Restatement
(Second) of Contracts § 266.


1 Cases that cite this headnote


[9] Water Law
Agreements or contracts


Water conservancy district's
offer of a cash payment
to canal companies so that
they could replace river
water diversion system did
not constitute tender of
performance under contract
with companies that excused
district's performance; district
agreed in contract to remove
and replace at its sole
expense the existing diversion
structure and replace it with
a new radial gate and other
appurtenant facilities.


Cases that cite this headnote



http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691000420140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k842(8)/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k842(8)/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691000520140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95k309/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95k309/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907268&pubNum=0101603&originatingDoc=I1b7860674e5411e38912df21cb42a557&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907268&pubNum=0101603&originatingDoc=I1b7860674e5411e38912df21cb42a557&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691000620140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95k309/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95k309/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691000720140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95k309/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/95k309/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907268&pubNum=0101603&originatingDoc=I1b7860674e5411e38912df21cb42a557&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907268&pubNum=0101603&originatingDoc=I1b7860674e5411e38912df21cb42a557&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691000820140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/405/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/405k2426/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691000920140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)





Central Utah Water Conservancy Dist. v. Upper East Union Irr. Co., 321 P.3d 1113 (2013)


747 Utah Adv. Rep. 4, 2013 UT 67


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4


[10] Contracts
Necessity


A party must make a tender of
his own agreed performance
in order to put the other party
in default.


Cases that cite this headnote


[11] Appeal and Error
Certificate as to grounds


District court did not err in
certifying grant of summary
judgment to canal companies
as a final appealable
judgment in breach of
contract case; although
another company remained
in the case, the parties
that were granted summary
judgment had separate and
distinct remedies for water
conservancy district's breach,
and resolution of their claims
on appeal would have no
res judicata effect on other
party's remaining claim for
damages. Rules Civ.Proc.,
Rule 54(b).


Cases that cite this headnote


[12] Appeal and Error
Certificate as to grounds


If the facts underlying
a claim certified as final
are sufficiently similar to
constitute res judicata on the


remaining issues, certification
is generally precluded. Rules
Civ.Proc., Rule 54(b).


Cases that cite this headnote


[13] Specific Performance
Judgment or decree


Water Law
Agreements or contracts


Water conservancy district's
breach of contract with
canal companies to construct
new water diversion system
would not be extinguished if
district court orders specific
performance of contract
with respect to other canal
company; district owed an
independent duty to the canal
companies, and they were
entitled to damages for the
breach regardless of whether
the district court ultimately
awards damages to other
canal company.


Cases that cite this headnote


[14] Specific Performance
Inadequacy of remedy at


law


Specific performance is
not typically ordered if
damages are sufficient
to protect the injured
party's expectation interest.
Restatement (Second) of
Contracts § 359.
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Cases that cite this headnote


[15] Specific Performance
Presumptions and burden


of proof


There is a strong preference
in the common law
against ordering specific
performance.


Cases that cite this headnote


[16] Water Law
Agreements or contracts


Pursuant to terms of contract,
water conservancy district
was required to reconvey title
in improved water piping to
canal companies once the
piping improvements were
substantially completed.


Cases that cite this headnote


[17] Appeal and Error
Necessity of presentation


in general


Water conservancy district
failed to preserve on appeal its
quantum meruit claim, where
it failed to raise the issue in the
trial court.


Cases that cite this headnote


[18] Appeal and Error


Necessity of presentation
in general


Supreme Court does not
generally consider an issue
on appeal unless it has been
preserved below.


Cases that cite this headnote


[19] Appeal and Error
Sufficiency of


Presentation of Questions


An issue is preserved for
appeal when it has been
presented to the district court
in such a way that the court
has an opportunity to rule on
it.


Cases that cite this headnote


[20] Appeal and Error
Sufficiency of


Presentation of Questions


Appeal and Error
Form and requisites in


general


To preserve an issue on
appeal, the issue must be
specifically raised in the trial
court by the party asserting
error, in a timely manner,
and must be supported by
evidence and relevant legal
authority.


Cases that cite this headnote


[21] Appeal and Error
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Grant of new trial in
general


Appeal and Error
Refusal of new trial


Motions
Reargument or rehearing


Until the district court issues
a final order or certifies an
order for immediate appeal,
the question of whether to
grant or deny a motion to
reconsider a prior ruling is
within its sound discretion,
and Supreme Court will not
disturb such a ruling absent
an abuse of that discretion.


Cases that cite this headnote


[22] Motions
Reargument or rehearing


A district court is not required
to reconsider its previous
rulings merely because a
party wishes to present
different arguments, based
on previously known facts,
following an adverse ruling by
the court.


Cases that cite this headnote


[23] Judgment
Hearing and


determination


District court did not
abuse its discretion
when it denied water
conservancy district's motion


to reconsider summary
judgment in declaratory
judgment action in favor
of canal companies, which
found that water district
breached its obligations
under agreement and that
companies were entitled to
enforce the bargained-for
damages provisions; court
denied conservancy district's
motion on grounds that
district offered no new
and previously unavailable
information.


Cases that cite this headnote


[24] Appeal and Error
Allowance of remedy


and matters of procedure in
general


A trial court's determination
of whether a party should be
joined to an action will not be
disturbed absent an abuse of
discretion.


Cases that cite this headnote


[25] Declaratory Judgment
Subjects of relief in


general


Neither the United States
Department of the Interior
(DOI) nor the Utah
Reclamation Mitigation
Conservation Commission
(URMCC) were necessary



http://www.westlaw.com/Browse/Home/KeyNumber/30k977(3)/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k977(3)/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k977(5)/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/267/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/267k39/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691002120140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/267/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/267k39/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691002220140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/228/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/228k186/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/228k186/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691002320140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k949/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k949/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k949/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1b7860674e5411e38912df21cb42a557&headnoteId=203196691002420140813042747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/118A/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/118Ak294/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/118Ak294/View.html?docGuid=I1b7860674e5411e38912df21cb42a557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Central Utah Water Conservancy Dist. v. Upper East Union Irr. Co., 321 P.3d 1113 (2013)


747 Utah Adv. Rep. 4, 2013 UT 67


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 7


parties in declaratory
judgment action regarding
water conservancy district's
obligations under contract
with canal companies to
improve water diversion
system; assuming that parties
to contract understood that
the intended purpose of the
project was to benefit the
DOI and URMCC, there was
no evidence that DOI or
URMCC had any present
interests in the water rights,
vested future interests in the
water rights, or interest in any
unvested water rights. Rules
Civ.Proc., Rule 19.


Cases that cite this headnote


[26] Parties
Persons Who Must Join


Parties
Persons Who Must Be


Joined


In determining whether
joinder is required, the court
must ascertain whether a
party has sufficient interest
in the action to make it
a necessary party. Rules
Civ.Proc., Rule 19.


Cases that cite this headnote


[27] Parties
Persons Who Must Join


Parties


Persons Who Must Be
Joined


If the court deems a party
necessary to the action, and
joinder is unfeasible, the court
must then determine whether
the party is indispensable.
Rules Civ.Proc., Rule 19.


Cases that cite this headnote


Attorneys and Law Firms


*1116  Edwin C. Barnes, Steven E.
Clyde, Katherine E. Judd, Salt Lake
City, for appellant.


Thomas W. Seiler, Jamis M. Gardner,
Provo, for appellee Upper East Union
Irrigation Company.


Robert L. Jeffs, Randall L. Jeffs, Provo,
for appellee East River Bottom Water
Company.


Robert C. Fillerup, Orem, for appellee
Timpanogos Canal Company.


Justice PARRISH, opinion of the
Court:


INTRODUCTION


¶ 1 This appeal arises from the Central
Utah Water Conservancy District's
(CUWCD) January 7, 2003 agreement
(Agreement) to improve irrigation
structures belonging to Upper East
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Union Irrigation Company (UEU),
East River Bottom Water Company
(ERB), and Timpanogos Canal
Company (TCC) (collectively, Canal
Companies) in exchange for rights to
the increased water flow arising from
the improvements. CUWCD failed to
complete its obligations under the
Agreement. After negotiations with
the Canal Companies broke down,
CUWCD filed a declaratory action to
establish its contractual rights.


¶ 2 The district court ruled that because
CUWCD breached its obligations
under the Agreement, UEU and ERB
were entitled to enforce the bargained-
for damages provisions, resulting in the
loss of CUWCD's prospective water
rights. CUWCD appeals, asserting
that the district court erred by: (1)
granting summary judgment in favor
of the Canal Companies, (2) failing to
recognize that UEU and ERB received
the benefit of their bargain, (3) refusing
to reconsider its summary judgment
ruling, (4) rejecting CUWCD's claims
that its performance was excused under
the doctrine of impracticability, (5)
failing to recognize CUWCD's tender
of cash in lieu of performance, and (6)
refusing to allow CUWCD to amend
its pleadings to add allegedly necessary
parties.


¶ 3 We affirm the judgment of the
district court in its entirety. Specifically,
we hold that CUWCD's breach was
material because UEU and ERB did
not receive the benefit of their bargain.


And the breach was not excused by
the doctrine of impracticability or
CUWCD's tender of cash in lieu of
performance. Therefore, the district
court appropriately entered summary
judgment in favor of UEU and ERB
and was under no obligation to
reconsider its ruling. Finally, the district
court did not abuse its discretion when
it refused to allow CUWCD to amend
its pleadings to join allegedly necessary
parties.


BACKGROUND


¶ 4 CUWCD, ERB, UEU, TCC,
Brigham Young University (BYU),
and Provo City Corporation (Provo)
entered into an Agreement to affect the
diversion and conveyance of water from
the Provo River throughout the Provo


and Orem areas. 1  The Agreement
describes the scope of the project as
follows:


*1117  PROJECT DESCRIPTION:
The project would convert portions
of existing open ditch water delivery
systems of both the ERB and
UEU to a piped delivery system....
The proposed project includes the
piping of portions of both the
ERB and UEU canal systems,
the rehabilitation of the TCC
[D]iversion, and the replacement or
enlargement of an existing 1,500–
foot section of 30″ HDPE pipe in the
TCC piped system.
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The Agreement required that ERB
and UEU abandon their existing
diversion in favor of the improved
TCC Diversion. CUWCD agreed
to undertake and pay all costs for
these improvements. In return, the
Canal Companies agreed to convey
to CUWCD the rights to the water
that would be conserved as a result
of the improvements and to convey
by quitclaim deed the percentage of
water rights CUWCD already owned
in the Canal Companies.


¶ 5 To insure against CUWCD's
breach, the Agreement required that
CUWCD place quitclaim deeds in
escrow, representing the water rights
it would receive upon completion
of the agreed-to improvements. The
Agreement states that “[i]n the event
CUWCD defaults in the performance
of its obligation to construct the project
as defined in this Agreement ... [the
Canal Companies] may request the
delivery of th[ese] escrowed quitclaim
deed[s] as [their] sole remedy.” The
Agreement states that the project will be
completed by April 15, 2004.


¶ 6 By May 3, 2004, CUWCD
had substantially completed the
improvements to the piping portions of
the canal systems as required by the
Agreement. But it had not completed,
nor even begun to replace, the TCC
Diversion.


¶ 7 On March 30, 2007, almost three
years after the improvements were to
have been completed, CUWCD sent


a letter to the Canal Companies “to
summarize and confirm our discussions
and negotiations” related to the
replacement of the TCC Diversion.
CUWCD stated that it would not be
possible to complete the TCC Diversion
work based on “environment[al] and
permitting concerns,” and that “[i]n
lieu of further work on the diversion
structure, [CUWCD] offers to pay to
[the Canal Companies], collectively,
the sum of $75,000.” CUWCD further
stated that “this letter will also
serve as a tender of that sum of
money together with [CUWCD]'s prior
work and improvements ... under
Utah Code Ann. [section] 78–27–1
as full performance of [CUWCD]'s
obligations under [the] Agreement.” It
concluded by stating that if the Canal
Companies did not expressly reject its
offer by April 16, 2007, CUWCD would
consider its purported tender accepted.
The Canal Companies did not respond
to CUWCD's letter.


¶ 8 On June 11, 2007, the
Canal Companies sent written notice
informing CUWCD that it had
defaulted on its obligation to replace
the TCC Diversion. Thirty days
after sending the default letter, the
Canal Companies requested delivery
of the escrowed quitclaim deeds
under the damage provisions of
the Agreement because CUWCD
had not commenced to cure its
default. In the interim, CUWCD
filed the complaint in the underlying
lawsuit seeking a judicial determination
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that the Canal Companies had
accepted CUWCD's purported tender
by failing to timely object. The Canal
Companies individually responded by
filing answers, counterclaims, and
cross-claims.


¶ 9 After the parties had completed
discovery, UEU filed a motion for
partial summary judgment, arguing
that CUWCD's offer of payment
in lieu of performance was not a
valid tender of performance and that
CUWCD's obligation to reconstruct
the TCC Diversion was not excused by
the doctrine of impracticability. UEU
further alleged that CUWCD's breach
was material because CUWCD had not
substantially completed its contractual
obligations.


¶ 10 TCC also sought partial summary
judgment. It concurred in UEU's
motion for partial summary judgment,
arguing that a valid tender offer
requires tender of the amount due
or the performance required under
the contract. ERB also sought partial
summary judgment, concurring in
UEU's summary judgment motion and
raising essentially the same arguments
made by UEU and TCC.


*1118  ¶ 11 CUWCD opposed
the motions, arguing that it had
substantially performed all of its
obligations under the Agreement and
that, in any case, the parties had waived
any objection to CUWCD's tender
of payment in lieu of performance.


CUWCD also filed a motion for leave
to assert the additional affirmative
defense that the Canal Companies
had failed to join necessary parties.
Specifically, CUWCD argued that
the United States Department of
the Interior (DOI) and the Utah
Reclamation Mitigation Conservation
Commission (URMCC) were necessary
and indispensable parties because
“federal funds were used to create the
saved water rights” and the saved water
rights were to benefit, in part, federal
purposes.


¶ 12 The district court granted
the Canal Companies' motions for
partial summary judgment, ordered the
delivery of the quitclaim deeds in favor
of UEU and ERB, and reserved ruling
on the issue of TCC's appropriate
remedy.


¶ 13 Because the district court
ruled only on the Canal Companies'
motions for partial summary judgment,
CUWCD filed a motion to stay the
proceedings, arguing that the district
court's ruling was not a final judgment,
that the district court had not addressed
CUWCD's requested declaratory relief
regarding title to the canals, and that
the district court had not considered
the District's entitlement to equitable
relief in quantum meruit. “[CUWCD]
requested that the district court stay
execution and delay release of the
quitclaim deeds to UEU and ERB
to address these open issues, preserve
the status quo, and prevent injustice.”
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Additionally, CUWCD filed a motion
to reconsider, arguing that the district
court's decision to release the quitclaim
deeds resulted in an unconscionable
forfeiture.


¶ 14 The district court denied
CUWCD's motion to reconsider
and subsequently entered summary
judgment in favor of UEU and ERB.
The court directed that its order be
entered as a final judgment pursuant
to rule 54(b) and released the quitclaim
deeds to UEU and ERB. The district
court also entered partial summary
judgment in favor of TCC, reserving
the issue of appropriate remedies and
staying any further proceedings on that
issue pending resolution of this appeal.


¶ 15 CUWCD timely appealed and
we have jurisdiction under Utah Code
section 78A–3–102(3)(j).


STANDARD OF REVIEW


¶ 16 Because CUWCD raises a number
of issues, we briefly set forth the
overarching standard of review here.
We then discuss the specific standards
of review for each issue within the
section analyzing that issue.


[1]  ¶ 17 The bulk of CUWCD's
asserted errors arise in the context of
the district court's grant of summary
judgment in favor of UEU and ERB.
Summary judgment is proper only
where “there is no genuine issue as to


any material fact and ... the moving
party is entitled to a judgment as
a matter of law.” UTAH R. CIV.
P. 56(c). “In considering a grant of
summary judgment, we review the
[district] court's legal decision for
correctness, giving no deference, and
review the facts and inferences to be
drawn therefrom in the light most
favorable to the nonmoving party.”
Peterson v. Coca–Cola USA, 2002 UT
42, ¶ 7, 48 P.3d 941 (internal quotation
marks omitted).


[2]  ¶ 18 When it granted summary
judgment, the district court relied
on the language of the Agreement.
Because the parties did not allege
that the Agreement was ambiguous
or present extrinsic evidence regarding
its meaning, the district court did
not look beyond the four corners of
the document. “Questions of contract
interpretation not requiring resort to
extrinsic evidence are matters of law,
and on such questions we accord
the trial court's interpretation no
presumption of correctness.” Zions
First Nat'l Bank, N.A. v. Nat'l Am. Title
Ins. Co., 749 P.2d 651, 653 (Utah 1988).


ANALYSIS


I. UEU AND ERB DID NOT
RECEIVE THE BENEFIT


OF THEIR BARGAIN
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[3]  ¶ 19 CUWCD argues that any
breach of the Agreement was not
material because  *1119  UEU and
ERB received the full benefit of their
bargain. The district court disagreed.
It reasoned that “all parties were to
benefit from the rehabilitation [of the
TCC Diversion],” that CUWCD had
not substantially performed, and that
UEU and ERB therefore had not
received the full benefit of their bargain.
We review the district court's decision
for correctness, affording no deference
to its legal determinations. Peterson v.
Coca–Cola USA, 2002 UT 42, ¶ 7, 48
P.3d 941.


¶ 20 All parties to the Agreement
recognized that the TCC Diversion was
“in poor condition and in need of
repair.” CUWCD agreed to replace
the TCC Diversion. Section 6 of the
Agreement states that “CUWCD ...
shall remove and replace at its
sole expense TCC's existing diversion
structure and replace it with a new
radial gate and other appurtenant
facilities.” CUWCD has not even
undertaken that work and has made it
clear that it will not do so. CUWCD
admits that it has breached its explicit
obligations under the Agreement, but
alleges that its obligation to replace the
diversion runs only to TCC, not to all
of the Canal Companies. We now turn
to that issue.


¶ 21 CUWCD concedes that it owed
TCC an obligation to replace the TCC
Diversion. Its concession is supported


by the language of the Agreement,
which requires CUWCD to replace
the TCC Diversion “as consideration
for TCC's granting of [a] permanent
right and easement to ERB and
UEU.” But CUWCD argues that
because the Agreement consists of
three contracts merged into a single
document, CUWCD's consideration to
UEU and ERB was “separate[ ] and
apart from the consideration recited
for TCC.” We disagree. The language
of the Agreement simply does not
support CUWCD's argument. Rather,
CUWCD's obligation to replace the
TCC Diversion was owed to all of the
Canal Companies.


¶ 22 The district court posed the pointed
question, “Isn't the [TCC] [D]iversion
structure absolutely essential and
integral to a functioning system?”
The answer is that “[w]ater pipes,
no matter how soundly constructed,
cannot deliver water that is not
diverted.” This self-evident fact is the
heart of the matter.


¶ 23 Prior to entering the Agreement,
UEU and ERB jointly operated an
independent diversion on the Provo
River to convey their water into
their respective irrigation systems.
UEU and ERB agreed to abandon
this independently operated diversion
precisely because CUWCD agreed to
replace the TCC Diversion and make it
available to UEU and ERB. The plain
language of the Agreement obligates
UEU and ERB to give up their
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existing diversion structure, thereby
rendering them solely dependent on
the contracted-for TCC Diversion.
CUWCD's obligation to replace the
TCC Diversion therefore constituted an
important part of the overall project
outlined by the Agreement.


¶ 24 UEU and ERB's agreement
to abandon their existing diversion
structure in favor of the anticipated
TCC Diversion easily qualifies as a
legal detriment that constitutes valid
consideration. See 17 C.J.S. Contracts
§ 110 (2013) (“The consideration for
a promise may be a legal detriment
suffered by the promisee, no matter
how slight or economically trifling,
at the request of the promisor....”).
“The term ‘legal detriment,’ as used in
testing the sufficiency of consideration,
means giving up something which
immediately prior thereto the promisee
was privileged to retain, or doing or
refraining from doing something which
he or she was then privileged not to
do, or not to refrain from doing.” Id.
Prior to entering into the Agreement,
UEU and ERB operated their own
diversion structure and were privileged
to do so. But under the Agreement, they
agreed to abandon their independently
operated diversion.


¶ 25 Because the Agreement required
that UEU and ERB abandon their
preexisting right to own and operate
an independent diversion, they suffered
a legal detriment that constituted
a portion of the consideration for


CUWCD's obligation to replace the
TCC Diversion. CUWCD therefore
owed both UEU and ERB an
independent duty to replace the
TCC Diversion. And CUWCD cannot
now establish substantial performance
under the Agreement when it has not
even attempted to begin construction


of the bargained-for *1120  diversion. 2


As the district court correctly reasoned,
the anticipated TCC Diversion is
essential to the proper and continued
operation of UEU and ERB's irrigation
systems.


¶ 26 We hold that CUWCD's
obligation to replace the TCC
Diversion was owed to all of the
Canal Companies, including UEU
and ERB. Because CUWCD refused
to fulfill its contractual obligation,
it breached the Agreement. And
CUWCD cannot establish substantial
performance because UEU and ERB
did not receive the benefit of their
bargain.


II. CUWCD'S REFUSAL
TO REPLACE THE TCC


DIVERSION WAS NOT EXCUSED
UNDER THE DOCTRINE
OF IMPRACTICABILITY


[4]  [5]  ¶ 27 CUWCD next argues
that the district court erred by
rejecting its claim that the doctrine of
impracticability excused its failure to
replace the TCC Diversion. Whether
impracticability affords a party relief
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from its obligations under a contract
is a question of law that we review
for correctness. See Robinson v.
Robinson, 2010 UT App 96, ¶ 6,
232 P.3d 1081 (noting that whether
contract defenses can afford relief
is a question of law reviewed for
correctness). We hold that CUWCD's
failure to perform is not excused by the
doctrine of impracticability for several
independent reasons. First, CUWCD
cannot establish that the event giving
rise to the claim of impracticability
was unforeseen. Second, CUWCD
failed to show that performance was
impracticable because it did not even
attempt to obtain the required permits.
Finally, even had it attempted to do so,
CUWCD assumed the risk of failing to
obtain the requisite permits.


[6]  [7]  [8]  ¶ 28 The doctrine
of impracticability excuses a party's
performance “if an unforeseen event
occurs after formation of the contract
and without fault of the obligated
party, which event makes performance
of the obligation impossible or highly
impracticable.” W. Props. v. S. Utah
Aviation, Inc., 776 P.2d 656, 658 (Utah
Ct.App.1989) (footnotes omitted); see
also RESTATEMENT (SECOND)
OF CONTRACTS § 266(1) (1981)
(“Where, at the time a contract is
made, a party's performance under
it is impracticable without his fault
because of a fact of which he has no
reason to know and the non-existence
of which is a basic assumption on
which the contract is made, no duty to


render that performance arises, unless
the language or circumstances indicate
the contrary.”). A party is not excused
for impracticability, however, when the
event leading to the impracticability
was known to the parties prior to
contracting. See W. Props., 776 P.2d
at 658. Additionally, a party may not
defend on grounds of impracticability
when that party takes on the risk
that a supervening event will occur
and render performance impracticable
or impossible. See RESTATEMENT
(SECOND) OF CONTRACTS § 266
cmt. b (1981).


¶ 29 CUWCD argues that its obligation
to replace the TCC Diversion should
be excused because environmental and
permitting constraints precluded it
from completing the new diversion.
Specifically, CUWCD asserts that
the Rehabilitation or Replacement
of Diversion Structures on the
Lower Provo River project (LPRDS
Project) was begun after the execution
of the Agreement and that “[t]he
contemplated design of the TCC
Diversion was inconsistent with the
[ ] state and federal objectives” of the
LPRDS Project.


¶ 30 Though there appears to be a
factual dispute as to if and when the
LPRDS Project concluded, there is no
dispute that the LPRDS project was
funded pursuant to section 302(c) of the
Canal Utah Project Completion Act,
which was passed in 1992. Thus, at
the time they entered the Agreement in
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2003, the parties were on notice that the
LPRDS Project may affect the agreed-
to *1121  improvements, including
replacement of the TCC Diversion.
Because all of the parties were aware
of the LPRDS Project at the time of
contracting, CUWCD cannot meet the
requirement of showing that the event
giving rise to the impracticability was
not known at the time of contracting.


¶ 31 Additionally, there is no dispute
that CUWCD has not yet applied
for or otherwise sought to obtain the
permits necessary to undertake the
replacement of the TCC Diversion.
While CUWCD's replacement of the
TCC Diversion may be “inconsistent
with evolving LPRDS objectives,”
without a good faith attempt to
obtain the necessary permits, CUWCD
cannot establish that performance is
impracticable. Thus, even assuming
that CUWCD did not know of the
LPRDS Project prior to execution of
the Agreement, had CUWCD sought
to obtain permits and been denied,
it might have a colorable claim
for impracticability. But here, where
CUWCD has not even attempted to
obtain the necessary permits, it cannot
reasonably make such a claim.


¶ 32 Finally, even had CUWCD
applied for and been denied the
required permits, that fact would
not excuse its performance because
CUWCD affirmatively assumed the
risk that the permitting agencies may
not provide them. Section 7 of


the Agreement, entitled “Permits for
Construction,” states that “CUWCD
and/or its contractor shall obtain
all construction permits required
by all local jurisdictions and any
Stream Alteration/ § 404 permits
required for the reconstruction of the
TCC diversion.” (Emphasis added).
CUWCD thus affirmatively contracted
to obtain all necessary permits and
assumed the risk that such permits
may be difficult, or even impossible, to
obtain. See Kilgore Pavement Maint.,
LLC v. W. Jordan City, 2011 UT App
165, ¶¶ 7–8, 257 P.3d 460 (holding
that where a party agreed that it “shall
furnish and assume full responsibility
for all materials,” it implicitly assumed
the risk that the materials may have
been more expensive or more difficult
to obtain than originally anticipated
(emphasis added)). While CUWCD
explicitly undertook the obligation of
obtaining the necessary permits, its
performance under the Agreement was
not contingent on its ability to do
so. And because CUWCD never even
attempted to obtain the necessary
permits, it cannot establish that it
would have been unable to do so.
Its protestations to the contrary are
mere conjecture. We thus hold that the
doctrine of impracticability does not
excuse its breach.


III. CUWCD'S OFFER OF $75,000
IN LIEU OF PERFORMANCE
WAS NOT A VALID TENDER
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[9]  ¶ 33 CUWCD next asserts that
the district court erred when it ruled
that CUWCD's offer of payment in
lieu of performance did not constitute
a valid tender that excused its failure
to perform. CUWCD argues that
its offer of payment in lieu of its
promise to replace the TCC Diversion
was a valid tender offer and that
the Canal Companies waived any
objection to the tender by failing
to timely object. The district court
concluded that CUWCD's purported
tender was invalid, in part, because it
was “inappropriate for [CUWCD] to
tender money instead of its agreed-
upon performance obligations.” We
review the district court's ruling for
“correctness, giving no deference to
[its] decision,” Bahr v. Imus, 2011 UT
19, ¶ 16, 250 P.3d 56, and agree that
CUWCD could not “tender” substitute
performance for its original contractual
obligations.


¶ 34 CUWCD relies on PDQ Lube
Center, Inc. v. Huber to argue that
its offer of substitute performance
constituted a valid tender. 949 P.2d 792
(Utah Ct.App.1997). The court in PDQ
Lube Center stated that, “[i]n order
to be valid, tender of payment on a
contract must be (1) timely, (2) made
to the person entitled to payment, (3)
unconditional, (4) an offer to pay the
amount of money due, and (5) coupled
with an actual production of the money
or its equivalent.” Id. at 800 (internal
quotation marks omitted).


¶ 35 CUWCD's invocation of PDQ
Lube Center is misplaced because, “[b]y
definition, [a valid] tender requires
the holding out of that which is to
be delivered or performed before the
condition is satisfied.” 13 CORBIN ON
CONTRACTS § 67.5 (Rev. ed. 2003).
In other words, “[t]he tender must be
made in accordance with the terms
of the contract, or it is no tender at
all.” 17B C.J.S. Contracts § 735 (2013)
(footnotes omitted). For an *1122
offer to constitute a tender (valid or
otherwise), “[t]he tenderer must do
and offer everything that is necessary
on his or her part to complete the
transaction.” Id.


[10]  ¶ 36 Before CUWCD can
establish that the Canal Companies
waived any objections to CUWCD's
purported tender, “[CUWCD] must
[have made] an unconditional tender
of the performance required by the
agreement.” Kelley v. Leucadia Fin.
Corp., 846 P.2d 1238, 1243 (Utah 1992)
(emphasis added). “In other words, a
party must make a tender of his own
agreed performance in order to put the
other party in default.” Id. (internal
quotation marks omitted); see also
Collard v. Nagle Constr., Inc., 2002 UT
App 306, ¶ 19, 57 P.3d 603 (concluding
that a party is entitled to an equitable
remedy under the tender doctrine only
if it has “fully tendered, or stood ready
to fully tender, [its] own performance
under the contract”).
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¶ 37 Here, CUWCD agreed to “remove
and replace at its sole expense TCC's
existing diversion structure and replace
it with a new radial gate and other
appurtenant facilities.” It did not agree
to pay a sum to the Canal Companies
so that the Canal Companies could
replace the TCC Diversion themselves.
CUWCD did not, therefore, tender the
performance due under the Agreement.
Rather, CUWCD tendered a cash
payment as an alternative. In the
face of the explicit requirements of
performance under the Agreement,
CUWCD's cash offer was not a tender
at all. Rather, it is more appropriately
characterized as a settlement offer. And
there is no authority to support the
novel proposition that a party's failure
to object to a settlement offer can be
deemed an acceptance of that offer.


¶ 38 In summary, the Canal Companies
were not obligated to object to
CUWCD's settlement offer. The district
court correctly ruled that CUWCD's
purported tender was ineffectual.


IV. THE DISTRICT COURT DID
NOT ERR WHEN IT GRANTED


SUMMARY JUDGMENT IN
FAVOR OF UEU AND ERB


¶ 39 CUWCD argues, in a cursory
fashion, that the district court erred
when it certified its summary judgment
rulings as final under rule 54(b).
CUWCD's briefing on this issue is
confusing, however, in that CUWCD's


argument is labeled as a challenge to
the propriety of the grant of summary
judgment, but proceeds as a mixture
of rule 54(b) and summary judgment
analyses.


[11]  ¶ 40 Although CUWCD purports
to challenge the rule 54(b) certification,
it cites to only one case, Kennecott
Corporation v. Utah State Tax
Commission, 814 P.2d 1099 (Utah
1991), in support of that proposition.
In Kennecott, a group of taxpayers
brought an action alleging that a section
of the Utah Code was unconstitutional.
Id. at 1099–1100. The taxpayers
brought three separate constitutional
challenges, and the district court
granted partial summary judgment in
favor of the state tax officials as to one
of the three. Id. at 1100. The court then
certified its partial summary judgment
ruling as a final judgment pursuant to
rule 54(b) and the taxpayers appealed.
Id. We held that such certification was
improper if substantial factual overlap
exists between the claims certified as
final and the claims remaining before
the district court. Id. at 1104.


[12]  ¶ 41 CUWCD argues that such
a factual overlap exists in this case.
We disagree. In Kennecott, the claims
remaining before the district court
involved all of the same parties, covered
exactly the same set of operative facts,
and requested the exact same remedy
as the claims certified as final. Id. at
1105. Because of the significant overlap
in terms of parties and issues, we
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noted that one important factor in
determining whether 54(b) certification
is proper is the res judicata effect of
any appellate decision on the claims
remaining before the district court. Id.
at 1104. Thus, if the facts underlying a
claim certified as final under rule 54(b)
“are sufficiently similar to constitute res
judicata on the remaining issues, 54(b)
certification is generally precluded.” Id.
at 1105.


¶ 42 In nearly every respect, this
case is distinguishable from Kennecott.
First, as detailed below, the district
court disposed of *1123  UEU and
ERB's claims in their entirety on
summary judgment. As such, they
no longer have any claims pending
before the district court. Accordingly,
the district court's 54(b) certification
fundamentally altered the makeup of
the parties before it. Second, the parties
in this case seek separate and distinct
remedies for CUWCD's breach of
contract. As noted below, UEU and
ERB have gone without a reconstructed
Diversion for nearly a decade. They
are entitled to recovery regardless of
the district court's disposition of TCC's
damages claim. Finally, as detailed
below, resolution of UEU and ERB's
claims on appeal will have no res
judicata effect on TCC's remaining
claim for damages. Thus, the district
court did not err in granting rule
54(b) certification. We now consider the
propriety of the district court's grant
of summary judgment on UEU's and
ERB's claims.


¶ 43 CUWCD argues that the district
court erred in granting summary
judgment in favor of UEU and ERB
because (1) CUWCD's alleged breach
will be resolved when the court resolves
the reserved issues in its action with
TCC, (2) the court failed to address
all of the issues raised in CUWCD's
complaint, and (3) the court failed to
address CUWCD's claim for quantum
meruit. “In considering a grant of
summary judgment, we review the
[district] court's legal decision for
correctness.” Peterson v. Coca–Cola
USA, 2002 UT 42, ¶ 7, 48 P.3d 941
(internal quotation marks omitted). We
disagree with CUWCD on all counts
and conclude that the district court
correctly ruled in favor of UEU and
ERB on summary judgment.


A. Resolution of the Reserved Issues
with Respect to TCC Does Not Resolve


or Remedy UEU and ERB's Claims


[13]  ¶ 44 CUWCD contends that
the district court erred in granting
summary judgment in favor of UEU
and ERB because CUWCD's claimed
default on its obligations to UEU and
ERB will somehow be extinguished
when the district court awards a
remedy to TCC. Specifically, CUWCD
contends that if the district court orders
specific performance or compensatory
damages, that order will make TCC
whole and thus satisfy CUWCD's
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obligations to all of the Canal
Companies. We disagree.


¶ 45 As previously explained, UEU
and ERB did not receive the benefit of
their bargain because CUWCD failed
to replace the TCC Diversion. See
supra Section I. And CUWCD owed an
independent duty to UEU and ERB to
do so. Supra Section I. UEU and ERB
are therefore independently entitled
to damages for CUWCD's breach,
regardless of whether the district court
ultimately awards damages to TCC as
well.


[14]  [15]  ¶ 46 We are similarly
unpersuaded by CUWCD's argument
that UEU and ERB's claims for
damages would be mooted if the
district court were to order specific
performance. In the first place, such
an argument is wholly speculative
and inconsistent with CUWCD's
position that construction of the TCC


Diversion is impracticable. 3  And in
any event, any future construction of
the contemplated diversion would not
remedy the fact that UEU and ERB
have gone without the reconstructed
diversion for almost a decade. Finally,
as a legal matter, UEU and ERB's
claims for damages are separate and
distinct from TCC's claim for damages.
They should not be denied recovery
simply because the district court has yet
to award TCC a remedy.


B. The Explicit Terms of
the Agreement Control the


Disposition of the Improved Piping


[16]  ¶ 47 CUWCD next argues
that the district court erred by
granting summary judgment because
its ruling did not address CUWCD's
requested declaratory relief regarding
ownership of the improved piping that
CUWCD installed pursuant to the
Agreement. CUWCD contends that
the district court erroneously left title
to the improved piping in CUWCD,
“effectively impos[ing] ongoing costs
and an indefinite *1124  statutory
liability on the District.” In response,
UEU and ERB argue that because
CUWCD substantially completed the
piping portion of the project, the
Agreement requires that CUWCD
return title to UEU and ERB. We agree.


¶ 48 To facilitate the improvements
to the piping contemplated under the
Agreement, the Agreement specifies
how title to the piping is to be
held during construction. Specifically,
the Agreement states that “[b]efore
CUWCD can expend its funds in the
construction of this pipeline, [UEU
and] ERB must convey title to the
canal and its right of way and all
appurtenances to CUWCD.” Similarly,
the Agreement specifies the timing
for reconveyance. It states that “[t]itle
to the canal, right of way, and
all appurtenances shall be reconveyed
from CUWCD to ERB [and UEU]
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upon substantial completion of the
pipeline.” (Emphasis added).


¶ 49 On appeal, CUWCD argues
that it was erroneous for the district
court to award summary judgment
without addressing its claims regarding
title to the piping. But it was not
necessary for the district court to
address these title claims because they
were never in dispute before the district
court. CUWCD's attempts to raise
the title issues on appeal in the first
instance are futile inasmuch as the
plain and uncontroverted language
of the Agreement gives CUWCD no
legal claim to title of the improved
piping. The Agreement clearly states
that upon substantial completion of
the contracted-for improvements to the
piping, as opposed to completion of
the project in its entirety, CUWCD
is contractually obligated to reconvey
title of the piping to UEU and
ERB. CUWCD concedes that it
substantially completed the piping
improvements almost nine years ago.
Because CUWCD is contractually
obligated to reconvey the piping under
the terms of the Agreement and because
the title issue was never raised in
the district court, the district court's
summary judgment in favor of the
Canal Companies was appropriate.


C. CUWCD Is Not Entitled to
Recover in Quantum Meruit


[17]  ¶ 50 Finally, CUWCD argues
that summary judgment in favor of the
Canal Companies was inappropriate
because the district court failed to
address CUWCD's asserted entitlement
to recover in quantum meruit. It further
argues that it was not required to
explicitly plead its claim for quantum
meruit “because there is no requirement
to plead quantum meruit where a
breach of contract claim is plead [sic
]” and its asserted entitlement did not
arise until the district court issued its
ruling. UEU and ERB counter that
CUWCD failed to preserve its quantum
meruit claim in the district court and
that it is barred from recovering in
quantum meruit because such a claim
is awardable only in the absence of an
enforceable written or oral contract.


[18]  [19]  [20]  ¶ 51 We do not
generally consider an issue on appeal
unless it has been preserved below.
“An issue is preserved for appeal when
it has been presented to the district
court in such a way that the court
has an opportunity to rule on it.”
Patterson v. Patterson, 2011 UT 68, ¶
12, 266 P.3d 828 (internal quotation
marks omitted). “To provide the court
with this opportunity, the issue must be
specifically raised by the party asserting
error, in a timely manner, and must
be supported by evidence and relevant
legal authority.” State ex rel. D.B. v.
State, 2012 UT 65, ¶ 17, 289 P.3d 459
(internal quotation marks omitted).
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¶ 52 Here, CUWCD concedes that it
did not initially plead quantum meruit,
but argues that it was “neither necessary
nor appropriate for [CUWCD] to
plead quantum meruit until the
[district] court issued its [r]uling.”
Additionally, CUWCD cites to Parents
Against Drunk Drivers v. Graystone
Pines Homeowners' Association for the
proposition that “[a]n allegation of
breach of contract is sufficient to
support a quantum meruit claim.” 789
P.2d 52, 57 n.8 (Utah Ct.App.1990).


¶ 53 We are unpersuaded. In Parents
Against Drunk Drivers, although the
plaintiff did not plead a claim of
quantum meruit in his complaint, “he
did raise the claim in opposing the
motion for partial summary judgment
filed with the trial court.” Id. In so
doing, the plaintiff “presented [the
issue] to the district court in such a
way that the *1125  court ha[d] an
opportunity to rule on it.” Patterson,
2011 UT 68, ¶ 12, 266 P.3d 828 (internal
quotation marks omitted). In contrast,
CUWCD never raised the issue until
after the district court had entered its
ruling.


¶ 54 Moreover, CUWCD never alleged
that the other parties to the Agreement
breached their contractual obligations.
See Parents Against Drunk Drivers,
789 P.2d at 57 n.8. Rather, it was
the Canal Companies that asserted
a breach by CUWCD. CUWCD's
reliance on Parents Against Drunk
Drivers is therefore misplaced. Because


CUWCD failed to preserve its quantum
meruit argument before the district
court, we decline to consider it now.


V. THE DISTRICT COURT
HAD NO OBLIGATION TO
RECONSIDER ITS RULING


[21]  ¶ 55 Following the district court's
entry of summary judgment in favor of
the Canal Companies, CUWCD filed
a motion to reconsider, arguing that
the district court's entry of summary
judgment in favor of the Canal
Companies was improper because there
were disputed material facts and the
ruling resulted in an unconscionable
forfeiture by CUWCD. The district
court ruled that CUWCD's “motion
to reconsider is not cognizable under
Utah law,” and that CUWCD cannot
“ask [it] to revisit its previous ruling
because [CUWCD] believes it now has
new and better arguments.” CUWCD
argues that the district court abused its
discretion in failing to grant its motion
to reconsider. Until the district court
issues a final order or certifies an order
for immediate appeal under rule 54(b),
the question of whether to grant or deny
a motion to reconsider a prior ruling
is within its sound discretion, and we
will not disturb such a ruling absent an
abuse of that discretion. U.P.C., Inc. v.
R.O.A. General, Incorporated, 1999 UT
App 303, ¶ 57, 990 P.2d 945.


[22]  [23]  ¶ 56 The district court did
not abuse its discretion when it denied
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CUWCD's motion to reconsider. The
district court denied CUWCD's motion
on the grounds that CUWCD offered
no new and previously unavailable


information. 4  A district court is not
required to reconsider its previous
rulings merely because a party wishes
to present different arguments, based
on previously known facts, following
an adverse ruling by the court. We
therefore conclude that the district
court did not err when it refused to
grant CUWCD's motion to reconsider.


VI. THE DISTRICT COURT
DID NOT ERR BY REFUSING


TO ALLOW CUWCD TO
AMEND ITS COMPLAINT


[24]  [25]  ¶ 57 Finally, CUWCD
asserts that the district court abused
its discretion when it did not allow
CUWCD to amend its complaint to
join URMCC and DOI as parties to the
lawsuit. “A trial court's determination
of whether a party should be joined
to an action will not be disturbed
absent an abuse of discretion.” Green v.
Louder, 2001 UT 62, ¶ 40, 29 P.3d 638.
We hold that the district court did not
abuse its discretion because URMCC
and DOI were not necessary parties.


[26]  [27]  ¶ 58 Rule 19 of the Utah
Rules of Civil Procedure establishes
a two-part procedure to determine
whether joinder is required. “First, the
court must ascertain whether a party
has sufficient interest in the action to


make it a necessary party. Second, if
the court ... deems the party necessary
to the action, and joinder is unfeasible,
the court must then determine whether
the party is indispensable.” Mower v.
Simpson, 2012 UT App 149, ¶ 27, 278
P.3d 1076 (internal quotation marks
omitted); see also Landes v. Capital
City Bank, 795 P.2d 1127, 1130 (Utah
1990). But a court is required to address
indispensability under rule 19(b) only if
it first finds that joinder of the party is
necessary. Johnson v. Higley, 1999 UT
App 278, ¶ 29, 989 P.2d 61.


*1126  ¶ 59 Rule 19(a) defines a
necessary party as one in whose
“absence complete relief cannot
be accorded” or one necessary
to prevent those existing parties
from “incurring double, multiple, or
otherwise inconsistent obligations.”
The motivation for “requiring joinder
of necessary parties is to protect
the interests of absent persons as
well as those already before the
court from multiple litigation or
inconsistent judicial determinations.”
Grand County. v. Rogers, 2002 UT 25,
¶ 28, 44 P.3d 734 (internal quotation
marks omitted).


¶ 60 In Gedo v. Rose, the court
of appeals held that a father was a
necessary party under rule 19 because
the “action [sought] to divest [the
non-party] Father of his parental
rights.” 2007 UT App 154, ¶ 7, 163
P.3d 659. Because there was potential
that a judgment could lead to an
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unrepresented party being deprived
of his rights, and joinder of the
father would not deprive the court of
its underlying jurisdiction, the court
determined that joinder was necessary.
Conversely, in Johnson v. Higley, the
court held that joinder of joint owners
of property was unnecessary because
liability could only be imputed to the
named defendant. 1999 UT App 278, ¶
30, 989 P.2d 61. The court found that
while the plaintiff may have had claims
against other defendants, the plaintiff's
claims in that case “were expressly
limited” to the named defendant's acts
or omissions. Id. ¶ 33. Therefore the
joint property owners “suffered no
risk of future prejudice” because the
named defendant “could not later seek
contribution” and the plaintiff “could
not impose multiple or inconsistent
obligations through a later suit.” Id.


¶ 61 Here, CUWCD asserts that the
district court abused its discretion by
refusing to allow it to join URMCC and
DOI as necessary parties. It argues that
joinder of these parties was necessary
because the project was intended “to
benefit, in part, federal purposes.”
Specifically, CUWCD contends that
“URMCC and DOI were the real
parties in interest with the District with
regard to the water rights, and the
intended uses of the water represented
by those rights, and their joinder
was necessary to prevent multiple
litigation and contradictory claims over
ownership of the water rights.”


¶ 62 Although CUWCD contends
that “all parties understood” that the
intended purpose of the project was
to benefit these federal entities, it
offered no evidence to substantiate its
assertion. And even assuming that this
was the general understanding of all
parties, CUWCD offered no evidence
that URMCC or DOI have any present
interests in the water rights, vested
future interests in the water rights, or
interest in any unvested water rights. In
short, there is nothing to suggest that
failure to join DOI and URMCC will
lead to the deprivation of their rights.
Accordingly, they are not necessary
parties and our analysis of rule 19
need not continue further. Id. ¶ 29
(“Only if the party is necessary, but
the court finds joinder unfeasible, must
the court address indispensability under
[r]ule 19(b).”).


¶ 63 Because neither DOI nor URMCC
are necessary parties, the district court
did not abuse its discretion when it
denied CUWCD's motion to amend its
complaint.


CONCLUSION


¶ 64 CUWCD materially breached
its obligation to replace the TCC
Diversion. That breach was not excused
under the doctrine of impracticability
or by CUWCD's purported tender.
Nor did CUWCD preserve its
quantum meruit claim. The district
court therefore appropriately entered
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summary judgment in favor of UEU
and ERB and appropriately denied
CUWCD's request to reconsider.
Finally, the district court did not abuse
its discretion when it refused to allow
CUWCD to amend its complaint to add
additional parties. We therefore affirm
the judgment of the district court in all
respects.


Justice PARRISH authored the
opinion of the Court, in which
Chief Justice DURRANT, Associate
Chief Justice NEHRING, Justice
DURHAM, and Justice LEE joined.


All Citations


321 P.3d 1113, 747 Utah Adv. Rep. 4,
2013 UT 67


Footnotes
1 Because BYU and Provo are not parties to this lawsuit, we do not discuss their respective rights or


responsibilities under the Agreement.


2 Had CUWCD's performance varied as to “mere technical, inadvertent, or unimportant omissions or defects,”
the doctrine of substantial performance may excuse its omissions. 15 WILLISTONONCONTRACTS, §
44:52 (4th ed. 2000); see also BLACK'S LAW DICTIONARY 1281 (5th ed. 1979) (noting that a party has
substantially performed when “the only variance from the strict and literal performance consists of technical
or unimportant omissions or defects”). But CUWCD's complete failure to replace the TCC Diversion does
not consist of “technical or unimportant omissions or defects.” Its failure strikes at the very heart of the
Agreement.


3 Specific performance is not typically ordered if damages are sufficient to protect the injured party's
expectation interest. RESTATEMENT (SECOND)OFCONTRACTS § 359 (1981). Indeed, there is a strong
preference in the common law against ordering specific performance. Assuming the district court enters a
monetary judgment against CUWCD in favor of TCC, TCC has no legal obligation to use the judgement
funds to replace the TCC Diversion.


4 CUWCD did proffer an additional affidavit from Daryl Devey, an O & M Manager for CUWCD. This affidavit
was offered to correct certain facts relating to the functioning of the existing TCC Diversion. However, as
the district court correctly noted, any new facts relating to the existing TCC Diversion are irrelevant. The
contract at issue required CUWCD to construct a new diversion, which it did not do.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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COUNSEL 


         James André Boles, Reno, Nevada, for the plaintiff-appellant. 


         Greg Addington, Assistant United States Attorney, District of Nevada, Reno, Nevada, for the


defendant-appellee. 


         Appeal from the United States District Court for the District of Nevada; David W. Hagen,


District Judge, Presiding. D.C. No. CV-01-00700-DWH (VPC). 


         Before: Susan P. Graber, M. Margaret McKeown, and Richard C. Tallman, Circuit Judges. 


OPINION 


         TALLMAN, Circuit Judge. 


         Appellant Michael J. Conlon appeals the district court's entry of summary judgment against


him under the Federal Tort Claims Act ("FTCA"), 28 U.S.C. §§ 1346(b), 2671-2680. Conlon failed


to respond to the government's Request for Admissions within the thirty-day time frame set forth in


Federal Rule of Civil Procedure 36(a). Consequently, the United States by letter deemed its


Request for Admissions admitted, and the government relied on those admissions when seeking


summary judgment. We conclude that the district court did not abuse its discretion when it denied


Conlon's motion to withdraw under Rule 36(b), and we affirm the district court's entry of summary


judgment. We are satisfied that the district court conducted an appropriate analysis under Rule 36,


properly considering both the factors elucidated in the rule, and that it did not clearly err in


concluding that the government's case would have been significantly prejudiced by the withdrawal


of Conlon's sweeping admissions on the eve of trial. 


         I 


         In 1986, Conlon was sentenced to a twelve-year term of federal imprisonment, with an eight-


year special parole term to 
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follow. His parole was revoked four times between 1990 and 1996. He was again released on


November 7, 1997, with his special parole term set to commence on January 28, 1998, after the


expiration of his twelve-year term. 


         On February 12, 1998, the United States Parole Commission ("Parole Commission") issued







a warrant for Conlon's arrest. The warrant application stated that Conlon had failed to notify the


Parole Commission of a change of address in violation of his special parole terms. He was


arrested on February 19, 1998, and after Conlon admitted the allegations, his parole was revoked


and the eight-year special parole term was converted to a regular term of twenty-four months of


imprisonment. 


         On November 29, 1999, the United States District Court for the District of Arizona, the


Honorable William D. Browning presiding, granted Conlon's petition for a writ of habeas corpus,


ordering him released on or before December 15, 1999. That court found that the Parole


Commission never had jurisdiction to issue the warrant because the alleged violation occurred


prior to the commencement of Conlon's special parole term. 


         In the spring of 2000, Conlon was arrested in Minnesota for failure to report to the Parole


Commission upon his release. He reopened his previous habeas petition. Because the Arizona


district court's original order granting habeas relief did not require Conlon to complete his special


parole term, the court concluded that Conlon's failure to report was not improper. The Arizona


district court then vacated Conlon's special parole term and ordered him released no later than


August 3, 2001. 


         After exhausting his administrative remedies, Conlon filed a pro per civil action in the United


States District Court for the District of Nevada.[1] The parties stipulated to dismiss all claims


except those arising under the FTCA. In an order filed June 8, 2004, the Nevada district court


dismissed on jurisdictional grounds all but the negligence claim arising out of Conlon's February


19, 1998, arrest and subsequent imprisonment. [2] 


         The court held a status conference on August 17, 2004. United States Magistrate Judge


Valerie Cooke of the District of Nevada issued a scheduling order setting October 15, 2004, as the


deadline for completion of discovery, and November 15, 2004, as the deadline for filing dispositive


motions.[3] The trial was to commence on January 11, 2005. 


         The United States served its "First Set of Request for Admissions and First Set of


Interrogatories" on August 19, 2004. In the first paragraph, the United States explicitly stated: 


         Pursuant to Rules 26 and 36 of the Federal Rules of Civil Procedure, defendant requests


that plaintiff MICHAEL J. CONLON respond within thirty (30) days from service hereof, to the


following requests for admissions. In accordance with Rule 36, the failure to respond within the


time provided will result in the matters set forth being admitted. 


         Responses were due September 21, 2004. The more pertinent requests for admissions


included Request #7: "The U.S. Parole Commission's issuance of the February 12, 1998 violator


warrant was not 
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caused by any negligent or wrongful act or omission of any employee of the United States";


Request #13: "Your February 20, 1998 [sic] arrest was not caused by any negligent or wrongful


act or omission of any employee of the United States"; and Request #26: "No portion of your


incarceration from February 20, 1998 [sic] to December 15, 1999 was caused by any negligent or


wrongful act or omission of any employee of the United States." 


         Shortly after the thirty-day time frame passed, the United States contacted Conlon to discuss







his past-due responses. In a follow-up letter dated September 28, 2004, the assistant United


States attorney again warned Conlon of the consequences of his failure to respond: 


         As we discussed last week, the responses to the discovery propounded on August 19


(request for admissions and interrogatories) are past due. There has been no request for an


extension of the time established for such responses and, given the short discovery period set by


the Court, there is no room for flexibility in this regard if additional discovery is to be done (as was


contemplated following receipt of the responses). Pursuant to [Rule 36 of the Federal Rules of


Civil Procedure], the matters set forth in request for admissions numbered 1-27 are deemed


admitted for the purpose of this pending action and I will proceed accordingly. 


         Prior to the October 15, 2004, discovery cut-off deadline, Conlon had not responded to the


government's Request for Admissions, the September 28, 2004, follow-up letter, or filed a motion


to withdraw his admissions with the Nevada district court under Rule 36(b). On November 3, 2004,


Conlon sent deficient responses to the Request for Admissions.[4] In a letter dated November 5,


2004, the United States again told Conlon that his "failure to respond to the requests for admission


in a timely manner resulted in those matters being deemed admitted." It further explained that


because "the Court provided for a very short discovery period[,] . . . [t]he discovery propounded to


[Conlon] was designed to obtain responses well in advance of the expiration of the discovery


period so that additional discovery could be conducted based on the responses which were timely


received." 


         On November 12, 2004, three days before the dispositive motions deadline, the United


States filed a motion for summary judgment based on the "deemed admissions." On November


15, 2004, Conlon filed a Motion for Relief under Rule 36(b). He argued that (1) he was out of touch


with his attorney during part of the period for answering the Request for Admissions, and his


participation was essential; (2) once he was contacted the requests were answered forthwith; (3)


relief would further the administration of justice, and denial would cause a hardship upon Conlon;


and (4) relief would not unduly prejudice the United States. In conjunction with his Motion for


Relief, Conlon also served on the United States a new set of answers, rectifying the deficiencies in


the responses to interrogatories that were present in the first set. The United States opposed


Conlon's Motion for Relief. 


         On January 3, 2005, Magistrate Judge Cooke denied Conlon's Motion for Relief. The court


relied in part on the fact that counsel for the United States twice advised Conlon that the


admissions were deemed admitted, and that Conlon sought relief only after the United States had


filed a dispositive motion. Moreover, as Magistrate Judge Cooke observed, although Conlon


claimed that he was "out of touch 
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with his attorney during part of the time for answering the requests for admissions," he never


"allud[ed] to any serious medical condition or other emergency which illustrate[d] the need for the


relief requested, nor d[id] he identify which admissions were denied." Rather than simply ignoring


the Request for Admissions, the district court concluded that, "[a]t minimum, [Con-lon] should have


sought leave of the court for an extension of time to serve the answers." Therefore, because


Conlon "failed to show that presentation of the merits of this action will be subserved by permitting







withdrawal of 'several' of the admissions," and because "the defendant will be severely prejudiced


by allowing withdrawal of the admissions since a dispositive motion is in the midst of briefing and


trial is set to commence in eight days," Magistrate Judge Cooke denied the Motion for Relief.


Subsequently, the district court granted the government's motion for summary judgment, stating


that the "Defendant's motion for summary judgment turn[ed] on admissions made by plaintiff


during discovery." 


         II 


         We review a district court's denial of a motion to withdraw or amend a Rule 36 admission for


an abuse of discretion. 999 v. C.I.T. Corp., 776 F.2d 866, 869 (9th Cir. 1985). "Trial courts [have


been] advised to be cautious in exercising their discretion to permit withdrawal or amendment of


an admission." Id. 


         The district court's decision to grant summary judgment is reviewed de novo. Buono v.


Norton, 371 F.3d 543, 545 (9th Cir. 2004). Unanswered requests for admissions may be relied on


as the basis for granting summary judgment. O'Campo v. Hardisty, 262 F.2d 621, 624 (9th Cir.


1958). 


         III 


         Rule 36(a) states that a matter is deemed admitted "unless, within 30 days after service of


the request . . . the party to whom the request is directed serves upon the party requesting the


admission a written answer or objection addressed to the matter, signed by the party or by the


party's attorney." Fed.R.Civ.P. 36(a). Once admitted, the matter "is conclusively established


unless the court on motion permits withdrawal or amendment of the admission" pursuant to Rule


36(b). Fed.R.Civ.P. 36(b). Rule 36(b) provides, in pertinent part: 


[T]he court may permit withdrawal or amendment when the presentation of the merits of the action


will be subserved thereby and the party who obtained the admission fails to satisfy the court that


withdrawal or amendment will prejudice that party in maintaining the action or defense on the


merits. 


Id. (emphasis added). 


         Rule 36(b) is permissive, not mandatory, with respect to the withdrawal of admissions. See


Asea, Inc. v. S. Pac. Transp. Co., 669 F.2d 1242, 1248 (9th Cir. 1981). The rule permits the district


court to exercise its discretion to grant relief from an admission made under Rule 36(a) only when


(1) "the presentation of the merits of the action will be subserved," and (2) "the party who obtained


the admission fails to satisfy the court that withdrawal or amendment will prejudice that party in


maintaining the action or defense on the merits." Fed.R.Civ.P. 36(b); Hadley v. United States, 45


F.3d 1345, 1348 (9th Cir. 1995); see also Carney v. IRS (In re Carney), 258 F.3d 415, 419 (5th


Cir. 2001) ("[A] deemed admission can only be withdrawn or amended by motion in accordance


with Rule 36(b)."); Donovan v. Carls Drug Co., 703 F.2d 650, 652 (2d Cir. 1983) 
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(stating that the court may excuse a party from its deemed admissions "only when (1) the


presentation of the merits will be aided and (2) no prejudice to the party obtaining the admission


will result"), overruled on other grounds by McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133-


34, 108 S.Ct. 1677, 100 L.Ed.2d 115 (1988). However, because requests for admissions have a







binding effect on the parties, see Fed. R. Civ. P. 36(b), the provision for withdrawal or amendment


specifically provides parties with a potential safe harbor. Id. 


         Admissions are sought, first, to facilitate proof with respect to issues that cannot be


eliminated from the case and, second, to narrow the issues by eliminating those that can be. Id.


advisory committee note. The rule is not to be used in an effort to "harass the other side" or in the


hope that a party's adversary will simply concede essential elements. Perez v. Miami-Dade


County, 297 F.3d 1255, 1268 (11th Cir. 2002). Rather, the rule seeks to serve two important goals:


truth-seeking in litigation and efficiency in dispensing justice. See Fed. R. Civ. P. 36(b) advisory


committee note. Thus, a district court must specifically consider both factors under the rule before


deciding a motion to withdraw or amend admissions. 


         A 


         "The first half of the test in Rule 36(b) is satisfied when upholding the admissions would


practically eliminate any presentation of the merits of the case." Hadley, 45 F.3d at 1348. The


United States filed its motion for summary judgment based on the deemed admissions. In granting


that motion, the district court recognized that the motion "turn[ed] on admissions made by plaintiff


during discovery." By operation of the rule Conlon "admitted that neither the issuing of the warrant,


his arrest or his subsequent incarceration were caused by negligent or wrongful acts or omissions


of United States employees." Therefore, because upholding the deemed admissions eliminated


any need for a presentation on the merits, Conlon satisfies the first prong of the test in Rule 36(b). 


         B 


         The party relying on the deemed admission has the burden of proving prejudice. Id. 


The prejudice contemplated by Rule 36(b) is 'not simply that the party who obtained the admission


will now have to convince the factfinder of its truth. Rather, it relates to the difficulty a party may


face in proving its case, e.g., caused by the unavailability of key witnesses, because of the sudden


need to obtain evidence' with respect to the questions previously deemed admitted. 


Id. (quoting Brook Vill. N. Assocs. v. Gen. Elec. Co., 686 F.2d 66, 70 (1st Cir. 1982)). 


         In Hadley, 45 F.3d 1345, and C.I.T. Corp., 776 F.2d 866, we addressed whether the


nonmoving party would be prejudiced by a withdrawal of deemed admissions. In Hadley, the


government served its requests after the discovery cut-off date set by the court. 45 F.3d at 1347.


The answers were due by July 8, 1993, but were served a little over a month late on August 14,


1993. Id. Hadley filed a motion to withdraw the admissions soon thereafter. The government


argued that it would be prejudiced because it had relied on the "deemed admissions" during its


deposition of Hadley. Id. at 1349. The government had an affidavit from Hadley that corroborated


the admissions and rather than "vigorous[ly] cross-examin[ing]" him, the United States limited the


scope of its deposition questions to establishing 
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that Hadley signed the affidavit and that it was true and correct. Id. 


         We rejected the government's argument against withdrawal, reasoning that "[e]ven if the


affidavit had contained statements that directly corroborated the admissions, the government had


the affidavit available for trial. If Hadley had denied liability at trial, the government could have


cross-examined him with the affidavit itself." Id. (footnote omitted). Therefore, although withdrawal







may have inconvenienced the government, that inconvenience did not rise to the level of prejudice


that justified a denial of the motion to withdraw. Id. 


         By contrast, the moving party in C.I.T. Corp. did not seek withdrawal until the middle of trial.
[5] 776 F.2d at 869. During the discovery period, in response to a request for admission, C.I.T.


admitted that an August 2 letter constituted an agreement. Id. at 868-69. During trial, the district


court excluded a September 23 letter because it contradicted the pre-trial admission. Id. at 869. In


response, C.I.T. filed a motion to withdraw the admissions, which the district court denied. We


affirmed. Although we recognized that there was a good argument that the withdrawal would not


prejudice 999 because 999 had admitted other evidence of the agreement throughout the trial, we


concluded that the district court was justified in its decision because of the timing of the motion.


C.I.T. did not move for withdrawal until the middle of trial, after 999 had heavily relied on the


admissions and was about to rest its case. Id. 


         Conlon's case falls somewhere between Hadley, where the motion to withdraw was made


prior to trial but the government still had other contradictory evidence available, and C.I.T. Corp.,


where the motion to withdraw was made during trial, after the other party had relied heavily on the


admissions and was preparing to rest its case. The United States here argues that it would have


been prejudiced by withdrawal because, in reliance on the facts "conclusively established" by the


deemed admissions, it chose not to conduct any other discovery that was necessary to disprove


negligence. Moreover, it had relied on the admissions to file its motion for summary judgment, and


the trial was scheduled to begin only eight days after the district court adjudicated Conlon's motion


to withdraw the deemed admissions. 


         When undertaking a prejudice inquiry under Rule 36(b), district courts should focus on the


prejudice that the nonmoving party would suffer at trial. See Sonoda v. Cabrera, 255 F.3d 1035,


1039-40 (9th Cir.2001) (holding, without further analysis, that the district court did not abuse its


discretion by granting the Rule 36(b) motion to withdraw deemed admissions because the motion


was made before trial and the nonmoving party would not have been hindered in presenting its


evidence); Hadley, 45 F.3d at 1348 (focusing the prejudice inquiry on the unavailability of key


witnesses and a sudden need to obtain evidence); see also Raiser v. Utah County, 409 F.3d 1243,


1247 (10th Cir.2005) (finding no prejudice when the nonmoving party had relied on the deemed


admissions for only a two-week period in preparing its summary judgment motion); Perez, 297


F.3d at 1268 (concluding that no prejudice would result because the nonmoving party had been


conducting discovery throughout the discovery period, the motion was made 
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only six days after the deadline, and withdrawal would not create a "sudden need" to gather


evidence); Kirtley v. Sovereign Life Ins. Co. In re Durability Inc.), 212 F.3d 551, 556 (10th Cir.


2000) (holding categorically that preparing a summary judgment motion by relying on admissions


does not constitute prejudice); FDIC v. Prusia, 18 F.3d 637, 640 (8th Cir. 1994) (same); Brook


Vill., 686 F.2d at 70 (focusing on the difficulty that a party will face in proving his case at trial);


Moosman v. Joseph P. Blitz, Inc., 358 F.2d 686, 688 (2d Cir. 1966) (holding that there was no


prejudice when the trial date would not be delayed). 


         We think it is a close question whether withdrawal would have prejudiced the United States.







We agree with the other courts that have addressed the issue and conclude that reliance on a


deemed admission in preparing a summary judgment motion does not constitute prejudice. Kirtley,


212 F.3d at 556; Prusia, 18 F.3d at 640. Although the United States relied on the deemed


admissions in choosing not to engage in any other discovery, cf. Perez, 297 F.3d at 1268, we are


reluctant to conclude that a lack of discovery, without more, constitutes prejudice. The district court


could have reopened the discovery period, see id., and prejudice must relate to the difficulty a


party may face in proving its case at trial, Hadley, 45 F.3d at 1348. 


         Nevertheless, this case involves more than a mere failure to comply with the deadlines. Cf.


Raiser, 409 F.3d at 1247. Unlike the situation in Perez, the government relied on the admissions


for a total of two and a half months, through the discovery and dispositive motion cut-off dates,


with no indication that Conlon intended to file a motion to withdraw his admissions. See Perez, 297


F.3d at 1268 (finding no prejudice, in part, because Perez had relied on the admissions for only six


days); see also Raiser, 409 F.3d at 1247 ("Only two weeks passed between the due date for Mr.


Raiser's response and the date that he filed his initial motion to amend his admissions or allow an


untimely response."). 


         In addition, when the district court issued its order only eight days remained until trial. With


trial imminent, the government relied heavily on Conlon's admissions, which essentially conceded


the case. As a result, the government conducted none of the discovery it otherwise needed to


prove its case at trial. We cannot speculate as to whether the United States would have had time,


without requiring a continuance of the trial date, to prepare for and conduct any needed discovery.


Although the issue is close, we conclude that the district court did not clearly err in finding that


withdrawal of the deemed admissions at such a late stage in the case would prejudice the United


States. 


         IV 


         Even if we disagreed with the district court's application of Rule 36(b), based on this record


we still could not conclude that the district court abused its discretion in denying Conlon's motion


to withdraw the deemed admissions. We have not previously opined on whether Rule 36(b)


requires a district court to grant relief when the moving party can satisfy the two-pronged test. We


hold that it does not. The text of Rule 36(b) is permissive. See Fed.R.Civ.P. 36(b) (stating that the


district court "may permit withdrawal"); In re Carney, 258 F.3d at 419 (stating in dictum that "[e]ven


when the[] two factors are established, a district court still has discretion to deny a request for


leave to withdraw or amend an admission"); United States v. Kasuboski, 834 F.2d 1345, 1350 n. 7


(7th Cir.1987) (same); Donovan, 703 F.2d at 652 ("Because the 
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language of . . . Rule [36(b)] is permissive, the court is not required to make an exception to Rule


36 even if both the merits and prejudice issues cut in favor of the party seeking exception to the


rule."). But see Perez, 297 F.3d at 1264-65 (rejecting the argument that a district court may deny


withdrawal even if the two-pronged test is met). Therefore, when a district court finds that the


merits of the action will be subserved and the nonmoving party will not be prejudiced, it "may"


allow withdrawal, but is not required to do so under the text of Rule 36(b). 


         Although the rule itself is permissive, the Advisory Committee clearly intended the two







factors set forth in Rule 36(b) to be central to the analysis.[6] Accordingly, a district court's failure


to consider these factors will constitute an abuse of discretion. See Gutting v. Falstaff Brewing


Corp., 710 F.2d 1309, 1313 (8th Cir. 1983) ("[T]he district court erred in not considering the factors


set out in [R]ule 36(b)."). However, in deciding whether to exercise its discretion when the moving


party has met the two-pronged test of Rule 36(b), the district court may consider other factors,


including whether the moving party can show good cause for the delay and whether the moving


party appears to have a strong case on the merits. 


         Here, the district court fully considered the two-pronged test set forth in Rule 36(b). In


addition, it concluded that Conlon could not show good cause for his dilatory conduct. The court


explained that although Conlon claimed that he was "out of touch with his attorney during part of


the time for answering the requests for admissions," he "d[id] not allude to any serious medical


condition or other emergency which illustrate[d] the need for the relief requested, nor d[id] he


identify which admissions were denied." 


         This is not a situation in which the United States used a request for admissions to gain an


unfair tactical advantage. Cf. Perez, 297 F.3d at 1268 (stating that Perez used the rule "to harass


the other side . . . with the wild-eyed hope that the other side w[ould] fail to answer and therefore


admit essential elements"). After the August 17, 2004, status conference, the district court issued


a scheduling order setting October 15, 2004, as the discovery deadline and November 15, 2004,


as the deadline for filing dispositive motions. The United States served its Request for Admissions


on August 19, 2004, well within the allotted discovery period. Cf. id. at 1258 (revealing that Perez


served his first request for admissions at the same time that he served his complaint). Moreover,


Conlon had fair warning of the consequences of his noncompliance. 


         Therefore, because Rule 36(b) is permissive, we cannot say that the district court abused its


discretion in considering Conlon's failure to show good cause for the delay in filing responses to


the government's Request for Admissions. We do emphasize, though, that district courts must


consider the factors laid out in the rule when deciding motions to grant or amend requests for


admissions. 


         V 


         Alternatively, Conlon argues that summary judgment should not have been 
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granted because the Arizona district court had already concluded that the United States was


negligent. Although the Nevada district court recognized in a previous order that the Arizona


district court had determined that the Parole Commission did not have jurisdiction to issue the


warrant, the Arizona district court never made a finding as to whether the Parole Commission


acted negligently. Moreover, the government's position in defending the Nevada action was not


contrary to, or inconsistent with, its use of the deemed admissions. 


         Because Conlon never presented any direct evidence of negligence by the Parole


Commission (other than the Arizona district court's finding that it lacked jurisdiction to issue the


warrant), we uphold the Nevada district court's entry of summary judgment against Conlon. 


AFFIRMED. 


--------- 







Notes: 
[1] Through later retained counsel Conlon filed an amended complaint on March 19, 2002. A


second amended complaint was filed on November 19, 2002. 
[2] Conlon does not appeal this decision. 
[3] Prior to this, Conlon had twice failed to attend scheduled settlement conferences. 
[4] Conlon did not verify the responses and did not set forth the factual basis for any denials. 
[5] A party moving to withdraw deemed admissions during trial faces a more restrictive standard


than a party moving to withdraw deemed admissions prior to trial. C.I.T. Corp., 776 F.2d at 869. 
[6] The Advisory Committee Notes to the 1970 amendments recognize that, "[u]nless the party


securing an admission can depend on its binding effect, [that party] cannot safely avoid the


expense of preparing to prove the very matters on which he has secured the admission, and the


purpose of the rule is defeated." Therefore, by amending Rule 36(b), the Committee sought to


"emphasize[] the importance of having the action resolved on the merits, while at the same time


assuring each party that justified reliance on an admission in preparation for trial will not operate to


his prejudice." 


--------- 


  








898 P.2d 1379 (Utah 1995), 930608, Cornia v. Wilcox /**/ div.c1 {text-align: center} /**/ 


Page 1379 


898 P.2d 1379 (Utah 1995)


Orson CORNIA, Morrell Weston and Sons Ranching Company,


Inc., a Utah corporation, and Dennis Weston,


Plaintiffs, Appellees, and Cross-Appellants,


v.


James D. WILCOX, Defendant, Appellant, and Cross-Appellee.


No. 930608.


Supreme Court of Utah.


June 28, 1995


Page 1380 


[Copyrighted Material Omitted] 


Page 1381 


       Robert A. Echard, Ogden, for plaintiffs. 


       Jeremy Hoffman, Salt Lake City, for defendant. 


       HOWE, Justice: 


       Plaintiff cattle owners brought this action for the loss of and damage to their cattle that grazed


on defendant's property. A jury returned a verdict in favor of plaintiffs, awarding $110,019.96 in


damages. Defendant appeals. Plaintiffs cross-appeal the trial court's refusal to award prejudgment


interest. 
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I. FACTS 


       We recite the facts in a light favorable to the jury verdict. State v. Johnson, 774 P.2d 1141,


1147 (Utah 1989); Andreason v. Aetna Casualty & Sur. Co., 848 P.2d 171, 173 (Utah


Ct.App.1993). In late 1988, plaintiffs Orson Cornia and Dennis Weston entered into separate


pasture agreements with defendant James Wilcox for the "total care" of approximately 500 head of


cattle for one year. According to the agreements, "Total care includes ... salt, water, range feed,


and trailing of the cattle. It does not include vaccines, medicine, or trucking." The parties agreed


that plaintiffs would have the right to enter Wilcox's property for these latter purposes and to assist


in branding the cattle. Wilcox gave plaintiffs keys to the gates of his property but requested that


they call and let him know when they were coming. The parties also agreed that Wilcox would not


be liable for the death of any cattle, but there was no agreement as to cattle not otherwise


returned at the end of the year. 


       The rangeland consisted of both private and public land which Wilcox owned, leased, or was


otherwise entitled to graze cattle upon. Wilcox informed plaintiffs that some of the property was


fenced and that natural barriers would restrict movement of the cattle where there were no fences.


He also stated that he had a fencing crew that kept the fences in good condition. He assured


plaintiffs not to worry about the cattle and that when it was time to pick them up, they would be in


his corral ready to take home. 


       In November 1988, plaintiffs delivered 478 cows to Wilcox. Except for 1 cow that died upon







arrival, they were in good condition, and all but 40 had tested pregnant. [1] Wilcox testified that he


took care of plaintiffs' cattle as if they were his own. At the end of the winter, Wilcox and his


employees moved the cattle to the summer range. He testified that 16 cows died during the winter


but that all of the other cattle had been accounted for and were in good condition. Wilcox's


employee testified that the grass and water on the summer range were good, that he had no


problems with the cattle, and that he kept track of them. In May 1989, Wilcox billed plaintiffs for


480 pairs of cattle (cow and calf) with the understanding that the final accounting would occur


when the cattle were returned. 


       Plaintiffs and their representatives came onto the range several times to brand, vaccinate, and


move the cattle as agreed by the parties. On a number of occasions, plaintiffs expressed concern


that many of the cows and calves appeared to be missing, but each time, Wilcox assured them


that the cattle were all there and there was no need to worry. 


       In November 1989, following expiration of the pasture agreements, the cattle were rounded


up, placed into a corral, and loaded into plaintiffs' trucks. Many of the cattle were missing. Both


parties and local law enforcement officials conducted additional searches and successfully located


more of them. However, according to the final count, 107 of the cows and 177 of the expected


calves were not returned. [2] The animals that were returned were allegedly in poor condition. 


       Plaintiffs brought suit against Wilcox, alleging breach of the written pasture agreements and


breach of common law agistment. Following a four-day trial, the jury returned a verdict in favor of


Wilcox on the breach of the pasture agreements but against him on the agistment claims. More


specifically, the jury unanimously found that the parties had formed "a contract of agistment" and,


by a vote of 6-2, found that Wilcox had breached that contract. The jury awarded damages for 90


cows at $715 each and 113 calves at roughly $400 each, or $39,286.20 for Cornia 
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and $70,733.76 for Weston. No damages were awarded for the alleged poor condition of the cattle


that were returned. The trial court, in a subsequent ruling, denied plaintiffs' request for


prejudgment interest. 


       Wilcox appeals, contending that (1) the trial court erred by denying his motion for directed


verdict and motion for judgment notwithstanding the verdict ("judgment n.o.v.") on the agistment


claims, (2) the trial court erred by refusing to give a requested jury instruction, and (3) the


evidence does not support the amount of the jury's award. Plaintiffs cross-appeal the trial court's


refusal to award prejudgment interest. 


II. ANALYSIS 


       We begin with a brief review of bailment and agistment law. Under traditional bailment law, 


where goods bailed for a fee are damaged or destroyed[,] a presumption of negligence is imposed


on the bailee once the bailor proves the fact of bailment and damage to the bailed goods. The


bailee must then come forward with evidence that the loss or damage was not due to the bailee's


negligence. 


Staheli v. Farmers' Coop. of S. Utah, 655 P.2d 680, 682 (Utah 1982) (citing, among others,


Romney v. Covey Garage, 100 Utah 167, 170-71, 111 P.2d 545, 545-46 (1941)); see also


McPherson v. Belnap, 830 P.2d 302, 306 (Utah Ct.App.1992). The rationale for this presumption is







that the bailee, as the party in possession of the bailed property, " 'is in a better position to control


the conditions that may cause loss or damage and to know, or at least to be able to ascertain, the


cause of any actual loss or damage.' " McPherson, 830 P.2d at 306 (quoting Staheli, 655 P.2d at


683); accord Sumsion v. Streator-Smith, Inc., 103 Utah 44, 60, 132 P.2d 680, 687 (1943). 


       An agistment contract is a species of bailment whereby one agrees to keep and care for


another's animals. Baker v. Hansen, 666 P.2d 315, 320 (Utah 1983); Smurthwaite v. Painter, 755


P.2d 753, 755 (Utah Ct.App.1988); 3A C.J.S. Animals §§ 46-47 (1973). To establish an agistment


contract, the bailor must show that (1) some duty of care was bargained for and accepted by the


landowner, and (2) the animals were delivered in good condition. See Baker, 666 P.2d at 320-21


(holding agistor liable for missing cows); Smurthwaite, 755 P.2d at 756 (finding no agistment


contract because landowner did not have duty to care for horses grazed on his property). Upon


this showing, if the animals are lost or damaged while in the exclusive possession and control of


the agistor, a presumption arises that the agistor is negligent and he then carries the burden of


going forward with evidence to overcome the presumption. See Baker, 666 P.2d at 320-21; cf.


Staheli, 655 P.2d at 683; McPherson, 830 P.2d at 306. 


A. Motions for Directed Verdict and Judgment N.O.V. 


       "A directed verdict and a judgment n.o.v. are justified only if, after looking at the evidence and


all reasonable inferences in a light most favorable to the nonmoving party, 'the trial court


concludes that there is no competent evidence which would support a verdict in his favor.' " DeBry


v. Cascade Enters., 879 P.2d 1353, 1359 (Utah 1994) (quoting Gustaveson v. Gregg, 655 P.2d


693, 695 (Utah 1982)). If reasonable persons could reach differing conclusions on the issue in


controversy, then the motion should be denied. Id.; Management Comm. of Graystone Pines


Homeowners Ass'n v. Graystone Pines, Inc., 652 P.2d 896, 897-98 (Utah 1982). Thus, a motion


for a directed verdict or judgment n.o.v. can be granted only when the moving party is entitled to


judgment as a matter of law. Hansen v. Stewart, 761 P.2d 14, 17 (Utah 1988). In reviewing the


trial court's denial of a directed verdict and a judgment n.o.v., this court applies the same standard.


       Wilcox asserts that the trial court erred in not granting his motion for a directed verdict and a


judgment n.o.v. because 
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reasonable minds could not conclude that Wilcox ever had "exclusive possession and control" of


the cattle. Plaintiffs' cattle were grazed for an extended period of time on public land to which the


general public had access. Plaintiffs also had a key to access Wilcox's range and did so a number


of times for various purposes. Thus, Wilcox contends, he did not have the legal right to exclude


either members of the public from the public lands or plaintiffs from the entire rangeland. He


argues that because plaintiffs failed to prove his exclusive possession and control of the cattle,


they were not entitled to the presumption of his negligence under an agistment theory. Lacking


any direct evidence of his negligence, Wilcox concludes that the jury's verdict is not supported by


any competent evidence. We disagree. 


       The court of appeals has held that "exclusive possession and control" 


does not mean that ... the bailee must be the only one who has access to the property. The bailee


may allow others to access the property without destroying the bailment. The requirement is only







that the bailee have the right to exclude all persons not covered by the agreement and to control


the property. 


       McPherson, 830 P.2d at 305 (emphasis added); see also 8 Am.Jur.2d Bailments § 78 (1980)


(explaining that bailee is ordinarily entitled to exclude others "within the terms of the bailment"). In


McPherson, a landlord assured his vacating tenants that their furniture would be safe if they left it


in his condominium. 830 P.2d at 303. The landlord's son moved into the unit. The furniture was


subsequently stolen, and the landlord denied any liability, claiming that he did not have exclusive


possession and control of the furniture. The court applied the negligence presumption against the


landlord and held him liable under a bailment theory because access by the third party had been


contemplated in the bailment agreement. Id. at 305. 


       This case is like McPherson because in both instances, the parties to the bailment envisioned


that others would have access to the bailed property. Here, both plaintiffs and Wilcox were


ranchers and knew that when the cattle were on public land, third persons would have access to


them. The parties also agreed that plaintiffs, as owners of the cattle, should have limited access to


them for a few narrow purposes such as administering vaccines and medicine. This access, fully


contemplated by the parties when the agistment contract was formed, should not destroy the


presumption of the agistor's negligence when it was discovered that the property was missing. 


       This case is very different from Staheli, where stored grain was destroyed by a fire of


unknown origin. 655 P.2d at 681. This court refused to give the bailor the benefit of a presumption


of negligence on the part of the bailee because (1) the bailor had unlimited access to the


warehouse where the grain was stored, (2) there was evidence of the bailor's negligence, (3) the


bailee was not primarily responsible for controlling the conditions that led to the fire, and (4) the


lack of control and precautions arose through an emergency situation to find storage for the grain.


Id. at 684. We concluded: 


[A] presumption of negligence did not arise because of the absence of the [bailee's] exclusive


control of the premises. Under the circumstances, the [bailee] was in no better position than the


[bailor] to know, or to be able to ascertain, the cause of the fire or to control several of the possible


causes of the fire. 


       Id. at 683-84 (emphasis added). 


       None of the facts that led to the decision in Staheli is present here. It is clear that Wilcox, as


caretaker and tracker of the cattle, was always in a far better position than were plaintiffs to


prevent, know, or ascertain the cause of the loss. The parties contemplated that Wilcox would


graze the cattle on both private and public property, trail them, and provide for their care. Wilcox


testified that he and his men rode through the range nearly every day and kept the fences well


maintained. If members of the general public 
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had contact with the cattle on the open range, Wilcox, not plaintiffs, would be in the best position


to know of that fact. Plaintiffs lived hundreds of miles away, and their contact with the cattle was


infrequent, was limited to a few narrow purposes, and was made only by first advising Wilcox of


their arrival. Under these circumstances, it was not unjust to impose a presumption of negligence


on Wilcox. To hold otherwise would apply the exclusive possession and control requirement in a







mechanical and wholly unrealistic fashion. 


       We decline to strictly apply standard bailment principles because this case differs from most


bailment cases in two important ways. First, the bailed property consisted of cattle, which were


alive and mobile. Typically, the bailed property is inanimate and is stored under lock and key in a


confined area. Second, the agistment took place on public land. When this is the case, exclusive


possession and control does not require that the agistor have the legal right to exclude others from


the property whereon the cattle graze. Otherwise no cattle owner would be entitled to the


presumption of negligence where the agistment arrangement anticipated grazing cattle on public


rangeland. Because the cattle owner is generally not in as good a position as the agistor to explain


the loss, the owner, without the presumption of negligence, would likely fail to state a prima facie


case of negligence. Thus, the practical effect of strictly applying the exclusive possession and


control requirement would be to relieve all liability on the part of an agistor for loss or damage


when cattle, while in his care, are grazing on public rangeland. The impact upon agistment


arrangements would be significant in a state like Utah where a large percentage of the rangelands


are public. 


       This case is similar to Henry McCleary Timber Co. v. Sewell, 72 Nev. 231, 301 P.2d 1047


(1956), where a cattle owner sought recovery for the loss of some of its cattle. The agistment


agreement provided that the agistors would care for the owner's cattle during a two-year period.


The parties agreed that the cattle would graze on the agistors' range, which consisted of private


properties and range rights in five townships. The cattle were delivered to the agistors and


commingled with their cattle on the agistors' range. Several months later, the cattle were moved to


a new range, and a count revealed 298 head less than had been delivered. The court stated that


upon a showing by the owner of proof of loss, the presumption of negligence operated and placed


the burden of going forward on the agistors. Id. 301 P.2d at 1049. 


       At trial, the agistors in Sewell met their burden and proffered sufficient evidence to convince


the trier of fact that they had not been negligent in caring for the cattle but at all times had


maintained good range practices. Id. The agistors also proffered evidence to show that the loss


resulted from the drifting of the cattle to their home range and the poor condition of the cattle when


delivered to the range. Id. The owner then failed to offer sufficient evidence to fix liability upon the


agistors. The trial court concluded that the agistors were not liable for the loss. The Sewell court


affirmed, stating that the trial court's conclusions were adequately supported by the record. Id. 


       Likewise, in this case plaintiffs are entitled to the presumption of negligence because Wilcox


was the one entrusted with the care of the cattle and was in a better position than plaintiffs to


control the conditions of loss or damage. Thus, the burden is upon Wilcox to proffer sufficient


evidence to show an absence of negligence on his part or to show the circumstances surrounding


the loss and why it was not due to his negligence. The jury heard Wilcox's evidence as to the care


he gave the cattle but was unconvinced that it rebutted his presumed negligence. We find


sufficient competent evidence to support the verdict. 
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B. Bailment Jury Instruction 


       "A trial court has a duty to instruct the jury on the law applicable to the facts of the case."







State v. Hamilton, 827 P.2d 232, 238 (Utah 1992) (citing State v. Potter, 627 P.2d 75, 78 (Utah


1981)). Determining whether the trial court's refusal to give a proposed jury instruction constitutes


error presents a question of law. Therefore, we grant no particular deference to the trial court's


rulings. Ong Int'l (U.S.A.) Inc. v. 11th Ave. Corp., 850 P.2d 447, 452 (Utah 1993); Hamilton, 827


P.2d at 238; Ramon v. Farr, 770 P.2d 131, 133 (Utah 1989). 


       Wilcox contends that the trial court committed prejudicial error in refusing to instruct the jury


that the exclusive possession and control standard requires proof of the bailor's legal right to


exclude the owner and all others from possession. Wilcox's argument hinges on language in


McPherson: "The bailor must actually or constructively deliver the property to the bailee in such a


way as to entitle the bailee to exclude others from possession during the bailment period, including


the owner/bailor." 830 P.2d at 304 (citing Broaddus v. Commercial Nat'l Bank, 113 Okla. 10, 11,


237 P. 583, 584 (1925)). While we have no quarrel with this requirement in traditional bailment


cases, as we have explained, exclusive control was not contemplated by the parties to this action.


Accordingly, we hold that the court correctly refused to so instruct the jury. 


C. Award of Damages 


       Wilcox contends that there is insufficient competent evidence to sustain the jury's findings as


to the value of the missing mature cattle for which damages were awarded. " '[J]uries are generally


allowed wide discretion in the assessment of damages.' " Bennion v. LeGrand Johnson Constr.


Co., 701 P.2d 1078, 1084 (Utah 1985) (quoting Cruz v. Montoya, 660 P.2d 723, 726 (Utah 1983)).


We view the evidence in a light most favorable to the jury's findings and will uphold its calculation


of damages so long as there is competent evidence to sustain it. Rees v. Intermountain Health


Care, Inc., 808 P.2d 1069, 1072 (Utah 1991); Penrod v. Carter, 737 P.2d 199, 200 (Utah 1987). 


       The jury awarded damages for 90 cows, and did so at the rate of $715 each. Plaintiffs' expert


testified that in the fall of 1989, the average market price for a pregnant mature cow was $715 and


the average price for a nonpregnant cow was $492. Wilcox argues that the jury could not conclude


that every missing cow should have been returned pregnant and that a fifty percent pregnancy


rate was the only rate supported by the evidence. We agree. 


       Plaintiffs' own expert testified that he based his damage calculations on the assumption that


all of the mature cows would have returned pregnant. On cross-examination, he admitted that an


unknown number of nonpregnant cows must be expected and a corresponding deduction in value


per head would "seem obvious." When plaintiffs tested the cattle that were returned by Wilcox,


approximately half of them were pregnant. Wilcox's expert testified that a fifty percent pregnancy


rate was not abnormal given the fact that the cattle were on Wilcox's range for the first time and


there was a severe drought in the area. An experienced rancher testified that a fifty percent


pregnancy rate would not be unusual, while a neighboring rancher testified that the rate was


consistent with the rates experienced by ranchers on nearby range during the same period and


under similar circumstances. 


       We conclude that the jury's calculation of damages in regard to the missing mature cows is


not supported by competent evidence. We therefore hold that Wilcox is entitled to a remittitur to


reflect half of the missing mature cattle at $492 per head instead of $715. See Nelson v.


Jacobsen, 669 P.2d 1207, 1217 (Utah 1983) (explaining that court may require remittitur to







restrain or reduce arbitrary or excessive jury verdict). This decreases 
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Cornia's award by $3,345 (15 head at $223) to $35,941.20 and Weston's award by $6,690 (30


head at $223) to $64,043.76. 


D. Prejudgment Interest 


       In their cross-appeal, plaintiffs assert that the trial court erred in not awarding them


prejudgment interest on the jury's damages award. A trial court's decision to grant or deny


prejudgment interest presents a question of law which we review for correctness. Bailey-Allen Co.


v. Kurzet, 876 P.2d 421, 427 (Utah Ct.App.1994); Andreason v. Aetna Casualty & Sur. Co., 848


P.2d 171, 177 (Utah Ct.App.1993). The law on this issue is clear: 


"[W]here the damage is complete and the amount of the loss is fixed as of a particular time, and


that loss can be measured by facts and figures, interest should be allowed from that time ... and


not from the date of judgment. On the other hand, where damages are incomplete or cannot be


calculated with mathematical accuracy, such as in the case of personal injury, wrongful death,


defamation of character, false imprisonment, etc., the amount of the damages must be


ascertained and assessed by the trier of the fact at the trial, and in such cases prejudgment


interest is not allowed." 


Canyon Country Store v. Bracey, 781 P.2d 414, 422 (Utah 1989) (alterations in original) (quoting


First Sec. Bank of Utah v. J.B.J. Feedyards, Inc., 653 P.2d 591, 600 (Utah 1982)); see also Bellon


v. Malnar, 808 P.2d 1089, 1097 (Utah 1991). 


       Plaintiffs rely on Jorgensen v. John Clay & Co., 660 P.2d 229 (Utah 1983), where a seller of


sheep brought a breach of contract action against a buyer. Following the buyer's repudiation of the


contract, the seller sold the sheep to another buyer at an amount less than the defendant buyer


was contractually obligated to pay. Id. at 230. The jury awarded the seller damages based upon


the difference between what the seller should have received under the contract and what he


actually received. Id. at 233. The trial court added prejudgment interest to the award, and this


court affirmed that decision. Id. at 230. 


       Jorgensen is clearly distinguishable from this case. In Jorgensen, there was no dispute as to


the number or the price of the sheep that were to be sold. In this case, the jury heard conflicting


testimony from experts regarding the cattle's expected pregnancy rates, weight range, loss rates,


and market prices. In addition, the jury heard divergent evidence regarding the calves' expected


gender, weight range, mortality rates, and market prices. Plaintiffs could not establish these


elements as a matter of fact, and thus the jury was free to use its best judgment in ascertaining


and assessing the damages. 


       Plaintiffs' expert did estimate the value of the missing cows in his damage calculation.


However, "[w]hile the expert's estimates were a reliable enough basis for awarding damages, the


assumptions used to arrive at those estimates are by no means the only way to arrive at [the]


damages." Anesthesiologists Assocs. v. St. Benedict's Hosp., 852 P.2d 1030, 1042 (Utah


Ct.App.1993), vacated on other grounds, 884 P.2d 1236 (Utah 1994). Without any clear factual


information, plaintiffs' damages could not be measured by "facts and figures" or "calculated with


mathematical accuracy." See Canyon Country Store, 781 P.2d at 422. Under these







circumstances, the trial court correctly denied plaintiffs prejudgment interest. 


       For the above reasons, we grant a remittitur, decreasing the judgment to $35,941.20 for


Cornia and $64,043.76 for Weston. 


       ZIMMERMAN, C.J., and STEWART, Associate C.J., concur. 


       DURHAM, Justice, dissenting: 


       I respectfully dissent. As the majority notes, its opinion "decline[s] to strictly apply standard


bailment principles" and in effect creates a new rule for livestock grazed on 
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public rangeland. While it may reflect a legitimate policy choice, it is indeed a significant departure


from existing law, a result not fully acknowledged in the opinion. 


       Wilcox contends that there was insufficient evidence to support a jury verdict that he had the


legal right to exclude plaintiffs from possession of their cattle. He directs our attention to the


undisputed evidence that the cattle were grazed for an extensive length of time on public land to


which the general public had access. The record shows that throughout the duration of the pasture


agreements, plaintiffs' cattle were spread in groups over both private and public land. This


undisputed evidence should compel a finding that, as a matter of law, defendant did not have the


legal right to exclude plaintiffs from their cattle. Thus, under Utah agistment law, reasonable minds


could not have concluded that defendant had exclusive possession and control of the cattle. 


       This case is similar to CFC Fabrication, Inc. v. Dunn Constr. Co., 917 F.2d 1385 (5th


Cir.1990), which reversed a denial of a directed verdict on the issue of exclusive possession and


control. The CFC court held that if a bailor and a bailee have simultaneous access to the bailed


property when the loss or damage occurs, the law does not presume the bailee negligent. Id. at


1389. In drawing this conclusion, CFC discussed the rationale in Staheli v. Farmers' Coop. of S.


Utah, 655 P.2d 680, 683 (Utah 1982), that a bailee who exclusively possesses bailed property is in


a better position to control or ascertain the cause of any loss or damage. CFC, 917 F.2d at 1388.


"In contrast, when the bailee does not solely possess the property, he is no more able to prevent


or explain the loss than others simultaneously in possession and thus should not be required to


explain the loss under pain of liability." Id. (citing United States v. Mowbray's Floating Equip.


Exch., Inc., 601 F.2d 645, 647 (2d Cir.1979)). 


       Similarly, if the parties possess the property consecutively and it is unknown whether the loss


and damage occurred when the bailee was in possession, the law does not presume the bailee


negligent. Id. Under the reasoning of the CFC court, throughout the duration of the pasture


agreements, plaintiffs' cattle were grazed on both private and public rangeland. Because plaintiffs


failed to show that their cattle were on defendant's private land at the time of their loss, i.e., that


defendant had a legal right to preclude them from access to their cattle, I would find, as a matter of


law, that a presumption of defendant's negligence should not arise. Indeed, it is arguably unjust in


such a situation, with no showing of negligence, to require the bailee to account for the loss. 


       As defendant points out, grazing cattle are susceptible to loss and damage from many causes


which the agister would not be able to ascertain. For example, grazing cattle can die, wander off,


or be stolen without the agister's knowledge, even if the agister is providing due care. The


presumption of negligence is, of course, not a perfectly functioning principle but arises from







necessity, due to the fact that an agister who is in exclusive possession is in a better position than


the bailee to ascertain the cause of loss or damage to the property. However, it does not appear in


this case that reasonable minds could find that defendant alone had access to information about


the loss and damage or that defendant alone was able to prevent the loss and damage.


Accordingly, I would find the uncontroverted evidence establishes, as a matter of law, that


defendant did not have exclusive access to and control of the cattle. [1] Therefore, the trial court 
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should have granted defendant's motion for a directed verdict. Plaintiffs' evidence failed to create a


presumption of negligence, and as plaintiffs concede, they put forth no evidence of negligence. [2] 


       RUSSON, J., concurs in the dissenting opinion of Justice DURHAM. 


--------- 


Notes: 
[1] Cornia delivered 186 cows, all of which had tested pregnant, and Weston delivered 292 cows,


252 of which had tested pregnant. Plaintiffs also delivered 25 bulls to Wilcox, but all of these were


eventually returned. Thus, the bulls are not part of this action. 
[2] Thirty-seven of Cornia's cows and 70 of Weston's cows were not returned. Sixty-nine of


Cornia's anticipated calves and 108 of Weston's anticipated calves were also missing. 
[1] In marshaling the evidence, both parties point out that, pursuant to the written pasture


agreements, defendant agreed to provide "total care" of plaintiffs' cattle. Although plaintiffs agreed


to share responsibility for branding, vaccinating, and trucking, all other responsibilities in


relationship to the cattle were assumed by defendant. This is only marginally relevant. Although


the party who agrees to provide total care for property is most likely to be the party who has


access to the property, the responsibility for total care does not establish the existence or absence


of exclusive possession and control. 
[2] This conclusion makes it unnecessary to treat defendant's challenge to the court's instruction


setting out the requirement for a presumption of bailee's negligence under a bailment contract. In


addition, due to this conclusion, there is no need to address the issues of damages and interest


raised in the cross-appeal. 


--------- 
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          DURRANT, Associate Chief Justice: 


INTRODUCTION 


         ¶ 1 We are asked to decide whether a trial court judge abused his discretion in entering


default judgment against a defendant in an unlawful detainer action. The defendant, GR 2


Enterprises, is a limited liability company whose possession of certain real property was being


disputed. In the course of the unlawful detainer action, one of the owners of GR 2 engaged in


behavior that the district court, sua sponte, concluded was sanctionable under rule 11 of the Utah


Rules of Civil Procedure. Having reached this conclusion, the court sanctioned the defendant by


entering default judgment against it. 


         ¶ 2 On appeal, it has become clear to this court that we lack subject matter jurisdiction over


the matter. The judgment entered by the district court, although presented to us as final, explicitly


reserves a number of issues, including the award of attorney fees, for later consideration by the


district court. Because a judgment is not final for purposes of appeal if the judgment fails to resolve


an outstanding request for attorney fees, we conclude that the order from which GR 2 appeals is


not final. And because this court lacks jurisdiction over appeals from nonfinal orders, we do not


have the authority to examine the issues raised in this appeal. Accordingly, we dismiss the appeal


for lack of jurisdiction and remand this case to the district court. 


BACKGROUND 


         ¶ 3 In setting forth the background of this appeal, we limit our exposition to the facts


necessary to explain our conclusion. Further, because default judgment was entered on the eve of


trial, the facts that gave rise to the wrongful detainer action remain disputed. Therefore, we do not


pass judgment on the facts of the underlying dispute and proceed with caution to avoid


inadvertently suggesting that we have done so. 


         ¶ 4 GR 2 Enterprises is the name of a limited liability company formed by Juan Antonio


Granados for the purpose of handling certain real estate transactions related to real property


owned by Mr. Granados. Mr. Granados and his wife own GR 2. 







          ¶ 5 DFI Properties is another limited liability company. DFI refinanced property owned by


GR 2 in California so that GR 2 could purchase property in Utah. When GR 2 purchased the Utah


property, DFI was the beneficiary of the trust deed. When GR 2 defaulted under the terms of this


trust deed, 
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DFI purchased the property at a trustee's sale. 


         ¶ 6 Throughout the course of these events, GR 2 took a number of actions that complicated


DFI's ultimate acquisition of the property. For instance, GR 2 conveyed to multiple third parties


fractional interests in both the Utah and California properties. These third parties then filed for


bankruptcy. Pursuant to the automatic stay provision of the bankruptcy code, the trustee's sale of


the Utah property was postponed. The California bankruptcy court ultimately concluded that these


actions were undertaken to " delay, hinder, and defraud creditors." Even after this automatic stay


was lifted, the trustee's sale could not proceed because GR 2 filed a separate bankruptcy action in


Utah, which resulted in a separate automatic stay of proceedings against GR 2. The automatic


stay imposed in connection with the Utah bankruptcy proceedings was also eventually lifted, at


which point DFI purchased the Utah property at a trustee's sale. DFI then filed an unlawful


detainer action seeking eviction of GR 2 from the Utah property. 


         ¶ 7 GR 2 defended and counterclaimed on a number of grounds and alleged significant


misconduct on the part of DFI. Chiefly, GR 2 asserted that DFI had fraudulently induced GR 2 to


enter into the refinancing agreement and that this fraud made the deed of trust invalid. GR 2 also


asserted that DFI's unlawful detainer action constituted abuse of process because DFI was aware


that the deed of trust was being challenged in the Utah bankruptcy proceedings. 


         ¶ 8 Even after the claims were properly before the district court, complications arose. First, in


the Utah bankruptcy action, the bankruptcy trustee had moved to set aside the sale through which


DFI acquired the property. Proceedings in the district court were postponed until the bankruptcy


court's disposition of this issue. When the bankruptcy trustee's motion was denied in the ancillary


bankruptcy proceeding, the district court, satisfied that the unlawful detainer action could proceed,


established time lines for proceeding to trial. The trial was scheduled to begin on December 17,


2008. 


         ¶ 9 The second complicating factor arose when GR 2 objected to this trial date on the basis


that it could not conduct, in the time allowed, sufficient discovery to support its counterclaims and


affirmative defenses. GR 2 sought to postpone the trial by several months so that it could


undertake additional discovery. This request, though, would have conflicted with the expedited


time line established by statute for resolving unlawful detainer actions. So the parties proceeded


as if the trial were going to begin on December 17, 2008. But as trial approached, the district court


offered to adopt GR 2's proposed time line if GR 2 would vacate the property. On December 4,


2008, GR 2 was given the option of proceeding with the expedited time line on the unlawful


detainer claim, or vacating the property by December 5, 2008, in exchange for postponing the


entire matter for a few months while GR 2 conducted discovery related to its counterclaims. The


court scheduled a conference for the afternoon of December 8, 2008, so that counsel for GR 2


could inform the court of its client's decision. 







         ¶ 10 On the morning of the scheduled conference, Mr. Granados, acting without counsel,


filed three documents with the district court. These documents, an " Order for Hearing to Show


Cause," an " Order to Stay Proceedings," and a " Petition for Hearing to Show Cause, Stay of


Proceedings, and for Declaratory Relief," were signed by Judge Clayton of the " First Federal


District Court, Western Region." This court is neither a state court nor a federal court. Rather, it is


a tribal court of the NATO Indian Nation. The documents asserted that Mr. Granados was a


member of the tribe and that, pursuant to certain aspects of federal law, tribal courts have


exclusive jurisdiction over matters involving tribe members. Based on this purported exclusive


jurisdiction, the documents ordered the district court to stay the proceedings pending resolution of


the matter in tribal court. 


          ¶ 11 The district court held a hearing the next day. To be sure that Mr. Granados would


appear, the district court judge instructed counsel for GR 2 to inform Mr. Granados of the nature of


the hearing and 
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the possibility of sanctions. Mr. Granados appeared at the hearing and addressed the court


regarding his motives for filing the NATO Nation documents. The judge found that " there[ ] [was]


no reasonable basis to believe that [the] documents [were] anything other than frivolous," and that


the " only reason" they were submitted to the district court " was to delay [the] proceedings."


Based on that finding, the district court struck the defendant's answer and counterclaim, and


entered default judgment against the defendant. The district court also entered an order of


restitution. Pursuant to the order of restitution, GR 2 vacated the subject property over the course


of the next week. 


         ¶ 12 The district court's judgment deemed DFI to be the owner of the Utah property and


incorporated the order of restitution. The judgment also stated that it " may be supplemented,


upon the presentation of appropriate evidence, by an award of [treble] damages to Plaintiff


resulting from Defendants' unlawful detainer." Finally, the judgment contained a provision


permitting the judgment to " be supplemented, upon the filing of an affidavit by counsel for Plaintiff,


in an amount equal to the reasonable attorney fees incurred by Plaintiff." 


         ¶ 13 GR 2 unsuccessfully moved to stay execution of the judgment and to have the


judgment set aside. After these unsuccessful motions, GR 2 appealed. GR 2 challenges the


district court's judgment for a number of reasons. First, GR 2 claims that rule 11 does not permit a


court to sanction an LLC because of the actions that one of its members takes, where those


actions were taken without the assistance of counsel. Second, GR 2 argues that its due process


rights were violated because the rule 11 hearing was conducted without entry of an order to show


cause and because GR 2 was not given a reasonable opportunity to respond to the rule 11


allegations. Third, GR 2 argues that rule 11 imposes specific procedural requirements, such as


entry of an order describing the violating conduct and explaining the basis for the sanction


imposed. GR 2 asserts that, because the district court failed to conform to rule 11's procedural


requirements, the sanctions imposed under rule 11 must be reversed. Fourth, GR 2 claims that its


conduct should not have been sanctioned under rule 11 because the legal issues raised in the


NATO Nation filings are unsettled questions of law. Fifth, GR 2 argues that, even if sanctions were







appropriate, default judgment was an inappropriate sanction, either because Utah rule 11 does not


permit default judgment as a sanction or because default judgment is too harsh a sanction to be


imposed in this case. 


         ¶ 14 We are unable to examine any of the arguments made by GR 2. As discussed below,


the district court's judgment contains two provisions that, by their own terms, require further action


by the district court. Thus, the judgment is, on its face, nonfinal. Therefore, we lack jurisdiction to


consider the questions presented on appeal and are obligated to dismiss the appeal and remand


the case to the district court. 


STANDARD OF REVIEW 


         ¶ 15 " Whether a district court's judgment is final is a question of law." [1] Accordingly, the


question of finality may appropriately be addressed by this court on appeal, even if the question is


being addressed for the first time.[2] 


ANALYSIS 


          ¶ 16 The district court judgment from which GR 2 attempts to appeal is nonfinal because, by


its own terms, it requires supplementation before finally resolving the dispute between the parties.


Utah Rule of Appellate Procedure 3(a) permits a party to appeal only " final orders and


judgments." [3] Accordingly, 
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" an appellate court lacks jurisdiction over an appeal that is not taken from a final order or


judgment." [4] In such circumstances, we must " refuse to decide [those] cases not properly before


[us]." [5] 


          ¶ 17 A judgment is not final even where it fully resolves issues advanced by one party,[6] or


even where it resolves a majority of the issues advanced by both parties.[7] Rather, a judgment is


final only if it " ‘ dispose[s] of the case as to all the parties, and finally dispose[s] of the subject-


matter of the litigation on the merits of the case.’ " [8] Put more succinctly, a judgment is final only


if it " ends the controversy between the parties litigant." [9] 


         ¶ 18 In a number of our cases considering the finality of judgments, we have articulated the


reasons underlying this rule.[10] For instance, with regard to attorney fees, we have stated that


permitting " ‘ piecemeal appeals' " would place an unmanageable strain on the judicial system,


because every case involving attorney fees could potentially be the genesis of two separate


appeals-one appeal related to the merits and one appeal related to the attorney fees award.[11]


Further, the amount of an attorney fees award may be a determinative factor in whether a party


decides to appeal at all. [12] That is, until a party knows the amount of attorney fees, that party


cannot make an informed decision about the potential costs and benefits associated with taking an


appeal.[13] With regard to finality, when a court resolves some claims on summary judgment while


leaving counterclaims unresolved, we have noted that our final judgment rule maintains the proper


relationship between courts. That is, since rule 54 of the Utah Rules of Civil Procedure permits trial


courts to modify their decisions at any time prior to final judgment, an appeal from such a


judgment could lead to trial and appellate courts entering conflicting orders with regard to the


same case at the same time.[14] We have observed that " our judicial system would not work well


if the trial court could revise an order or judgment after the parties had appealed it to our court."







[15] Although the reasoning we cite here referred to final judgments in the context of attorney fees


awards and grants of summary judgment, these reasons are equally applicable to unresolved


issues surrounding damage awards. 


          ¶ 19 As our prior cases make clear, dismissal of the appeal now before us is necessary


because the district court's judgment fails to establish the amount of the awards of attorney fees


and treble damages. A straightforward application of our general rule leads inescapably to the


conclusion that the judgment in this case is not final. By statute, a party who successfully brings an


unlawful detainer action is entitled to attorney 
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fees and to compensation, in the form of treble damages, for any damage to the property caused


by the defendant during the period of unlawful possession.[16] The judgment from which GR 2


attempts to appeal explicitly reserves determination of these issues. It calls for supplementation of


the record, in the form of affidavits and appropriate evidence, for the purpose of determining the


amounts of these awards. On its face, the judgment permits no doubt that the issues central to the


unlawful detainer action have not been resolved. Thus, the subject matter of this litigation has not


been disposed of, and the controversy between these parties remains quite live.[17] 


         ¶ 20 This case represents another in the line of cases where we have held that a judgment


awarding attorney fees in a yet-to-be-determined amount is not final for purposes of appeal.[18]


Because we lack jurisdiction over appeals from such judgments, this court lacks the power to


resolve the issues presented to us. 


         ¶ 21 We are keenly aware of the consequences that will flow from this determination. For GR


2, the consequences are harsh. As this case comes to us, Mr. and Mrs. Granados have vacated a


home that they contend rightfully belongs to them. They have done so because the trial court, sua


sponte, concluded that the appropriate means of addressing the actions of a layperson-a


layperson who was not technically a party to the action and who had not technically appeared


before the court-was to sanction the defendant corporation owned, in part, by the layperson. The


court pursued these sanctions even though it knew the actions of the layperson were unknown to


counsel for the defendant. And the sanctions chosen by the court were arguably the most severe


sanctions that could have been imposed. 


         ¶ 22 But even for DFI, the consequences are not minor. Should GR 2 choose to appeal


again after the judgment of the district court reaches finality, DFI will be tasked with the time and


expense of relitigating this appeal. Further, DFI presumably invoked the summary proceedings of


the unlawful detainer action because it valued the swiftness and finality that would accompany that


approach. Because of the district court's decision not to address the merits of the dispute, the


validity of the unlawful detainer judgment in this case remains in question. 


          ¶ 23 Even though we are cognizant of all of these consequences, we cannot fabricate the


power to hear a case simply because it seems more palatable than acknowledging that we lack


jurisdiction. As we have stated in the past, " [t]he lost time and effort occasioned by the briefing


and oral argument in this case is a small price to pay for insisting that the parties comply with the


rules of procedure so that the proper relationship between this Court and the trial courts may be 
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maintained." [19] Accordingly, as is incumbent upon us when we find that we lack the jurisdiction


to hear a case, we dismiss this appeal. 


CONCLUSION 


         ¶ 24 We find that we lack jurisdiction to resolve this appeal. We have no jurisdiction over


appeals from judgments that are not final, and the judgment appealed from in this case is not final


because it awards attorney fees and treble damages to the prevailing party but fails to specify the


amount of those awards. The appeal is dismissed. 


         ¶ 25 Chief Justice DURHAM, Justice PARRISH, Justice NEHRING, and Judge IWASAKI


concur in Associate Chief Justice DURRANT'S opinion. 


         ¶ 26 Justice WILKINS does not participate herein; District Judge GLENN K. IWASAKI sat. 


--------- 


Notes: 
[1] Anderson v. Wilshire Invs., LLC, 2005 UT 59, ¶ 7, 123 P.3d 393. 
[2] See Irvin v. State (State ex rel. S.M.), 2006 UT 75, ¶ 6, 154 P.3d 787 (" This court makes the


original determination of whether an order is final and appealable." ). 
[3] Utah R.App. P. 3(a); Loffredo v. Holt, 2001 UT 97, ¶ 10, 37 P.3d 1070 (" This court does not


have jurisdiction over an appeal unless it is taken from a final judgment, or qualifies for an


exception to the final judgment rule." (citation omitted)). 


We have acknowledged three exceptions to the final judgment rule. These exceptions are for


appeals from interlocutory orders, see Utah R.App. P. 5, appeals from judgments certified as final


under Utah Rule of Civil Procedure 54(b), see A.J. Mackay Co. v. Okland Constr. Co., 817 P.2d


323, 325 (Utah 1991), and appeals expressly permitted by statute, see Bradbury v. Valencia, 2000


UT 50, ¶ 12, 5 P.3d 649. None of these exceptions apply to this case. 
[4] Anderson v. Wilshire Invs., LLC, 2005 UT 59, ¶ 9, 123 P.3d 393 (citing Utah R.App. P. 3(a)). 
[5] Kennedy v. New Era Indus., 600 P.2d 534, 534-35 (Utah 1979); see also Bradbury, 2000 UT


50, ¶ 8, 5 P.3d 649 (" Where an appeal is not properly taken, this court lacks jurisdiction and we


must dismiss." ). 
[6] See A.J. Mackay Co., 817 P.2d at 324-25 (party not permitted to appeal from grant of summary


judgment against it where the opposing party's counterclaims had not been resolved). 
[7] See Loffredo, 2001 UT 97, ¶ 14, 37 P.3d 1070. 
[8] Kennedy, 600 P.2d at 535-36 (quoting Shurtz v. Thorley, 90 Utah 381, 61 P.2d 1262, 1264


(1936)). 
[9] Id. at 536. 
[10] See, e.g., Irvin v. State (State ex rel. S.M.), 2006 UT 75, ¶ 7, 154 P.3d 787; Loffredo, 2001 UT


97, ¶ 13, 37 P.3d 1070; ProMax Dev. Corp. v. Raile, 2000 UT 4, ¶ 15, 998 P.2d 254. 
[11] See ProMax, 2000 UT 4, ¶ 14, 998 P.2d 254 (quoting Meadowbrook, LLC v. Flower, 959 P.2d


115, 118 (Utah 1998)). 
[12] See id. 
[13] See id. 
[14] See Bradbury, 2000 UT 50, ¶ 10 n. 4, 5 P.3d 649. 
[15] Id. 







[16] See Utah Code Ann. § 78B-6-811(3) (2008). 
[17] We also note that this case is distinguishable from Anderson, 2005 UT 59, ¶ 7, 123 P.3d 393.


In that case, we held that a judgment was not rendered nonfinal by virtue of a provision that


reserved a request for attorney fees " for consideration by the Court at a later date should [the]


case continue." Id. ¶ 24. Although the language of that judgment suggested that the issue was


unresolved, we held that the judgment was final because the district court in that case had


considered a request for attorney fees and rejected it. Id. ¶ ¶ 27-28. The suggestion, in the


judgment, that the issue could be reconsidered stemmed from the fact that the court anticipated


that the nonprevailing party would bring additional claims. Id. ¶ 5. Instead, the nonprevailing party


appealed, and no claim that would require the district court to reconsider whether to award


attorney fees was ever raised. Id. 


We held that where an award of attorney fees had been clearly denied and where reconsideration


of the issue was " contingent upon the occurrence of an uncertain event," the reservation of the


issue was " insufficient to leave the attorney fees issue pending." Id. ¶ ¶ 27-28. Put differently, the


attorney fees issue did not render the judgment nonfinal because it had been fully resolved as it


related to all components of the judgment in that case. In this case, the attorney fees and treble


damages issues have most certainly not been fully resolved as they relate to all components of the


judgment. It is settled that DFI will receive these awards, but valuation remains pending. Unlike the


award of fees in Anderson, the awards to DFI in this case are not contingent upon the occurrence


of an uncertain event. And although they have been granted, they are also still pending because


their value has not been established. 
[18] See, e.g., Irvin, 2006 UT 75, ¶ 7, 154 P.3d 787; Loffredo, 2001 UT 97, ¶ 13, 37 P.3d 1070;


ProMax, 2000 UT 4, ¶ 15, 998 P.2d 254. 
[19] Kennedy, 600 P.2d at 537. 
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DIXIE STATE BANK, a Utah corporation, Plaintiff and Appellant,


v.


Kirk BRACKEN and Linford Bracken, Defendants and Appellees.


No. 19375.


Supreme Court of Utah.


October 25, 1988


       Michael D. Hughes, Dale R. Chamberlain, St. George, for plaintiff and appellant. 


       John Miles, St. George, for defendants and appellees. 


       ORME, Court of Appeals Judge: 


       Appellant Dixie State Bank seeks review of the trial court's award of judgment in the bank's


favor. The bank contends reversible error was committed in awarding to it a considerably lower


amount for recoverable attorney fees than was actually incurred. We agree and reverse. [1] 
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FACTS 


       The bank loaned Kirk and Linford Bracken $7,695 to purchase a 1979 pickup truck. The loan


was memorialized in a promissory note for $10,094.40, which included the full amount which


would become due, with interest, over the four-year term of the loan. The note unambiguously


called for monthly installment payments to be made by the fifth day of each month for 48


consecutive months. A "summary statement" accompanying the note repeated these key terms.


For the twin purposes of reminding the Brackens to make timely payments and assisting the bank


in properly crediting the payments made, the Brackens were given the customary payment coupon


book. The coupon book unambiguously contemplated a monthly payment schedule.


Contemporaneously with the execution of the note, the Brackens executed a security agreement


by which the bank obtained a security interest in the pickup. The Brackens made the first four


required payments without incident. 


       Meanwhile, the loan had been incorrectly set up on the bank's internal records. The bank's


computer showed the loan as requiring semi-annual, rather than monthly, payments. So far as the


computer was concerned, the four payments made by the Brackens did not leave them current as


of the fourth month, but rather paid ahead by some two years. The bank's confusion came to the


attention of the Brackens, who chose to cease making payments. 


       Eventually, however, the internal accounting error was discovered by bank personnel. With


that discovery came the realization that the Brackens were many months behind in the payments


they clearly owed. The bank acquainted the Brackens with its discovery and solicited the missing


payments. Rather than immediately settling up after the error had been discovered, the Brackens,


no doubt hopeful the computer would again back them up, first claimed they really had made all


the required payments and then tried to convince the bank it was to blame and to work out some


kind of a deal. Those efforts ultimately failed, and the bank repossessed the truck and accelerated


the debt. 







       Following notice to the Brackens and the Brackens' failure to redeem, the truck was sold at


private sale pursuant to published notice. The Brackens were the high bidders at the sale and


bought their truck back for $5,000, leaving a substantial deficiency. Demand for payment of the


deficiency was made. When it was not received, the bank commenced suit to recover the balance


still owing on the loan. Because the note and security agreement both contained attorney fee


provisions, [2] the bank also sought an award of attorney fees. 


       The Brackens moved to dismiss on grounds of payment, waiver, and estoppel. Their


supporting affidavit explained that they had been informed by bank personnel during the long


period of non-payment that the loan was current. A battle of affidavits and motions to strike


ensued, but the motion to dismiss was denied in due course. The Brackens answered and


included, as part of their answer, a counterclaim. The counterclaim alleged that repossession of


the truck was wrongful [3] and damaged the 
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Brackens' "credit reputation." The Brackens claimed the bank had acted maliciously. They


demanded $5,000 in general damages, damages unspecified in amount to reimburse for costs of


substitute transportation and other costs resulting from the repossession, attorney fees, and


"punitive damages of $200,000 or such larger amount as will serve the traditional purpose of


punishing the wrongdoer in an amount that will deter future acts of the same nature." 


       Depositions were noticed and taken and documents requested. The case was eventually set


for non-jury trial. The Brackens persuaded the trial court to continue the trial to permit an additional


deposition and demanded a jury trial. The deposition was taken and the trial reset. Shortly before


trial and at the request of the Brackens, the jury setting was stricken. At trial, the court urged


counsel for both sides to confer on settlement after hearing opening statements. After a recess


was taken for that purpose, counsel informed the court that a stipulation had been reached. Under


its terms, the bank was entitled to judgment in the full amount of principal and unpaid interest due


on the post-sale obligation, plus costs, plus attorney fees in an amount found reasonable by the


court. In addition, the counterclaim was dismissed in its entirety. In exchange for their capitulation,


the Brackens were given 90 days from its entry during which the judgment could not be executed


upon. 


       The court then took testimony concerning the attorney fees issue. Counsel for the bank


detailed the efforts he had expended on the bank's behalf, emphasizing that most of what he did


was a direct result of the defensive posture undertaken by the Brackens. He had to meet the


motion to dismiss. He had to reply to the counterclaim. He had to defend depositions taken by the


Brackens, and he had to take their depositions in view of the magnitude of their counterclaim. He


had to prepare for trial, including the preparation of jury instructions in view of the Brackens'


demand for a jury which was not rescinded until shortly before trial. Because of the nature of the


counterclaim, "stock" jury instructions were of only limited utility and numerous "customized"


instructions had to be researched and prepared. He testified as to the hours he had expended, for


which he charged $75 per hour, and to some legal research which he hired done at $15 per hour.


The total fee, he testified, was $4,847.50. He adjudged it reasonable. 


       Counsel for the Brackens then testified. He opined that a reasonable fee for the bank's







attorney would be "no more than $2,000," using as a point of reference the fee his own clients had


incurred, which was $1,200. He suggested that the bank's counsel had overreacted by preparing


jury instructions pertinent to matters not expressly raised in the counterclaim, but conceded that


the possibility of amendment pursuant to Utah Rule of Civil Procedure 15(b) made anticipation of


those matters plausible. He reminded the court of the bank's computer error. He minimized the


significance of the counterclaim, stating that "the $200,000 claim was something to give the bank


a pause for concern, maybe they would suggest a settlement and we would resolve the matter." 


       The court determined at the hearing to award only $1,500 as attorney fees for the bank, citing


public discontent over the levels to which attorney fees have risen and the comparatively modest


amount put in issue by the complaint. [4] However, at the hearing the court found the total fee


claimed by the bank to be reasonable. During an exchange with the bank's counsel, the court


reiterated its finding: 


       I made the ruling with respect to your work and what you were facing and whether or not it


was reasonable. I have found your fees to be reasonable. 


       .... 
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       ... I want that in the findings. 


       .... 


       Now, Mr. Hughes, it is clear I have ruled that the time you put in, the fees you charged and the


instructions and work that you did was fair and reasonable in light of what you were facing. That's


almost an exact quote of the finding that the Court wants in there. 


       As instructed by the court, counsel for the bank prepared written findings. Finding No. 15, left


unchanged by the court, was phrased as follows: 


       The Court finds that this sum, to-wit $4,747.50 is a reasonable attorney's fee, and adequately


represents the necessary time and preparation for this case. 


       Finding No. 18, as submitted, read as follows: 


       The Court finds that the amount of attorney's fees claimed of $4,747.50, though reasonable in


all regard, constitutes a sum approximating the debt due on the note, absent any assessment for


attorney's fees. 


       To that finding, but without lining through any of the text as submitted, the court added the


following phrase, with our emphasis added: "[A]nd from the testimony and the file the court finds


$1,500.00 is a reasonable fee to be assessed against [defendants]." 


       Taken as a whole, we believe the trial court's intent was to find that the fee claimed by the


bank was in fact a reasonable fee, but that for policy reasons it was appropriate (i.e., "reasonable")


to assess a lesser amount against the Brackens. Justice Howe takes a different interpretation of


the trial court's pronouncements and concludes that the court actually intended to find that $1,500


was a reasonable attorney fee under all the circumstances. 


       We must accordingly address two issues: first, and assuming our construction of the court's


various findings is correct, whether the trial court erred in awarding substantially less than what it


determined was a reasonable attorney fee; and second, assuming Justice Howe has correctly


divined the trial court's position, whether the court abused its discretion in finding a reasonable fee







for the bank to be $1,500. 


       Before addressing those issues directly, we pause to review our prior decisions in this area


and to offer some practical guidelines. [5] 


       GENERAL PRINCIPLES 


       In Utah, attorney fees are awardable only if authorized by statute or by contract. Golden Key


Realty, Inc. v. Mantas, 699 P.2d 730, 734 (Utah 1985); Turtle Management, Inc. v. Haggis


Management, Inc., 645 P.2d 667, 671 (Utah 1982); see Utah Code Ann. § 78-27-56 (1987). If


provided for by contract, the award of attorney fees is allowed only in accordance with the terms of


the contract. Trayner v. Cushing, 688 P.2d 856, 858 (Utah 1984) (citing Turtle Management, Inc.


v. Haggis Management, Inc., 645 P.2d at 671; see also L & M Corp. v. Loader, 688 P.2d 448, 450


(Utah 1984) (since contract was not subject of litigation, contract provision allowing attorney fees


was not applicable). In the present case, the note required the Brackens to pay reasonable


attorney fees in the event of any default or acceleration, both of which occurred. 


       Calculation of reasonable attorney fees is in the sound discretion of the trial court, Jenkins v.


Bailey, 676 P.2d 391, 393 (Utah 1984), and will not be overturned in the absence of a showing of


a clear abuse of discretion. Turtle Management, Inc. v. Haggis Management, Inc., 645 P.2d at


671. However, an award of attorney fees must be supported by evidence in the record.


Associated Indus. Dev., Inc. v. Jewkes, 701 P.2d 486, 488 (Utah 1984); Bangerter v. Poulton, 663


P.2d 100, 103 (Utah 1983); see Cabrera v. Cottrell, 694 P.2d 622, 624 
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(Utah 1985) ("award of attorneys fees must generally be made on the basis of findings of fact


supported by the evidence and appropriate conclusions of law"); Jenkins v. Bailey, 676 P.2d 391,


393 (Utah 1984) (abuse of discretion for trial court to award three times more than the amount of


fees supported by the evidence); Hal Taylor Associates v. Unionamerica, Inc., 657 P.2d 743, 750-


51 (Utah 1982) (since party did not present evidence on issue of attorney fees at trial, trial court


did not commit error in declining to make an award). 


       Part of the trial court's discretion involves evaluation of the evidence presented. In Beckstrom


v. Beckstrom, 578 P.2d 520 (Utah 1978), the attorney testified that the fees were appropriately


$800, but the trial court awarded only $500. On appeal, we upheld the award and explained:


"Even though that evidence is undisputed, the trial judge was not necessarily compelled to accept


such self-interested testimony whole cloth and make such an award; and in the absence of patent


error or clear abuse of discretion, this court will not disturb his findings and judgment." Id. at 523-


24. In addition, the trial court is allowed to reduce the amount asserted by one party in determining


a reasonable fee. See, e.g., Appliance & Heating Supply, Inc. v. Telaroli, 682 P.2d 867, 868 (Utah


1984); Sears v. Riemersma, 655 P.2d 1105, 1110 (Utah 1982). In Alexander v. Brown, 646 P.2d


692 (Utah 1982), this Court affirmed a trial court's award of attorney fees where the trial court


chose the middle ground between two estimates of what were reasonable fees. Id. at 695. 


       PRACTICAL GUIDELINES 


       While it is clear that trial courts enjoy broad discretion in evaluating evidence to determine


what constitutes a reasonable fee, there is little Utah law providing practical guidelines for this


determination. [6] A brief discussion of earlier cases that have listed factors the trial court should







consider in determining a reasonable fee is fundamental to our analysis in the present case. In


Wallace v. Build, Inc., 16 Utah 2d 401, 402 P.2d 699 (1965), this Court explained that what


constitutes a reasonable fee is not necessarily controlled by any set formula. 16 Utah 2d at 405,


402 P.2d at 701. We stated: "What is reasonable depends upon a number of factors, the amount


in controversy, the extent of services rendered and other factors which the trial court is in an


advantaged position to judge." Id. 


       In Trayner v. Cushing, 688 P.2d 856 (Utah 1984), this Court enlarged the list of potential


factors by including "the relationship of the fee to the amount recovered, the novelty and difficulty


of the issues involved, the overall result achieved and the necessity of initiating a lawsuit to


vindicate the rights under the contract." Id. at 858 (citing Turtle Management, Inc. v. Haggis


Management, Inc., 645 P.2d 667, 671 (Utah 1982)). 


       Finally, in Cabrera v. Cottrell, 694 P.2d 622 (Utah 1983), which contains our most detailed


analysis of attorney fees to date, the Court added 


the difficulty of the litigation, the efficiency of the attorneys in presenting the case, the


reasonableness of the number of hours spent on the case, the fee customarily charged in the


locality for similar services, the amount involved in the case and the result attained, and the


expertise and experience of the attorneys involved. 


       Id. at 625. The trial court may also take into account the provision in the Code of Professional


Responsibility which specifies the elements that should be considered in 
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setting reasonable attorney fees. [7] Id. at 624. 


       Although all of the above factors may be explicitly considered in determining a reasonable fee,


as a practical matter the trial court should find answers to four questions: 


       1. What legal work was actually performed? [8] 


       2. How much of the work performed was reasonably necessary to adequately prosecute the


matter? [9] 


       3. Is the attorney's billing rate consistent with the rates customarily charged in the locality for


similar services? [10] 


       4. Are there circumstances which require consideration of additional factors, including those


listed in the Code of Professional Responsibility? 


       It is important to note that with this analysis, what an attorney bills or the number of hours


spent on a case is not determinative. See Cabrera v. Cottrell, 694 P.2d at 624-25. The


appropriateness of the work actually performed and of the attorney's billing rate is evaluated


before a reasonable fee is set. In addition, although the amount in controversy can be a factor in


determining a reasonable fee, care should be used in putting much reliance on this factor. It is a


simple fact in a lawyer's life that it takes about the same amount of time to collect a note in the


amount of $1,000 as it takes to collect a note for $100,000. As stated in Cabrera: 


The total amount of the attorneys fees awarded in this case cannot be said to be unreasonable


just because it is greater than the amount recovered on the contract. The amount of the damages


awarded in a case does not place a necessary limit on the amount of attorneys fees that can be


awarded. 







       694 P.2d at 625. 


APPROPRIATENESS OF AWARD IN THIS CASE 


       The trial court, in our view, found the $4,847.50 fee requested by the bank's counsel to be


"fair and reasonable" in the circumstances. We agree with this determination, which is adequately


supported in the record, and accordingly find no abuse 
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of discretion in that regard. However, we hold that if reasonable fees are recoverable by contract


or statute and the trial court considers all pertinent factors and determines in the exercise of its


sound discretion that a specific sum is a reasonable fee, it is a mistake of law to award less than


that amount. Stated another way, the trial court has broad discretion in determining what


constitutes a reasonable fee, and we will consider that determination against an abuse-of-


discretion standard. However, once the trial court makes that determination in the exercise of its


sound discretion, it commits legal error if it awards less than the reasonable fee to which the


successful litigant is entitled. As explained above, this appears to be just what happened here. 


       However, we reach the same result even if Justice Howe is correct that the trial court meant to


find that a reasonable attorney fee in this case was $1,500. Such an award would constitute an


abuse of discretion because the factors mentioned by the trial court in discounting the fee, as


outlined by Justice Howe, are without support in the record or are otherwise inappropriate. 


       First, while the bank's fee is large relative to the amount of its claim, it is small relative to the


counterclaim interposed by the Brackens. The Brackens' litigation strategy converted the action


from a routine collection action of a magnitude such that it might have been brought in circuit court


into a brouhaha of much larger proportions. 


       Second, and more importantly, the fees incurred by the bank were increased several-fold over


what they should have been by the tactics employed by the Brackens. It was the Brackens who


raised unsuccessful motions before answering the complaint. It was the Brackens who asserted


an unmeritorious counterclaim. It was the Brackens who got the first trial setting continued to take


further depositions and obtain a jury trial. After the bank's counsel prepared accordingly, it was the


Brackens who waived the jury they had earlier demanded. The attorney fees incurred by the bank


were clearly much higher than they should have been in this case; but they were higher because


of the inconsistent and unmeritorious positions taken by the Brackens--not because of any


extravagance or "overkill" on the bank's part. 


       Third, the court's finding that the bank was at fault is not supported by any actual evidence.


See note 4, supra. Insofar as it can be ascertained from the record that the bank's computer error


played a part in the chain of subsequent events, it is likewise clear that it was really the Brackens'


effort to take advantage of that error, despite the clear requirements of their note, summary loan


statement, and coupon book, which caused the problem that resulted in litigation. 


       Accordingly, we reverse the district court's judgment as it concerns the award of attorney fees


and remand for modification of the judgment to include an award of $4,847.50 in attorney fees to


the bank. 


       HALL, C.J., and DURHAM and ZIMMERMAN, JJ., concur. 


       HOWE, Associate C.J. (dissenting): 







       I dissent. The majority opinion misinterprets the trial court's finding on attorney fees and then


proceeds to erroneously define as an issue whether the trial court erred in "awarding substantially


less than what it determined was a reasonable fee." 


       The majority's error stems from a finding of fact made by the trial court which is confused and


ambiguous on its face and should be interpreted in light of the judge's bench ruling at the end of


the trial. Finding of fact No. 18, as it was prepared by counsel for plaintiff and submitted to the trial


judge for signature, stated: 


The Court finds that the amount of attorney's fees claimed of $4,747.50, though reasonable in all


regard, constitutes a sum approximating the debt due on the note, absent any assessment for


attorney's fees. 


       However, before the judge accepted that finding, he added in his own handwriting the


following: 
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And from the testimony and the file the court finds $1,500.00 is a reasonable fee to be assessed


against defendants. 


       On its face, the court finds both $4,747.50 and $1,500 to be a reasonable fee. That obviously


cannot be correct, and resort must be had to the judge's pronouncement from the bench when he


fixed the amount of the fees. He then explained that he did not dispute that plaintiff's attorney had


expended the hours on the case which he claimed and did not dispute that the hourly rate charged


by plaintiff's attorney was reasonable. He commented that looking only at those two factors, the


$4,747.50 requested by plaintiff's attorney was reasonable. However, he hastened to observe that


"the Court would find the fees must have some reasonable relationship to the amount that can be


gained or whatever potentially could be lost." The judge further observed that defendants' attorney


(who had to carry the burden of proof on the counterclaim which presented the only issue in the


case) testified that his fees would only be $1,200. To further explain why the court was fixing the


fees at $1,500, he gave counsel the following example: 


Let me say this to you: You can take two little toy cars out and wreck them in the middle of the


Courtroom and have all of the people in here witness it, then take all of their depositions and


prepare for trial and jury instructions and take the time of the Court, and the lawyers can do all


those things. And when you get down to it, you can try the suit on the same basis and principle


that would apply in any kind of case of similar kind. But keep in mind it was just little toy cars out


there. And so I find that in this case ... the attorney fee is in relationship to the amount to be


assessed against the defendant. 


       When counsel for plaintiff protested that the $1,500 fee was low, the court stated: 


I want in the findings of fact that the initial mistake was made by the bank.... Well, I want the


original mistake to be placed on the part of the bank. 


       Thus, the record before us makes it abundantly clear that the trial judge was influenced in


setting the fee at $1,500 because of the small amount sued upon by plaintiff and the fact that


plaintiff's mistake with its computer precipitated the litigation. The amount sued upon by the bank


was $3,858.84. By the time judgment was recovered, accrued interest at the rate of 14 percent per


annum had made the amount owing to plaintiff $4,748.39. 







       The majority opinion states that the trial court found that a fee of $4,747.50 was a reasonable


fee and then concludes that it is a "mistake of law" or the court "commits legal error" if it awards a


lesser amount. That simply did not happen here where the trial judge, without questioning the


hours spent and the reasonableness of the hourly rate, found and wrote in his own handwriting


that under all of the circumstances, $1,500 was a reasonable fee. Thus, the only issue for us to


determine in this case is whether he abused his discretion in fixing the fee at that amount. I agree


with the majority that the trial court erred in giving weight to the fact that an error by the plaintiff


bank gave rise to this litigation. The bank error was so obvious that defendants could not have


reasonably relied on it and become misled. The majority opinion also correctly states that what an


attorney bills for the number of hours spent on a case is not determinative and that the amount in


controversy or, stated another way, the relationship of the fee to the amount recovered is a factor


which should be considered by the trial judge. Traynor v. Cushing, 688 P.2d 856, 858 (Utah 1984);


Wallace v. Build, Inc., 16 Utah 2d 401, 405, 402 P.2d 699, 701 (1965). However, by holding that


plaintiff should have been awarded the whole $4,747.50 claimed, the majority gives no weight at


all to this factor. See Utah Code of Professional Responsibility DR2-106, set out in full in Cabrera


v. Cottrell, 694 P.2d 622, 624-25 (Utah 1985), which also lists "the amount involved and the


results obtained" as a factor to be considered by the court in determining the reasonableness of a


fee. In fact, the majority, by listing the four questions for which the trial court should 
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find answers, minimizes this important factor. 


       In an attempt to justify the $4,747.50 fee, the majority refers to the efforts of bank's counsel to


defend against the counterclaim. The difficulty with that reference is that attorney fees are


recoverable only for legal expenses in collection on the promissory note and not for defending


counterclaims which may be interposed by a debtor in the suit on the note. Stubbs v. Hemmert,


567 P.2d 168, 171 (Utah 1977); Nelson v. Newman, 583 P.2d 601, 603-04 (Utah 1978). Here, the


counterclaim was for the alleged malicious, tortious acts of the bank. The prayer for $200,000 was


for punitive damages on account of the tort. Clearly, the bank is not entitled to attorney fees for


defending a tort claim by defendants, and the majority errs in its reliance on that factor in


attempting to justify the higher fee. 


       The majority recognizes that the calculation of a reasonable fee is in the sound discretion of


the trial court and will not be overturned in the absence of a showing of a clear abuse of discretion


and cites case law in support thereof. One such case is Beckstrom v. Beckstrom, 578 P.2d 520,


524 (Utah 1978), where the attorney testified that a reasonable fee would be $800, but the trial


court awarded only $500. On appeal, we upheld the award, explaining that although the evidence


is undisputed, the trial judge was not necessarily compelled to accept such self-interested


testimony whole cloth and make such an award; and in the absence of patent error or a clear


abuse of discretion, this Court will not disturb his findings and judgment. 


       The majority also cites Alexander v. Brown, 646 P.2d 692, 695 (Utah 1982), where this Court


affirmed a trial court's award of attorney fees which was a compromise figure between two


estimates of what was a reasonable fee. Yet in the instant case, the majority denies the trial court


that same broad discretion and orders a substantially higher fee than the court fixed. The majority







cites no case, and I have been unable to find any case where this Court has so disturbed a trial


court's discretion to set a fee. 


       In the instant case, the bank sued for $3,858.84 plus interest. The requested fee was


$4,747.50, which the judge reduced to $1,500 because an error of the bank gave rise to the


dispute and because of the small amount owing on the note. Since the court's reliance on the error


made by the bank was misplaced, I would remand this case to the trial court to have the fee fixed


absent consideration of the bank's error. 


       STEWART, J., does not participate herein; GREGORY K. ORME, Court of Appeals Judge,


sat. 


--------- 


Notes: 
[1] This case was argued, along with two other cases, in St. George, Utah. The Fine Arts


Auditorium on the campus of Dixie College was the setting for argument, which was attended by


over 150 people. This occasion marked the first time since statehood that this Court has heard


cases outside Salt Lake City. This historic special session, as well as sessions held in Price and


Logan, was part of a program called "We the People of Utah," a statewide observance of the


bicentennial of the United States Constitution sponsored jointly by the Utah judiciary and the Utah


State Bar. 
[2] The note, after reciting the events of default, stated: "In event of any such default or


acceleration, the undersigned, jointly and severally, agree to pay to the holder hereof reasonable


attorney's fees, legal expenses and lawful collection costs in addition to all other sums due


hereunder." The security agreement provision on attorney fees appears to be applicable only to


fees incurred pre-sale. 
[3] The Brackens' theory appears to have been that the bank's internal computer printout modified


the note and converted the obligation from one requiring monthly payments of $210.30 to one


requiring semi-annual payments of $210.30. Because the fifth "semi-annual payment" was not yet


due when the truck was respossessed, the Brackens claimed that the repossession was unlawful.


The theory poses a number of difficulties, not the least of which is that two payments annually of


$210.30 each on a $7,695 principal obligation bearing interest at 14 percent would not be


sufficient even to retire current interest. By the year 2000, the Brackens would have owed the


bank $21,485, secured by a twenty-one-year-old truck. 
[4] The court also purported to find, despite the fact that the only testimony received was offered


by counsel and was limited to the attorney fees issue, that "the initial mistake was made by the


bank.... I want the original mistake to be placed on the part of the bank." 
[5] Perceiving the need for meaningful guidelines in this area for trial courts, litigants, and


attorneys, the trial court urged that an appeal be taken to this Court: "And, again, I encourage you


both to take it on appeal. I think it is a case that should be addressed by the Supreme Court of the


State of Utah with respect to fees. I have indicated that I think it is a subject that should have some


attention to give guidelines, if nothing else, to lawyers with similar lawsuits." 
[6] In many instances, where the question arises at all, the attorney fees issue is treated as


incidental by the appellant, who focuses on more substantial issues, and has accordingly tended







to receive the same kind of cursory treatment by us. See, e.g., Golden Key Realty, Inc. v. Mantas,


699 P.2d 730, 734 (Utah 1985); Bangerter v. Poulton, 663 P.2d 100, 103 (Utah 1983). This case,


which involves only the issue of attorney fees, provides us with a unique opportunity to clarify our


standards for evaluating attorney fees awards against an abuse-of-discretion standard. 
[7] See Utah Code of Professional Responsibility DR 2-106, in effect when the instant case was


decided. The factors of a reasonable fee listed in 1.5(a) of the Rules of Professional Conduct,


effective January 1, 1988, are substantially similar to those listed in DR 2-106(B). 
[8] Several judicial districts have supplementary rules of practice that require affidavits in support


of an award of attorney fees. These rules require that the attorney specifically set forth the nature


of the work performed and the number of hours spent in prosecuting the claim to judgment or to


the stage for which the attorney fee is claimed. The affidavit must also separately state hours


worked by those other than attorneys, with an explanation of the time spent, work done, and


hourly charge billed. See, e.g., Rule 10, Rules of Practice, 2nd Judicial District; Administrative


Order 23, Rules of Practice, 4th Judicial District. These supplementary rules are fully consistent


with the guidance we outline in the present case. 
[9] See Kerr v. Kerr, 610 P.2d 1380, 1384 (Utah 1980) (award of fees must rest on evidence of


need and reasonableness). Trial courts are accustomed to apportioning attorney fees between


multiple parties and attributing fees to separate causes of action. In Turtle Management, Inc. v.


Haggis Management, Inc., 645 P.2d 667, 671 (Utah 1982), the appellant-plaintiff argued that it


should be awarded the attorney fees expended in prosecuting its claim against all defendants


because it was successful against a single defendant. This Court disagreed, stating: "When a


plaintiff has a substantial claim against one defendant, he should not have a free ride to assert


claims against other defendants with the expectation that the target defendant will end up paying


all attorney's fees, even those related to unsuccessful and perhaps frivolous claims." Id. at 671. In


Paul Mueller Co. v. Cache Valley Dairy Ass'n, 657 P.2d 1279, 1288 (Utah 1982), the trial court


awarded $17,000 in attorney fees instead of the $47,000 requested. On appeal, this Court upheld


the award because the trial court had "sufficient information before it in the billing records to


enable it to separate the [unrecoverable] counterclaim hours from those spent in the defense of


the main causes of action." Id. at 1288. 
[10] See Kerr v. Kerr, 610 P.2d 1380, 1384-85 (Utah 1980) (testimony on the rates commonly


charged for divorce actions in the community was absent, showing no attempt to characterize the


requested fees as reasonable). 


--------- 
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OPINION 


        GREENWOOD, Judge. 


        ¶ 1 This case comes before the court on appeal from a grant of summary judgment for


Plaintiffs, Robert W. Dunlap, Kathy L. Dunlap, and United Park City Mines Company (collectively,


the Dunlaps). Defendants, Stichting Mayflower Mountain Fonds and Mayflower Recreational


Fonds (collectively, Mayflower), appeal the trial court's grant of summary judgment quieting title to


a patented mining claim (the Marsac Lode) [1] in Summit County, Utah, in the Dunlaps. We


reverse. 


        BACKGROUND 


        I. Chain of Title to the Marsac Lode 


        ¶ 2 Both parties assert ownership of the Marsac Lode through differing chains of title. 


        A. Dunlaps's Chain of Title 


        ¶ 3 The Dunlaps assert that their chain of title to the Marsac Lode derives from numerous


transfers, commencing April 30, 1932, when Star of Utah Mining Company transferred, by


recorded deed, its interest in the Marsac Lode to New Park Mining Company of Utah (New Park-


Utah). Soon thereafter, on May 16, 1932, New Park-Utah transferred, by recorded deed, its


interest in the Marsac Lode to New Park Mining Company of Nevada (New Park-Nevada). [2] 


        ¶ 4 On May 2, 1938, Park City Development Company (Park City Development) deeded the


Marsac Lode to International Smelting and Refining Company (International Smelting), [3] to


secure repayment of $3,000 Park City Development borrowed from International Smelting to







purchase the Marsac Lode from the "then owner." [4] After 1939, all taxes on the Marsac Lode


were assessed to International Smelting and its successors in interest. 


        ¶ 5 On March 29, 1941, International Smelting brought suit to foreclose the lien created by


the May 2, 1938 deed with Park City Development (1941 Foreclosure Action). The complaint,


describing all corporate defendants as Utah corporations, named both Park City Development and


"New Park Mining Company, a corporation," as defendants. 
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On the same day the complaint was filed, "New Park Mining Company" disclaimed any interest in


the Marsac Lode. The court subsequently ordered a sheriff's sale of the Marsac Lode.


International Smelting was the highest bidder at the sheriff's sale. On January 19, 1942, a Sheriff's


Deed was issued, conveying the Marsac Lode to International Smelting. In 1987, Atlantic Richfield


Company, a successor by merger of Anaconda Company, which was in turn a successor by


merger of International Smelting, quitclaimed its interest in the Marsac Lode to AMI Associates


(AMI). All taxes were thereafter assessed to AMI. Through two deeds dated April 18, 1994 and


November 8, 1999, AMI quitclaimed its interest in the Marsac Lode to the Dunlaps. All taxes from


1993 to the present have been assessed to and paid by the Dunlaps. 


        B. Mayflower's Chain of Title 


        ¶ 6 Mayflower's chain of title also originates from New Park-Utah's deed of the Marsac Lode


to New Park-Nevada. However, Mayflower argues that New Park-Nevada never divested its


ownership of the Marsac Lode until 1972, when it conveyed the property by recorded deed to Lon


Investment (Lon). In October 1981, a quitclaim deed was recorded conveying the Marsac Lode


from Lon to Mayflower. 


        II. Procedural History 


        ¶ 7 In July 2000, the Dunlaps filed a complaint seeking to quiet title to the Marsac Lode. The


Dunlaps filed a Motion for Summary Judgment asserting fee simple ownership of the Marsac Lode


through deeds from New Park Mining Corporation, International Smelting, and AMI. Mayflower


filed a Cross Motion for Summary Judgment, asserting that their title to the property was superior


through deeds from New Park-Nevada and Lon. 


        ¶ 8 After a hearing, the trial court granted summary judgment for the Dunlaps, and entered


Findings of Fact, Conclusions of Law and Order on December 20, 2001. Although concluding that


the Dunlaps could not establish a claim of adverse possession or waiver, the court determined that


the 1941 Foreclosure Action foreclosed New Park-Nevada's interest in the Marsac Lode. The


court also concluded that New Park-Nevada's claim was barred by estoppel in pais. The court


ordered quiet title to the Marsac Lode in the Dunlaps. Mayflower appeals. 


        ISSUE AND STANDARD OF REVIEW 


        ¶ 9 Mayflower appeals the trial court's grant of summary judgment to the Dunlaps, quieting


title to the Marsac Lode in the Dunlaps. "Summary judgment is granted only when 'there is no


genuine issue as to any material fact' and 'the moving party is entitled to a judgment as a matter of


law.' " Bearden v. Croft, 2001 UT 76,¶ 5, 31 P.3d 537 (quoting Utah R. Civ. P. 56(c)). "In reviewing


a grant of summary judgment, [this court] ... gives 'no deference to the trial court's conclusions of


law: those conclusions are reviewed for correctness.' " Id. (quoting Blue Cross & Blue Shield v.







State, 779 P.2d 634, 636-37 (Utah 1989)). 


        ANALYSIS 


         ¶ 10 Mayflower contends that the trial court erred in determining that the 1941 Foreclosure


Action terminated New Park-Nevada's interest in the Marsac Lode. [5] "A quiet title action requires


the application of a rule of law to decide ownership of the property in question." Salt Lake City v.


Silver Fork Pipeline Corp., 2000 UT 3,¶ 18, 5 P.3d 1206. Where, as here, each party claims


ownership through different chains of title, "each party should assume the burden of 
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establishing by competent evidence its title to the land respectively claimed." Music Serv. Corp. v.


Walton, 20 Utah 2d 16, 432 P.2d 334, 336 (1967). We disagree with the trial court's determination


that Mayflower's claim was terminated by the 1941 Foreclosure Action for two reasons: (1) Park


City Development did not have a recorded interest in the Marsac Lode to transfer to International


Smelting, and (2) foreclosure cannot be used to eliminate the interest of one with a superior


recorded interest. 


        ¶ 11 Both parties agree that New Park-Nevada was the record owner of the Marsac Lode in


1938, when the Park City Development deed purporting to grant a mortgage interest to


International Smelting was created. However, no recorded deed exists between New Park-Nevada


and Park City Development for the Marsac Lode. In 1938, the recording statute in effect was


similar to Utah's current race-notice statute. [6] The former statute stated: 


         


Every conveyance of real estate hereafter made, which shall not be recorded as provided in this


title, shall be void as against any subsequent purchaser in good faith and for a valuable


consideration of the same real estate, or any portion thereof, where his own conveyance shall be


first duly recorded. 


Utah R.S. § 78-3-3 (1933). [7] Under this statute, only a recorded deed from New Park-Nevada to


Park City Development could have protected Park City Development and those claiming under it


from recorded subsequent transfers by New Park-Nevada. Because there is no such recorded


deed, the Dunlaps's ownership claim is based merely on a stray title. See Gregerson v. Jensen,


669 P.2d 396, 398 (Utah 1983) (stating buyers "did not obtain the statutory protection enjoyed by


subsequent purchasers ... because they did not qualify for that protection by recording their own


conveyance (or contract) as required by [section] 57-3-3. As a result, the recording acts do not


dictate the outcome of this controversy" (footnote omitted)). 


         ¶ 12 The Dunlaps, however, argue that language in the deed from Park City Development to


International Smelting, referring to Park City Development's purchase of the Marsac Lode from the


"then owner," could only mean that Park City Development purchased the property and obtained a


deed from New Park-Nevada. However, a deed, if one ever existed, was never recorded. "[I]f the


grantee fails to record, he assumes the risk of a subsequent grantee of the same land acquiring


superior rights to his by recordation." Horman v. Clark, 744 P.2d 1014, 1016 (Utah Ct.App.1987)


(quotations and citations omitted). Without a recorded deed, we cannot determine that the transfer


from New Park-Nevada to Park City Development took place. It may just as well have been that a


third party fraudulently caused Park City Development to believe they had purchased the Marsac







Lode from its "then owner." Regardless, when International Smelting brought suit for foreclosure of


the mortgage deed, an inspection of the record would have provided notice to International


Smelting that the record owner of the Marsac Lode was New Park-Nevada, not Park City


Development. See U.P.C., Inc. v. R.O.A. Gen., Inc., 1999 UT App 303,¶ 35, 990 P.2d 945


("[C]onstructive notice is imparted when documents are properly recorded."). Having no recorded


deed to the Marsac Lode, Park City Development had no protected title to transfer or mortgage as


security for a loan. 


         ¶ 13 Where no recorded deed exists between New Park-Nevada and Park City


Development, the 1941 Foreclosure Action could not affect the record owner of the Marsac Lode,


New Park-Nevada, which was the holder of a superior recorded interest. First, the record indicates


New Park-Nevada 
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was not properly named as a party defendant. The complaint referred to the corporate defendants


as Utah corporations--New Park-Nevada was a Nevada corporation--and named only Park City


Development and "New Park Mining Company, a corporation," as defendants. When the holder of


a recorded interest is not joined in an action to foreclose, the foreclosure does nothing to affect its


interest in the property. See Mickelson v. Anderson, 81 Utah 444, 19 P.2d 1033, 1036 (1932)


("Respondent, while seeking to foreclose her mortgage ... failed to effect a foreclosure because


the owner of the property was not a party to the action; hence the decree of foreclosure was void


and of no effect ...."); see also Reader v. District Court, 98 Utah 1, 94 P.2d 858, 861 (1939)


(quoting Mickelson). [8] 


        ¶ 14 This rule is applicable here. Because New Park-Nevada was not properly named and


joined as a party, the 1941 Foreclosure Action could have no effect on New Park-Nevada's


interest, which was deeded to Mayflower through subsequent recorded transfers. 


         ¶ 15 Second, and most importantly, a mortgage foreclosure action can only affect the


interests of a mortgagor and others who hold subsequent and inferior interests to the mortgagee. 


         


The general rule is that a mortgage may be foreclosed against the owner of the equity of


redemption or any person whose rights are subordinate to the mortgage, but not against one to


whose rights the mortgage is subject, for a foreclosure is not the proper proceeding in which to


litigate questions of the mortgagor's title as against strangers to the mortgage who claim a


superior title.... 


59 C.J.S. Mortgages § 550 (1998); see also 4 Richard R. Powell, Powell on Real Property §


37.37[7] (Michael Allan Wolf ed., Matthew Bender 2003) ("[S]enior interests cannot be affected by


the foreclosure[,] ... the rights of holders of paramount title ... are not within the scope of the


action."). Consequently, a party with an interest superior to that of the mortgagee is not a


necessary party in a foreclosure action. See Graham v. Oakden, 51 Utah 476, 170 P. 451, 452


(1917) ("It is a fundamental principle in proceedings to foreclose a mortgage that prior lienors or


incumbrancers are not necessary parties to the proceedings."); see also Utah Code Ann. § 78-37-


3 (2002) (addressing necessary parties in actions for mortgage foreclosure). Furthermore, "an


action to determine adverse claims cannot be maintained against the holder of the legal title by







one who has a mortgage lien." Fields v. Cobbey, 22 Utah 415, 62 P. 1020, 1021 (1900). Here,


Park City Development's interest in the Marsac Lode was subsequent and inferior to that of New


Park-Nevada. It is undisputed that New Park-Nevada owned the Marsac Lode pursuant to a


recorded deed, prior to the time Park City Development purported to mortgage its unrecorded


interest to International Smelting. Therefore, International Smelting could not use its foreclosure


action to extinguish New Park-Nevada's superior title to the property. Even if International


Smelting had properly joined New Park-Nevada with the 1941 Foreclosure Action, the court in the


1941 Foreclosure Action could not have determined New Park-Nevada's interest in the Marsac


Lode as it was not a party to the mortgage and had title that was superior to that of International


Smelting. Consequently, the trial court erred in determining that the 1941 Foreclosure Action


foreclosed New Park-Nevada's interest in the Marsac Lode. 


        CONCLUSION 


        ¶ 16 Mayflower's chain of title to the Marsac Lode is superior to that of the Dunlaps. The


Dunlaps's claim is through an unrecorded transfer, which, by virtue of the recording act, is inferior


to the recorded transfers by which Mayflower holds title to the property. Additionally, the 1941


Foreclosure Action did not affect New Park-Nevada's interest in the 
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Marsac Lode because it was not properly joined as a party. Furthermore, the 1941 Foreclosure


Action could not affect the interests of New Park-Nevada as it had recorded title to the property


that was superior to that of the mortgagor, Park City Development. Therefore, the Dunlaps's chain


of title is flawed, and Mayflower's chain of title is "establish[ed] by competent evidence." Music


Serv. Corp. v. Walton, 20 Utah 2d 16, 432 P.2d 334, 336 (1967). Consequently, we reverse the


decision of the trial court granting summary judgment to the Dunlaps. We remand for further


proceedings consistent with this opinion. 


        ¶ 17 WE CONCUR: JAMES Z. DAVIS and GREGORY K. ORME, Judges. 


--------- 


Notes: 
[1] The Marsac Lode consists of approximately five acres in the Flagstaff Mountain area of Summit


County, Utah, described as Marsac Lode, Lot No. 61. 
[2] New Park-Utah and New Park-Nevada were incorporated within days of each other and the


same individuals sat on both companies' board of directors. 
[3] There is no recorded deed from New Park-Nevada or any other person or entity to Park City


Development for the Marsac Lode. 
[4] Through 1938 all taxes were assessed to New Park-Nevada and both parties admit that as of


May 2, 1938, New Park-Nevada was the record owner of the Marsac Lode. 
[5] Mayflower also appeals the trial court's conclusion that they are barred from asserting title by


the doctrine of estoppel in pais. See Financial Corp. of Am. v. Prudential Carbon & Ribbon Co., 29


Utah 2d 238, 507 P.2d 1026, 1027 (1973) (" '[U]nder the doctrine or principle of estoppel in pais


one may by his acts or conduct away from the court prevent himself from denying in court the


effect or result of those acts.' " (citation omitted)). The trial court's Findings of Fact include no


findings relating to estoppel and the undisputed facts also do not support estoppel. Furthermore,







estoppel is inconsistent with the trial court's determination that the Dunlaps had not established


adverse possession or waiver. We therefore reverse the trial court's conclusion that Mayflower is


estopped from claiming title. 
[6] Utah Code Ann. § 57-3-103 (2000) states: 


Each document not recorded as provided in this title is void as against any subsequent purchaser


of the same real property, or any portion of it, if: 


(1) the subsequent purchaser purchased the property in good faith and for a valuable


consideration; and 


(2) the subsequent purchaser's document is first duly recorded. 
[7] The recording act and law of record priorities apply to mortgages as well as to deeds. See 


Federal Land Bank of Berkeley v. Pace, 87 Utah 156, 48 P.2d 480, 482 (1935). 
[8] The Dunlaps argue that New Park-Nevada had actual knowledge of the foreclosure action and


did nothing to impede its progress. This argument is based on New Park-Nevada and New Park-


Utah having the same individuals associated with both companies. Even if knowledge gave rise to


some sort of affirmative duty, the argument is based on conjecture and not the extant record of the


foreclosure action. 


--------- 
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Synopsis
Background: Members of religious
organization filed action alleging that
actions of trust fiduciary, state attorney
generals, and state court judge in
reforming and administering trust were
in violation of Establishment and Free
Exercise Clauses of First Amendment.
The United States District Court for
the District of Utah, Dee Benson, J.,
773 F.Supp.2d 1217, granted plaintiffs'
request for preliminary injunction.
Defendants appealed. The United


States Court of Appeals for the Tenth
Circuit, Mary Beck Briscoe, C.J., 465
Fed.Appx. 768, certified question of
state law.


[Holding:] The Supreme Court, Lee,
J., held that decision denying petition
for extraordinary writ based on laches
was a final judgment on the merits for
purposes of claim preclusion.


Certified question answered.


West Headnotes (18)


[1] Federal Courts
Proceedings following


certification


Traditional standards of
review do not apply in
Supreme Court's answering
of certified question from
federal court because
Supreme Court is not asked
to affirm or reverse a lower
court's decision.


4 Cases that cite this headnote


[2] Federal Courts
Conclusiveness;  res


judicata and collateral
estoppel


The preclusive effect of a state
court judgment in a federal
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action is generally a matter of
state law.


Cases that cite this headnote


[3] Judgment
Nature and requisites of


former recovery as bar in
general


Claim preclusion is premised
on the principle that
a controversy should be
adjudicated only once.


1 Cases that cite this headnote


[4] Judgment
Nature and requisites of


former recovery as bar in
general


Doctrine of claim preclusion
serves three important
purposes: (1) it preserves the
integrity of the judicial system
by preventing inconsistent
judicial outcomes; (2) it
promotes judicial economy
by preventing previously
litigated issues from being
relitigated; and (3) it protects
litigants from harassment by
vexatious litigation.


Cases that cite this headnote


[5] Judgment
Nature and requisites of


former recovery as bar in
general


Generally, court applies a
three-part test to decide
whether a claim is precluded:
(1) both suits must involve the
same parties or their privies;
(2) the claim that is alleged
to be barred must have been
presented in the first suit
or be one that could and
should have been raised in the
first action because it arose
from the same transaction or
operative facts; and (3) the
first suit must have resulted
in a final judgment on the
merits.


2 Cases that cite this headnote


[6] Judgment
Special proceedings other


than actions


Judgment
What constitutes


judgment on merits in
general


State Supreme Court's
decision denying petition
for extraordinary writ based
on laches was a final
judgment on the merits for
purposes of claim preclusion,
even though laches defense
was raised in context of
discretionary extraordinary
writ proceeding, where court
decided laches defense on the
merits based on undisputed
facts rather than declining
to reach merits based
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on availability of alternate
remedy.


1 Cases that cite this headnote


[7] Courts
Issuance of Prerogative or


Remedial Writs


A petitioner seeking
extraordinary writ relief has
no right to receive a
remedy that corrects a lower
court's mishandling of a
particular case; thus, when
presented with a petition for
extraordinary writ, Supreme
Court may elect to deny relief
even in the face of substantial
and obvious errors of a lower
court. Rules Civ.Proc., Rule
65B(d).


Cases that cite this headnote


[8] Judgment
Special proceedings other


than actions


Judgment
Necessity for decision on


merits


Judgment
Special proceedings other


than actions


A judgment on an
extraordinary writ is
preclusive if the judgment
reached the merits of the
issues presented; a decision
declining to reach the merits


based on the availability of
an alternative remedy, on the
other hand, is not preclusive.


1 Cases that cite this headnote


[9] Judgment
What constitutes


judgment on merits in
general


A decision denying relief on
laches grounds is a decision
on the merits for claim
preclusion purposes. Rules
Civ.Proc., Rule 41(b).


2 Cases that cite this headnote


[10] Judgment
Want of jurisdiction


Judgment
Defect in parties


Judgment
Judgment on


discontinuance, dismissal, or
nonsuit


As a general rule, dismissals
resulting from an initial bar
to the court's adjudication
of the parties' claims and
defenses are not preclusive;
an initial bar to the court's
authority exists when venue
or jurisdiction is lacking or
the wrong parties are before
the court.


1 Cases that cite this headnote
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[11] Equity
Equity aids the vigilant,


not those who sleep on their
rights


Equity
Nature and elements in


general


The doctrine of laches is
based upon the maxim that
equity aids the vigilant and
not those who slumber on
their rights.


3 Cases that cite this headnote


[12] Equity
Grounds and Essentials of


Bar


Equity
Prejudice from Delay in


General


Laches traditionally has two
elements: (1) the lack of
diligence on the part of
plaintiff and (2) an injury to
defendant owing to such lack
of diligence.


5 Cases that cite this headnote


[13] Equity
Nature and elements in


general


Equity
Prejudice from Delay in


General


Laches is designed to shelter
a prejudiced defendant from


the difficulties of litigating
meritorious claims after an
unexplained delay; it is a
negative equitable remedy
which deprives one of some
right or remedy to which he
otherwise would be entitled
because his delay in seeking it
has operated to the prejudice
of another.


1 Cases that cite this headnote


[14] Equity
Application of doctrine in


general


A finding of laches depends
on the circumstances of each
case.


Cases that cite this headnote


[15] Courts
Issuance of Prerogative or


Remedial Writs


When a court rules on
a petition for extraordinary
writ, it exercises original
jurisdiction.


1 Cases that cite this headnote


[16] Courts
Issuance of Prerogative or


Remedial Writs


Determination of whether
Supreme Court may
adjudicate an extraordinary
writ petition is not
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unlike a district court's
decision to grant summary
judgment: where a petition is
presented on uncontroverted
material facts and it is
otherwise appropriate for
Supreme Court to exercise
its jurisdiction to issue
extraordinary relief, it may
issue a judgment on the
merits.


Cases that cite this headnote


[17] Judgment
Nature and requisites of


former recovery as bar in
general


Claim preclusion rests on a
determination that justice is
better served by attributing
finality to judgments than by
second efforts at improved
results.


Cases that cite this headnote


[18] Constitutional Law
Delay in assertion of


rights;  laches


A constitutional claim, even
a structural one, can become
time-barred just as any other
claim can.


1 Cases that cite this headnote
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Opinion


Justice LEE, opinion of the Court:


¶ 1 In this case we are asked to answer
a certified question from the United
States Court of Appeals for the Tenth
Circuit concerning the preclusive effect
of a decision like that in Fundamentalist
Church of Jesus Christ of Latter–
Day Saints v. Lindberg, 2010 UT
51, 238 P.3d 1054. The state law
question presented focuses specifically
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on whether our “discretionary review
of a petition for extraordinary writ
and subsequent dismissal on laches
grounds” is a “decision ‘on the merits'
when it is accompanied by a written
opinion, such that later adjudication of
the same claim is barred.” We answer
the certified question in the affirmative:
A decision like the one we reached in
Lindberg is a decision “on the merits”
for res judicata purposes that would
thus preclude a subsequent action on
the same claims between the same
parties.


I


¶ 2 The certified question presented
stems from litigation surrounding a
Utah probate court's 2005 reformation
and subsequent administration of a
charitable religious trust formed by
the predecessor to the Fundamentalist
Church of Jesus Christ of Latter–
Day Saints. At the time of the
initial proceedings culminating in the
reformation of the trust, plaintiff, an
association of individual members of
the FLDS church and beneficiaries of
the trust (the FLDSA), declined to
intervene or participate in the litigation.
When the FLDSA eventually sought to
attack the reformation years later, it did
so on two fronts.


¶ 3 First, in October 2008, the
FLDSA filed a complaint in the United
States District Court for the District
of Utah, asserting various state and


federal constitutional challenges to the
trust reformation and administration
and seeking declaratory and injunctive
relief. Eventually, the FLDSA moved
for a temporary restraining order
and a preliminary injunction against
court administration of the trust. At
that point, the federal court, upon
agreement from the parties, stayed
its proceedings “until the parties
either reached a settlement or resumed
the matter in court.” Fundamentalist
Church of Jesus Christ of Latter–
Day Saints v. Wisan, 773 F.Supp.2d
1217, 1225 (D.Utah 2011). Meanwhile,
in October 2009, the FLDSA filed
an extraordinary writ petition with
this court under Utah Rules of
Civil Procedure 65B, asserting claims
substantially similar to those in the
federal case. Fundamentalist Church of
Jesus Christ of Latter–Day Saints v.
Lindberg, 2010 UT 51, 238 P.3d 1054.
This court held that all but one of
the FLDSA's claims (one we deemed
unripe) were barred by the equitable
doctrine of laches and dismissed the
petition. Id. ¶ 36. In so doing, we
cited the FLDSA's unexplained but
conscious delay in waiting nearly three
years to challenge the reformation and
also noted the resulting injury “to those
who relied on the Trust's modification.”
Id. ¶¶ 30–36.


¶ 4 The federal court then lifted
its stay and invited further briefing
on the motions pending there. After
that briefing, the federal district court
issued a memorandum opinion and
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order in February 2011 granting
the FLDSA's preliminary injunction.
Wisan, 773 F.Supp.2d at 1244. Though
it acknowledged that Utah's preclusion
law was unsettled, id. at 1238, the
federal district court determined that
our laches decision in Lindberg was
not a judgment “on the merits for the
purposes of res judicata,” id. at 1242.
In the absence of clear Utah precedent
on the matter, the court reached
this result by extrapolating “one
common element” from approaches
used elsewhere to determine whether
laches dismissals warrant preclusive
effect: “whether the underlying case in
which laches was found included a fair
examination of the circumstances and
merits of the suit.” Id. at 1239–40. The
court then opined *505  that a proper
laches analysis under Utah law requires
consideration of the “relative harm
to the [plaintiff],” which necessarily
includes “an assessment of the merits of
the plaintiffs' [constitutional claims].”
Id. at 1240–41.


¶ 5 Unable to find any such analysis
in the Lindberg opinion, the federal
district court then determined that
“the [FLDSA] ha[d] not yet had a
forum in which their claims of serious
constitutional violations have been
entertained or addressed sufficiently
to earn a finding that they were on
the merits.” Id. at 1241. In addition,
the court concluded that the FLDSA
was substantially likely to succeed
on its constitutional claims, id. at
1233–34, and that those claims were


not time-barred under its independent
laches analysis, id. at 1236–38. The
court accordingly granted the FLDSA's
request for a preliminary injunction
on those grounds, id. at 1244, and
Defendants/Appellants appealed to the
United States Court of Appeals for the
Tenth Circuit.


¶ 6 The Tenth Circuit, recognizing
that “the proper course in Utah is not
well marked,” formally certified to us
its question about the state of Utah
preclusion law. We now respond to that
query.


II


[1]  ¶ 7 The posture of a matter certified
to us by a federal court is unusual.
“[T]raditional standards of review do
not apply” because we are not asked
“to affirm or reverse a lower court's


decision.” 1  U.S. Fid. & Guar. Co. v.
U.S. Sports Specialty Ass'n, 2012 UT 3,
¶ 9, 270 P.3d 464 (internal quotation
marks omitted). Yet although our role
in a certified case is in that respect
a step removed from a particular
case or controversy, our function in
such matters nonetheless involves the
exercise of judicial power.


¶ 8 Thus, we disagree at least
in part with the FLDSA's request
that we answer the certified question
abstractly and without reference to the
circumstances of the Lindberg case. Our
function in a certified case is not to issue
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abstract, advisory opinions on general
matters of interest to the federal courts.
It is to resolve disputed questions of
state law in a context and manner useful
to the resolution of a pending federal
case.


¶ 9 The certified question presented
undoubtedly implicates our decision
in Lindberg. And our resolution of
that question can fulfill its purpose
of facilitating the disposition of the
underlying federal case only if our
analysis is informed by and addresses
the particular context in which the


question arises. 2  That is confirmed
by our appellate rule 41(c)(2), which
requires that a certifying court's order
“set forth all facts which are relevant
to the determination of the question
certified and which show the nature
of the controversy, the context in
which the question arose, and the
procedural steps by which the question
was framed.” UTAH R. APP. P. 41(c)
(2). If facts are necessary to frame
a certified question, surely they may
also be relevant to our answer. Our
opinions in certified cases corroborate
that conclusion. We routinely refer to
surrounding facts and circumstances
not just to set the stage for our
resolution of questions certified by
federal courts, but also to illustrate the
application of our answer in the context


of the case. 3


*506  [2]  ¶ 10 That is not to say that
our opinion on certification will itself
resolve the underlying federal case. The


resolution of the parties' competing
claims and arguments will be up to the
federal courts, which of course retain
jurisdiction to decide this case under
the law as they see it. That decision
will be informed by our resolution
of the state law issues presented, as
the preclusive effect of a state court
judgment is generally a matter of state


law. 4  But except to clarify our law, we
do not pretend to possess or exercise
the authority to dictate the preclusive
effect of our decision to the courts of


a separate sovereign. 5  Those courts
retain the independent authority to
decide whether and to what extent
to apply our law or to recognize
limitations on or caveats to it. See infra
¶ 23 n.14.


¶ 11 With this in mind, our discussion
below evaluates the preclusive effect of
a decision like Lindberg in a purely
state law context—as in a case similar
to the current one but filed in a
district court of the State of Utah. We
do so, however, not in the abstract
but in consideration of the facts and
circumstances of Lindberg.


III


[3]  ¶ 12 Claim preclusion is one of
two branches of the judicially created
doctrine known as res judicata. Mack
v. Utah State Dep't of Commerce,
Div. of Secs., 2009 UT 47, ¶ 29,
221 P.3d 194. It “is premised on the
principle that a controversy should be
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adjudicated only once.” Id. (internal
quotation marks omitted). The law of
preclusion promotes this principle by
barring parties from relitigating claims
that have already been litigated in a
previous suit. See id.


[4]  [5]  ¶ 13 This doctrine serves
three important purposes: First,
it “preserv [es] the integrity of
the judicial system by preventing
inconsistent judicial outcomes; [second,
it] promot[es] judicial economy by
preventing previously litigated issues
from being relitigated; and [third, it]
protect[s] litigants from harassment by
vexatious litigation.” See Gudmundson
v. Del Ozone, 2010 UT 33, ¶ 30, 232
P.3d 1059 (internal quotation marks
omitted). Generally, we apply a three-
part test to decide whether a claim is
precluded:


First, both [suits]
must involve the same
parties or their privies.
Second, the claim
that is alleged to
be barred must have
been presented in the
first suit or be one
that could and should
have been raised
in the first action
[because it arose from
the same transaction
or operative facts].
Third, the first suit
must have resulted in a


final judgment on the
merits.


Mack, 2009 UT 47, ¶ 29, 221 P.3d 194
(internal quotation marks omitted).


¶ 14 The FLDSA argues that Lindberg
does not satisfy this test and thus has no
res judicata effects because it was not a
“final judgment on the merits.” In the
FLDSA's view, a decision like Lindberg
falls short because it (1) stems from
this court's discretionary jurisdiction
over extraordinary writs; (2) did not
properly examine each element of a
laches affirmative defense; (3) resulted
from inadequate or improper factual
analysis; and (4) dismissed on laches
grounds constitutional claims that are
not subject to that affirmative defense.


[6]  ¶ 15 We find none of these points
sufficient to undermine the preclusive
effect of a decision like that in Lindberg.
Upon rejecting each of the FLDSA's
arguments, we hold that Lindberg
would preclude a subsequent action on
the same claims by the same parties if
filed in the Utah courts.


A


¶ 16 The FLDSA's first point focuses
on the discretionary nature of our
extraordinary writ jurisdiction. It
emphasizes that a preclusive judgment
must be “on the merits,” and insists
that a decision like that in Lindberg
does not qualify because it involves
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only *507  a discretionary refusal to
reach the merits of a dispute. This is an
overgeneralization—and one that does
not encompass a decision like Lindberg.
Our Lindberg decision was on the
merits for res judicata purposes, even
though other exercises of jurisdiction
over extraordinary writs would not be.


¶ 17 The Utah Constitution confers
on this court “original jurisdiction to
issue all extraordinary writs.” UTAH


CONST. art. VIII, § 3. 6  Our rules of
civil procedure define a litigant's access
to this jurisdiction: When “no other
plain, speedy and adequate remedy is
available,” an aggrieved person may
petition this court and “[a]ppropriate
relief may be granted ... where an
inferior court ... has exceeded its
jurisdiction or abused its discretion.”
UTAH R. CIV. P. 65B(a), (d)(2)(A)
(emphasis added).


[7]  ¶ 18 As the FLDSA notes,
“a petitioner seeking rule 65B(d)
extraordinary relief has no right to
receive a remedy that corrects a lower
court's mishandling of a particular
case.” State v. Barrett, 2005 UT 88, ¶ 23,


127 P.3d 682. 7  Thus, when presented
with a petition for extraordinary writ,
we may elect to deny relief even in the
face of substantial and obvious errors
of a lower court. The typical ground for
doing so is a determination that there is
a “plain, speedy and adequate remedy”
available to correct any such errors. See
UTAH R. CIV. P. 65B(a).


¶ 19 The FLDSA seeks to paint
our Lindberg decision with this brush.
Since some denials of extraordinary
writs are based on the availability of
an alternative remedy, the FLDSA
insists that Lindberg was that kind of
decision—and thus one that was not
“on the merits” for claim preclusion
purposes. That is not an accurate
characterization of our decision in
Lindberg. We did not dismiss the
petition in that case based on the
availability of an alternative remedy; we
did so in light of our resolution of the
merits of the respondents' affirmative
defense of laches.


[8]  ¶ 20 That sort of decision is “on
the merits” for res judicata purposes.
It is well settled that the discretionary
character of an extraordinary writ
proceeding “does not, ipso facto,
preclude a judgment rendered therein
from operating as res judicata in


another action or proceeding.” 8  Thus,
a judgment on an extraordinary writ
is preclusive if the judgment reached


the “merits” of the issues presented. 9


A decision declining to reach the
merits based on the availability of an
alternative remedy, on the other hand,
is not preclusive.


[9]  ¶ 21 The FLDSA reads Lindberg
as falling in the latter category, citing
a sentence in our opinion in which we
“decline[d] to reach the merits of [its]
claims.” Fundamentalist Church of Jesus
Christ of Latter–Day Saints v. Lindberg,
2010 UT 51, ¶ 43, 238 P.3d 1054. That
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argument takes this sentence out of
context. In context, it is apparent that
we were simply clarifying our decision
to resolve the Lindberg case on the
basis of an affirmative defense (laches);
the “merits” we declined to reach were
not the merits of the laches defense
but of the underlying constitutional
challenges to the trust's reformation.
That does nothing to undermine our
characterization of Lindberg as a
*508  merits-based decision sustaining
preclusive effects. A decision denying
relief on laches grounds is “on the
merits” for claim preclusion purposes.


¶ 22 Our case law defines “the merits”
for res judicata in light of rule 41 of the
Utah Rules of Civil Procedure. Under
rule 41(b):


Unless the court in
its order for dismissal
otherwise specifies, a
dismissal under this
subdivision and any
dismissal not provided
for in this rule, other
than a dismissal for
lack of jurisdiction
or for improper
venue or for lack
of an indispensable
party, operates as an
adjudication upon the


merits. 10


As we indicated in Madsen v. Borthick,
rule 41 “comprehensively define [s] a
dismissal on the merits.” 769 P.2d


245, 248 (Utah 1988). It establishes a
presumption that the dismissal of a
case is “on the merits” and thus has
preclusive effect, subject to exceptions
where the court “otherwise specifies”
or where the decision is for lack of
jurisdiction, improper venue, or for


failure to join a necessary party. 11


¶ 23 The case law under federal rule


41 12  is to the same effect. 13  Federal
courts read the federal rule's reference
to “adjudication upon the merits” as
“the opposite of a ‘dismissal without
prejudice,’ ” the primary meaning of
which is “dismissal without barring
the plaintiff from returning later,
to the same court, with the same
underlying claim.” Semtek Int'l, Inc.
v. Lockheed Martin Corp., 531 U.S.
497, 505, 121 S.Ct. 1021, 149 L.Ed.2d
32 (2001). Under Semtek, federal rule
41 governs the preclusive effect that
dismissals in one jurisdiction have over
subsequent actions brought in that


same jurisdiction. Id. at 506. 14  That is
not to say that *509  the exceptions
enumerated in rule 41 are exhaustive.
The rule's list is merely illustrative, as
we adopted in Madsen, 769 P.2d at


248. 15  And the case law under the
federal rule is along the same lines. The
rule's list of non-preclusive dismissals—
lack of jurisdiction, venue, and failure
to join a necessary party—simply
illustrates the types of dismissals that do


not preclude further litigation. 16
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[10]  ¶ 24 As a general rule, dismissals
resulting from an “initial bar” to
the court's adjudication of the parties'
claims and defenses are not preclusive.
See Costello v. United States, 365 U.S.
265, 286, 81 S.Ct. 534, 5 L.Ed.2d
551 (1961). An initial bar to the
court's authority exists when venue or
jurisdiction is lacking or the wrong
parties are before the court. See UTAH
R. CIV. P. 41(b). So, while dismissal
for lack of capacity to sue is not
phrased in terms of “lack of an
indispensable party,” such a dismissal
is not preclusive. Stewart v. K&S Co.,
591 P.2d 433, 434 & n. 1 (Utah 1979)
(deciding that dismissal because one
of the parties is not the real party in


interest is not on the merits). 17


¶ 25 When an initial bar exists, the
court has authority to opine only on
the law and facts surrounding its own


power. 18  Once proper jurisdiction,
parties, and venue are established,
however, any subsequent dismissal is
preclusive because it is driven not by
limitations on the court's authority, but
by the parties' actions or the claims and
defenses asserted.


¶ 26 Under these standards, we have no
hesitation in concluding that a dismissal
based on laches is a judgment on the
merits under rule 41 and thus preclusive


in Utah courts. 19  Laches is not a
threshold matter that affects a court's
authority to hear a claim. It instead
requires a court to consider the claims
and defenses asserted. It does not fit


comfortably into any of the enumerated
categories that do not warrant
preclusive treatment. Accordingly,
because Lindberg dismissed the
FLDSA's claims on laches grounds
instead of merely declining to exercise
its jurisdiction because a “plain, speedy,
and adequate remedy [was] available,”
see UTAH R. CIV. P. 65B(a), or
because some other initial bar existed,
the FLDSA's claims would face a time-
bar in a subsequent action brought in a
Utah court.


B


¶ 27 The FLDSA next points to the
fact that the Lindberg court's laches
decision nowhere considered the merits
of the underlying constitutional claims.
That fact forecloses the preclusive
effect of Lindberg, in the FLDSA's
view, under the standard set forth
in Papanikolas Brothers Enterprises
v. *510  Sugarhouse Shopping Center
Associates, 535 P.2d 1256 (Utah
1975). Specifically, under Papanikolas,
the FLDSA asserts that a full
and proper laches analysis “requires
express consideration of the merits
of [underlying] claims in the court's
opinion dismissing for laches, so as
to determine their seriousness and the
degree of harm that plaintiff might
suffer if the court does not adjudicate
them.” And because Lindberg included
no such consideration of the merits of
the FLDSA's constitutional claims, it
views the decision as one declining to
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exercise jurisdiction and not “on the


merits” 20  for preclusion purposes.


¶ 28 We disagree. This argument is
based on a misunderstanding of our
laches precedent and law of preclusion,
which we now take occasion to clarify.
First, we explain that the origin of
“harm to the plaintiff” as a factor in a
laches analysis is suspect and conclude
that weighing “harm to the plaintiff”
has no place in our general laches
jurisprudence. Second, and in view of
this holding, we reject the FLDSA's
argument that a proper laches analysis
must examine the relative strength or
weakness of a plaintiff's underlying
claim. That kind of analysis is not
merely unnecessary; it is forbidden.


[11]  [12]  ¶ 29 The doctrine of
laches “is ‘based upon [the] maxim
that equity aids the vigilant and not
those who slumber on their rights.’ ”
CIG Exploration, Inc. v. State, 2001
UT 37, ¶ 14, 24 P.3d 966 (alteration
in original) (quoting BLACK'S LAW
DICTIONARY 787 (6th ed. 1990)).
In Utah, laches traditionally has two
elements: “(1) [t]he lack of diligence
on the part of plaintiff” and “(2) [a]n
injury to defendant owing to such lack
of diligence.” Papanikolas, 535 P.2d at
1260 (“Laches is not mere delay, but
delay that works a disadvantage to
another.”). Neither of these elements
requires a court to consider the strength
or weakness of the plaintiff's underlying
claims.


¶ 30 It is true, as the FLDSA indicates,
that there is stray dicta in Papanikolas
suggesting that “harm to the plaintiff”
is a factor in a laches analysis. See
id.; see also Fundamentalist Church of
Jesus Christ of Latter–Day Saints v.
Lindberg, 2010 UT 51, ¶ 28, 238 P.3d
1054 (quoting Papanikolas's dicta). Yet
the context of the Papanikolas decision
forecloses the reading that the FLDSA
gives to this language. In Papanikolas,
the defendant built a structure on
property reserved under a restrictive
covenant for parking to serve nearby
businesses. Papanikolas, 535 P.2d at
1259. When the plaintiff complained,
the court considered whether laches
barred enforcement of the restrictive
covenant, citing the traditional two-
pronged laches test detailed above. Id.
at 1260. The court went on, however,
to list “factors considered by the
courts in determining the existence or
nonexistence of laches,” including:


the relative harm to
defendant, in view of
plaintiff's delay, if he
is required to remove
the structure which
violates the covenant;
the relative harm to
the plaintiff, if he
is confined to an
action for damages;
the proximity of the
expiration date of
the covenant; and
the defendant's good
faith, or the absence
thereof; in connection
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with his violation of
the covenant.


Id. (emphasis added). Papanikolas
cited an American Law Reports


annotation 21  as the sole authority
for these “factors” and disposed of
the defendant's laches defense without
further mention of “harm to the
plaintiff.” Id. at 1261.


¶ 31 The Papanikolas notion of “harm
to the plaintiff” is best understood not
as a component of laches, but as part
of a broader, equity-based inquiry that
is particular to certain real property
disputes. In these disputes, “harm to
the plaintiff” is a factor that *511
works with laches—not within it—
to evaluate whether an injunction for
restrictive covenant violations or the
like is proper.


¶ 32 Valhouli v. Coulouras, 101 N.H.
320, 142 A.2d 711 (1958), involved
one such dispute and sheds light on
this court's approach in Papanikolas.
In that case, the defendant built two
dwellings on his land where a covenant
allowed only one, and the plaintiff
complained, requesting a mandatory
injunction ordering the defendant to
remove the second dwelling. Id. at
711–12. The trial court denied the
request on laches grounds, id., and
the New Hampshire Supreme Court
affirmed and outlined the particular
rules regarding injunctions and real
property disputes:


Delay for an
unreasonable length
of time in bringing the
suit after knowledge
of the breach may
be the basis for
the equitable defense
of laches, particularly
where a mandatory
injunction is being
sought. This is
particularly so in view
of the further finding
that the relative
hardship in granting
relief to the plaintiffs
was disproportionate
to the benefit secured
thereby. Thus a
combination of laches
and disproportion
between harm and
benefit may have the
effect of causing the
denial of an injunction
when neither alone
would have caused
such denial.


Id. at 713 (citations and internal
quotation marks omitted).


¶ 33 Papanikolas can and should be read
as attempting to accomplish the same
result. Indeed, the A.L.R. annotation
cited in Papanikolas for the “harm
to the plaintiff” factor confirms that
the Papanikolas court was attempting
to articulate Valhouli's “laches plus
disproportionate harm equals denial
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of injunction” standard. 22  It lists
cases that, like Valhouli, treat harm-
balancing not as part of a laches
analysis, but as its partner in a greater


equitable inquiry. 23


¶ 34 In addition to making good
sense, this view of Papanikolas has
the added virtue of being consistent
with how Utah courts have actually
applied that case. Apart from our


opinion in Lindberg, 24  no Utah case
has cited Papanikolas's “harm to the
plaintiff” factor as being part of a laches


analysis. 25  Indeed, the cases merely
cite Papanikolas as authority for the
traditional two-part laches test without
mention of any additional “factors.”
Cases that do mention Papanikolas's
equity-based harm-balancing are of
the Valhouli variety—property disputes
involving injunctive relief for restrictive
covenant and building violations—and
in no way suggest that “harm to the


plaintiff” is a component of laches. 26


*512  ¶ 35 The bottom line is that
our laches jurisprudence is concerned
only with prejudice to a defendant
caused by a plaintiff's unexplained
and unreasonable delay; “harm to
the plaintiff” has no place in that
analysis and would likely operate to
frustrate the very goals laches pursues.
This would be particularly true if
we accepted the FLDSA's suggestion
that “harm to the plaintiff” requires
a court to evaluate the merits of
the plaintiff's underlying substantive


claims. Papanikolas contains no such
requirement, and we decline to adopt
one here.


¶ 36 At most, Papanikolas countenances
an evaluation of “harm to the
plaintiff, if he is confined to an
action for damages.” 535 P.2d at
1260 (emphasis added). That qualifying
phrase confirms that the court is
not concerned with any harm to the
plaintiff, but a specific type of harm:
harm that would result if the plaintiff
is limited to one particular remedy.
Put in the context of Papanikolas,
“harm to the plaintiff” meant being
forced to accept, in exchange for
money damages, a structure built on
land that was meant to serve as
parking for nearby businesses. Thus,
“harm to the plaintiff” contains an
implicit assumption that the plaintiff's
claims have merit and that the plaintiff
deserves redress in some fashion. This
assumption cannot coexist with the
notion that examination of the merits of
a plaintiff's claims is required.


[13]  ¶ 37 A different result—one where
a court's recognition of meritorious
claims could defeat a laches defense
—would be antithetical to the whole
point of the doctrine of laches. Laches
is designed to shelter a prejudiced
defendant from the difficulties of
litigating meritorious claims after an


unexplained delay. 27  It “is a negative
equitable remedy ... which deprives one
of some right or remedy to which he
would otherwise be entitled, because his
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delay in seeking it has operated to
the prejudice of another.” Petterson
v. Ogden City, 111 Utah 125, 176
P.2d 599, 604 (1947) (emphasis added)


(internal quotation marks omitted). 28


Thus, whatever weighing “harm to the
plaintiff” means, it certainly cannot
require defendants to prove that the
claims against them are without merit
in order to prevail on a defense
meant to free them from litigating even
meritorious claims.


¶ 38 If laches required this showing,
prejudice would be built into a doctrine
established to prevent it. Specifically,
unavailable or long-lost evidence
and witnesses—long recognized as


prejudice-causing results of delay 29  —
would impair a defendant's ability to
illustrate, during a laches merits review,
the weaknesses of a plaintiff's claims.
We refuse to construe the laches defense
to be so self-defeating.


¶ 39 Thus, the Lindberg court's failure
to consider the merits of the FLDSA's
claims in its laches analysis is neither
fatal nor relevant *513  to that
decision's preclusive effect. Because the
court dismissed the FLDSA's petition
based on the two essential elements
of our laches standard, see Lindberg,
2010 UT 51, ¶ 43, 238 P.3d 1054,
that decision is preclusive under Utah


law. 30


C


[14]  ¶ 40 The FLDSA next argues
that this court's factual analysis in
Lindberg was insufficient to sustain
the preclusive effect of that decision.
Because a finding of laches depends
“on the circumstances of each case,”
Papanikolas Bros. Enters. v. Sugarhouse
Shopping Ctr. Assocs., 535 P.2d
1256, 1260 (Utah 1975), a laches
determination may turn on questions
of fact, and the FLDSA insists this
court was not equipped to resolve
such questions in Lindberg. Specifically,
because our Lindberg decision did not
resolve disputed questions of fact, the
FLDSA contends that it is preclusive
only as to subsequent requests for
extraordinary relief. We disagree.


[15]  [16]  ¶ 41 When a court rules
on a petition for extraordinary writ, it
exercises original jurisdiction. See Gates
v. Taylor, 2000 UT 33, ¶ 3, 997 P.2d 903
(per curiam). Although in such matters
we are “not in a position to arrive at
a legal ruling that is dependent on the
resolution of disputed facts,” Carpenter
v. Riverton City, 2004 UT 68, ¶ 4, 103


P.3d 127 (per curiam), 31  we may rule
on extraordinary writ petitions where
material facts are undisputed or where
there is a “record below to aid this
court in resolving those disputes,” see
id. Thus, our
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determination of whether this
court may adjudicate a petition
is not unlike a district court's
decision to grant summary judgment.
Where a petition is presented on
uncontroverted material facts ... and
it is otherwise appropriate for this
court to exercise its jurisdiction to
issue extraordinary relief, it may issue
a judgment on the merits.


Id. ¶ 5. 32  In such situations, we are
as “well-positioned as a trial judge
to assess the evidence at issue.” See
Bahr v. Imus, 2011 UT 19, ¶ 15 n.
1, 250 P.3d 56 (internal quotation
marks omitted).


¶ 42 At oral argument, counsel
for the FLDSA acknowledged that
the dispositive facts supporting the
Lindberg court's laches decision—those
concerning unexplained delay and
prejudice—were undisputed. Though
the FLDSA took exception to the way
these facts were documented in the
record, it acknowledged that all of the


parties supposed that they existed. 33


In addition, the Lindberg court had
before it the entire record from the
probate proceedings. That court was
accordingly within its authority and in
an excellent position to conduct the
factual analysis necessary to support its


laches decision. 34


¶ 43 The FLDSA's arguments to
the contrary smack of sour grapes.
By submitting its extraordinary writ
petition to the Lindberg court, the
FLDSA implicitly certified that all


the facts necessary to decide the
*514  issues presented in the petition
were before the court. And although
the laches defense was not raised
by the petition itself but by the
respondents' opposition to it, the
FLDSA's response to that defense was
telling: The FLDSA nowhere asserted
that factual disputes regarding laches
precluded a conclusive judgment on
the petition for extraordinary writ,
and nowhere suggested a need for
discovery or adversarial resolution of
disputed questions of fact. By instead
pressing forward with a request for
issuance of the writ, the FLDSA waived
any objection based on a need for
adversarial development of questions
of fact. Any doubt on that score
disappeared, moreover, when this court
issued its Lindberg opinion and the
FLDSA made no timely attempt to
challenge its factual premises in a
petition for rehearing.


[17]  ¶ 44 That the FLDSA now
insists that the Lindberg court's
factual analysis was faulty is suspect,
particularly given its reliance on
the federal district court's contrary
resolution of the laches question.
The federal district court held no
evidentiary hearing and made no
findings of fact. Yet the FLDSA
has no dispute with that court's
determination that there was no basis
for application of the doctrine of
laches, a determination the FLDSA
lauds as “appropriate, legally correct,
and within that court's jurisdiction to
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decide.” In context, it appears that
the FLDSA's real complaint is not
that Lindberg was factually flawed,
but that it didn't go its way. But
of course the preclusive effect of
our decision in Lindberg does not
depend on the FLDSA's satisfaction
with it. Indeed, “[claim preclusion]
rests on a determination that justice
is better served by attributing finality
to judgments ... than by second efforts
at improved results.” Shoup v. Bell &
Howell Co., 872 F.2d 1178, 1182 (4th
Cir.1989) (second alteration in original)
(internal quotation marks omitted).


¶ 45 We therefore conclude that this
court's factual analysis in Lindberg
was proper and in no way impairs
the preclusive effect of that decision.
The submissions of both parties and
the complete record from the probate
proceedings provided an adequate
factual basis from which to make a
laches determination. That the FLDSA
now regrets that outcome cannot alter
its preclusive effect.


D


¶ 46 The FLDSA's final challenge to
the preclusive effect of Lindberg is
rooted in its notion that Establishment
Clause claims are somehow immune
from the reach of a laches time bar.
Specifically, the FLDSA asserts that the
Establishment Clause is a “structural”
restraint of government power that
arises “from the constitution's division


of power between the states and the
federal government and its branches”—
a restraint not subject to waiver
or interest balancing because it
“delineate[s] non-transgressable limits
on government action.” And, in the
FLDSA's view, if a government actor
cannot waive structural violations, a
litigant's right to complain about those
violations is likewise not subject to
timebar.


¶ 47 This argument falters on
the ground that it confuses a
government branch's inability to
ratify unconstitutional power-grabs
with a litigant's perpetual right
to prosecute structural constitutional
claims. The cases cited by the FLDSA
simply conclude that a branch of
government cannot waive infringement
or enlargement of its constitutional


power. 35  But that proposition in no
way sustains the FLDSA's position
here. Saying that a government
actor cannot accept more or less
power than the Constitution gives
it does not ipso facto bestow on
individual litigants a never-ending right
to challenge perceived constitutional
violations. These two concepts are
logically and legally distinct.


¶ 48 The FLDSA tries to unite them
with the idea that the “passage of
time, even with *515  reliance, does
not validate an otherwise prohibited
governmental exercise of power.” This
reasoning is neither new nor persuasive.
The argument was thoroughly and
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persuasively rejected in Hair v. United
States, 350 F.3d 1253 (Fed.Cir.2003),
a takings case brought under the
Fifth Amendment. In Hair, the court
considered whether a right originating
in the constitution is subject to
limitations on its enforcement. Id. at
1256. In support of the view that certain
constitutional claims are not subject
to time bar, the plaintiffs argued that
“if Congress lacks the constitutional
power to take private property without
paying for it, [it cannot] suddenly get
the power after” a lapse in time. Id. at
1257. The court appropriately rejected
this argument as meritless, explaining
that the constitutional right to just
compensation is not absolute, “any
more than any other right is absolute.
The remedy afforded by the Fifth
Amendment is subject to a reasonable
time bar designed to protect other
important societal values.” Id. at 1260.


¶ 49 As Hair illustrates, the idea
that lapse of time cannot validate
wrongfully exercised power is far
from unique to structural constitutional
violations, as the FLDSA insists.
Indeed, it is theoretically applicable to
every case—even the most pedestrian
civil cases between private individuals
—that is dismissed as time–barred.
Any litigant so dismissed could claim
that the court ratifies the offensive
conduct in doing so and has, effectively,
conferred on its opponent power to
engage in the offensive conduct.


¶ 50 In reality, however, dismissal
of a structural constitutional claim
—or any claim, for that matter
—on laches grounds is not a
validation of power. A time-bar
dismissal does not imply a simultaneous
determination of governmental power
to act outside constitutional bounds.
It merely indicates that a particular
litigant has forfeited a right to
complain about such ultra vires acts.
So while the government actor may
escape punishment in one instance,
any continuing or ongoing violation
subjects it to further suits by litigants
—perhaps even the same litigant—who
diligently pursue their claims.


¶ 51 Our opinion in Lindberg recognized
this principle. Specifically, we held that
the FLDSA's challenge to the trust
reformation was barred and included
in that holding the majority of the
FLDSA's claims because they “either
occurred before or as part of the district
court's modification of the [t]rust.”
2010 UT 51, ¶ 37, 238 P.3d 1054.
The only claim that arose from facts
occurring after trust modification was
dismissed not as time-barred but as
unripe. Id. ¶ 36. If the hypothetical (or
future) violations the FLDSA describes
ever materialize and are unrelated to
the trust modification, they would be
unaffected by the Lindberg decision and
the FLDSA's laches.


[18]  ¶ 52 For these reasons, we
are not persuaded that so-called
structural constitutional violations
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are any less subject to time-bar
than are garden-variety constitutional


claims. 36  We think the correct view
is that a litigant gives up its
right to challenge even structural
violations when its unexplained delay
in asserting the challenge prejudices


other parties. 37  We therefore hold
that “[a] constitutional claim”—even
a structural one—“can become time-
barred just as any other claim can.
Nothing in the Constitution requires
otherwise.” See Block v. North Dakota
ex rel. Bd. of Univ. & Sch. Lands,
461 U.S. 273, 292, 103 S.Ct. 1811, 75
L.Ed.2d 840 (1983) (citations omitted).


IV


¶ 53 For the foregoing reasons, we
conclude that a decision like the one
reached in Lindberg—dismissing an
extraordinary writ on laches grounds
—would preclude a subsequent claim
brought in Utah courts.


Justice LEE authored the opinion of
the Court, in which Chief Justice
DURRANT, Associate Chief Justice
NEHRING, Justice DURHAM, and
Justice PARRISH joined.


All Citations


289 P.3d 502, 718 Utah Adv. Rep. 39,
2012 UT 66


Footnotes
1 This court “has original jurisdiction to answer questions of state law certified by a court of the United States.”


UTAH CODE § 78A–3–102(1). Rule 41 of the Utah Rules of Appellate Procedure governs this court's efforts
when answering such questions.


2 See Egbert v. Nissan Motor Co., 2010 UT 8, ¶ 13 n. 2, 228 P.3d 737 (“This court has noted that it will
reformulate [a certified] question if necessary .... Therefore, even if the question were limited to the narrow
reading proposed by [a party], we would reformulate the question ... in order for our answer ... to clarify the
disputed issue of law and to assist the federal district court.” (internal quotation marks omitted)); Miller v.
United States, 2004 UT 96, ¶ 10, 104 P.3d 1202 (“[We are] guided by a desire to provide meaningful and
comprehensive assistance which, under certain circumstances, may require a more expansive answer than
a literal reading of the certified question may warrant.”).


3 See, e.g., McArthur v. State Farm Mut. Auto. Ins. Co., 2012 UT 22, ¶¶ 33–38, 274 P.3d 981 (applying the
answer to a certified question to the facts and circumstances of the underlying dispute); Whitney v. Div. of
Juvenile Justice Servs., Utah Dep't of Human Servs., 2012 UT 12, ¶¶ 18–19, 274 P.3d 906 (same).


4 Petersen v. Riverton City, 784 F.Supp.2d 1234, 1238 (D.Utah 2011) (“[F]ederal courts [must] give preclusive
effect to any state-court judgment that would have preclusive effect under the laws of the State in which the
judgment was rendered.” (internal quotation marks omitted)).


5 See 18 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE:
JURISDICTION § 4405 (2d ed.) (“The first court does not get to dictate to other courts the preclusion
consequences of its own judgment.”).


6 See UTAH CODE § 78A–3–102(2) (“The Supreme Court has original jurisdiction to issue all extraordinary
writs and authority to issue all writs and process necessary to carry into effect its orders, judgments, and
decrees or in aid of its jurisdiction.”).
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7 See State v. Laycock, 2009 UT 53, ¶ 8, 214 P.3d 104 (“Relief under rule 65B(d)(2) is completely at the
discretion of the reviewing court.”).


8 E.T. Tsai, Annotation, Judgment Granting or Denying Writ of Mandamus or Prohibition as Res Judicata, 21
A.L.R.3d 206 (1968).


9 See United States v. Dean, 752 F.2d 535, 541 (11th Cir.1985) (“[A] prior denial of a petition for a writ ...
will have res judicata effect only if the denial was ‘on the merits,’ but not if the denial was the result of the
special limitations inherent in the writ [.]”); Topps v. State, 865 So.2d 1253, 1257 (Fla.2004) (“[W]e do not
intend to foreclose a litigant from possible relief in another court if a [writ] has not been determined on the
merits ....”); State ex rel. Kopchak v. Lime, 44 Ohio St.2d 3, 335 N.E.2d 700, 701 (1975) (per curiam) (writ of
mandamus reaching merits of the case has preclusive effect); 18A CHARLES ALAN WRIGHT & ARTHUR
R. MILLER, FEDERAL PRACTICE AND PROCEDURE: JURISDICTION § 4445 (2d ed.) (“Preclusion is
appropriate only if denial [of an extraordinary writ] rested on the merits of the questions presented rather
than remedial limitations.”).


10 As this rule suggests, the res judicata effect of a dismissal is dictated by the grounds for and not the form of
the court's decision. So, to answer the circuit court's question about the significance for preclusion law of a
written opinion, we conclude that such an opinion may be informative but that it is hardly dispositive. Thus,
the existence of a written opinion is significant only insofar as it demonstrates the grounds for the decision.
An oral dismissal from the bench could be preclusive if it were on the merits, just as a written decision would
not qualify as preclusive if it were not on the merits.


11 UTAH R. CIV. P. 41(b); see Miller v. USAA Cas. Ins. Co., 2002 UT 6, ¶¶ 61–62, 44 P.3d 663 (citing rule
41(b) for its holding that dismissal for lack of jurisdiction is not “on the merits”).


12 Rule 41(b) of the Federal Rules of Civil Procedure provides, in part: “Unless the dismissal order states
otherwise, a dismissal under this subdivision (b) and any dismissal not under this rule—except one for lack
of jurisdiction, improper venue, or failure to join a [necessary party]—operates as an adjudication on the
merits.”


13 See Bichler v. DEI Sys., Inc., 2009 UT 63, ¶ 24 n. 2, 220 P.3d 1203 (“Because the Utah Rules of Civil
Procedure are patterned after the Federal Rules of Civil Procedure ... we may look to the Federal Rules of
Civil Procedure for guidance.”); Tucker v. State Farm Mut. Auto. Ins. Co., 2002 UT 54, ¶ 7 n. 2, 53 P.3d
947 (“Interpretations of the Federal Rules of Civil Procedure are persuasive where the Utah Rules of Civil
Procedure are ‘substantially similar’ to the federal rules.”).


14 Semtek declined to read federal rule 41 to extend a step further—to dictate how a federal court's dismissal
should be treated in a second, different jurisdiction. Semtek Int'l, Inc. v. Lockheed Martin Corp., 531 U.S.
497, 503, 121 S.Ct. 1021, 149 L.Ed.2d 32 (2001). As the Semtek court noted, “[i]t would be peculiar to find
a rule governing the effect that must be accorded federal judgments by other courts ensconced in rules
governing the internal procedures of the rendering court itself.” Id. We agree and likewise construe our rule
narrowly. Thus, our Utah rule establishes the preclusive effect of a Utah judgment in Utah courts. It does
not by its terms bind the courts of a separate sovereign.


We accordingly decline to address the authorities cited by the FLDSA raising the question whether a time-
bar dismissal in state court, though preclusive there, would bind a federal court presented with the same
claim. The case law is in some disarray on this matter, with some courts finding a state time-bar dismissal
preclusive of subsequent federal litigation, see, e.g., Seavey v. Chrysler Corp., 930 F.Supp. 103, 108–
09 (S.D.N.Y.1996), and others finding the time-bar dismissal to bar only the remedy sought in the time-
barred suit, but not the right itself, see, e.g., Martel v. Stafford, 992 F.2d 1244, 1245–46 (1st Cir.1993).
But we have no occasion here to opine on this matter, as it concerns the existence and scope of the
federal courts' authority to exercise their independent sovereignty to recognize federal limitations on or
caveats to our state law of preclusion. Perhaps the federal courts will decide, as the FLDSA suggests,
that federal sovereignty sustains a ground for recognizing an independent, federal notion of timeliness
—e.g., a notion of laches that departs from or overrides our own. But that is a federal prerogative, not
one for us to comment on—except perhaps to note the possibility that even if the federal courts were
to adopt a standard of laches incorporating elements different from our own, we presume that a Utah
judgment may nonetheless be granted issue-preclusive effects on any elements they share in common
(e.g., the unreasonableness of the FLDSA's delay or the prejudice caused to other parties). See Taylor
v. N.Y.C. Transit Auth., 309 F.Supp. 785, 790 (E.D.N.Y.1970) (deciding that laches decision in previous
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court did not bar court's consideration of the claims, but holding that it was “bound under the doctrine
of collateral estoppel to accept as true any material facts necessarily found by the state courts” in their
laches decisions).


15 See Costello v. United States, 365 U.S. 265, 286, 81 S.Ct. 534, 5 L.Ed.2d 551 (1961) (“In defining the
situations where dismissals ... operate as adjudications on the merits, ... it seems reasonable to confine
them to those situations where the policy behind the enumerated grounds is equally applicable.”).


16 See Rinehart v. Locke, 454 F.2d 313, 314 (7th Cir.1971) ( “[T]he list in Rule 41(b) of types of dismissal which
are not presumptively adjudications on the merits is not exclusive ....”).


17 See Nat'l Crime Reporting, Inc. v. McCord & Akamine, L.L.P., 177 Ohio App.3d 551, 895 N.E.2d 255, 257–
58 (2008) (finding that dismissal based on lack of capacity to sue was not on the merits); see also MacAffer
v. Boston & M.R.R., 268 N.Y. 400, 197 N.E. 328, 328–29 (1935) (same).


18 See Cook v. Peter Kiewit Sons Co., 775 F.2d 1030, 1035 (9th Cir.1985) (dismissal for lack of subject-matter
jurisdiction is not on the merits as the court “retain[s] no power to make judgments relating to the merits of
the case”); see also Shoup v. Bell & Howell Co., 872 F.2d 1178, 1181 (4th Cir.1989) (denying preclusive
effect to dismissals where a court, regardless of the merits, “cannot speak” because “[t]he power to declare
law ... is [not] present” (internal quotation marks omitted)).


19 See Murphy v. A/S Sobral, 187 F.Supp. 163, 164 (S.D.N.Y.1960) (holding that laches dismissal is on the
merits under federal rule 41).


20 “Merits” is an unfortunate and potentially confusing term as used here. In this opinion, we discuss both “final
judgments on the merits,” supra ¶¶ 16–26, and “the merits of underlying claims,” supra ¶ 27; infra ¶ ¶ 36–
39. These two conceptions of “merits” are different and should not be conflated. The first sense of merits
is concerned with identifying the grounds upon which a dismissal rests; the second with the viability—as
suggested by relevant facts and appropriate law—of claims made. One has nothing to do with the other,
and the standards we detail today for one have no bearing on the standards applicable to the other.


21 R.D. Hursh, Annotation, Laches or Delay in Bringing Suit as Affecting Right to Enforce Restrictive Building
Covenants, 12 A.L.R.2d 394 (1950).


22 See id. (listing cases described as “holding that injury which would result to defendant as a result of the
granting of an injunction outweighs that which is caused plaintiff by violation of the restrictive building
covenant”).


23 See Cherry v. Bd. of Home Missions of Reformed Church in U.S., 254 Mich. 496, 236 N.W. 841, 842–
44 (Mich.1931) (refusing to enjoin construction of a bigger church in a residential neighborhood because
defendant already had, by reason of plaintiff's waiver, the right to operate a church on the property, because
the bigger church would not work a hardship on the plaintiff, and because requiring defendant to relocate
would cause significant “financial sacrifice”).


24 Though Lindberg mentions Papanikolas's “harm to the plaintiff” factor as being part of a laches inquiry, it
does so as a supplement to the more general, accepted laches factor test. See Fundamentalist Church of
Jesus Christ of Latter–Day Saints v. Lindberg, 2010 UT 51, ¶ 28, 238 P.3d 1054 (“[W]e consider the relative
harm caused by the petitioner's delay, the relative harm to the petitioner, and whether or not the respondent
acted in good faith.”). This kind of passing reference, unaccompanied by meaningful discussion and a stated
intention to alter a long-standing rule of law, cannot transform what has historically been a two-part inquiry
into a three-part inquiry.


25 See, e.g., Plateau Mining Co. v. Utah Div. of State Lands & Forestry, 802 P.2d 720, 731 (Utah 1990); Utah
State Dep't of Soc. Servs. ex rel. Borland v. Chandler, 733 P.2d 144, 147 (Utah 1987); Angelos v. First
Interstate Bank of Utah, 671 P.2d 772, 777 (Utah 1983); Jacobson v. Jacobson, 557 P.2d 156, 158–59 & n.
11 (Utah 1976); Estate of Higley v. State of Utah, Dep't of Transp., 2010 UT App 227, ¶ 17, 238 P.3d 1089.


26 See, e.g., Johnson v. Hermes Assocs., 2005 UT 82, ¶ 32, 128 P.3d 1151; Culbertson v. Bd. of Cnty. Comm'rs,
2001 UT 108, ¶ 56, 44 P.3d 642; Carrier v. Lindquist, 2001 UT 105, ¶ 31, 37 P.3d 1112; Crimmins v. Simonds,
636 P.2d 478, 480 (Utah 1981); Carter v. Done, 2012 UT App 72, ¶ 20, 276 P.3d 1127.


27 See Hamilton v. Dooly, 15 Utah 280, 49 P. 769, 773 (1897) (discussing loss of evidence and witnesses
after a time-lapse).


28 See Jones Mining Co. v. Cardiff Mining & Milling Co., 56 Utah 449, 191 P. 426, 429 (1920) (“While courts
may not approve of what may have been done, if done wrongfully, they, nevertheless, refuse relief ....”); see
also Harlan v. United States, No. 89 Civ. 6951, 1991 WL 35858, at *4 (S.D.N.Y. Mar. 8, 1991) (“[E]ven if
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plaintiffs' claims for relief were otherwise meritorious, the equitable doctrine of laches bars relief.”); Garris v.
Dickey, 22 Md.App. 618, 325 A.2d 156, 160 (1974) ( “[T]he long and unexcused delay in prosecuting [the]
claim, and the prejudice resulting from it, amounted to laches, and alone was sufficient to bar the appellants
from asserting any claim to the property, whether meritorious or not.”); Titus v. Titus, 154 N.W.2d 391, 396
(N.D.1967) ( “Examples of matters which are sufficient to bar by law a recovery on a meritorious claim are the
affirmative defenses of res judicata, releases, statute of frauds, statutes of limitations and laches.”); Ciletti
v. City of Washington, 392 Pa. 204, 140 A.2d 98, 99 (1958) (“It is unnecessary to discuss and decide each
of appellants' numerous contentions, because we are of the opinion that their action is barred by laches.”);
Chambers of S.C., Inc. v. Cnty. Council, 315 S.C. 418, 434 S.E.2d 279, 281 (1993) ( “However meritorious
[plaintiff's] claim would have been if timely made, we hold the claim is barred by laches.”).


29 See Young v. W. Piling & Sheeting, 680 P.2d 394, 395 (Utah 1984) (finding prejudice because “[s]ome
witnesses may no longer be available; recollections may be dimmed. Valuable evidence may have long
been discarded or destroyed.”); Kuhn v. Mount, 13 Utah 108, 44 P. 1036, 1038 (1896) (imposing a time bar
where “the transaction has faded from memory, or the evidence has been lost”).


30 On this score, we are in accord with the Arizona Supreme Court's holding in Day v. Estate of Wiswall, 93
Ariz. 400, 381 P.2d 217 (1963), of which both the federal district court and the circuit court made special
mention. Insofar as Johnson v. City of Loma Linda, 24 Cal.4th 61, 99 Cal.Rptr.2d 316, 5 P.3d 874 (2000)—
the other case both courts cite as instructive—holds that a laches decision is not preclusive because it does
not reach the merits of underlying claims, we disagree with that holding and decline to follow it.


31 Except in situations where a special master is appointed. See Carpenter v. Riverton City, 2004 UT 68, ¶
4, 103 P.3d 127 (per curiam).


32 See Moreau v. Lewis, 648 So.2d 124, 126 n. 4 (Fla.1995) (deciding to consider a writ of mandamus, in part,
because “no relevant factual dispute remains which would require extensive factfinding”).


33 See Carpenter, 2004 UT 68, ¶ 5, 103 P.3d 127 (noting that material facts can be uncontroverted by stipulation
or unopposed affidavits).


34 Our decision in Renn v. Utah State Board of Pardons supports this result. 904 P.2d 677 (Utah 1995). In that
case, we ultimately concluded that Utah Rule of Civil Procedure 65B petitions may be dismissed on laches
grounds. Id. at 684. Implicit in this holding is the determination that courts considering rule 65B petitions
may properly make the factual determinations a laches dismissal requires.


35 See, e.g., Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833, 851, 106 S.Ct. 3245, 92 L.Ed.2d
675 (1986) (“[P]arties by consent cannot confer on federal courts subject-matter jurisdiction beyond the
limitations imposed by Article III, § 2.”); I.N.S. v. Chadha, 462 U.S. 919, 959, 103 S.Ct. 2764, 77 L.Ed.2d
317 (1983) (“There is no support in the Constitution or decisions of this Court for the proposition that the
cumbersomeness and delays often encountered in complying with explicit Constitutional standards may be
avoided, either by the Congress or by the President.”).


36 See, e.g., Perry v. Judd, 840 F.Supp.2d 945, 953–55 (E.D.Va.2012) (barring First and Fourteenth
Amendment claims on laches grounds).


37 See Southside Fair Hous. Comm. v. City of New York, 928 F.2d 1336, 1354 (2d Cir.1991) (holding in the
alternative that plaintiffs' Establishment Clause claims were barred by laches).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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{¶ 1} Plaintiff-appellant, Guernsey Bank, appeals from a judgment of the Franklin County Court of


Common Pleas in favor of defendants-appellees, Hertz Equipment Rental Corporation, Sauer Inc.,


and Esco Electrical Contractors, Inc. For the following reasons, we affirm in part and reverse in


part. 


          {¶ 2} On May 7, 2003, Joseph Milano Jr. entered into a real estate purchase contract with


ABS Associates to purchase property located at 6810 Oak Creek Drive in Columbus, Ohio for


$470,000. Milano planned to convert the indoor tennis court [894 N.E.2d 719] facility on that


property into an ice rink, and he executed a lease agreement with ABS so he could begin


renovations immediately. 


         {¶ 3} In June 2003, Milano hired Esco to perform all of the electrical work necessary to


convert the facility into an ice rink. On June 13, 2003, Esco entered into a lease agreement with


Hertz for the rental of two aerial work platforms. Hertz delivered the platforms to the facility on


June 16, 2003. Esco began the electrical work on the facility shortly thereafter. 


         {¶ 4} On July 9, 2003, Milano and ABS closed on the Oak Creek Drive property. Milano


financed the purchase of the property with proceeds from a $600,000 mortgage loan that he


obtained from Guernsey. Milano, his wife, Mary Jo Milano, and his company, Milano Sports


Enterprises, L.L.C. (“ MSE" ) were all parties to the mortgage note. On July 10, 2003, the Franklin







County Recorder recorded (1) a general warranty deed transferring the property from ABS to


Milano and his wife, (2) a general warranty deed transferring the property from the Milanos to


MSE, and (3) a mortgage on the property from MSE to Guernsey. 


         {¶ 5} Renovations on the facility proceeded throughout the remainder of 2003. During this


period, both Esco and Sauer performed work on and provided materials to the project. When


Milano and/or MSE failed to pay for the work performed and materials supplied to complete the


renovations, Hertz, Esco, and Sauer, along with others, filed affidavits for mechanic's liens with the


recorder. 


         {¶ 6} On January 27, 2004, Guernsey filed a foreclosure action against the Milanos and


MSE. Through subsequent amendments to the complaint, Guernsey 
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added Hertz, Esco, and Sauer, as well as other entities that had recorded mechanic's liens, as


defendants. 


         {¶ 7} Guernsey filed a motion for summary judgment against the Milanos and MSE on July 2,


2004. Neither the Milanos nor MSE responded. On July 26, 2004, the trial court granted


Guernsey's motion and ordered the foreclosure and sale of the property. Pursuant to the trial


court's order, the Franklin County sheriff appraised, advertised, and sold the property at auction.


Guernsey purchased it for the appraised value-$525,000. 


         {¶ 8} Meanwhile, each defendant that claimed a mechanic's lien on the property filed a


motion for summary judgment against Guernsey. These defendants argued that their mechanic's


liens had priority over Guernsey's mortgage. Guernsey, in return, filed cross-motions for summary


judgment against each defendant. 


         {¶ 9} In the midst of the summary judgment briefing, Guernsey sought and received leave to


file a supplemental complaint against Commonwealth Land Title Insurance Company. In the


supplemental complaint, Guernsey alleged that it had purchased a title insurance policy from


Commonwealth on July 10, 2003. That policy provided that Commonwealth would compensate


Guernsey for any loss or damage incurred because of the “ [l]ack of priority of the lien of the


insured mortgage over any statutory lien for services, labor or material * * * arising from an


improvement or work related to the land which is contracted for or commenced prior to the Date of


Policy." Guernsey's supplemental complaint sought a declaratory judgment stating that the title


insurance policy covered the loss that Guernsey would suffer if the trial court ruled that


defendants' mechanic's liens were senior to Guernsey's mortgage. 


          {¶ 10} After answering the supplemental complaint, Commonwealth moved for summary


judgment, arguing that the title insurance [894 N.E.2d 720] policy did not require it to indemnify


Guernsey. In response, Guernsey filed a cross-motion for summary judgment, contending the


opposite. 


         {¶ 11} The trial court resolved all of the pending motions for summary judgment in its


January 20, 2006 decision and entry. First, the trial court concluded that the mechanic's liens had


priority over Guernsey's mortgage. Based upon that conclusion, the trial court granted summary


judgment to Hertz, Sauer, and Esco, and it denied summary judgment to Guernsey. Second, the


trial court granted summary judgment to Guernsey on its declaratory judgment claim against







Commonwealth. The trial court found that the title insurance policy obligated Commonwealth to


cover the loss Guernsey incurred because its mortgage was subordinate to the mechanic's liens. 
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{¶ 12} Dissatisfied with the trial court's finding that the mechanic's liens took priority, Guernsey


filed a motion for reconsideration. In a September 26, 2006 decision and entry, the trial court


clarified its earlier decision. Although the trial court again found that the mechanic's liens took


priority over Guernsey's mortgage, it altered its ruling on Esco's motion for summary judgment.


The trial court concluded that Esco's mechanic's lien was valid and superior to Guernsey's


mortgage, but it also found that a question of fact remained as to the amount Esco could recover.


Thus, it denied Esco's motion for summary judgment in part and ordered a trial on the issue of the


amount of Esco's mechanic's lien. 


         {¶ 13} After the September 26, 2006 decision and entry, Guernsey and Esco engaged in


further discovery. Ultimately, Guernsey and Esco stipulated that Esco provided $65,444 in labor,


work, and materials to the renovation project. 


         {¶ 14} On April 10, 2007, the trial court issued a judgment entry that resolved the priority of


the liens against the property, declared that Guernsey was entitled to coverage under the title


insurance policy, and confirmed the sheriff's sale of the property. The trial court also set forth the


amounts due to Hertz, Sauer, and Esco to satisfy their mechanic's liens and ordered the sheriff to


pay those amounts out of the proceeds of the sale of the property. The trial court included


prejudgment interest in the calculation of the amounts due to Hertz, Sauer, and Esco. Finally, the


trial court rendered a deficiency judgment against the Milanos and MSE in the amount remaining


due under the mortgage note. 


         {¶ 15} Guernsey now appeals from the April 10, 2007 judgment entry and assigns the


following errors: 


[1.] Whether the trial court erred in denying the motions of summary judgment as to priority of


affidavit's of mechanic's liens held by Esco Electrical Contractors, Sauer, Inc. and Hertz Rental


Equipment [2.] Whether the trial court erred in awarding prejudgment interest to Esco Electrical


Contractors, Sauer, Inc. and Hertz Rental Equipment 


          {¶ 16} Before we address Guernsey's assignments of error, we must resolve appellees' joint


motion to dismiss. In their motion, appellees argue that Guernsey is not a real party in interest to


this appeal and therefore lacks standing. Appellees contend that Commonwealth-Guernsey's


insurer-is the only party with standing to pursue this appeal. We disagree. 


          {¶ 17} Appellees premise their entire argument upon Civ.R. 17(A), which states that “ [e]very


action shall be prosecuted in the name of the real party in [894 N.E.2d 721] interest." However,


under most circumstances, the Ohio Rules of Civil Procedure are not applicable to cases on


appeal. State v. McGettrick (1987), 31 Ohio St.3d 138, 141, 31 OBR 296, 509 N.E.2d 378, fn. 5,


citing Civ.R. 1(C)(1). Nevertheless, appellees' argument is not without legal basis. Under common 


Page 322


law, only an aggrieved party can exercise the right to appeal. Willoughby Hills v. C.C. Bar's


Sahara, Inc. (1992), 64 Ohio St.3d 24, 26, 591 N.E.2d 1203; Ohio Sav. Bank v. Ambrose (1990),


56 Ohio St.3d 53, 56, 563 N.E.2d 1388, fn. 3. A party is not aggrieved unless it demonstrates that







it has a present interest in the subject matter of the litigation and that it suffered prejudice as a


result of the judgment of the lower court. Id.“ ‘ Appeals are not allowed for the purposes of settling


abstract questions, but only to correct errors injuriously affecting the appellant.’ " Willoughby Hills,


at 26, quoting Ohio Contract Carriers Assn., Inc. v. Pub. Util. Comm. (1942), 140 Ohio St. 160, 23


O.O. 369, 42 N.E.2d 758, syllabus. 


         {¶ 18} Whether Guernsey is an aggrieved party depends upon whether the trial court's


judgment adversely affected it. By ruling that the mechanic's liens took priority over Guernsey's


mortgage, the trial court decreased the amount of proceeds Guernsey could collect from the sale


of the property. Instead of allocating the entire $525,000 to Guernsey, the trial court allocated only


$136,082.17-the remainder of the purchase price after the distributions to the holders of the


mechanic's liens. Thus, the trial court's judgment entry prejudiced Guernsey. 


         {¶ 19} Appellees' argument to the contrary arises from the judgment entry's requirement that


Commonwealth-not Guernsey-remit money to the sheriff for him to distribute to the holders of the


mechanic's liens. In structuring the judgment entry, the trial court attempted to simplify the transfer


of money between Guernsey, Commonwealth, the sheriff, and the holders of the mechanic's liens.


To address appellees' argument, we must unravel the reasoning behind the payment plan the trial


court created. 


         {¶ 20} First, as the purchaser of the property at the sheriff's auction, Guernsey owed the


sheriff the $525,000 purchase price. As a lienholder, Guernsey would then receive $136,082.17


back from the sheriff (or $525,000 minus costs and the amount paid to the holders of the


mechanic's liens). Second, pursuant to the title insurance policy, Commonwealth owed Guernsey


the amount that Guernsey lost because its mortgage did not have priority. In other words,


Commonwealth owed Guernsey $386,988.31-the amount due to the holders of the mechanic's


liens. Therefore, Commonwealth owed Guernsey money and Guernsey owed the sheriff money.


The trial court simply dropped Guernsey from the equation and ordered Commonwealth to pay the


amount it owed Guernsey to the sheriff instead of Guernsey. Although Guernsey actually owed the


sheriff $525,000, and not $386,988.31, the difference was inconsequential because the sheriff


would have returned $136,082.17 of the $525,000 to Guernsey because of its status as a


lienholder.[1] 
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{¶ 21} By removing Guernsey from the payment equation, the trial court masked the prejudice that


Guernsey suffered because of the subordinate position of its mortgage. As we explained above, 


[894 N.E.2d 722] the trial court's judgment adversely affected Guernsey by decreasing the


amount it could receive from the sale proceeds. Although Guernsey turned to its insurer to cover


this loss, Guernsey remains an aggrieved party until Commonwealth compensates it for the loss


by paying the sheriff the money Guernsey actually owes him. Stated differently, Commonwealth


does not stand in Guernsey's shoes-absorbing Guernsey's loss-until it pays the loss. See


Newcomb v. Cincinnati Ins. Co. (1872), 22 Ohio St. 382, 387, 1872 WL 17 (“ the loss is, in the first


instance, that of the assured, [but] after reimbursement or compensation, it becomes the loss of


the insurer" [emphasis added] ). Because Commonwealth has not made the payment, Guernsey







still bears the loss. As an aggrieved party, Guernsey has standing to bring this appeal, and


consequently, we deny appellees' motion to dismiss. 


         {¶ 22} By Guernsey's first assignment of error, it argues that the trial court erred in denying


its cross-motions for summary judgment. First, Guernsey asserts three reasons why the


mechanic's liens at issue are invalid and unenforceable: (1) Esco failed to state the correct amount


due to it in its affidavit for mechanic's lien, (2) Esco failed to timely file its affidavit for mechanic's


lien with the recorder, (3) Hertz failed to include a sufficient description of the Oak Creek Drive


property in its affidavit for mechanic's lien. Second, Guernsey argues that the mechanic's liens do


not take priority over its mortgage for three reasons: (1) with no evidence that establishes that the


“ first visible work" occurred prior to the date on which Guernsey recorded its mortgage, appellees


cannot claim priority on the basis of R.C. 1311.13(A), (2) as the holder of a construction mortgage


under R.C. 1311.14, Guernsey has priority over all other liens; (3) as the holder of an open-end


mortgage under R.C. 5301.232, Guernsey has priority over all other liens. We will address each


argument in turn. 


         {¶ 23} Appellate review of summary judgment motions is de novo. Andersen v. Highland


House Co. (2001), 93 Ohio St.3d 547, 548, 757 N.E.2d 329. “ ‘ When reviewing a trial court's


ruling on summary judgment, the court of appeals conducts an independent review of the record


and stands in the shoes of the trial court.’ " Abrams v. Worthington, 169 Ohio App.3d 94, 2006-


Ohio-5516, 861 N.E.2d 920, at ¶ 11, quoting Mergenthal v. Star Banc Corp. (1997), 122 Ohio


App.3d 100, 103, 701 N.E.2d 383.Civ.R. 56(C) provides that a trial court must grant summary


judgment when the moving party demonstrates that (1) there is no genuine issue of material fact,


(2) the moving party is entitled to judgment as 
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a matter of law, and (3) reasonable minds can come to but one conclusion and that conclusion is


adverse to the party against whom the motion for summary judgment is made. Gilbert v. Summit


Cty., 104 Ohio St.3d 660, 2004-Ohio-7108, 821 N.E.2d 564, at ¶ 6. 


          {¶ 24} When seeking summary judgment on the ground that the nonmoving party cannot


prove its case, the moving party bears the initial burden of informing the trial court of the basis for


the motion and identifying those portions of the record that demonstrate the absence of a genuine


issue of material fact on an essential element of the nonmoving party's claims. Dresher v. Burt


(1996), 75 Ohio St.3d 280, 293, 662 N.E.2d 264. The moving party does not discharge this initial


burden under Civ.R. 56 by simply making a conclusory allegation that the nonmoving party has no


evidence to prove its case. Id.; Vahila v. Hall (1997), 77 Ohio St.3d 421, 429, 674 N.E.2d 1164.


Rather, the moving party must affirmatively demonstrate by affidavit or by other Civ.R. 56(C)


evidence that the nonmoving party has no [894 N.E.2d 723] evidence to support its claims.


Dresher, at 293, 662 N.E.2d 264. If the moving party meets this initial burden, then the nonmoving


party has a reciprocal burden outlined in Civ.R. 56(E) to set forth specific facts showing that there


is a genuine issue for trial and, if the nonmoving party does not so respond, summary judgment, if


appropriate, shall be entered against the nonmoving party. Id. 


          {¶ 25} First, Guernsey argues that its mortgage takes precedent over Esco's mechanic's lien


because deficiencies in the affidavit for mechanic's lien make the lien invalid. R.C. 1311.02 states:







[2] 


Every person who performs work or labor upon or furnishes material in furtherance of any


improvement undertaken by virtue of a contract, express or implied, with the owner, part owner, or


lessee of any interest in real estate, * * * and every person who as a subcontractor, laborer, or


materialman, performs any labor or work or furnishes any material to an original contractor or any


subcontractor, in carrying forward, performing, or completing any improvement, has a lien to


secure the payment therefor upon the improvement and all interests that owner, part owner, or


lessee may have or subsequently acquire in the land or leasehold to which the improvement was


made or removed. In granting mechanic's liens to laborers and material suppliers, R.C. 1311.02


prevents the owner of the property from obtaining the benefit of its improvement and any


consequent increase in its value at the expense of an unpaid laborer or 
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material supplier. Fifth Third Bank v. Dayton View Community Dev. Corp., Montgomery App. No.


21696, 2007-Ohio-3806, 2007 WL 2164038, at ¶ 11. 


          {¶ 26} To perfect the type of lien recognized in R.C. 1311.02, a person must file an affidavit


for mechanic's lien with the recorders of the counties in which the improved property is located.


R.C. 1311.06(A). The affidavit must include (1) the amount due over and above all legal setoffs,


(2) a description of the property to be charged with the lien, (3) the name and address of the


person to or for whom the labor or work was performed or material was furnished, (4) the name of


the owner, part owner, or lessee, if known, (5) the name and address of the lien claimant, and (6)


the first and last dates that the lien claimant performed any labor or work or furnished any material


to the improvement giving rise to the lien. Id. Because R.C. 1311.06 creates a right in derogation


of the common law, courts must strictly construe it when determining whether a lien attaches.


Crock Constr. Co. v. Stanley Miller Constr. Co. (1993), 66 Ohio St.3d 588, 592, 613 N.E.2d 1027;


C.C. Constance Sons v. Lay (1930), 122 Ohio St. 468, 469, 172 N.E. 283. 


         {¶ 27} In the case at bar, Guernsey argues that Esco's mechanic's lien is invalid because


Esco's affidavit did not correctly state the amount due over and above all legal setoffs. Esco's


affidavit for mechanic's lien, recorded February 25, 2004, stated that Esco was due $70,944 for


the labor and materials provided to the ice-rink renovations. 


          {¶ 28} When Esco moved for summary judgment as to the priority of its mechanic's lien, it


attached an affidavit from David Jaynes, Esco's chief executive officer. In his affidavit, Jaynes


swore to facts proving that Esco had a right to a mechanic's lien, including the fact that MSE owed


Esco 


[894 N.E.2d 724] $70,944 over and above all legal setoffs. Thus, Esco produced evidence


establishing that its affidavit for mechanic's lien complied with R.C. 1311.06(A) by including the


correct amount due to it. 


         {¶ 29} Guernsey's challenge to Esco's compliance with R.C. 1311.06(A) consisted solely of


the conclusory allegation that “ Mr. Jaynes could not prove how he came up with the amount of


$70,944 as the amount due." On appeal, Guernsey supplements that conclusory allegation with


references to Jaynes's November 9, 2004 and February 9, 2007 depositions and to the stipulation


between Guernsey and Esco that $65,444 was due to Esco. 







          {¶ 30} When reviewing a ruling on summary judgment, an appellate court restricts its


consideration to “ ‘ the same evidentiary materials that were properly before the trial court at the


time it ruled on the summary judgment motion.’ " Gentile v. Ristas, 160 Ohio App.3d 765, 2005-


Ohio-2197, 828 N.E.2d 1021, at ¶ 11, quoting 
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Am. Energy Serv., Inc. v. Lekan (1992), 75 Ohio App.3d 205, 208, 598 N.E.2d 1315. Neither


Jaynes's February 9, 2007 deposition nor the stipulation existed when the trial court decided


Guernsey's motions for summary judgment and reconsideration. Consequently, we can consider


testimony only from Jaynes's November 9, 2004 deposition in determining whether the trial court


properly adjudicated those motions. 


         {¶ 31} Midway through Jaynes's November 9, 2004 deposition, Guernsey's attorney


produced a “ large packet of documents" that Esco had previously disclosed during discovery.


From Jaynes's deposition testimony, we gather that the documents contained invoices, time


sheets, and canceled checks that memorialized the labor and materials Esco expended during the


renovation of the ice rink. Jaynes spent a large portion of the deposition discussing these


documents, but Guernsey's attorney never made them exhibits to the deposition. With the


exception of six pages, these documents do not appear in the record. 


         {¶ 32} Toward the end of the deposition, Guernsey's attorney asked Jaynes for a “


breakdown of how you got to 70,944." Jaynes agreed to provide one. In its motion for summary


judgment and on appeal, Guernsey alleged that Jaynes never turned over a breakdown. 


         {¶ 33} Based upon the lack of this breakdown, Guernsey asserts that the trial court erred in


determining the amount of the lien. We disagree. As a party moving for summary judgment,


Guernsey bore the burden of identifying those portions of the record that demonstrated that the


Esco lien included the wrong amount. Dresher, 75 Ohio St.3d at 293, 662 N.E.2d 264. Guernsey


could have accomplished this by introducing into the record the “ large packet of documents" and


demonstrating that the amounts recorded did not add up to $70,944. Guernsey, however, based


its argument solely on conclusory statements and the absence of evidence. Neither constitutes the


affirmative evidence necessary to satisfy Guernsey's burden as the party moving for summary


judgment. Id. 


         {¶ 34} Guernsey now contends that it did not have the evidence necessary to effectively


move for summary judgment on the issue of the amount of the lien. If true, Guernsey could have


remedied the situation by seeking a continuance and/or a motion to compel. Guernsey's failure to


secure the evidence that it needed is not a basis on which to reverse the trial court's judgment. 


          {¶ 35} Because Guernsey failed to identify any evidence establishing that Esco's affidavit for


its mechanic's lien stated the wrong amount, we conclude that the trial [894 N.E.2d 725] court


properly denied it summary judgment on that question. 


          {¶ 36} Guernsey next argues that Esco's lien is invalid because Esco did not timely file its


affidavit for a mechanic's lien. R.C. 1311.06(B)(3) required Esco to record its affidavit “ within


seventy-five days from the date on which the last of the labor or work was performed or material


was furnished." Esco 
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recorded its affidavit on February 25, 2004 and stated therein that it furnished the last labor and


material on January 8, 2004. Based upon this timeline, Esco recorded its affidavit only 48 days


after the last day of work-well within the 75-day window. 


          {¶ 37} Guernsey asserts two reasons why the trial court erred in its resolution of the timing


issue-one factual and one legal. First, Guernsey argues that it was entitled to summary judgment


because Esco failed to produce evidence establishing that it timely filed its mechanic's lien. When


it moved for summary judgment, Guernsey identified evidence that suggested that Esco's last day


of work was not January 8, 2004. In his November 9, 2004 deposition, Jaynes admitted that he did


not have any documentary evidence demonstrating that January 8, 2004, was the last day Esco


spent working on the ice-rink renovation. The time sheets that Esco produced showed that Esco


laborers worked on the renovation on August 13 through 18, September 24 through 25, and


October 20 through 24 and 27 through 30, 2003. Focusing upon this documentary evidence,


Guernsey argues that Esco's last day of work was October 30, 2003, not January 8, 2004. If


Guernsey is correct, then Esco recorded its affidavit for mechanic's lien well after the 75-day


window closed, and thus its lien is invalid. 


         {¶ 38} Esco, however, responds to Guernsey's evidence with its own contrary evidence.


Esco relies upon Jaynes's deposition testimony that, at Milano's request, he and three other Esco


laborers terminated the wires on newly installed ice-melting equipment on January 8, 2004.


Moreover, Esco points out that the Milanos and MSE admitted in their answer the allegation in


Esco's complaint [3] that January 8, 2004, was its last day of work. 


         {¶ 39} Given the conflicting evidence, we conclude that a question of fact exists regarding


the last date Esco worked on the ice-rink renovations. Consequently, we find that the trial court


properly denied Guernsey summary judgment on this issue. 


          {¶ 40} We recognize that the trial court found that Guernsey's documentary evidence did not


create a question of fact as to Esco's last day of work, and on that basis, it granted Esco's motion


for summary judgment. However, the trial court's ruling on Esco's motion for summary judgment is


not before us for review. Guernsey's first assignment of error challenges only the denial of its own


motion for summary judgment, not the grant of Esco's motion for summary judgment. Because we


determine appeals on the merits of the errors assigned, we will not address whether the trial court


properly granted Esco summary 
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judgment. App.R. 12(A)(1)(b); In re Brown, Franklin App. No. 03AP-1205, 2005-Ohio-2425, 2005


WL 1177943, at ¶ 11 (holding that appellate courts do not “ attempt to construct assignments of


error that may be discernable from the record" ); In re Estate of Taris, Franklin App. No. 04AP-


1264, 2005-Ohio-1516, 2005 WL 736627, at ¶ 5-6 (refusing to “ address any additional


contentions in the argument section of the [894 N.E.2d 726] brief that do not plainly fall under one


of the listed assignments of error" ). 


         {¶ 41} Guernsey next turns to its legal argument: the work that Jaynes described as


occurring on January 8, 2004, was not within the ambit of Esco's contract with MSE, so Esco


could not use that date to calculate the 75-day window. 


          {¶ 42} The time for perfecting a lien cannot be extended by tacking together separate







contracts. King v. Cleveland Ship-Bldg. Co. (1893), 50 Ohio St. 320, 329, 34 N.E. 436. In other


words, performance of a second contract does not open another 75-day window for the filing of a


lien to secure payment for labor or materials provided under an unrelated, earlier-performed


contract. Metal Glass Technologies, Inc. v. Trinity Universal Ins. Co. (Oct. 6, 1993), Hamilton App.


No. C-920519, 1993 WL 465411 (“ Subsequent, secondary contracts cannot be used to delay the


completion date and the resulting filing time for the original contract" ). However, when work is


performed or materials are delivered “ under a continuous transaction reasonably under the


general arrangement between the parties, it may be found that a lien could be properly filed within


the period of the last labor performed or material delivered." Talco Capital Corp. v. State


Underground Parking Comm. (1974), 41 Ohio App.2d 171, 179, 70 O.O.2d 343, 324 N.E.2d 762.


See also Specialty Minerals, Inc., v. Dunbar Mechanical, Inc. (C.A.6, 2005), 164 Fed.Appx. 539,


541-542, quoting Walter v. Brothers (1932), 42 Ohio App. 15, 18, 181 N.E. 554 (stating that “ ‘


[t]he true test’ " is whether the work performed is “ ‘ a necessary part of the proper completion and


performance of the work which the lien claimant undertook to do’ " ). 


         {¶ 43} In the case at bar, Jaynes testified that MSE hired Esco to perform all of the electrical


work necessary to renovate the ice rink. This broad mandate includes the termination of ice-


melting equipment used at the rink-the work that Jaynes said Esco completed on January 8, 2004.


Consequently, we conclude that the trial court properly denied Guernsey summary judgment on its


legal argument as well as its factual argument. 


          {¶ 44} Guernsey also assails the validity of Hertz's affidavit for its mechanic's lien, arguing


that Hertz did not sufficiently describe the Oak Creek Drive property in the affidavit. We disagree. 
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{¶ 45} As we stated above, R.C. 1311.06(A) requires that an affidavit for a mechanic's lien include


“ a description of the property to be charged with the lien." Pursuant to R.C. 1311.06(D), “ [f]or


purposes of this section, the description of the property is sufficient if made in accordance with


division (B)(1) of section 1311.04 of the Revised Code." Thus, the description in the affidavit must


be one “ sufficient to describe the real property for the purpose of conveyance, or [be] contained in


the instrument by which the owner, part owner, or lessee took title." R.C. 1311.04(B)(1). “ An


incorrect description of the property that is the subject of a mechanic's lien generally vitiates that


lien." Internatl. Refractory Serv. Corp. v. Woodmen of the World Life Ins. Soc. (1990), 68 Ohio


App.3d 513, 516, 589 N.E.2d 79. 


         {¶ 46} In the case at bar, Hertz's affidavit for its mechanic's lien includes the following


description of the Oak Creek Drive property: 


Central Ohio Roller Hockey, 6810 Oak Creek Drive, Columbus, OH 43229 in the county of


Franklin (Legal Description : CLEVELAND AVE, R18 T2 1/4T1, 1.1169 ACRES ), Parcel ID # 010-


196064-00 . 


          The general warranty deed-the instrument by which MSE took title of the property 


[894 N.E.2d 727] -includes a full metes and bounds description of the property, as well as the


following: 


Parcel No.: 010-196064 Street Address: 6810 Oak Creek Drive, Columbus, OH 43229 


         Thus, the general warranty deed contains the description set forth in Hertz's affidavit, i.e., the







parcel number and street address of the property. As Hertz's affidavit incorporates the type of


description required by R.C. 1311.04(B)(1), it is valid. Consequently, the trial court properly denied


Guernsey summary judgment on the description issue. 


          {¶ 47} Turning from its attack on the validity of appellees' mechanic's liens, Guernsey next


argues that the trial court erred in determining the priority of the liens. First, Guernsey assets that


appellees cannot rely upon R.C. 1311.13 to claim priority over its mortgage. We disagree. 


         {¶ 48} Generally, mortgages “ take effect at the time they are delivered to the recorder for


record." R.C. 5301.23(A). Mechanic's liens, however, can take effect before they are recorded.


Pursuant to R.C. 1311.13(A)(1):[4] 


Liens under sections 1311.01 to 1311.22 of the Revised Code for labor or work performed or


materials furnished prior to the recording of the notice of 
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commencement pursuant to section 1311.04 of the Revised Code are effective from the date the


first visible work or labor is performed or the first materials are furnished by the original contractor,


subcontractor, materialman, or laborer at the site of improvement. 


         {¶ 49} In the case at bar, the parties do not dispute that neither the Milanos nor MSE filed a


notice of commencement. Thus, pursuant to R.C. 1311.13(A)(1), appellees' mechanic's liens took


effect “ from the date the first visible work or labor [was] performed or the first materials [were]


furnished." Id. See Curry Durham, Ohio Real Property Law and Practice (6th Ed.2006), Section


18.09[1] (“ if a notice of commencement is never recorded, and if the claimant otherwise complies


with all requirements, that claimant's lien is effective from the date anyone performs the first visible


work or labor or furnishes the first material at the site of the private improvement" ). 


         {¶ 50} Appellees presented evidence that the “ first materials [were] furnished" when Hertz


delivered two aerial work platforms to the site on June 16, 2003. Thus, all of the mechanic's liens


properly filed against the Oak Creek Drive property took effect on June 16, 2003. Guernsey's


mortgage did not become effective until July 10, 2003-the date on which it delivered its mortgage


to the recorder. Because Guernsey's mortgage became effective after the mechanic's liens


became effective, the mortgage is subordinate to the mechanic's liens. 


         {¶ 51} In arguing otherwise, Guernsey relies upon Huntington Natl. Bank v. Treasurer of


Franklin Cty. (1983), 13 Ohio App.3d 408, 13 OBR 493, 469 N.E.2d 535. We conclude that


Huntington does not govern the outcome in this case. In Huntington, this court construed a


previous version of R.C. 1311.13, which provided: 


[Mechanic's] liens shall be preferred to all other titles, liens, or encumbrances which may attach to


or upon such construction, excavation, machinery, or improvement, or to or upon the land upon


[894 N.E.2d 728] which they are situated, which shall either be given or recorded subsequent to


the commencement of said construction, excavation, or improvement. 


         Former R.C. 1311.13(B), 1953 H.B. No. 1.[5] This court held that the kind of activity that


constituted “ ‘ commencement of * * * construction’ " turned upon a “ ‘ visibility’ " test-“ whether the


work performed had produced visible results" that would be “ reasonably apparent to a person


examining the site." Huntington, 13 Ohio App.3d at 409, 13 OBR 493, 469 N.E.2d 535.


Furthermore, this 
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court stated that “ [i]n order for the work to be deemed the commencement of construction, it must


form a part of the work necessary for the construction and be of a nature that can afterward be


considered a component part of the structure." Id. 


         {¶ 52} In crafting the current incarnation of R.C. 1311.13, the General Assembly did not


radically depart from the judicial interpretation of the now defunct version of R.C. 1311.13.


Nevertheless, the General Assembly altered R.C. 1311.13 significantly when it allowed the first


furnishing of materials to trigger the effective date of mechanic's liens. Previously, in applying R.C.


1311.13, courts often concentrated solely upon results, i.e., whether visible construction had


commenced. See, e.g., Sears, Roebuck Co. v. J-Z Realty Co. (Dec. 28, 1978), Franklin App. No.


78AP-356, 1978 WL 217298 (“ the work done must be such that it is obvious that an improvement,


such as a building, is to take place" ); Fryman v. McGhee (1958), 108 Ohio App. 501, 504, 9


O.O.2d 488, 163 N.E.2d 63 (“ the construction must be of such a nature as to be ‘ reasonably


apparent’ upon inspection" ); Ohio Sav. Assn. v. Bell (1926), 25 Ohio App. 84, 86, 158 N.E. 548


(requiring “ physical acts done on the premises [to] produce[ ] results visible and sufficient to


indicate to a person examining the premises that the construction of the building had actually


commenced, so as to charge the plaintiff with notice" ). Now, however, R.C. 1311.13 requires


courts to focus upon the construction process and determine when the first visible work or labor is


performed or the first materials are furnished. 


         {¶ 53} Examining evidence of the process employed to renovate the ice rink, we find that


Hertz provided the first materials on June 16, 2003. Guernsey does not dispute that fact.


Therefore, pursuant to R.C. 1311.13(A)(1), we conclude that the mechanic's liens took effect on


June 16, 2003-almost a full month before Guernsey recorded its mortgage. 


         {¶ 54} Guernsey, however, argues that Sauer cannot claim June 16, 2003, as the date on


which its mechanic's lien became effective. Guernsey bases this argument upon R.C.


1311.13(A)(3). Contrary to Guernsey's contention, R.C. 1311.13(A)(3) is irrelevant to this case.


That provision provides an exception to the rule articulated in R.C. 1311.13(A)(2). According to


R.C. 1311.13(A)(2), mechanic's liens for labor or work performed or materials furnished after the


recording of a notice of commencement are effective from the date of the recording of the notice of


commencement. As we noted above, MSE never filed a notice of commencement. Therefore,


neither R.C. 1311.13(A)(2) nor 1311.13(A)(3) is relevant to our analysis of the priority issue. 


          {¶ 55} To rebut the order of priority established through the application of [894 N.E.2d 729]


R.C. 1311.13(A)(1), Guernsey argues that its mortgage has priority under 
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R.C. 1311.14, the construction-mortgage statute. Because Guernsey's mortgage does not qualify


as a construction mortgage, we disagree. 


          {¶ 56} Generally, a mortgage is subordinate to mechanic's liens that have an effective date


prior to the date on which the mortgage is recorded. P.K. Bellefontaine, Inc. v. Aldredge (May 17,


1977), Logan App. No. 8-76-5, 1977 WL 199564. However, R.C. 1311.14 provides an exception to


this general rule. Pursuant to R.C. 1311.14: 


Except as provided in this section, the lien of a mortgage given in whole or in part to improve real







estate, or to pay off prior encumbrances thereon, or both, the proceeds of which are actually used


in the improvement * * * or to pay off prior encumbrances, or both, and which mortgage contains


therein the correct name and address of the mortgagee, together with a covenant between the


mortgagor and mortgagee authorizing the mortgagee to do all things provided to be done by the


mortgagee under this section, shall be prior to all mechanic's, materialman's, and similar liens * * *


to the extent that the proceeds thereof are used and applied for the purposes of and pursuant to


this section. 


          {¶ 57} Thus, a mortgage used to finance improvements or pay off prior encumbrances in


compliance with R.C. 1311.14 has priority over any mechanic's liens, even if the mortgage is filed


after the first visible work or labor is performed or the first materials are furnished. Wayne Bldg. &


Loan Co. v. Yarborough (1967), 11 Ohio St.2d 195, 209, 40 O.O.2d 182, 228 N.E.2d 841;


French's Inc. v. Dominic Constr., Inc. (June 30, 1995), Trumbull App. No. 93-T-4969, 1995 WL


1100094. See also In re Qualstan Corp. (Bkrtcy.S.D.Ohio 2004), 310 B.R. 833, 840 (“ Section


1311.14 was enacted with the intent to give to a construction mortgage priority over mechanics'


liens although the mortgage was recorded subsequent to the effective date of the mechanics'


liens" ). In other words, “ [w]here a mortgagee substantially adheres to the provisions of R.C.


1311.14, it serves to negate R.C. 1311.13, and give priority to an after-recorded [mortgage]." Barr


v. Masterpiece Homes (July 21, 1994), Cuyahoga App. No. 65835, 1994 WL 385998. See also


Highland Sav. Assn. v. Clinton Constr. Co. (June 28, 1976), Clinton App. No. 311, 1976 WL


189219. 


          {¶ 58} In the case at bar, Guernsey asserts that its mortgage is a construction mortgage


because the mortgage funds paid off a prior mortgage on the Oak Creek Drive property. In support


of this assertion, Guernsey relies upon a settlement statement that summarizes the financial


aspects of the sale of the property. Under the subtitle “ REDUCTIONS IN AMOUNT DUE TO


SELLER," the statement includes an entry for “ Payoff of first Mortgage to Crown NorthCorp" with


$310,220.91 allocated to that entry. The trial court, however, found that this evidence was


inadmissible and refused to consider it. 
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{¶ 59} When ruling upon a motion for summary judgment, a trial court only considers admissible


evidence. Tokles & Son, Inc. v. Midwestern Indemn. Co. (1992), 65 Ohio St.3d 621, 631, 605


N.E.2d 936, fn. 4 (“ Only facts which would be admissible in evidence can be * * * relied upon by


the trial court when ruling upon a motion for summary judgment" ); Nationwide Life Ins. Co. v.


Kallberg, Lorain App. No. 06CA008968, 2007-Ohio-2041, 2007 WL 1238609, at ¶ 20; Molnar v.


Klammer, Lake App. No. 2004 L 072 CA, 2005-Ohio-6905, 2005 WL 3528870, at ¶ 65; 


[894 N.E.2d 730] Fray v. Toledo Edison Co., Lucas App. No. L-02-1260, 2003-Ohio-3422, 2003


WL 21489416, at ¶ 30. “ Hearsay statements, unless an exception to the hearsay rule, are not


admissible evidence in a summary judgment context." Paulino v. McCary, Franklin App. No. 04AP-


1186, 2005-Ohio-5920, 2005 WL 2981298, at ¶ 6, fn. 1. See also Re v. Kessinger, Butler App. No.


CA2007-02-044, 2008-Ohio-167, 2008 WL 170602, at ¶ 42; Ullmann v. Duffus, Franklin App. No.


05AP-299, 2005-Ohio-6060, 2005 WL 3047433, at ¶ 23; Jones v. Greene Countrie Apts. (June 14,







1994), Franklin App. No. 94APE01-105, 1994 WL 265656. 


         {¶ 60} Here, the payoff entry in the settlement statement constitutes an out-of-court


statement offered for the truth of the matter asserted, and thus, it is inadmissible hearsay evidence


unless it falls within one of the Evid.R. 803 or 804 exceptions. Beyond the bald assertion that “


[t]he document is also admissible under R. Evid. 803," Guernsey offers no argument on the


question of the settlement statement's admissibility. Arguably, the trial court could have admitted


the settlement statement under Evid.R. 803(6), the business-record exception. Guernsey,


however, did not provide the necessary foundation for this exception to apply. See State v. Davis,


116 Ohio St.3d 404, 2008-Ohio-2, 880 N.E.2d 31, at ¶ 171 (setting forth the criteria necessary for


evidence to qualify for admission under Evid.R. 803(6)). 


         {¶ 61} Without admissible evidence proving that the mortgage funds went to pay off the prior


mortgage, Guernsey cannot establish that it complied with the R.C. 1311.14 requirements.


Therefore, we conclude that Guernsey's mortgage did not gain priority over the mechanic's liens


by virtue of R.C. 1311.14. 


          {¶ 62} Guernsey next argues that R.C. 5301.232, the open-end-mortgage statute, grants its


mortgage priority over the mechanic's liens. We disagree. 


         {¶ 63} Under R.C. 5301.232(B): 


A mortgage complying with division (A) of [R.C. 5301.232] and securing unpaid balances of loan


advances * * * is a lien on the premises described therein from the time such mortgage is


delivered to the recorder for record for the full amount of the total unpaid loan indebtedness,


including the unpaid 
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balances of such advances that are made under such mortgage, plus interest thereon, regardless


of the time when such advances are made. 


         Thus, advances a mortgagee makes after recording the mortgage take effect on the date


that the mortgage was recorded, as long as the mortgage and the advances comply with the


requirements of R.C. 5301.232. Curry Durham, Ohio Real Property Law and Practice (6 Ed.2006),


Section 18.09[4][b][i]. Consequently, under certain circumstances, R.C. 5301.232 gives advances


of mortgage funds priority over liens recorded after the mortgage but before the advance. Colonial


Mtge. Serv. Co. v. Southard (1978), 56 Ohio St.2d 347, 10 O.O.3d 481, 384 N.E.2d 250, syllabus. 


         {¶ 64} In the case at bar, the record contains no evidence that Guernsey made any


advances under the mortgage after it recorded the mortgage. Because no advances are at issue,


R.C. 5301.232 is inapplicable to this case. Pursuant to R.C. 5301.23(A), Guernsey's mortgage


took effect on the date that it was recorded-July 10, 2003. Nothing in R.C. 5301.232 entitles


Guernsey to an earlier effective date than that. Therefore, we conclude that R.C. 5301.232 does


not invest Guernsey's mortgage with priority over the mechanic's liens. 


          {¶ 65} In sum, R.C. 1311.13 entitles the mechanic's liens to priority over Guernsey's [894


N.E.2d 731] mortgage, and neither R.C. 1311.14 nor 5301.232 negates that priority. Therefore, we


conclude that the trial court properly denied Guernsey's motion for summary judgment, and we


overrule its first assignment of error. 


          {¶ 66} By Guernsey's second assignment of error, it argues that the trial court erred in







granting appellees prejudgment interest. We agree. 


         {¶ 67} Pursuant to R.C. 1343.03(A), “ when money becomes due and payable upon any


bond, bill, note, or other instrument of writing * * * [and] upon all verbal contracts entered into, * * *


the creditor is entitled to interest * * *." This court addressed whether R.C. 1343.03 entitled a


holder of a mechanic's lien to prejudgment interest in Capital City Lumber Co. v. Ellerbrock (1966),


7 Ohio App.2d 202, 36 O.O.2d 339, 220 N.E.2d 141. In that case, we held that prejudgment


interest was not available because “ there [was] no privity of contract between [the subcontractor]


and [the owner of the property] and * * * the proceeding * * * [was] in rem not in personam. " Id. at


206, 36 O.O.2d 339, 220 N.E.2d 141. The reasoning behind our holding lay in the evolution of the


Ohio mechanic's lien statutes. In 1896, the Supreme Court of Ohio declared a mechanic's lien


statute unconstitutional because it authorized a subcontractor who did not have a contractual


relationship with the property owner to file a lien against the property. Id., citing Palmer v. Tingle


(1896), 55 Ohio St. 423, 45 N.E. 313. However, in 1912, the Ohio Constitution was amended to


allow the General Assembly to pass laws that permitted subcontractors to secure liens against the


property that they improved with their labor or materials. 
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Id. at 207, 36 O.O.2d 339, 220 N.E.2d 141, quoting Section 33, Article II, Ohio Constitution. Based


upon this change in the Ohio Constitution, the Supreme Court of Ohio found that the mechanic's


lien statutes established “ ‘ a right in rem and not a right in personam. ’ " Ellerbrock, at 207, 36


O.O.2d 339, 220 N.E.2d 141, quoting Schuholz v. Walker (1924), 111 Ohio St. 308, 311, 145 N.E.


537. See also Crandall v. Irwin (1942), 139 Ohio St. 253, 259, 22 O.O. 273, 39 N.E.2d 608 (“ An


action or proceeding to enforce or foreclose a mechanic's lien is an action in rem against the


property upon which the lien has been perfected and does not require a judgment in personam" ). 


         {¶ 68} In other words, Before the constitutional amendment, recovery under a mechanic's


lien depended upon the existence of a contractual relationship between the owner and the laborer


or material supplier. Without that contractual relationship, the laborer or material supplier could not


pursue an action in personam, i.e., an action against the owner. After the constitutional


amendment, a laborer or material supplier did not need the contractual relationship with the owner


to recover unpaid fees. By virtue of a mechanic's lien, a laborer or material supplier had a statutory


right to bring an action in rem, i.e., an action against the property. 


         {¶ 69} Applying the above, this court concluded that the subcontractor could not recover


prejudgment interest under R.C. 1343.03 because its right to recovery was not based upon a


written instrument or verbal contract. Rather, its right to recover arose from the mechanic's lien


statute and went against the property only. 


          {¶ 70} Since we decided Ellerbrock, courts from other appellate districts have cited it for the


proposition that prejudgment interest under R.C. 1343.03 is not available to a subcontractor


because the subcontractor and property owner do not share privity of contract. See Tri-State


Crane Rental, Inc. v. Watson Gravel, Inc., Hamilton App. No. C-030392, 2004-Ohio-1262, 2004


WL 534829, at ¶ 10; 


[894 N.E.2d 732] R.W.I. Supply Co., Inc. v. Knight (Sept. 11, 1992), Lake App. No. 92-L-021,


1992 WL 233183; Maintenance Unlimited, Inc. v. Salemi (1984), 18 Ohio App.3d 29, 34, 18 OBR







54, 480 N.E.2d 113. Two appellate districts have taken this rule one step further, holding that a


trial court can award prejudgment interest when privity of contract exists. ABC Supply Co., Inc. v.


Custom Installation, Inc. (1993), 89 Ohio App.3d 758, 766, 627 N.E.2d 618; Shaker Sav. Assn. v.


Greenwood Village, Inc. (1982), 7 Ohio App.3d 141, 142, 7 OBR 184, 454 N.E.2d 984; Curtis v.


Nero Ent., Inc. (Oct. 24, 1974), Cuyahoga App. No. 33502, 1974 WL 184937. On the other hand,


the Second District Court of Appeals relied upon Ellerbrock for the proposition that “ a judgment


foreclosing a mechanic's lien, being an action in rem, is not within the scope of R.C. 1343.03."


Piqua Concrete Co. v. Centel Cable Television Co., Miami App. No. 87CA50, 1988 WL 35297. In a


subsequent case, the Second District stated: 
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As noted in Capital City Lumber Co. v. Ellerbrock (1964), 7 Ohio App.2d 202 [36 O.O.2d 339, 220


N.E.2d 141], the reason that prejudgment interest is not allowable with respect to mechanic's liens


is because an action to foreclose a mechanic's lien is not an action in personam but an action in


rem. It is not a situation where the owner has obligated himself to the lienee by virtue of a contract,


but a special situation in which a subcontractor is given a statutory lien against real estate. 


Western World Ins. Co. v. Erie Ins. Co. (May 6, 1988), Montgomery App. No. 10550, 1988 WL


45126. 


          {¶ 71} We find that the Second District's interpretation of Ellerbrock most closely


corresponds with the holding and reasoning of our decision and the controlling precedent.


Pursuant to Schuholz and Crandall, all actions to enforce a mechanic's lien are in rem, not just


those asserted by a subcontractor. Therefore, whenever a holder of a mechanic's lien enforces its


lien in court, it recovers against the property based upon a statutorily granted right. Although some


holders may also have contractual actions against the property owner, foreclosure on a


mechanic's lien does not implicate any contractual right to recovery. Crandall, 139 Ohio St. at 258-


259, 22 O.O. 273, 39 N.E.2d 608. As the entitlement to enforce a mechanic's lien arises as a


matter of law and not from a written instrument or verbal contract, holders of mechanic's liens


cannot receive prejudgment interest under R.C. 1343.03(A). See State ex rel. Mun. Constr. Equip.


Operators' Labor Council v. Cleveland, 114 Ohio St.3d 183, 2007-Ohio-3831, 870 N.E.2d 1174, at


¶ 72 (denying prejudgment interest under R.C. 1343.03(A) because the relators' entitlement to


recovery arose as a matter of law and not from a written instrument, book account, settlement,


verbal contract, or judgment). Accordingly, we conclude that the trial court erred in granting


appellees prejudgment interest, and we sustain Guernsey's second assignment of error. 


         {¶ 72} For the foregoing reasons, we deny appellees' motion to dismiss. Additionally, we


overrule Guernsey's first assignment of error, and we sustain Guernsey's second assignment of


error. We affirm in part and reverse in part the judgment of the Franklin County Court of Common


Pleas, and we remand this matter to that court for further proceedings in accordance with law and


this opinion. 


         Judgment affirmed in part and reversed in part, motion to dismiss denied, and cause


remanded. 


          SADLER and TYACK, JJ., concur. 


--------- 







Notes: 
[1] We recognize that the two sums at issue here-the $386,988.31 due to the holders of the


mechanic's liens and the $136,082.17 due to Guernsey-amount to only $523,070.48, not


$525,000. The trial court ordered Guernsey to remit the difference-$1,929.52-to the sheriff to cover


certain costs. 
[2] Sub.H.B. No. 487, effective March 30, 2007, amended R.C. 1311.02 to reflect gender-neutral


language. In the case at bar, we quote and apply the previous version of R.C. 1311.02, which was


in effect at the time Guernsey filed its foreclosure action. 
[3] Esco filed a counterclaim and cross-claims seeking foreclosure. 
[4] The version of R.C. 1311.13(A)(1) quoted above is not the version in effect today. Am.H.B. No.


487, effective March 30, 2007, added language to R.C. 1311.13(A)(1). We quote and apply the


version of R.C. 1311.13(A)(1) that was in effect when Guernsey filed its foreclosure action. 
[5] The Mechanics' Lien Act, R.C. 1311.01 through 1311.32, underwent major revision in the early


1990s. See Am.Sub.H.B. No. 238, 1990 Am.Sub.H.B. No. 238, 143 Ohio Laws, Part III, 3676. In


the course of that revision, the General Assembly made the changes reflected in the version of


R.C. 1311.13 applied in this case. 


--------- 
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Synopsis
Background: Landlord brought action
to eject its shopping center tenant
for non-payment of rent. The Third
District Court, Salt Lake County,
Roger A. Livingston, J., entered
summary judgment in favor of
landlord, and tenant appealed. The
Supreme Court, 73 P.3d 320, reversed
and remanded. On remand, the Third
District Court, Salt Lake, Robert K.
Hilder, J., entered summary judgment
in favor of landlord, and tenant
appealed. The Court of Appeals
dismissed the appeal and remitted
for consideration of the remaining
issues. On remittitur, the Third District
Court, Salt Lake, Robert K. Hilder,
J., awarded landlord attorney fees and
costs, and tenant appealed.


Holdings: The Supreme Court,
Durrant, A.C.J., held that:


[1] landlord did not waive its right to
terminate lease;


[2] trial court did not abuse its
discretion in refusing to consider
tenant's untimely-raised substantial
compliance defense; but


[3] landlord was not entitled to award of
attorney fees.


Affirmed in part and reversed in part.


West Headnotes (30)


[1] Landlord and Tenant
Waiver of Forfeiture


Landlord and Tenant
Acceptance of rent


Shopping center landlord's
actions, in accepting April
rent after tenant failed to
pay March rent, and sending
correspondence about the
lease, did not constitute
distinctly made acts showing
landlord's intent to waive its
right to terminate the lease;
at time landlord purchased
shopping center, its intent was
to get most of the tenants
out, landlord sent tenant
notice of default instructing
it to surrender possession of
the premises after accepting
rent for April but before
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tenant tendered rent for
March, landlord immediately
returned the check for
March rent uncashed
after tenant tendered it,
and landlord's ultimate
development plan for the
property, including state-
of-the-art medical complex
and related facilities, was
incompatible with the
continued operation of
tenant's sexually oriented
business.


Cases that cite this headnote


[2] Appeal and Error
Extent of Review


Dependent on Nature of
Decision Appealed from


An appellate court reviews
a district court's grant
of summary judgment for
correctness.


2 Cases that cite this headnote


[3] Judgment
Existence of defense


Because waiver is intensely
fact-dependent, district courts
should exercise care when
granting summary judgment
on this issue, but a district
court may grant summary
judgment in favor of a party
on the issue of waiver if
no reasonable fact finder


could conclude that the party
intended to waive its rights.


4 Cases that cite this headnote


[4] Estoppel
Nature and elements of


waiver


To establish waiver, a
defendant must show that the
plaintiff had (1) an existing
right, (2) knowledge of its
existence, and (3) an intent to
relinquish the right.


4 Cases that cite this headnote


[5] Estoppel
Nature and elements of


waiver


Estoppel
Implied waiver and


conduct constituting waiver


Waiver must be distinctly
made, although it may be
express or implied.


2 Cases that cite this headnote


[6] Judgment
Matters Affecting Right


to Judgment


A district court should
exercise care in granting
summary judgment on fact-
dependent questions.


2 Cases that cite this headnote
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[7] Judgment
Matters Affecting Right


to Judgment


Although it should proceed
with care in fact-
dependent cases, a district
court may nevertheless
resolve appropriate cases on
summary judgment as a
matter of law.


1 Cases that cite this headnote


[8] Judgment
Presumptions and burden


of proof


The word “genuine,” in the
rule providing that summary
judgment is appropriate when
there is no genuine issue
as to any material fact,
indicates that a district court
is not required to draw
every possible inference of
fact, no matter how remote
or improbable, in favor of
the nonmoving party; instead,
it is required to draw all
reasonable inferences in favor
of the nonmoving party.
Rules Civ.Proc., Rule 56(c).


4 Cases that cite this headnote


[9] Judgment
Existence of defense


The standard for waiver,
that a fact finder need


only determine whether the
totality of the circumstances
warrants the inference of
relinquishment, points clearly
to the summary judgment
standard on the issue of
waiver: summary judgment
is appropriate if, under the
totality of the circumstances,
no reasonable fact finder
could conclude that the
plaintiff intended to waive its
rights.


Cases that cite this headnote


[10] Judgment
Landlord and tenant


A genuine issue of material
fact precluding summary
judgment that a landlord
did not waive right to
terminate lease for failure
to pay rent was not raised
by landlord's acceptance of
April rent while March
rent remained unpaid or
by landlord's correspondence
directing tenant to continue
compliance with lease terms;
the tenant was still in default
when landlord terminated the
lease, and nothing in the
correspondence addressed,
much less waived, landlord's
right or intent to terminate
the lease.


Cases that cite this headnote
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[11] Landlord and Tenant
Hearing and


determination


Under law of the case
doctrine, trial court did
not abuse its discretion in
refusing to reopen the issue
of forfeiture in order to
consider tenant's substantial
compliance defense in
landlord's action to eject
tenant for non-payment of
rent, where tenant failed to
raise the defense when the
issue of tenant's forfeiture
had been initially decided
on summary judgment, failed
again to raise the defense
after reversal and remand
when trial court again granted
summary judgment on the
issue of forfeiture, and
finally raised the defense
only after landlord moved
for certification of finality
to recover possession of
property.


Cases that cite this headnote


[12] Courts
Previous Decisions in


Same Case as Law of the
Case


Under the “law of the case
doctrine,” a decision made by
a court on an issue during one
stage of a case is binding in


successive stages of the same
litigation.


15 Cases that cite this
headnote


[13] Courts
Previous Decisions in


Same Case as Law of the
Case


The “law of the case doctrine”
allows a court to decline to
revisit issues within the same
case once the court has ruled
on them; in this way, the
law of the case doctrine acts
much like the doctrine of
res judicata, furthering the
goals of judicial economy and
finality, but within a single
case.


11 Cases that cite this
headnote


[14] Courts
Previous Decisions in


Same Case as Law of the
Case


Motions
Reargument or rehearing


Under the law of the case
doctrine, while a case remains
pending before the district
court prior to any appeal,
the parties are bound by the
court's prior decision, but
the court remains free to
reconsider that decision.
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13 Cases that cite this
headnote


[15] Motions
Reargument or rehearing


Prior to any appeal, a trial
court may reconsider its own
decision sua sponte or at
the suggestion of one of the
parties.


3 Cases that cite this headnote


[16] Motions
Reargument or rehearing


A district court's
discretionary power of
reconsideration includes the
right of the district court to
decline to reopen a matter it
has already decided.


4 Cases that cite this headnote


[17] Motions
Reargument or rehearing


As long as the case has not
been appealed and remanded,
reconsideration of an issue
before a final judgment is
within the sound discretion of
the district court.


6 Cases that cite this headnote


[18] Appeal and Error
As Law of the Case


Under a branch of the law
of the case doctrine called
the “mandate rule,” a prior
decision of a district court
becomes mandatory after an
appeal and remand.


6 Cases that cite this headnote


[19] Appeal and Error
As Law of the Case


The mandate rule, under
which a prior decision of
a district court becomes
mandatory after an appeal
and remand, unlike the law
of the case before a remand,
binds both the district court
and the parties to honor
the mandate of the appellate
court.


10 Cases that cite this
headnote


[20] Appeal and Error
As Law of the Case


Under the mandate rule,
which dictates that a prior
decision of a district court
becomes mandatory after an
appeal and remand, the
mandate is binding on the
appellate court should the
case return on appeal after
remand.


6 Cases that cite this headnote
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[21] Courts
Previous Decisions in


Same Case as Law of the
Case


There are three exceptional
circumstances in which the
law of the case doctrine does
not apply: (1) when there has
been an intervening change
of controlling authority; (2)
when new evidence has
become available; or (3) when
the court is convinced that
its prior decision was clearly
erroneous and would work a
manifest injustice.


5 Cases that cite this headnote


[22] Courts
Previous Decisions in


Same Case as Law of the
Case


Evicted tenant seeking to
avoid law of the case effect
of judgment in favor of
landlord on forfeiture claim
failed to show that the
prior decision was clearly
erroneous or would work
a manifest injustice in
failing to consider claim of
substantial compliance with
lease, even though tenant
pointed to information in
the record related to the
costs it would incur if forced
to relocate; since tenant's
attorney failed to recognize


substantial compliance as a
plausible defense, it was
difficult to say that the
error should have been plain,
manifest, or obvious to the
district court.


3 Cases that cite this headnote


[23] Landlord and Tenant
Sufficiency


Landlord and Tenant
Costs and attorney fees


Landlord terminated lease
by sending a notice of
default more than one year
before filing complaint to
eject tenant for non-payment
of rent and, therefore, was
not entitled to attorney
fees under lease provision
allowing attorney fee award
in action instituted during
term of lease; another
provision granted attorney
fees in the event that the
landlord terminated the lease
by written notice, but if the
parties intended that such a
notice of termination would
not end the term of the lease,
that provision would have
been unnecessary.


Cases that cite this headnote


[24] Appeal and Error
Findings of fact and


conclusions of law
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Whether a party is entitled
to an award of attorney fees
is a legal conclusion which
an appellate court reviews for
correctness.


1 Cases that cite this headnote


[25] Costs
American rule;  necessity


of contractual or statutory
authorization or grounds in
equity


Generally, a party is entitled
to attorney fees only as
provided by contract or
statute.


1 Cases that cite this headnote


[26] Costs
Contracts


An award of attorney fees
provided for by contract
is allowed only in strict
accordance with the terms of
the contract.


2 Cases that cite this headnote


[27] Landlord and Tenant
Costs and attorney fees


In general, lease provisions
allowing for awards of
attorney fees continue to be
binding on the parties even
though the term of the lease
has ended.


Cases that cite this headnote


[28] Landlord and Tenant
Costs and attorney fees


Landlord that was not
entitled to attorney fees under
lease provision applicable to
actions instituted during term
of lease waived any claim
to attorney fees under lease
provision listing attorney fees
among damages recoverable
in suit for breach of contract;
after prevailing on merits
of litigation to eject tenant,
landlord relied exclusively on
lease provision applicable to
actions instituted during term
of lease, and landlord did not
appeal ruling that landlord
had waived any damages
claim to attorney fees.


1 Cases that cite this headnote


[29] Contracts
Intention of Parties


The underlying purpose in
construing or interpreting
contractual provisions is to
determine the intentions of
the parties.


2 Cases that cite this headnote


[30] Contracts
Language of contract


Contracts
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Construing whole contract
together


Whenever possible in
construing the terms of a
contract, the intent of the
parties is to be determined
from the writing itself,
with each provision being
considered in relation to all
others.


2 Cases that cite this headnote


Attorneys and Law Firms


*591  D. Matthew Moscon, Lauren A.
Shurman, Salt Lake City, for plaintiff.


Michael N. Zundel, James C. Swindler,
Glenn R. Bronson, Salt Lake City, for
defendant.


AMENDED OPINION


DURRANT, Associate Chief Justice:


INTRODUCTION


¶ 1 In this case, a landlord, IHC
Health Services, Inc. (“IHC”), seeks to
eject its tenant, D & K Management
(“D & K”), for breach of its lease
(the “Lease”) because of a late rental
payment. The district court granted
summary judgment in favor of IHC
and awarded attorney fees to IHC
pursuant to a provision in the Lease.


D & K appeals, asserting that the
district court erred when it (1) held
that, as a matter of law, IHC did
not waive its right to terminate the
Lease; (2) refused to consider D & K's
untimely-raised defense of substantial
compliance; and (3) awarded attorney
fees to IHC. We conclude that the
district court appropriately granted
summary judgment in favor of IHC
on the issue of waiver because, under
the totality of the circumstances, no
reasonable fact finder could conclude
that IHC intended to waive its right
to terminate the Lease. We also affirm
the district court's decision to refuse
to consider D & K's untimely-raised
substantial compliance defense. But we
reverse the district court's award of
attorney fees.


BACKGROUND


¶ 2 The parties do not dispute the
underlying material facts. In 1994,
D & K leased space in a shopping
center in Murray, Utah, from Medical
Plaza 9400. D & K uses the space to
operate a sexually oriented business,
the Southern Xposure private club.
In January 1998, IHC purchased the
shopping center from Medical Plaza
9400 with plans to build a state-of-the-
art medical complex. IHC notified D &
K by letter that it had purchased the
shopping center.


¶ 3 The initial term of the Lease
was five years, but it includes three
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five-year renewal options. The Lease
provides that the tenant must pay rent
“in advance of the first day of each
calendar month during the term of the
Lease.” In addition, the Lease provides
that “fail[ure] to pay any rental or any
other sum due hereunder within ten
[10] days after the same / [sic] shall
be due” constitutes default. And upon
occurrence of default, the landlord may
“[t]erminate this Lease by written notice
to the Tenant.... [A]nd the Landlord
may recover from Tenant all damages it
may incur by reason of Tenant's breach,
including ... reasonable attorney's fees.”
Section 23 of the Lease also provides as
follows:


In the event that
at any time during
the term of this
Lease either Landlord
or the Tenant
institutes any action
or proceeding against
the other relating
to the provisions
of this Lease or
any default hereunder,
then the unsuccessful
party in such
action or proceeding
agrees to reimburse
the successful party
for the reasonable
expenses of such
action including
reasonable attorney's
fees, incurred therein


by the successful
party.


¶ 4 IHC sought to terminate the Lease
after D & K failed to pay rent for
March 1998 during that month. D &
K did, however, deliver a check for
its rental payment for April 1998 on
April 8. IHC accepted and cashed the
check. D & K still had not sent the
March 1998 rental payment on April
14, 1998, when IHC sent D & K a
Notice of Default and Forfeiture of
Lease Agreement. The notice directed
it to surrender possession of the leased
premises within thirty days. On April
16, having received the Notice of
Default, D & K attempted to deliver a
*592  check for the March 1998 rental
payment to IHC. Although IHC's
property managers accepted D & K's
March rent check at their office and
issued a receipt, IHC promptly returned
the check uncashed to D & K on April
17, 1998.


¶ 5 D & K asserts that IHC waived
its right to terminate the Lease by
accepting and cashing the check for
the April 1998 rental payment and by
sending certain correspondence to D &
K. From June 1998 to January 1999,
IHC sent numerous letters and invoices
to D & K demanding, among other
things, that D & K pay increased rent
and maintain insurance according to
the terms of the Lease. In each of
these letters, IHC addressed D & K as
“Dear Tenant.” D & K timely sent rent
checks each month from May 1998 until
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March 1999. IHC retained the checks
but did not cash them.


¶ 6 In March 1999, the parties
entered into an agreement to hold
all rental payments in escrow and
preserve the parties' then-existing
rights. Shortly thereafter in May 1999,
IHC sued, alleging breach of the Lease.
IHC sought ejectment, a declaratory
judgment that D & K was in breach,
damages for breach, and attorney fees.
D & K's answer invoked ten affirmative
defenses, including waiver, estoppel,
and unconscionability. D & K did
not specifically invoke the defense of
substantial compliance in its Answer.


¶ 7 IHC moved for a declaratory
judgment that D & K had forfeited
the Lease and that all of D & K's
affirmative defenses failed as a matter
of law. IHC pointed out that D & K
admitted that it had paid the March
rent late. IHC argued that it did not,
as a matter of law, waive its right to
terminate the Lease. D & K moved
for summary judgment in its favor
on the affirmative defenses of waiver
and equitable estoppel. Although IHC's
motion sought declaratory judgment
that D & K had forfeited the Lease and
that all of D & K's defenses failed as a
matter of law, D & K's Opposition and
Motion for Summary Judgment raised
only waiver and equitable estoppel as
defenses. D & K did not raise the
doctrine of substantial compliance in
any pleading or motion in response to
IHC's motion.


¶ 8 The district court granted summary
judgment in favor of IHC, ruling that
D & K's waiver defense failed as a
matter of law and that it had forfeited
the Lease. The district court did not
directly address D & K's equitable
estoppel defense. But its memorandum
decision erroneously noted that IHC
had returned the April 1998 rent check
to D & K uncashed. D & K appealed
the ruling to this court.


¶ 9 This court took up the matter
in IHC Health Services, Inc. v. D
& K Management, Inc. (“D & K


I ”). 1  We ruled that although the
district court failed to address D &
K's equitable estoppel argument, the


argument failed as a matter of law. 2  As
to waiver, we reiterated the rule from
our previous cases that although waiver
is intensely fact dependent, “a fact
finder need only determine whether the
totality of the circumstances warrants


the inference of relinquishment.” 3  We
stated that because the district court
had misapprehended the fact that IHC
accepted the April 1998 rental payment,
it could not have properly considered


the totality of the circumstances. 4


Therefore, we remanded the case to
the district court for reconsideration in


light of the correct facts. 5


¶ 10 On remand, IHC filed a new
Motion for Summary Judgment on
its claims for forfeiture, declaratory
judgment, and breach of contract. D &
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K argued only waiver as a defense in its
Opposition to Summary Judgment and
did not raise the doctrine of substantial
compliance. The district court again
granted summary judgment in favor
of IHC and ruled that it was entitled
to judgment as a matter of law on
its claims for forfeiture, declaratory
judgment, and breach of contract.


¶ 11 D & K first asserted substantial
compliance as a defense to forfeiture
when IHC moved for a certification
of finality under *593  rule 54(b) to


recover possession of the property. 6


The district court refused to hear
the substantial compliance argument
because the claim of forfeiture had
already been decided. The district court
certified the judgment as final, and D &
K appealed.


¶ 12 Although the district court certified
the decision as a final judgment, the
court of appeals dismissed the appeal
for lack of jurisdiction and remitted the
case to the district court to resolve the
remaining issues in the case, including
attorney fees and damages. After the
remittitur from the court of appeals,
D & K moved the district court to
reconsider the forfeiture claim in light
of its substantial compliance argument.
The district court denied the motion,
holding that D & K


never timely raised
this argument and
is precluded from
making it at this


late date on grounds
of res judicata and/
or specifically law
of the case.... It is
undisputed that [D &
K] could have raised
this defense at some
earlier point, and
certainly prior to or at
the time of appealing
the first judgment
entered by this
court's predecessor
(and again by
this court following
remand by the
Utah Supreme Court,
which latter decision
[D & K] now
wants reconsidered).
In fact, [D & K]
did not previously
raise or argue the
defense of substantial
compliance. It had
a fair opportunity
to present and
have determined the
defense of substantial
compliance, but
elected not to do so.


The district court held that it did
“not believe that it ha[d] the right or
discretion to consider new issues that
could have been raised, but were not,
from the point of remand.” It noted
that it would decline to consider D &
K's substantial compliance argument
even if it had discretion because, having
been briefed on the defense, it “d[id]







IHC Health Services, Inc. v. D & K Management, Inc., 196 P.3d 588 (2008)


615 Utah Adv. Rep. 32, 2008 UT 73


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 12


not find that D & K ha[d] presented
the Court with facts that would support
a substantial compliance defense.” The
district court also concluded that none
of the exceptions to the law of the case
doctrine excused D & K's failure to
argue substantial compliance.


¶ 13 IHC sought to resolve the
case more expeditiously by voluntarily
dismissing its claim for damages
resulting from D & K's breach of
the Lease and moving the court to
award attorney fees. IHC expressly
waived its claim to attorney fees under
section 17.2(c) of the Lease, which
provides for damages resulting from the
tenant's breach. Instead, IHC sought
attorney fees under section 23 of the
Lease, which provides for an award of
attorney fees to the prevailing party “in
the event that at any time during the
term of this Lease either the Landlord
or the Tenant institutes any action or
proceeding against the other relating
to the provisions of this Lease or any
default hereunder.” D & K argued that
IHC was not entitled to attorney fees
under section 23 of the Lease because,
under IHC's theory of the case, the
Lease terminated prior to IHC filing the
lawsuit. In addition, D & K objected
to the amount of the fee award because
IHC had submitted fees for matters,
such as the appeal, on which it did
not prevail. Finally, D & K argued
that IHC should not be awarded fees
because it had failed to carry its burden
of proving the reasonableness of its fees.
The district court held that the Lease


had not reached the end of its stated
five-year term and that, until the district
court determined that IHC's ejectment
action was successful, the Lease was
not terminated. After IHC revised and
categorized its fees in response to D
& K's objections, the district court
awarded IHC attorney fees and costs
in the amount of $307,264.90. D &
K appeals, and we have jurisdiction
pursuant to Utah Code section 78A–3–
102(3)(j) (2008).


ANALYSIS


¶ 14 We will first discuss whether
the district court correctly granted
summary judgment to IHC on the
issue of waiver. We will then consider
whether the district court was within
its discretion in refusing to reopen
the issue of forfeiture to consider
D & K's untimely-raised substantial
compliance defense. Finally, we will
discuss whether the district court
properly awarded attorney fees under
the Lease.


*594  I. AS A MATTER OF LAW,
IHC DID NOT WAIVE ITS RIGHT


TO TERMINATE THE LEASE


[1]  [2]  [3]  ¶ 15 The district court
granted summary judgment in favor of
IHC on its claim of forfeiture, rejecting
D & K's defense of waiver. Summary
judgment is appropriate only when
there is no genuine issue of material
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fact and the moving party is entitled


to judgment as a matter of law. 7


We review a district court's grant of


summary judgment for correctness. 8


Although the parties to this appeal
do not dispute the underlying material
facts concerning the payment and
acceptance of rent, they do dispute
whether those facts amount to waiver
as a matter of law. Because waiver is
intensely fact-dependent, district courts
should exercise care when granting
summary judgment on this issue. But
a district court may grant summary
judgment in favor of a party on the issue
of waiver if no reasonable fact finder
could conclude that the party intended
to waive its rights.


A. Waiver Is the Intentional
Relinquishment of a Known Right


[4]  [5]  ¶ 16 In Soter's, Inc. v. Deseret
Federal Savings & Loan Association,
we held that waiver is the intentional


relinquishment of a known right. 9


To establish waiver, a defendant
must show that the plaintiff had (1)
an existing right, (2) knowledge of
its existence, and (3) an intent to


relinquish the right. 10  “[W]aiver must
be distinctly made, although it may be


express or implied.” 11  In D & K I, we
held that “[w]aiver is an intensely fact


dependent question.” 12  We reiterated
the standard from Soter's: “ ‘a fact
finder need only determine whether the


totality of the circumstances warrants


the inference of relinquishment.’ ” 13


¶ 17 The terms of the Lease make
it clear that IHC had the right to
terminate the Lease, and IHC's Notice
of Default evinces IHC's awareness of
that right. The parties' only dispute in
this regard is a factual one: whether
IHC's actions in accepting the April
rent and sending correspondence about
the Lease constituted “distinctly made”
acts showing IHC's intent to waive its
right to terminate the Lease. Because
the dispute is factual in nature, D & K
argues that the district court erred in
granting summary judgment to IHC in
that it failed to draw factual inferences
in D & K's favor.


B. Although It Is a Fact–
Dependent Question, Waiver May


Appropriately Be Decided on a
Motion for Summary Judgment


[6]  ¶ 18 A district court should exercise
care in granting summary judgment on
fact-dependent questions. We have held
that


[a] district court is precluded from
granting summary judgment “if
the facts shown by the evidence
on a summary judgment motion
support more than one plausible but
conflicting inference on a pivotal
issue in the case ... particularly if the
issue turns on credibility or if the
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inferences depend upon subjective


feelings or intent.” 14


[7]  [8]  [9]  ¶ 19 Although it
should proceed with care in such
cases, a district court may nevertheless
resolve appropriate cases on summary


judgment as a matter of law. 15


Summary judgment requires only that
there is “no genuine issue as to any
material fact and that the moving
party is entitled to *595  judgment


as a matter of law.” 16  The word
“genuine” indicates that a district court
is not required to draw every possible
inference of fact, no matter how
remote or improbable, in favor of the
nonmoving party. Instead, it is required
to draw all reasonable inferences in
favor of the nonmoving party. Our
standard for waiver—that “ ‘a fact
finder need only determine whether the
totality of the circumstances warrants
the inference of relinquishment’ ”—
points clearly to the summary judgment


standard in this case: 17  Summary
judgment is appropriate if, under
the totality of the circumstances, no
reasonable fact finder could conclude
that the plaintiff intended to waive its
rights.


C. As a Matter of Law, IHC Did Not
Waive Its Right to Terminate the Lease


¶ 20 Applying this standard to the
facts of this case, IHC knew of its
right to terminate the Lease and made


clear its intent to exercise its right to
terminate the Lease. No reasonable
fact finder could have found otherwise.
First, as D & K noted in its brief,
IHC's intent at the time it purchased
the shopping center was to “get most
of the tenants out of there.” Second,
after accepting rent for April 1998
but before D & K tendered rent for
March 1998, IHC sent the Notice of
Default to D & K instructing it to
surrender possession of the premises.
IHC sent this letter while it had the
right to terminate the Lease because
D & K still had not paid rent for
the month of March. Third, although
IHC subsequently accepted a check for
the March 1998 rental payment and
issued D & K a receipt, it immediately
returned the check uncashed. Finally,
the district court, which considered
the totality of the circumstances,
took IHC's ultimate development plan
for the shopping center and its
surroundings into account. Those plans
included a state-of-the-art medical
complex and related facilities, which
are incompatible with the continued
operation of D & K's business. Thus, no
reasonable fact finder could conclude
that IHC intentionally waived its right
to remove D & K from the property.


[10]  ¶ 21 D & K argues that certain
facts could indicate IHC's intent to
waive, but none is sufficient to raise
a genuine issue of material fact. First,
D & K points out that IHC accepted
rent for the month of April 1998. Yet
IHC exercised its right to declare a
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forfeiture after it accepted the April
rent but while March rent remained
unpaid. Thus, D & K was still in
default at the time IHC terminated the
Lease by sending the Notice of Default.
Second, IHC sent correspondence to
D & K addressed “Dear Tenant,”
directing it to continue complying with
terms of the Lease. This does not
raise a genuine issue of material fact
because nothing in the correspondence
addresses, much less waives, IHC's
right or intent to terminate the Lease.
Each of the provisions IHC sought
to enforce relates to protection of the
leased property or the right to receive
rent in the event the Lease would be
upheld. It would be poor public policy
to suggest that tenants are exempt from
complying with such lease provisions
during the dispute resolution period or
that landlords who seek to enforce such
provisions risk waiving their right to
terminate for breaches of the lease.


¶ 22 In light of these facts, we agree with
the district court, which held that


[u]nder the totality
of the circumstances
and the undisputed
facts presented to
this Court, IHC at
no time distinctly
and intentionally
relinquished its right
to terminate the
Lease after D &
K's failure to pay
rent in March 1998,
but rather thereafter


always pursued a
course of action
consistent with an
intent to terminate the
Lease and protect its
rights thereunder.


¶ 23 As the district court held, no
reasonable fact finder could conclude
that IHC intended to waive its right
to terminate the Lease and recover
the property in light of the undisputed
facts. D & K's waiver defense fails as
a matter of law. Therefore, we affirm
the district court's grant of summary
judgment in favor of IHC.


*596  II. THE DISTRICT
COURT ACTED WITHIN ITS


DISCRETION IN REFUSING TO
CONSIDER D & K'S UNTIMELY–


RAISED SUBSTANTIAL
COMPLIANCE DEFENSE


[11]  ¶ 24 We will now discuss whether
the district court acted within its
discretion under the law of the case
doctrine when it refused to consider
D & K's untimely-raised substantial
compliance defense. We will then
discuss the three exceptions to the
law of the case doctrine, which, if
applicable, would require the district
court to reconsider the forfeiture issue
and address the substantial compliance
defense.


¶ 25 We affirm the district court's
refusal to reopen the issue of forfeiture
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for two reasons. First, because the
district court previously decided the
issue of forfeiture, the law of the
case doctrine gave the district court
discretion to refuse to reopen the
issue. Second, none of the exceptions
apply to excuse D & K's failure to
raise substantial compliance in a timely
manner.


A. The Law of the Case Doctrine
Dictates that Decisions Made


on Issues During One Stage of a
Case Are Binding on Successive


Stages of the Same Case


[12]  [13]  ¶ 26 The law of the case
doctrine encompasses several different
principles related to the binding effect
of a decision on subsequent proceedings


in the same case. 18  Simply stated,
under the law of the case doctrine, “a
decision made on an issue during one
stage of a case is binding in successive


stages of the same litigation.” 19  Thus,
the doctrine allows a court to decline
to revisit issues within the same case
once the court has ruled on them.
In this way, the law of the case
doctrine acts much like the doctrine
of res judicata—furthering the goals
of judicial economy and finality—but


within a single case. 20


1. The Law of the Case Doctrine
May Give the District Court


Discretion to Decline to
Revisit Issues Already Decided


[14]  [15]  [16]  [17]  ¶ 27 Depending
on the procedural posture of a case at
the time the law of the case doctrine
is invoked, the district court may or
may not have discretion to reconsider
a prior decision it has made. While a
case remains pending before the district
court prior to any appeal, the parties
are bound by the court's prior decision,
but the court remains free to reconsider


that decision. 21  It may do so sua sponte
or at the suggestion of one of the
parties. And this discretionary power
of reconsideration includes the right of
the district court to decline to reopen


a matter it has already decided. 22  As
long as the case has not been appealed
and remanded, reconsideration of an
issue before a final judgment is within
the sound discretion of the district
court.


[18]  [19]  [20]  ¶ 28 A different branch
of the law of the case doctrine—often
called the mandate rule—dictates that
a prior decision of a district court
becomes mandatory after an appeal
and remand. The mandate rule, unlike
the law of the case before a remand,
*597  binds both the district court and
the parties to honor the mandate of


the appellate court. 23  The mandate
is also binding on the appellate court
should the case return on appeal after


remand. 24


2. The Law of the Case
Doctrine Justified the District
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Court's Refusal to Reopen the
Forfeiture Issue in this Case


¶ 29 The district court, invoking
the law of the case doctrine, refused
to reconsider the issue of forfeiture
because it had already decided that
issue by granting summary judgment in
favor of IHC. We agree that the refusal
was properly within the district court's
discretion.


¶ 30 In denying D & K's motion,
the district court enumerated D &
K's numerous opportunities to argue
substantial compliance as a defense to
forfeiture. The parties first litigated the
forfeiture issue prior to the appeal in D
& K I. At that time, IHC moved for a
declaratory judgment on the forfeiture
issue, asserting that IHC was entitled
to declaratory judgment on the claim
of forfeiture and that all of D & K's
affirmative defenses failed as a matter
of law. D & K, therefore, had both the
opportunity and the obligation to raise
any defenses in opposition to IHC's
claim of forfeiture or risk being barred
from presenting them in this or any
future proceeding by the law of the case
doctrine.


¶ 31 The district court noted that D & K
was given additional chances to argue
substantial compliance as a defense to
IHC's forfeiture claim. If, as it claims, D
& K had properly preserved the defense
of substantial compliance by pleading
“unconscionability” in its Answer, D
& K would have been free to brief the
issue to this court on appeal, but it


failed to do so. When this court reversed
the district court's grant of summary
judgment, IHC's forfeiture claim was
again before the district court on IHC's
Motion for Summary Judgment. Again
D & K failed to raise substantial
compliance on remand. The district
court granted summary judgment in
favor of IHC on its forfeiture claim.


¶ 32 While the district court may
have had discretion to reconsider
the issue of forfeiture, the law of
the case doctrine justified its refusal
to reopen the issue to consider D
& K's newly developed substantial
compliance argument. D & K argues
that we should reverse the ruling of
the district court because it erroneously
held that it had no discretion to
reconsider. Given discretion, D &
K argues, the district court might
have reopened the issue. But D &
K's argument directly contradicts the
record. The district court concluded
that it had no discretion and, at the
same time, indicated that it would
decline to reopen the issue if it had
discretion. The district court, having
been briefed on D & K's substantial
compliance argument, stated that it
“d[id] not find that D & K ha[d]
presented the Court with facts that
would support a substantial compliance
defense.” The district court thus held
that it would decline to hear the
substantial compliance argument, or,
in the alternative, that D & K
could not prevail on the merits as a
matter of law even if it considered
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the substantial compliance defense.
Therefore, it is unnecessary for this
court to decide whether the mandate
rule bound the district court to follow
its earlier decision. The law of the
case doctrine clearly granted the district
court discretion as to whether to reopen
the previously decided forfeiture issue,
and it properly declined to do so.


¶ 33 There are, however, exceptions to
the law of the case doctrine, which, if
applicable, require a district court to
revisit an issue it has already decided.
We now discuss these exceptions.


3. The Law of the Case Doctrine
Does Not Apply in Certain
Exceptional Circumstances


[21]  ¶ 34 There are three exceptional
circumstances in which the law of the
case doctrine does not apply: “(1) when
there has been an intervening change
of controlling authority; (2) when new
evidence has become available; or (3)
when the court is convinced that its
prior decision was clearly erroneous
and would work a manifest injustice.”


*598  25  D & K argues that even if
the law of the case doctrine applies, the
district court should have reopened the
issue of forfeiture under one of the three
exceptional circumstances.


4. None of the Exceptions Applied
to Excuse D & K from Failing to
Argue Substantial Compliance


¶ 35 None of the exceptions required
the district court to reopen the issue


of forfeiture in this case. The first two
exceptions did not apply because D
& K did not point to any new facts
or law which might have excused it
from arguing substantial compliance
when the forfeiture claim was decided.
First, D & K has not pointed to
any intervening change in law. We
agree with the district court that “[t]he
defense [D & K] wants to now argue
is not new or novel, and indeed the
main cases it relies upon in its present
motion were all issued before [D &
K] opposed [IHC's] initial Motion for
Partial Judgment on the Pleadings.”
Nor has D & K briefed this court on any
intervening change of law. Second, D &
K has not pointed to any new evidence
that it did not have an opportunity to
present when the forfeiture claim was
decided. In fact, at the 54(b) hearing
on the forfeiture claim, counsel for D
& K told the court that there were
no undecided issues or facts left to be
determined.


[22]  ¶ 36 Finally, D & K is unable to
show that the prior decision was clearly
erroneous or would work a manifest
injustice. In Jensen v. Sawyers, we held,


manifest injustice [is]
synonymous with
plain error and ...
the same analytical
model applies to
each. The plain error
test has three parts:
the demonstration of
error; a qualitative
showing that the error
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was plain, manifest, or
obvious to the trial
court; and evidence
that the error affected
the substantial rights


of a party. 26


Under this rule, D & K is required to
show that the error was or should have
been obvious to the district court at the
time the first decision was made. While
D & K has pointed to voluminous
information in the record related to the
costs it will incur if forced to relocate,
it has failed to show that the district
court should have ruled in its favor
based on the law and evidence before
it at the time of the decision. D &
K's opposition to summary judgment
on the issue of forfeiture did not
raise the substantial compliance defense
for the district court to consider. If
D & K's own counsel, who had the
responsibility to research and argue
defenses on behalf of D & K, failed to
recognize substantial compliance as a
plausible defense, it is difficult to say
that the error should have been “plain,
manifest, or obvious” to the district
court. Further, it is unlikely that the
substantial compliance defense would
have persuaded the district court even
if it had been raised when the forfeiture
claim was decided. The district court
indicated as much when it denied D &
K's Motion for Reconsideration:


[A]s the parties have
now briefed the
matter of substantial


compliance in the
papers before the
Court on [D &
K's] motion for
reconsideration, and
having considered all
the arguments, facts,
and cases cited by
the parties in those
papers, the Court
does not find that
[D & K] has
presented the Court
with facts that would
support a substantial
compliance defense.


We agree and hold that none of the
exceptions to the law of the case
doctrine apply.


¶ 37 We affirm the district court's
decision and conclude that it did not
abuse its discretion in refusing to
reopen the issue of forfeiture. Having
affirmed that D & K has forfeited
the Lease and that neither waiver
nor substantial compliance provide a
defense, we now turn to the issue of
whether IHC may recover attorney fees
according to the Lease.


III. THE DISTRICT
COURT ERRONEOUSLY


AWARDED ATTORNEY FEES


[23]  [24]  ¶ 38 Whether a party
is entitled to an award of attorney
fees is a legal conclusion *599  —
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in this case a matter of contract
interpretation—which we review for


correctness. 27  In our review, we will
first discuss the language of the two
provisions in the Lease contract that
provide for an award of attorney
fees. One provision allows recovery of
attorney fees only in actions instituted
during the term of the Lease; the
other allows recovery of attorney fees
without regard to whether the action
is instituted during the term of the
Lease. IHC cannot claim attorney fees
under the second provision because it
voluntarily dismissed its claim under
that provision. Therefore, the issue
becomes whether this action was
instituted “during the term of this
Lease” as intended by the contracting
parties. Because we conclude that the
action was not instituted during the
term of the Lease, we reverse the district
court's award of attorney fees in this
case.


A. The Lease Contains One Attorney
Fees Provision for Actions Instituted


During the Term of the Lease
and One Attorney Fees Provision


for Actions Without Regard
to When They Were Instituted


[25]  [26]  [27]  ¶ 39 “Generally,
a party is entitled to attorney fees
only as provided by contract or


statute.” 28  IHC bases its claim on the
Lease contract. “Fees provided for by
contract, moreover, are allowed only
in strict accordance with the terms of


the contract.” 29  In general, provisions
for attorney fees continue to be binding
on the parties even though the term
of the lease has ended. In Cottonwood
Mall Co. v. Sine, we held that a
“holdover tenant continues to be bound
by the covenants which were binding


upon him during the fixed term.” 30


Although IHC terminated the Lease in
this case when it sent the Notice of
Default, D & K continues to occupy
the leased premises subject to a final
adjudication in this case and therefore
continues to be bound by the covenants
in the Lease.


¶ 40 In Cottonwood Mall Co., the
lease provided that attorney fees could
be awarded “during the terms of this
lease ... or to secure possession of the
leased premises in the event this lease is
terminated as herein provided ... or at


the expiration of the term.” 31  The lease
in that case had ended because the term
had expired. We held that because the
provision for attorney fees “specifically
cover[ed] actions by the lessor to
secure possession of the premises at
the expiration of the lessee's term ...
includ[ing] the holdover period,” the


landlord could recover attorney fees. 32


¶ 41 Similarly, the Lease in this case
includes a provision, section 17.2(c),
that permits either party to recover
attorney fees without regard to whether
the lawsuit was instituted during the
term of the Lease. Section 17.2(c)
lists attorney fees among the damages
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recoverable in a lawsuit for breach of
contract. Such a lawsuit may often
be instituted after the term of the
Lease has, possibly as a result of the
breach, ended. In contrast, section 23
of the Lease contemplates an award
of attorney fees for actions instituted
during the term of the Lease. It
provides for attorney fees “in the
event that at any time during the term
of this Lease either the Landlord or
the Tenant institutes any action or
proceeding against the other relating
to the provisions of this Lease or any
default hereunder.” (Emphasis added.)
While this provision may be invoked for
“any action or proceeding” related to
the Lease, it limits recovery of attorney
fees to actions instituted during the
term of the Lease.


B. IHC Voluntarily Dismissed
Its Claim to Attorney Fees


Under Section 17.2(c)


[28]  ¶ 42 IHC has waived any
claim to attorney fees under section
17.2(c). Prior to the litigation, IHC's
Notice of Default referenced section
17.2(c). But, after prevailing on the
merits in the litigation, IHC filed a
*600  Combined Motion to Dismiss
Remaining Claims of Damages and to
Award Attorney Fees and Costs, in
which it relied exclusively on section 23
for its attorney fees claim. The district
court subsequently ruled that


In the unlikely event
that [IHC] is claiming
fees under section 17.2
of the Lease, that
section is unavailing.
Section 17.2 provides
for attorney's fees
as an element of
‘damages,’ and any
damage claim arising
from the eviction
proceeding has been
expressly waived, and
my Order of January
23, 2006, makes that
waiver law of the case.


IHC did not appeal this ruling.
Therefore, IHC is limited to recovering
attorney fees for actions instituted
during the term of the lease.


C. The Action Was Not
Instituted During the Term


of the Lease in this Case


¶ 43 Whether IHC is entitled to
attorney fees under section 23 turns
on whether this action was instituted
during the term of the Lease. D &
K argues that, under IHC's theory
of the case, IHC terminated the
Lease when it sent the Notice of
Default more than one year before
it filed its Complaint. The district
court, on the other hand, held that
“[u]ntil this court ... determined that
[IHC's] ejectment action at common
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law was successful, the Lease was
not terminated.” We agree with D
& K that the “term of this Lease”
ended when IHC sent the Notice of
Default, and therefore this action was
not filed during the term of the Lease.
Accordingly, we reverse the district
court's award of attorney fees to IHC.


[29]  [30]  ¶ 44 We interpret
the contractual term “during the
term of this Lease” in accordance
with our well-developed rules
of contract interpretation. “The
underlying purpose in construing or
interpreting contractual provisions is
to determine the intentions of the


parties.” 33  Whenever possible, “the
intent of the parties is to be determined
from the writing itself, with each
provision being considered in relation


to all others.” 34


¶ 45 In this case, the two Lease
provisions related to attorney fees must
be read in relation to each other.
Section 23 provides for attorney fees
only for actions instituted during the
term of the Lease, while section 17.2(c)
creates an additional entitlement to
attorney fees without regard to whether
the action was instituted during the
term of the Lease. Section 17.2(c),
entitled “Termination of this Lease
by written notice to Tenant,” grants
attorney fees in the event that the
landlord terminates the Lease by
written notice. If the parties intended
that such a notice of termination would
not end the term of the Lease, the extra


provision for attorney fees in section
17.2(c) would have been unnecessary.
We do not believe the parties intended
to include such a specific entitlement as
mere surplusage. Rather, the inclusion
of section 17.2(c), which specifically
contemplates termination of the Lease
by written notice, evinces the parties'
intent to provide for attorney fees
incurred in recovering the premises
where such fees could not have been
awarded under section 23 because the
term of the Lease had ended following a
breach of contract. Therefore, the term
of the Lease ended in this case when the
landlord, IHC, sent a written notice of
termination.


¶ 46 IHC's written Notice of Default
itself purported to terminate the Lease.
The Notice of Default specifically
invoked the remedies in section 17.2(c),
including its right to recover attorney
fees for a lawsuit instituted after the
term of the Lease had ended. The
district court ruled that IHC expressly
waived this right, and IHC did not
appeal this ruling. Therefore, because
IHC waived its right to recover in
actions instituted after the term of the
Lease, and this action was instituted
after the term of the Lease, IHC may
not recover attorney fees in this case.


¶ 47 We therefore reverse the order of
the district court awarding attorney fees
to IHC. Because we conclude that IHC
is not entitled to attorney fees under
the Lease, it is unnecessary to decide
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whether the amount of the attorney fee
award was reasonable.


*601  CONCLUSION


¶ 48 We conclude that the district
court appropriately granted summary
judgment in favor of IHC on the
issue of waiver because, under the
totality of the circumstances, no
reasonable fact finder could conclude
that IHC intended to waive its right
to terminate the Lease. We also
affirm the district court's refusal to
reopen the forfeiture issue to consider
D & K's untimely-raised defense of
substantial compliance. The law of
the case doctrine granted the district
court discretion to refuse to reopen the
issue of forfeiture, and D & K did
not demonstrate that any exceptional
circumstance excused its failure to


timely raise substantial compliance. But
we reverse the district court's award
of attorney fees because IHC waived
its right to recover attorney fees under
section 17.2(c) and cannot recover
under section 23 as IHC terminated the
Lease by sending the Notice of Default.


¶ 49 Justice WILKINS, Justice
PARRISH, Justice NEHRING, and
Judge LYNN W. DAVIS concur in
Associate Chief Justice DURRANT'S
opinion.


¶ 50 Having disqualified herself, Chief
Justice DURHAM does not participate
herein; District Judge LYNN W.
DAVIS sat.
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In the Matter of the DISCIPLINE
OF Thomas V. RASMUSSEN,


Utah State Bar,
Plaintiff and Appellee,


v.
Thomas V. Rasmussen,


Defendant and Appellant.


No. 20110696.
|


March 12, 2013.


Synopsis
Background: Office of Professional
Conduct (OPC) sought disbarment of
attorney after he defied prior order
suspending him from the practice of
law and continued to practice law
during course of his suspension. The
Third District Court, Salt Lake, L.A.
Dever, J., disbarred attorney. Attorney
appealed.


[Holding:] The Supreme Court, Lee, J.,
held that disbarment, rather than lifting
stay imposed by order and imposing full
one-year suspension, was proper form
of discipline.


Affirmed.


West Headnotes (12)


[1] Attorney and Client
Discretion


The Supreme Court makes
its own independent
determination about the
appropriate sanction in
attorney discipline cases.


Cases that cite this headnote


[2] Attorney and Client
Jurisdiction of Courts


District court had jurisdiction
to consider opposition
of Office of Professional
Conduct (OPC) to
reinstatement of attorney,
who allegedly defied
prior order suspending
him from the practice
of law and continued
to practice law during
course of his suspension,
even though court had
already signed proposed
reinstatement order. Rules
Civ.Proc., Rule 60(b).


Cases that cite this headnote


[3] Judgment
Nature and requisites of


former recovery as bar in
general


Judgment
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Nature and requisites
of former adjudication as
ground of estoppel in general


Res judicata and its
companion, collateral
estoppel, do not operate
within a single case, and
they are used to describe the
binding effect of a decision in
a prior case on a second case.


Cases that cite this headnote


[4] Courts
Previous Decisions in


Same Case as Law of the
Case


The law of the case doctrine
can operate to preclude
relitigation of certain claims
or issues within the same case.


Cases that cite this headnote


[5] Courts
Previous Decisions in


Same Case as Law of the
Case


The law of the case doctrine
encompasses several different
principles related to the
binding effect of a decision on
subsequent proceedings in the
same case.


Cases that cite this headnote


[6] Courts


Previous Decisions in
Same Case as Law of the
Case


Under the law of the case
doctrine, a decision made on
an issue during one stage of
a case is binding in successive
stages of the same litigation.


Cases that cite this headnote


[7] Attorney and Client
Reinstatement


District court was within
its discretion, after signing
reinstatement order, when
it allowed Office of
Professional Conduct (OPC)
to pursue its opposition
to reinstatement and to
argue that attorney violated
sanction order by practicing
law while suspended, where
reinstatement order had not
been considered on appeal;
suspension order was poorly
worded, and because of
its lack of clarity, it was
unclear as to whether OPC's
opposition to suspension
order had been untimely.


Cases that cite this headnote


[8] Courts
Previous Decisions in


Same Case as Law of the
Case
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The discretionary or
mandatory effect of the law
of the case doctrine depends
on the procedural posture of a
case at the time the law of the
case doctrine is invoked.


Cases that cite this headnote


[9] Motions
Reargument or rehearing


As long as the case has not
been appealed and remanded,
reconsideration of an issue
before a final judgment is
within the sound discretion of
the district court.


Cases that cite this headnote


[10] Appeal and Error
As Law of the Case


The mandate rule, a distinct
branch of the law of
the case doctrine, controls
the preclusive effect of
issues already the subject of
appellate review.


Cases that cite this headnote


[11] Appeal and Error
As Law of the Case


The mandate rule, under
which a prior decision of
a district court becomes
mandatory after an appeal
and remand, binds the district


court to honor the mandate of
the appellate court.


2 Cases that cite this headnote


[12] Attorney and Client
Disbarment;  Revocation


of License


Attorney and Client
Violation


Disbarment, rather than
lifting stay imposed by order
suspending attorney from
practice of law and imposing
full one-year suspension, was
proper form of discipline
for attorney's violation of
order by continuing to
practice law during course
of his suspension; although
attorney might have violated
terms of his stay by
practicing law, he also
violated suspension order
itself, district court's range of
disciplinary options was not
limited to lifting stay and
imposing one-year suspension
contemplated in sanction
order, and since entire order
was violated, not just the stay,
an additional sanction was
warranted.


Cases that cite this headnote
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Opinion


Justice LEE, opinion of the Court:


¶ 1 Thomas V. Rasmussen was
disbarred after he defied an
order suspending him from the
practice of law. He challenges
the disbarment on procedural and
substantive grounds. We affirm. The
disciplinary proceedings before the
district court were procedurally proper
and the circumstances of Rasmussen's
misconduct warrant disbarment under
our rules and caselaw.


I


¶ 2 The Office of Professional
Conduct (OPC) filed a complaint
against Thomas V. Rasmussen
alleging violations of Utah Rules of
Professional Conduct 8.4(a) and (d) in
connection with his representation of
a client in a criminal case. Specifically,
Rasmussen was accused of conduct
prejudicial to the administration of
justice—in submitting multiple recusal
motions when only one such motion is
allowed by rule and in failing to appear
at trial. After briefing and a hearing on


the complaint, the district court entered
an Order of Sanction on July 21, 2010,
suspending Rasmussen for one year
but staying *1052  all but 181 days
of the suspension. The district court
conditioned the stay on Rasmussen
(1) entering and completing an ethics
and professional conduct course; (2)
refraining from practicing law during
his suspension and certifying that fact
by affidavit; (3) not violating any Rules
of Professional Conduct for one year;
and (4) changing his office procedures
to improve communication with the
court, its staff, and opposing counsel.


¶ 3 In December of that year, OPC
learned that Rasmussen, despite his
suspension, had “held himself out as
an attorney representing a client” to
a district court during his suspension.
OPC sent him a letter warning him to
abide by his suspension and meet his
obligations under the Rules of Lawyer
Discipline and Disability (RLDD) or be
subject to an order to show cause.


¶ 4 Soon thereafter—and just 158
days after the effective date of
the suspension—Rasmussen filed a
Verified Petition for Reinstatement
stating that he had “compli[ed] with
the terms and conditions of the Court's
Order of Sanctions.” He also filed an
affidavit indicating that he had “not
practiced law for a total of 181 days
up to the time of [his] anticipated
reinstatement in this matter.” After
receiving Rasmussen's verified petition
and affidavit, OPC, concluding that his
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reinstatement was governed by RLDD
14–525 (applicable to suspensions
greater than six months), prepared a
notice of proposed reinstatement to
be printed in the Utah Bar Journal,
propounded discovery requests, and
began preparing its opposition to
Rasmussen's reinstatement. Upon
receiving Rasmussen's filings, the
district court clerk, according to court
records, contacted OPC and “was told
that [OPC] would not be responding to”
the filings—a point now disputed by
OPC.


¶ 5 More than ten days after filing
the petition and affidavit, Rasmussen
delivered to OPC and submitted to
the district court a proposed Order
of Reinstatement, which the district
court signed the same day. OPC
mailed a motion and memorandum
opposing Rasmussen's reinstatement
the following day, not realizing that
the reinstatement order had already
been signed. OPC's opposition argued
that the reinstatement was premature
under RLDD 14–525(f), which allows
OPC sixty days in which to object
to a petition for reinstatement after
receiving it. In a reply memorandum,
Rasmussen countered that RLDD 14–
524 (not 14–525) governed because his
suspension was for less than six months,
making OPC's opposition untimely
because RLDD 14–524 allows only
ten days following the receipt of a
reinstatement affidavit to object. In
response, OPC argued that RLDD 14–
525 should apply because Rasmussen's


suspension was for one year—with
all but 181 days suspended—making
it more than six months. OPC also
informed the court that it would oppose
reinstatement because Rasmussen had
continued to practice law during his
suspension.


¶ 6 At a hearing on these filings, the
district court acknowledged that its
original intention was that Rasmussen's
suspension be for one year and that his
reinstatement be governed by RLDD
14–525. At the same time, however,
the court acknowledged that the
suspension order was poorly worded
and unclear and that Rasmussen had
relied on his understanding that his
suspension was for less than six months.
As a result, and in “the interest of
fair play and equity,” the district court
effectively gave both sides the benefit
of any doubt. It tentatively affirmed
Rasmussen's order of reinstatement
(without citing either RLDD 14–524
or –525 as the basis for reinstatement).
Yet it also allowed “OPC [to] bring
any information to the Court that it
might have that Mr. Rasmussen acted
in violation of its Order of sanctions.”


¶ 7 OPC thereafter, and in accordance
with the affirmation order, filed a
“Motion for the Court to Consider
Evidence of Rasmussen's Failure to
Comply with Its Sanctions Order,” in
which it argued that Rasmussen had
continued to practice law during the
course of his suspension, making thirty-
six court appearances and submitting
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seventeen filings in cases. In response,
Rasmussen conceded that he had
practiced law during the suspension but
sought to characterize his appearances
as attempts to withdraw, attempts
to wind up his involvement in a
case, or attempts to continue matters
until after his reinstatement. He also
stated that because he normally gains
over one hundred new *1053  cases
in a six-month period, this activity
was “substantially” compliant with the
sanction order. He further stated that
his suspension caused him to incur large
debt and stretched his limits financially
and that his continuing practice was an
attempt to maintain his way of life and
his “presence in the community.”


¶ 8 At a hearing on OPC's motion,
Rasmussen admitted that he took on
new cases during his suspension, that
he appeared in court for those cases,
and that he did so because he was
facing the loss of his house and practice.
OPC sought disbarment based on these
concessions. The court agreed with
OPC and disbarred Rasmussen, finding
that Rasmussen had violated his duty
to comply with the sanctions order
because he needed money, thereby
injuring the public and the judicial
system. The court also found no
mitigating circumstances to counter
the aggravating circumstances it saw,
including the facts that Rasmussen
violated his suspension “for his
own financial benefit” and that his
“violation was not a single episode
but nearly two score.” Rasmussen now


appeals, and we affirm for the reasons
set out below.


II


[1]  ¶ 9 Rasmussen challenges
the disbarment order primarily on
procedural grounds. He contends that
the district court lacked jurisdiction
to consider OPC's opposition to
his reinstatement once it signed the
reinstatement order. He also asserts
that the doctrines of res judicata and
law of the case barred the district court
from revisiting his reinstatement and
imposing disbarment. Alternatively,
Rasmussen challenges his disbarment
on the substantive grounds that (1)
lifting the stay imposed by the order
—rather than disbarment—was the
proper form of discipline for violation
of the order, (2) the court erred
when it concluded that disbarment
was the presumptive level of discipline,
and (3) the court failed to consider
mitigating factors that counsel against
disbarment. Though a district court's
decision to grant relief from a judgment
is reviewed under an abuse of discretion
standard, Russell v. Martell, 681 P.2d
1193, 1194 (Utah 1984), we make our
own independent determination about
the appropriate sanction in attorney
discipline cases, In re Discipline of
Ennenga, 2001 UT 111, ¶¶ 9–10,
37 P.3d 1150. We consider each of
Rasmussen's arguments in light of these
standards and reject each. Accordingly,
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we uphold the district court's order of
disbarment.


A


[2]  ¶ 10 Rasmussen first contends
that the district court exceeded
its jurisdiction when it entertained
objections to his already-entered
reinstatement. Specifically, he asserts
that his reinstatement was governed


by RLDD 14–524 1  and that once the
procedures allowed by that rule were
complied with—a ten-day objection
period, followed by a hearing and
automatic reinstatement—the court
could do no more. We disagree.


¶ 11 Our rules governing lawyer
discipline provide that Utah's
Rules of Civil Procedure govern
attorney discipline proceedings unless
specifically altered by the disciplinary
rules themselves. RLDD 14–517(a).
And nothing in our lawyer discipline
rules displaces the court's ability to
consider post-judgment motions under
Utah Rules of Civil Procedure 59
and 60(b). See UTAH R. CIV. P. 59
(allowing a motion for a new trial);
UTAH R. CIV. P. 60(b) (allowing the
court to “relieve a party ... from a final
judgment, order, or proceeding”).


¶ 12 OPC's opposition to Rasmussen's
reinstatement was effectively a rule
60(b) motion. Rule 60(b)(6) allows
a party to ask a court to *1054
reconsider a final judgment based


on “any other reason justifying relief
from the operation of the judgment.”
Though such motions are to be heard
in only “unusual and exceptional
circumstances,” Kell v. State, 2012
UT 25, ¶ 18, 285 P.3d 1133
(internal quotation marks omitted),
this case fits that bill. Here, the
ambiguity in the suspension order
created confusion about which rule
—RLDD 14–524 or –525 controlled
Rasmussen's reinstatement. And that
confusion meant that each party was
operating under a different set of
expectations and a different timeframe.
The district court, to its credit,
acknowledged as much in ruling on
OPC's opposition to the reinstatement
—solomonically giving each party the
benefit of the doubt by tentatively
leaving the reinstatement order in place
but allowing OPC an opportunity
to challenge it further. We find
wisdom—and certainly no error—
in that decision, which was entirely
appropriate under rule 60(b)(6) given
these unusual circumstances.


¶ 13 Rasmussen challenges the
applicability of rule 60(b) here. He
notes that OPC's opposition made no
reference to that rule and asserts that
our cases disfavor treating a motion
as one under rule 60(b) where it is
not captioned as such. See Workers
Comp. Fund v. Argonaut Ins. Co., 2011
UT 61, ¶¶ 13–15, 266 P.3d 792. We
see no barrier in our rules or our
cases, however, for analyzing OPC's
opposition under rule 60(b).



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR59&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR59&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027632408&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027632408&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026309076&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026309076&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026309076&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





In re Discipline of Rasmussen, 299 P.3d 1050 (2013)


730 Utah Adv. Rep. 63, 2013 UT 14


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 8


¶ 14 Nothing in Argonaut or
elsewhere prohibits district courts from
entertaining, under rule 60(b), a filing
not captioned as such. Our cases merely
emphasize the need to keep the “burden
of argument and research ... on the
party seeking relief.” Judson v. Wheeler
RV Las Vegas, L.L.C., 2012 UT 6, ¶
20 n.9, 270 P.3d 456. We accordingly
decline, on appeal, to allow a party to
“shift[ ] to opposing parties or to the
court” the burden of establishing the
basis or import of the party's motion
below, and thus would not reverse a
decision that is based on the moving
party's failure to “identif[y] for the
court the essential basis for the motion”
below. Id. This case presents a very
different circumstance. We are faced
not with a district court's denial of
a motion for failure to identify its
essential basis, but with a decision
granting a motion that we now deem
properly presented. Thus, although
the district court may not have been
required to construe OPC's motion as
arising under rule 60(b), it had the
discretion to do so. See Argonaut,
2011 UT 61, ¶ 15 n. 5, 266 P.3d 792
(emphasizing the district court's “broad
discretion in determining whether to
construe a motion under rule 59 or
rule 60(b)”). And because we find an
ample discretionary basis for treating
OPC's opposition as a motion arising
under rule 60(b), we affirm the district
court's decision to hear the motion as an
appropriate exercise of discretion.


¶ 15 We likewise affirm the
district court's decision granting OPC's
subsequent motion to present further
evidence of Rasmussen's violations
of the suspension order. Nothing
precludes a court from hearing one
post-judgment motion, deciding that it
needs more information, and allowing
further development of an issue. In
such a case, further motion practice
would be necessary to resolve the
case completely. Though Rasmussen
describes the court's affirmance of
his reinstatement after the first
post-judgment motion as conclusively
resolving this issue, it did not. The
district court's affirmance of the
reinstatement was clearly conditional,
subject to whatever information OPC
submitted about possible violations


of the sanctions order. 2  And the
conditional nature of the order gave an
ample basis for the court to consider
that further information.


B


¶ 16 Rasmussen next challenges the
district court's decision to reopen
the reinstatement order on preclusion
grounds—under the doctrines of res
judicata and the law of *1055  the
case. He views the reinstatement order
as final and preclusive of any further
proceedings. We disagree.


[3]  ¶ 17 Res judicata and its
companion, collateral estoppel, do not
operate within a single case. See IHC



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026309076&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026917863&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026917863&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026917863&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026917863&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026309076&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026309076&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR59&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003934&cite=UTRRCPR60&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017345788&pubNum=4645&originatingDoc=Ia5da12968b4611e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)





In re Discipline of Rasmussen, 299 P.3d 1050 (2013)


730 Utah Adv. Rep. 63, 2013 UT 14


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 9


Health Servs., Inc. v. D & K Mgmt., Inc.,
2008 UT 73, ¶ 26 n.20, 196 P.3d 588.
They are “used to describe the binding
effect of a decision in a prior case on a
second case.” See id. (emphases added).
The reinstatement order accordingly
had no preclusive effect under these
doctrines. It was not final, and thus
had no res judicata effect on the court's
decision to reopen the matter.


[4]  [5]  [6]  ¶ 18 The law of the case
doctrine is different. It can operate to
preclude relitigation of certain claims
or issues within the same case. Id. ¶
26; see id. ¶ 26 n.20 (“Because the
elements and effects of res judicata
and law of the case doctrines may
differ, they should be viewed as
distinct doctrines.”). It “encompasses
several different principles related to
the binding effect of a decision on
subsequent proceedings in the same
case.” Id. ¶ 26. Under this doctrine,
“a decision made on an issue during
one stage of a case is binding in
successive stages of the same litigation.”
Id. (internal quotation marks omitted).


[7]  [8]  [9]  [10]  [11]  ¶ 19 Yet even this
doctrine was not preclusive here. The
discretionary or mandatory effect of the
law of the case doctrine “[d]epend[s]
on the procedural posture of a case at
the time the law of the case doctrine
is invoked.” Id. ¶ 27. “As long as
the case has not been appealed and
remanded, reconsideration of an issue
before a final judgment is within the
sound discretion of the district court.”


Id. 3  Thus, because the reinstatement
order had not been considered on


appeal, 4  the district court was well
within its discretion when it allowed
OPC to pursue its opposition to
the reinstatement and to argue that
Rasmussen violated the Sanction Order
by practicing law while suspended.


C


¶ 20 Rasmussen's final challenges
to his disbarment essentially argue
that disbarment was too severe a


punishment. 5  We disagree and hold
that disbarment was proper under our
rules and caselaw.


1


[12]  ¶ 21 Because refraining from
practicing law was a condition of
the stay of the one-year suspension,
Rasmussen first asserts that violation
of that condition should have resulted
in the district court lifting the stay and
imposing the full one-year suspension
rather than disbarment. We are not
persuaded.


¶ 22 Though the parties and the district
court seem to accept that Rasmussen's
suspension was for only six months
(or six months and a day), that is not
the case. Rasmussen was suspended for
one year. Part of that year may have
been subject to stay, but a stay does
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not alter the fact that the suspension
on its face was for a full year. That
is significant under the circumstances.
As we have indicated, “[t]o serve
as an effective deterrent for further
misconduct, the penalty for violating
an order of suspension must be more
severe than the original suspension.”
Utah State Bar v. Doncouse (In re
Discipline of Doncouse), 2004 UT 77,
¶ 19, 99 P.3d 837. Thus, Rasmussen's
punishment for violating his one-year
suspension must do more than impose
that suspension.


*1056  ¶ 23 And while Rasmussen
may have violated the terms of his
stay by practicing law, supra ¶ 2,
he also violated the suspension order
itself. After all, inherent in the idea
of a suspension order is suspension—


abstinence from the practice of law. 6


Thus, the district court's range of
disciplinary options was not limited to
lifting the stay and imposing the one-
year suspension contemplated in the
sanction order. Because the entire order
was violated—not just the stay—an
additional sanction was warranted.


2


¶ 24 Because the conduct that prompted
his disbarment (lying to the court and
practicing law while under suspension)
is not similar to the conduct that
resulted in his original sanction (failure
to appear at trial and filing multiple
recusal motions), Rasmussen next


contends that it was improper for
the court to use progressive discipline
and to assume that disbarment was
the appropriate sanction. Again, we
disagree.


¶ 25 Rasmussen is right on a threshold
matter: RLDD 14–606(b) does not
control the outcome of this case.
That rule provides that a lawyer
sanctioned for conduct similar to
previously sanctioned conduct should
presumptively receive a sanction “one
level more severe than the sanction
the lawyer previously received.” As
Rasmussen notes, however, the conduct
prompting his original sanction is not
similar to the conduct that caused
his disbarment, so 14–606(b) had no
application to this case.


¶ 26 We find no error in the district
court's decision, however, as it relied
not on RLDD 14–606(b) but on RLDD
14–606(a). That provision states that
in cases involving prior discipline, a
“district court ... may impose further
sanctions upon a lawyer who violates
the terms of a prior disciplinary


order.” 7  This rule clearly applies to
Rasmussen. He violated the terms of
a previous disciplinary order and so


was subject to further sanctions. 8  True,
this rule does not prescribe the level
of the “further” sanction, like RLDD


14–606(b) does. 9  But disbarment is
an appropriate sanction for violations
involving deceit and the improper
practice of law, particularly when
our law requires that violation of a
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suspension order be met with harsher
punishment than that imposed in the
suspension order.


¶ 27 Contrary to Rasmussen's
assertions, nothing in the RLDD
suggests that the terms of 14–606(b)
provide a limit on 14– *1057  606(a).
In other words, the circumstances of
the case need not satisfy 14–606(b) in
order for a district court to impose
escalated sanctions under 14–606(a).
The two subsections, though related,
are not interdependent. Thus, a district
court can, in its discretion, impose
a higher-level sanction under RLDD
14–606(a) even if the violation that
prompted the first sanction is different
from subsequent violations.


¶ 28 The district court understood
this point. It applied 14–606(a) without
reference to 14–606(b). It did not
feel constrained, for instance, to
impose disbarment as a presumptively
correct sanction—as it would have if
it was employing 14–606(b). Rather,
the district court, after considering
the circumstances of the violations
and rule-imposed “Factors to be
considered in imposing sanctions,” see


RLDD 14–604, 10  determined that “the
appropriate sanction for violation of
the suspension order is the next higher
sanction” of disbarment. This was
entirely appropriate under the rules.


3


¶ 29 Finally, Rasmussen challenges
the district court's determination that
no mitigating factors counseled against
disbarment. The disbarment order
specifically found that “there are
no mitigating circumstances and the
aggravating circumstances are clear.
Rasmussen blatantly disregarded the
Order of the Court for his own financial
benefit. The violation was not a single
episode but nearly two score.”


¶ 30 Rasmussen disagrees with this
assessment and suggests that the
following should have been seen as


mitigating under RLDD 14–607: 11  (1)
he lacked a selfish motive because he
was only trying to help his clients and
because he was worried about letting his
family and employees down and wanted
to lessen the impact of his bad judgment
on them; (2) he had a clean disciplinary
record; (3) he took full responsibility
for and freely disclosed his conduct
to the court, was cooperative, and
expressed remorse; and (4) OPC's delay
in challenging his petition and affidavit
was unreasonable.


¶ 31 None of these circumstances
are mitigating. Some are aggravating.
First, we think it a misstatement for
Rasmussen to suggest that he had
no selfish motive in continuing to
practice law during his suspension. He
undoubtedly had some concern for his
family and employees, but it is also
apparent that his driving concern was
the need for money to maintain his
lifestyle and his business. This need
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for money can hardly be considered
a mitigating “personal or emotional
problem[ ]” under RLDD 14–607(b)
(3), as Rasmussen suggests. If self-
serving assertions about wholesome
motivations were enough to counter
aggravating circumstances supported
in the record, our disciplinary rules
would be toothless and unenforceable.
We accordingly decline to accept
Rasmussen's assurances about his
selfless motivation as a mitigating
circumstance.


¶ 32 Second, Rasmussen did not have
a clean record when arguing before the
district court against his disbarment.
He had been suspended for one year of
practice.


¶ 33 Third—and perhaps most
importantly—we have consistently held
that taking responsibility, disclosing
wrongdoing to the court, and reforming
bad behavior have no mitigating effect
when they appear after the misconduct
has been discovered and accusations
have been made. See, e.g., In re
Discipline of Ince, 957 P.2d 1233, 1238
(Utah 1998); see also RLDD 14–607(b)
(5) (listing “full and free disclosure
to ... the disciplinary authority prior
to the discovery of any misconduct ”
as a mitigating circumstance (emphasis
added)). When a lawyer does these
things after he has been caught, he
*1058  appears more sorry for being
caught than for the underlying conduct.
See In re Discipline of Ince, 957 P.2d at
1238.


¶ 34 Rasmussen's final proposed
mitigating circumstance is similarly
unpersuasive. OPC created no
unreasonable delay by failing to oppose
Rasmussen's reinstatement within
RLDD 14–524's ten-day objection
period. As discussed above, OPC's
failure to do so was a result of
confusion, the same confusion that
Rasmussen benefitted from when the
district court initially upheld his
reinstatement. There is accordingly
nothing mitigating in the timing of


OPC's filings. 12


III


¶ 35 We are not without some sympathy
for the plight of Thomas Rasmussen.
It could be argued that the initial
suspension was too stiff a penalty for
the conduct that prompted it. But that
question is not before us, and whatever
the propriety of the sanction, the
appropriate response was not to defy
it, much less to cover-up the defiance
with subsequent misrepresentations
and misleading justifications.


¶ 36 As is often the case, here the
aftermath and cover-up were worse
than the initial offense. A suspension
order is a serious sanction to be
taken seriously. Here it was roundly
ignored, and flouted further by a
subsequent cover-up. We do not
condone such behavior from litigants,
and we certainly cannot countenance
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it from officers of the court. The
disbarment stands.


Justice LEE authored the opinion of
the Court, in which Chief Justice
DURRANT, Associate Chief Justice


NEHRING, Justice DURHAM, and
Justice PARRISH joined.


All Citations


299 P.3d 1050, 730 Utah Adv. Rep. 63,
2013 UT 14


Footnotes
1 OPC contends that Rasmussen always understood his suspension to be for more than six months and thus


governed by RLDD 14–525. Some of Rasmussen's actions could be construed to support that contention.
For instance, he filed a verified petition seeking reinstatement, which is required by RLDD 14–525 rather
than 524. Nevertheless, we think his actions as a whole are indicative enough of a belief that RLDD 14–524
governed reinstatement to support the district court's decision to give him—and OPC—the benefit of the
doubt. Because we agree with the district court's equitable decision to not hold the proceedings under any
one rule, we need not and do not decide which rule the district court should have employed for purposes of
this appeal. Going forward, however, we clarify that the governing rule should be dictated by the term of the
entire possible suspension, not the un-stayed portion of the suspension.


2 Rasmussen also argues that OPC was required to prove a violation of a suspension order either (a) in a
contempt proceeding or (b) through objection to reinstatement proceedings initiated under RLDD 14–524 or
–525—and he asserts that the proceedings in this case were neither. But because the court's decision to hear
OPC's post-judgment motion kept the proceeding open, OPC's objections to reinstatement and its arguments
that Rasmussen violated the sanctions order certainly occurred in proceedings initiated either under RLDD
14–524 or –525. We reject this argument on that basis, without addressing the broader question.


3 See Gillmor v. Wright, 850 P.2d 431, 439 (Utah 1993) (Orme, J., concurring) (“The [law of the case] doctrine
is not an inexorable command that rigidly binds a court to its former decisions but rather is an expression of
good sense and wise judicial practice.” (internal quotation marks omitted)).


4 The mandate rule—a distinct branch of the law of the case doctrine controls the preclusive effect of issues
already the subject of appellate review. IHC Health Servs., Inc. v. D & K Mgmt., Inc., 2008 UT 73, ¶ 28,
196 P.3d 588. This rule “binds ... the district court ... to honor the mandate of the appellate court.” Id. Thus,
under this rule, “a prior decision of a district court becomes mandatory after an appeal and remand.” Id.
This rule is inapplicable here.


5 At oral argument on this appeal, Rasmussen also appeared to question the propriety of his original
suspension, characterizing it as too harsh. That issue is not before us on appeal, however, and we
accordingly decline to reach it.


6 With this in mind, it seems inadvisable for district courts to condition a stay of suspension on the attorney
not practicing law. That is what the suspension itself requires. A stay of a suspension should be conditioned
on other grounds.


7 Though not cited by the district court, RLDD 14–526(e) provides additional support for the district court's
decision to ratchet up the level of discipline to disbarment. That rule states that “[w]illful failure to comply
with paragraph[ ](a) [which states that ‘the respondent shall not accept any new retainer or employment as
a lawyer in any new case or legal matter,’] ... shall constitute contempt of court and may be punished as
such or by further disciplinary action.”


8 We accordingly reject Rasmussen's argument that the district court erred in applying RLDD 14–606 instead
of relying only on RLDD 14–605 to determine the appropriate sanction. In fact, we find 14–605 inapplicable
for an additional reason: By its own terms, that rule applies in the absence of “aggravating or mitigating
circumstances.” Here, the district court specifically listed aggravating circumstances, making RLDD 14–
605's recommendations irrelevant.
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9 It also does not mandate that the “further sanction[ ]” be brought in a separate, new action. See RLDD 14–
606(a). We recognize that, normally, OPC would bring a separate action to impose sanctions on an attorney
for a violation not yet the subject of disciplinary action—in this case, for instance, engaging in conduct
involving dishonesty or misrepresentation under rule 8.4(c) of the Utah Rules of Professional Conduct or
knowingly making a false statement of fact to a tribunal under rule 3.3(a)(1). But because the original
suspension order required Rasmussen to refrain from violating any Rules of Professional Conduct during
his suspension, that was not necessary here. In essence, violation of another rule was a violation of the
suspension order. Moreover, consolidating into one action the discipline for all of Rasmussen's rule violations
did not prejudice Rasmussen. He had an opportunity to defend himself to the same extent that he would have
had if a separate action had been brought. Thus, nothing in this process violated Rasmussen's due process
rights, as he claims. Attorneys that lie to the court and knowingly and purposefully violate a court order
should be aware that they risk disbarment. In any event, Rasmussen was disbarred after an opportunity to
submit motions and after a hearing on his violations. This is more than sufficient.


10 These factors include “(a) the duty violated; (b) the lawyer's mental state; (c) the potential or actual injury
caused by the lawyer's misconduct; and (d) the existence of aggravating or mitigating factors.” RLDD 14–
604.


11 RLDD 14–607 details “aggravating and mitigating circumstances [that] may be considered and weighed
in deciding what sanction to impose.” Sample aggravating factors include a prior record of discipline, a
dishonest or selfish motive, a pattern of misconduct, multiple offenses, submission of false statements,
and substantial experience in the practice of law. RLDD 14–607(a). Sample mitigating factors include
the absence of a prior record of discipline, absence of a selfish motive, personal or emotional problems,
disclosure of the misconduct prior to the discovery of it, cooperative attitude toward proceedings, interim
reform, and remorse. RLDD 14–607(b).


12 Even if 14–606(a) were insufficient to support the disbarment sanction, there are sufficient facts in this
case to support disbarment under RLDD 14–605, which outlines the standards for imposing disbarment
“[a]bsent aggravating or mitigating circumstances.” Rasmussen engaged in professional misconduct that
benefited himself and deceived the court, causing injury, at the very least, to the legal system. See RLDD 14–
605(a)(1) (describing conduct meriting disbarment). He also engaged in misconduct that involved dishonesty
and deceit that seriously adversely reflects on the lawyer's fitness to practice law. See RLDD 14–605(a)(3)
(same). Rasmussen's central argument to the contrary—that he substantially complied with the sanctions
order, and so did not lie in his affidavit and petition to the district court—is not logical. Practicing law more
than three dozen times cannot possibly substantially satisfy an order not to practice law at all.


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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        On Certiorari to the Utah Court of Appeals 


        DURHAM, Chief Justice: 


        ¶ 1 This case concerns a mechanic's lien and suit for breach of contract brought by petitioner


J. Pochynok Company (Pochynok) against respondents Gregory and LouAnn Smedsrud (the


Smedsruds), who counterclaimed for breach of contract. We granted certiorari to consider (1)


whether the court of appeals erred in upholding the trial court's determination that the Smedsruds


were the "successful party" under Utah Code section 38-1-18(1) when the jury returned only a


general verdict that did not indicate which party prevailed on which claims, and (2) whether


Pochynok's potential award of attorney fees as the successful party should be taken into account


under Utah Code section 38-1-18(3) when calculating whether the Smedsruds' offer of judgment


was greater than the final judgment ultimately obtained by Pochynok. The trial court awarded the


Smedsruds attorney fees under section 38-1-18(1) as the successful party and under section 38-


1-18(3) because their offer of judgment was greater than the judgment finally obtained by


Pochynok. The court of appeals affirmed. We reverse and remand. 


BACKGROUND 


        ¶ 2 The Smedsruds hired Pochynok in August 1998 as the general contractor in charge of


building their home in Summit County, Utah. In the fall of 1999, the Smedsruds fell behind in


payments to Pochynok. In response, Pochynok filed a mechanic's lien for approximately $74,000


plus interest and attorney fees. Pochynok then brought suit against the Smedsruds to foreclose on


the lien and for breach of contract. The Smedsruds counterclaimed, alleging that Pochynok had


breached the contract through defective workmanship and delay in completing construction. 


        ¶ 3 Twelve days before trial, the Smedsruds made an offer of judgment to Pochynok in the


amount of $40,000 "in complete and final settlement of all claims," including "court costs and


attorneys' fees." Pochynok rejected this offer, and the case proceeded to jury trial. At trial,


Pochynok asserted a 
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claim for $81,269.91, not including costs and attorney fees. The Smedsruds, in turn, claimed an







unspecified amount of offsets and damages for unearned supervisor fees and work defects and


delays. At the conclusion of trial, the jury awarded Pochynok a verdict of $7076.56. The verdict


form used by the jury gave no indication of whether, or by how much, the jury offset the


Smedsruds' claims against Pochynok's claim. [1] 


        ¶ 4 The Smedsruds filed a posttrial motion to recover costs and attorney fees in the amount


of $84,036. In support of this motion, they argued that under the provisions of Utah Code section


38-1-18(3), they were entitled to recover attorney fees and costs incurred after the offer was made


because their offer of judgment was greater than the judgment finally obtained by Pochynok. In


addition, they argued that they were the "successful party" under Utah Code section 38-1-18(1)


and were therefore entitled to all costs and attorney fees. Pochynok filed its own motion for an


award of costs and attorney fees in the amount of $39,761, also arguing that it was the successful


party under section 38-1-18(1). 


        ¶ 5 Despite the jury's award of $7076.56 to Pochynok, the trial court ruled that the


Smedsruds were the "successful party" for purposes of Utah Code section 38-1-18(1), denying


Pochynok's motion and awarding the Smedsruds costs and attorney fees in the amount of


$84,036.54. Other than general references to arguments made by the Smedsruds, the trial court's


order contained no findings of fact or conclusions of law to explain its decision. In addition, the


court made an explicit award to the Smedsruds for attorney fees incurred after the date of the offer


of judgment, but it did not provide a detailed explanation of how section 31-1-18(3) operated in this


case. Pochynok appealed. 


        ¶ 6 The court of appeals upheld the trial court's award of costs and fees. J. Pochynok Co. v.


Smedsrud, 2003 UT App 375, ¶ 1, 80 P.3d 563. In doing so, it applied the "flexible and reasoned


approach," later approved by this court in A.K. & R. Whipple Plumbing & Heating v. Aspen


Construction, 2004 UT 47, pp 25-26, 94 P.3d 270, to conclude that the trial court properly


determined the Smedsruds to be the successful party. Pochynok, 2003 UT App 375 at ¶ 15, 80


P.3d 563. The court of appeals noted that the jury's verdict did "not provide precise calculations of


offsets the jury may have made for the Smedsruds' counterclaims" but that the trial court "could


have reasonably inferred" that the jury awarded the Smedsruds $74,193.35 in offsets and could


have concluded that the Smedsruds were the successful party on that basis. Id. at ¶ 17. The court


of appeals did not reach a specific conclusion on how to apply section 38-1-18(3)'s offer of


judgment rule, but approved the trial court's presumed consideration of the rejected offer of


judgment in its successful party determination. Id. at ¶ 20. 


        ¶ 7 On certiorari, Pochynok argues (1) that despite our recent decision in Whipple, the trial


court and court of appeals should have employed the net judgment rule instead of the flexible and


reasoned approach to determine the successful party; (2) that regardless of the rule used, neither


the trial court nor the court of appeals could have properly determined that the Smedsruds were


the successful party in this action because the jury verdict did not provide sufficient information to


reach such a conclusion, making Pochynok, as the only party to receive an award, the successful


party; and (3) that if Pochynok is determined to be the successful party and awarded costs and


attorney fees pursuant to section 38-1-18(1), this post trial award should be considered part of "the


judgment finally obtained" under section 38-1-18(3), preventing the Smedsruds from receiving







postoffer costs and attorney fees pursuant to that section. [2] 
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STANDARD OF REVIEW 


         ¶ 8 "On certiorari, we review the decision of the court of appeals, not the decision of the trial


court." Hebertson v. Willowcreek Plaza, 923 P.2d 1389, 1392 (Utah 1996) (internal quotation


omitted). "When reviewing attorney fee decisions that involve questions of law, we review for


correctness." A.K. & R. Whipple Plumbing & Heating v. Aspen Constr., 2004 UT 47, ¶ 6, 94 P.3d


270. We use the same standard when construing statutes. Id. 


ANALYSIS 


        I. INTERPRETATION OF SECTION 38-1-18 


A. Subsection (1): Successful Party Determination 


         ¶ 9 Utah law expressly requires a court to award attorney fees to the successful party in any


mechanic's lien action. Utah Code Ann. § 38-1-18(1) (2001); A.K. & R. Whipple Plumbing &


Heating v. Aspen Constr., 2004 UT 47, ¶ 7, 94 P.3d 270. Section 38-1-18(1) provides that "in any


action brought to enforce any lien under this chapter the successful party shall be entitled to


recover a reasonable attorneys' fee, to be fixed by the court." Utah Code Ann. § 38-1-18(1). We


most recently construed this statute in Whipple, 2004 UT 47, 94 P.3d 270. Whipple, much like the


case now before us, involved a mechanics' lien foreclosure action and a counterclaim for


damages. Id. at ¶ 2. Plaintiff Whipple filed a lien for $30,641, with defendant Aspen claiming an


offset of $25,000 for Whipple's allegedly negligent work. Id. at ¶ 3. The trial court awarded Aspen


$7000 in offsets and, "[a]fter calculating the consequences of the parties' respective wins and


losses on their competing claims, ... awarded a net judgment to Aspen in the amount of $527." Id.


Employing the "flexible and reasoned approach" first outlined in Mountain States Broadcasting Co.


v. Neale, 783 P.2d 551, 556-57 (Utah Ct.App.1989) (mem. decision on pet. for reh'g), the trial


court found that, where one party received such a small net recovery, the case was essentially a


"draw," so neither party could be considered "successful" for purposes of section 38-1-18(1).


Whipple, 2004 UT 47 at ¶ 4, 94 P.3d 270. We upheld both the trial court's use of the flexible and


reasoned approach and its specific finding that there was no successful party. Id. at pp 31-32. 


        ¶ 10 Here, Pochynok seeks to distinguish Whipple from the present case and urges us to


hold that the net judgment rule and not the flexible and reasoned approach should apply in cases


with general rather than specific jury verdicts. Under the net judgment rule, the party that receives


the bigger judgment is the successful party. Since Pochynok received a net judgment of


approximately $7000, it would be the successful party under this rule. Certainly it is more difficult--


although not impossible--to apply the flexible and reasoned approach where, as here, the jury


verdict does not specify who won what. However, it does not follow that the net judgment rule


automatically applies in such a case. As we stated in Whipple, "rigid application of the net


judgment rule can result in unreasonable awards of attorney fees," id. at ¶ 26, which "would


deprive trial courts of their power to apply their discretion and common sense to this issue," id. at ¶


25. As in Whipple, we decline to require such a rule here. 


         ¶ 11 At the same time, it is clear that the nature of the flexible and reasoned approach


outlined in Mountain States and Whipple requires more information about the jury award for the







parties' particular claims than is available in this case. In Mountain States, the court of appeals first


considered which party received a net judgment and then discussed two additional factors relevant


to its determination of which party was successful. 783 P.2d at 558. First, it focused on which party


had attained a "comparative victory," considering what total victory would have meant for each


party and what a true draw would look like. Id. Second, it looked at which party obtained a greater


percentage of the amount originally claimed. Id. Such an analysis in this case is impossible without


more specific monetary figures. 


        ¶ 12 Similarly, we stated in Whipple that "[the flexible and reasoned] approach requires ...


looking at the amounts actually 
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sought and then balancing them proportionally with what was recovered." 2004 UT 47 at ¶ 26, 94


P.3d 270 (internal quotation and citation omitted). In the present case, because the jury's verdict


did not indicate specific awards and offsets, the trial court did not have the information necessary


to undertake such a balancing. Nor did the court explain its reasoning in concluding that the


Smedsruds were the successful party. The case before us is thus in contrast to Whipple, where


we stated: 


Although lacking in detail, the trial court's explanation of its rationale is adequate because it


demonstrates that the court correctly considered common sense factors in addition to the net


judgment. It is apparent from the trial court's reasoning that it believed Aspen's net recovery of


only two percent (2%) of its claimed damages was insufficient to make it the "successful party." 


Id. at ¶ 28. In upholding the trial court's determination of the successful party, the court of appeals


inappropriately relied on conjecture, surmising that, despite the nonspecific jury award, "the trial


court could have reasonably inferred ... offsets" and "could have reasonably concluded that the


jury in fact found in favor of the Smedsruds on their counterclaims and offset these damages." J.


Pochynok Co. v. Smedsrud, 2003 UT App 375, ¶ 17, 80 P.3d 563. There is nothing in the record


to indicate that the trial court actually made such inferences and conclusions. 


        ¶ 13 Though this insufficiency of information requires that we direct the court of appeals to


remand this case to the trial court for a determination of awards and offsets, it does not


necessarily follow, as Pochynok contends, that Pochynok is the successful party. Our difficulty is


with the trial court's process, not necessarily the outcome. After a determination of the awards and


offsets likely considered and made by the jury, it is entirely possible that the trial court might once


again conclude that the Smedsruds are the successful party. 


B. Subsection (3): Offer of Judgment 


         ¶ 14 We now consider Pochynok's claims in regard to subsection (3) of the mechanic's lien


attorney fees statute. Utah Code section 38-1-18(3) provides: 


A party against whom any action is brought to enforce a lien under this chapter may make an offer


of judgment pursuant to Rule 68 of the Utah Rules of Civil Procedure. If the offer is not accepted


and the judgment finally obtained by the offeree is not more favorable than the offer, the offeree


shall pay the costs and attorneys' fees incurred by the offeror after the offer was made. 


Utah Code Ann. § 38-1-18(3) (2001). Pochynok argues that if it is held to be the successful party


under Utah Code section 38-1-18(1), the resulting award of attorney fees against the Smedsruds







should be included as part of the "final judgment obtained" pursuant to Utah Code section 38-1-


18(3). In other words, Pochynok suggests that the determination of which party is successful


under section 38-1-18(1) must be made before a court may determine under section 38-1-18(3)


whether the judgment finally obtained is greater than the offer of judgment. The Smedsruds claim


the opposite, arguing that an award of attorney fees under subsection (3) should be included in a


determination of which party was successful for purposes of subsection (1). Subsection (3) was


added to section 38-1-18 in 2001. Its operation in conjunction with subsection (1) is a matter of


first impression in this court. 


         ¶ 15 We look first to the plain language of a statute to determine its meaning. Stephens v.


Bonneville Travel, 935 P.2d 518, 520 (Utah 1997). Only when there is ambiguity do we look


further. Id. In addition, "statutory enactments are to be so construed as to render all parts thereof


relevant and meaningful, and ... interpretations are to be avoided which render some part of a


provision nonsensical or absurd." Millett v. Clark Clinic Corp., 609 P.2d 934, 936 (Utah 1980). 


        ¶ 16 In construing section 38-1-18(3), the court of appeals held that "the trial court's


consideration of the refused offer of judgment in this case was appropriate in its successful party


determination." Pochynok, 2003 UT App 375 at ¶ 19, 80 P.3d 563. Bypassing a consideration of


the statute's plain 
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language, the court of appeals looked to the legislative history of subsection (3), noting that it was


added to the statute in 2001 "in an effort to curb wrongful, outrageous, and fraudulent lien claims."


Id. at ¶ 18 (citing ch. 257, 2001 Utah Laws 1202). As a result of this clear legislative policy, the


court of appeals concluded that any award of attorney fees under subsection (3) should be


considered in the determination of which party is successful under subsection one. Id. at ¶ 19. In


further support of this conclusion, the court quoted a legislative note, stating: 


[T]he primary inequity in the mechanic's lien law as it currently operates is that a party can assert


a claim for much more than he or she is legitimately owed forcing a defendant to litigate the claim,


and yet still be entitled to attorney[] fees as the "prevailing party" even if the lien claimant only


recovers a fraction of what was originally claimed. 


Id. at ¶ 18. 


        ¶ 17 While this statement may accurately reflect the policy behind section 38-1-18 in general


and subsection (3) in particular, we do not agree with the analysis of the court of appeals to the


extent that it overlooks important realities regarding offers of judgment. We thus hold that the


"judgment finally obtained" language in Utah Code section 38-1-18(3) includes an award of


attorney fees to the successful party under section 38-1-18(1). In other words, if the offer of


judgment explicitly includes attorney fees, [3] and turns out to be greater than the offeree's jury


verdict plus any attorney fees awarded to the offeree as the successful party under section 38-1-


18(1), then subsection (3) requires the offeree to pay the offeror's costs and attorney fees incurred


after the offer was made. 


        ¶ 18 The plain language and structure of the statute support this interpretation of subsection


(3). Subsection (3) was added to the end of the already-existing section 38-1-18, suggesting it is


an addition to, and not a starting point for, the required analysis under the statute. It also requires







comparison of the offer of judgment to the "judgment finally obtained." Utah Code Ann. § 38-1-


18(3) (emphasis added). This formulation implies a finality that cannot be reconciled with a


judgment that has yet to include the ultimate "successful party" determination under subsection


(1). 


        ¶ 19 We recognize, however, that the plain language of subsection (3) does not entirely


eliminate ambiguity regarding the correct order of operation of subsections (1) and (3). We


therefore also consider legislative history and policy. See Stephens, 935 P.2d at 520. We


conclude that including successful party attorney fees awarded under subsection (1) in the


subsection (3) calculation does not interfere with the policy goals behind section 38-1-18. The


preamble to the legislature's 2001 amendment indicates that the purpose of subsection (3) is to


"provide[] for costs and attorneys' fees in cases where an offer of judgment is unreasonably


rejected." Ch. 257, 2001 Utah Laws 1202. As the court of appeals pointed out, the legislature's


goal in adding subsection (3) was to discourage unreasonable rejections of offers of judgment.


See supra ¶ 16. Interpreting the "judgment finally obtained" under subsection (3) to include an


award of attorney fees under subsection (1) does nothing to contravene that policy as long as the


offer of judgment also included attorney fees. An offeree who rejects an offer of judgment that


includes attorney fees and then receives a judgment, also including attorney fees, that is greater


than the offer of judgment clearly has not acted unreasonably. 


        ¶ 20 We are cognizant of the concern expressed in the legislative note attached to the 2001


amendment to section 38-1-18, which the court of appeals cited in support of its contrary


interpretation of the statute's operation. However, that concern is largely resolved 
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through the use of the flexible and reasoned approach which, we concluded above, was proper to


determine the successful party under subsection (1). Under this approach, a party that makes an


outrageous claim and then receives only a fraction of what it demanded will not likely be deemed


the successful party. This approach also prevents a party judged "successful" from being required


to pay attorney fees under subsection (3). Although this can create something of a winner-takes-all


situation when it comes to attorney fees, this tendency is effectively balanced by the use of the


flexible and reasoned approach in determining successful party status so that no party can expect


to be the successful party simply because it receives a dollar more than the other party. In fact, the


flexible and reasoned approach was first adopted in order to avoid situations such as those


mentioned in the legislative note, in which the difference of a sum as negligible as one dollar could


entitle one party to an award of attorney fees. Mountain States, 783 P.2d at 557. This approach


"ensures that only parties that are genuinely 'successful' according to the trial court's common


sense logic will be able to extract their attorney fees from their opponents." Whipple, 2004 UT 47


at ¶ 25, 94 P.3d 270. 


        ¶ 21 Finally, we construe statutes to ensure that there will be no absurd results, particularly in


the interplay of subsections of a single statute. See Millett, 609 P.2d at 936. Interpreting


subsection (3) to operate before subsection one would allow a party to manipulate section 38-1-18


so as to achieve an unfair award of attorney fees. Though there is no such allegation here, the


present case illustrates this potential problem. The Smedsruds' $40,000 offer of judgment was







made on the eve of trial, by which time each party had incurred substantial legal fees. The offer of


$40,000 explicitly included attorney fees, but represented less than half the amount Pochynok was


claiming as damages at trial. If we were to hold that the "judgment finally obtained" does not


include award of attorney fees under subsection (1), a party defending against a lien could make


an offer of judgment, including attorney fees, that is well below what is fair for both the lien and the


attorney fees but that is higher than what the other party could hope to win at trial exclusive of


attorney fees. An interpretation of section 38-1-18(3) that does not account for an award of


attorney fees to the successful party under section 38-1-18(1) would too easily allow an offeror to


benefit by making an unfair offer. 


CONCLUSION 


        ¶ 22 We uphold the court of appeals' use of the flexible and reasoned approach in its review


of the trial court's determination of the "successful party" for purposes of section 38-1-18(1).


However, we conclude that the trial court could not have made this determination without specific


information regarding the total amount the jury awarded to Pochynok and the total amount in


offsets it awarded to the Smedsruds. Mountain States and Whipple clearly contemplate a


balancing of awards and offsets as part of the flexible and reasoned approach. The jury did not


provide this information in its verdict form. In order to apply the flexible and reasoned approach in


this case, therefore, the trial court should have made findings regarding the amounts sought and


won by each party. It should then have conducted a common sense inquiry and balancing in


regard to who was the successful party. The trial court failed to do so here. 


        ¶ 23 In addition, we reverse the court of appeals' construction of the interplay between


subsections (1) and (3) of section 38-1-18. We hold that the determination of the "successful


party" under subsection (1) should occur before the calculation required under subsection (3) and


that any attorney fees awarded under subsection (1) should then be included in the subsection (3)


calculation of whether any offer of judgment was greater than the judgment finally obtained at trial.


        ¶ 24 We remand this case to the court of appeals with instructions to remand to the trial court


for a factual determination of awards and offsets, followed by a ruling on who is the successful


party under Utah Code section 38-1-18(1) and whether an award of 
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attorney fees under Utah Code section 38-1-18(3) is proper. 


        ¶ 25 Associate Chief Justice WILKINS, Justice DURRANT, Justice PARRISH, and Justice


NEHRING concur in Chief Justice DURHAM's opinion. 


--------- 


Notes: 
[1] The verdict form given to the jury allowed it to designate, on one line, the amount awarded


Pochynok against the Smedruds and, on the second line, the amount awarded to the Smedruds


against Pochynok. The jury wrote $7076.56 on the first line and left the second line blank. 
[2] We do not address the additional argument raised by Pochynok regarding whether delay


damages can be used to offset a mechanic's lien. Pochynok cited no authority for this proposition,


nor is it adequately briefed, and we therefore decline to address it. See State v. Thomas, 961 P.2d


299, 304 (Utah 1998). 







[3] Although it has no bearing on the outcome of this case, we note that, under the current version


of rule 68 of the Utah Rules of Civil Procedure, which governs offers of judgment under section 38-


1-18(3), we would reach the same result unless the offer explicitly excluded attorney fees. The rule


was amended in 2004 to specifically require that, "[u]nless otherwise specified, an offer made


under this rule ... is an offer to resolve all claims between the parties to the date of the offer,


including costs, interest and, if attorney fees are permitted by law or contract, attorney fees." Utah


R. Civ. P. 68(a). 


--------- 
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       D. Williams Ronnow, John J. Walton, St. George, for plaintiff. 


       Joseph Harlan Burns, Cedar City, for defendant. 


       HOWE, Justice: 


       Defendant Jerilyn Shelton Dawson appeals from a judgment for attorney fees entered against


her based on findings that plaintiff law firm Jones, Waldo, Holbrook and McDonough did not


establish a "cap" on its attorney fees for representing Dawson in her divorce action. She assails


the trial court's decision that collateral estoppel and res judicata barred her from relitigating in this


action the amount of attorney fees which the divorce court found reasonable in the underlying


divorce action. The judgment awarded plaintiff fees for the trial and appeal representation of


Dawson in her divorce action, together with interest and court costs, and granted plaintiff


foreclosure of its attorney's lien on her residence. Plaintiff cross-appeals from the trial court's


judgment that it is not entitled to attorney fees for pro se representation in this collection action


against Dawson and from the court's ruling during trial that Dawson's general denial in her answer


was sufficient to raise a defense on that issue. 


       FACTS 


       Dawson contacted Michael Shaw of plaintiff law firm to defend her in a divorce action filed by


her husband Gary Shelton. Shaw had her sign a retainer agreement. He explained the agreement


to her as he filled in the blanks but did not give her a copy. The agreement provided for the


payment of a $500 retainer plus "reasonable fees," interest on overdue fees, and an attorney's lien


against the proceeds of the action in the event of nonpayment. The agreement also stated that the


client would be responsible for all "collection costs" associated with delinquent accounts, including


"attorneys' fees incurred in the enforcement of th[e] agreement." Shaw testified that he told


Dawson that plaintiff would conduct its own collection in the event of her default and would hold


her responsible for those fees. 


       Shaw informed Dawson that his current rate was $100 an hour, although no figure appears in


the agreement. She told him that she had a prenuptial agreement which she intended to honor.


She testified that he told her at the initial meeting that the total charges would probably not exceed







$10,000 and in no event would be more than $15,000. Shaw also told Dawson he intended to ask


the court for an award of attorney fees from her husband. Dawson asserts that she retained Shaw


as counsel on the basis of those representations. She paid the retainer shortly after the first


meeting. 


       Following a temporary restraining order hearing, Shaw and Dawson paused to talk on the way


out of the courthouse. Dawson asked Shaw, "[H]ow much is all this going to cost me?" Shaw later


testified that he replied, "I think you should count on something in the nature of 15 to $18,000,


assuming we don't get into SVS Corporation." He then corrected himself, stating: "I think I


misstated that. I believe my--my good faith estimate is--what I would call it at that time was in the


nature of 10 to $12,000 to get the case tried. And if we had to get into SVS Corporation, she


should expect more like 15 to $18,000." Alta Graham, a friend with whom Dawson was staying


who had referred her to Shaw, was with them at the courthouse. Graham testified that Shaw told


Dawson that since she and her husband had not come to an agreement on settlement, "they


would have to go back into court, and that it could be as high as five to $10,000 if they had to 
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really struggle." At this point, Graham testified that both women "gasped" at the amount. Shaw


added that "if we attack the corporation, it could be as high as 15 or 20." Dawson's testimony


substantiated Graham's. Dawson further testified that she told Shaw from the beginning that she


had no intention of attempting to attack the corporation because of the prenuptial agreement and


that "$20,000, to me, was unbelievable for a divorce." 


       As fees mounted during the divorce proceedings, Dawson became increasingly concerned.


Since she was doing much of the work on the assets herself, she felt that some of Shaw's efforts


were duplicative and wasteful. When she expressed her alarm to Shaw, he said that they would


ask for fees from her husband. Meanwhile, she fell behind in her payments to Shaw and by the


time of the divorce trial, the fees charged had reached $33,901. The divorce court found that


amount reasonable but awarded Dawson judgment against her husband for only $18,500 in


attorney fees. [1] The court also awarded Dawson the marital home, the down payment for which


had been substantially provided by the sale of her premarital home, and rehabilitative alimony of


$1,400 per month for two years, for a total of $33,600. 


       Shelton subsequently appealed. Shaw began work on the appeal, adding another $12,586.42


in fees. Relations between Dawson and Shaw continued to deteriorate. When Graham expressed


concern to Shaw about the contention over the bill, he replied, "[T]he one thing Jeri doesn't


understand is that I am obligated to bring a certain amount into the firm each month." When


Graham pointed out in a later telephone conversation that Dawson had no funds with which to pay


plaintiff, Shaw responded that "this is a three-and-a-half million dollar [estate]. I'm sure there's


assets there." 


       Dawson, who had previously sold real estate, was relying on the rehabilitative alimony for


living expenses while she obtained her Utah real estate license and built up a customer base.


However, Shaw filed a notice of attorney's lien on Dawson's home and upon the alimony


payments pursuant to section 78-51-41 of the Utah Code. Due to the attorney's lien, the trial court


clerk issued the alimony checks to Dawson and the law firm jointly. Dawson signed the first check







over to the firm. Plaintiff retained the two following checks when Dawson ignored its demands that


she sign them so they could be disbursed. Subsequently, with the appeal still pending, plaintiff


withdrew from Dawson's representation for nonpayment of fees. 


       At that point, plaintiff returned the two checks it had been holding to the clerk of the court and


requested her to retain all subsequent checks. The result was that the checks were held in a


noninterest-bearing account and none of the payments ever reached Dawson. Meanwhile, plaintiff


continued to charge Dawson twelve percent interest on her unpaid balance. 


       Dawson was obliged to hire substitute counsel to defend against Shelton's appeal. Plaintiff


retained Dawson's file as a lien against her unpaid fees. Consequently, she was unable to realize


the full benefit of the cost involved in the preparation of the file. Shaw had been preparing to


supplement the trial court's fifty-three pages of findings, expressing the opinion that not doing so


would invite remand. However, he did not do so and Dawson's substitute counsel Joseph Harlan


Burns successfully defended the appeal without benefit of either Dawson's file or supplemental


findings. 


       Subsequently, plaintiff filed this action against Dawson, seeking judgment for a balance of


fees owing of $43,143.48, an order of foreclosure of attorney's liens against Dawson's home, and


"reasonable costs of collection, court costs, and reasonable attorneys' fees incurred in the


prosecution of this action and through foreclosure, as appropriate." Plaintiff then moved for


summary judgment. 
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The trial court denied summary judgment, ruling that the retainer agreement was not fully


integrated since it did not set a specific fee and appeared "to create an open ended arrangement


whereby the law firm may charge any amount it deems reasonable." Because the agreement


established neither hourly rates nor a cap on the fees, the court found that there was a genuine


issue of material fact and ruled that parol evidence would be admitted at trial to establish the intent


of the parties. Plaintiff subsequently moved to have the court clerk release the alimony payments


to plaintiff. Defendant objected, and the court denied plaintiff's motion, ruling that a motion


regarding alimony disbursement was not properly before the court since it related to the divorce


action. 


       The court granted a motion to bifurcate the trial and addressed the question of the cap on the


fees, followed by the reasonableness of attorney fees sought by plaintiff. The court found that no


fee cap had been established and ruled that plaintiff was entitled to fees of $33,901 for


representing Dawson in the divorce trial and $12,586.42 for its work on appeal; that the fees were


reasonable; and that under the principles of res judicata and collateral estoppel, Dawson could not


relitigate or otherwise challenge the amount of plaintiff's attorney fees found reasonable in the


divorce decree. The court held that plaintiff was not, however, entitled to attorney fees from


Dawson in the collection action. The court additionally awarded interest to plaintiff on the unpaid


balance, together with costs, and granted foreclosure of plaintiff's attorney's lien on Dawson's


home. 


       Defendant now appeals from the judgment against her, and plaintiff cross-appeals from the


trial court's denial of pro se attorney fees and from the ruling that a general denial on the issue of







attorney fees was sufficient to raise the affirmative defense of the impermissibility of fees for pro


se representation. 


       Under Utah Rule of Civil Procedure 52(a), we review the factual findings of the trial court


under the clearly erroneous standard. "A finding is clearly erroneous if it is 'against the clear


weight of evidence, or if the appellate court otherwise reaches a definite and firm conviction that a


mistake has been made.' " Cal Wadsworth Constr. v. City of St. George, 898 P.2d 1372, 1378


(Utah 1995) (quoting State v. Walker, 743 P.2d 191, 193 (Utah 1987)). We review the trial court's


legal determinations for correctness, granting them no deference. Standard Fed. Sav. & Loan


Ass'n v. Kirkbride, 821 P.2d 1136, 1137 (Utah 1991). 


       ANALYSIS 


A. Collateral Estoppel 


       Defendant contends that collateral estoppel does not bar her from now challenging the


reasonableness of plaintiff's fees, as found by the trial court. In Sevy v. Security Title Co., 902


P.2d 629 (Utah 1995), we explained that collateral estoppel, or issue preclusion, prevents the


parties from relitigating issues resolved in a prior related action. The party seeking collateral


estoppel must satisfy four requirements. First, the issue challenged must be identical in the


previous action and in the case at hand. Second, the issue must have been decided in a final


judgment on the merits in the previous action. Third, the issue must have been competently, fully,


and fairly litigated in the previous action. Fourth, the party against whom collateral estoppel is


invoked in the current action must have been either a party or privy to a party in the previous


action. Id. at 632-33 (citing Timm v. Dewsnup, 851 P.2d 1178, 1184 (Utah 1993)). "Issue


preclusion arises in a second action on the basis of a prior decision when the same 'issue' is


involved in both actions; the issue was 'actually litigated' in the first action, after a full and fair


opportunity for litigation," and the issue was actually decided by a sufficiently final and valid


disposition on the merits. 18 Charles A. Wright, Arthur R. Miller and Edward H. Cooper, Federal


Practice and Procedure § 4416 (1981). 


       We defer to the trial court's factual findings that the issue of the reasonableness of 
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$33,901 in attorney fees was identical in the divorce action and in the subsequent trial, that there


was a final judgment on the merits, and that Dawson was a party to the divorce action. It is not


clear, however, that the reasonableness of attorney fees was fully and fairly litigated in the sense


required for issue preclusion. 


       In Berry v. Berry, 738 P.2d 246, 249-50 (Utah Ct.App.1987), the Utah Court of Appeals


applied collateral estoppel on the basis that "[i]f appellant failed to fully raise her arguments under


the Uniform Partnership Act before the trial court and the Supreme Court, it was not because she


did not have opportunity to do so." In the case at hand, however, Dawson had no real opportunity


to raise her arguments on the reasonableness of fees in the divorce proceeding. It is unrealistic to


expect that Dawson could have challenged the reasonableness of her own attorney fees at the


divorce trial where plaintiff was her only advocate. Nothing in the record before us indicates that


Shelton challenged the reasonableness of Dawson's attorney fees for the divorce action.


Therefore, Shaw's affidavit on attorney fees was uncontested and not subjected to cross-







examination. 


       Plaintiff maintains that "as Defendant in the prior action, Dawson, represented by counsel,


had the full benefit of due process and zealous representation." But this "due process and zealous


representation" was in defense of plaintiff's own attorney fees. Plaintiff had the benefit of due


process and zealous representation of its own cause, but in any challenge to the fees, Dawson


had no advocate at all. Since the reasonableness of attorney fees was not "competently, fully, and


fairly litigated in the previous action," Sevy, 902 P.2d at 632, the trial court erred in applying


collateral estoppel against Dawson. 


       There remains, however, plaintiff's assertion that "Dawson now appears before the same


court in a separate action and seeks to challenge and deny the evidence presented for her benefit


in the prior litigation" which was "submitted under oath in the form of an affidavit for attorney's


fees." Although plaintiff makes these claims in support of collateral estoppel, judicial estoppel is


the doctrine which "prevents a party from seeking judicial relief by offering statements inconsistent


with its own sworn statement in a prior judicial proceeding." Salt Lake City v. Silver Fork Pipeline,


913 P.2d 731, 734 (Utah 1995) (citing Condas v. Condas, 618 P.2d 491, 496 (Utah 1980)). "The


purpose of judicial estoppel is to uphold the sanctity of oaths, thereby safeguarding the integrity of


the judicial process from conduct such as knowing misrepresentations or fraud on the court." Id.


We held in Silver Fork, however, that "this purpose is not served in cases such as this where there


is no evidence that the party against whom judicial estoppel is sought knowingly misrepresented


any facts in the prior proceeding and where the party seeking to invoke judicial estoppel had equal


or better access to the relevant facts." Id. It was plaintiff, not Dawson, that had access to the


relevant facts regarding the attorney fees, prepared the affidavits, and maintained that the fees


were reasonable. Dawson lacked even an opportunity to misrepresent those facts. Therefore,


judicial estoppel does not rescue plaintiff's argument, and Dawson is not barred from challenging


the reasonableness of plaintiff's fees. The determination of reasonable fees should be made


entirely de novo, free from any influence by the prior divorce action adjudication. 


B. Cap on Fees 


       The trial court found that the retainer agreement was not a fully integrated agreement


because it did not specify either an hourly rate or a total fee for representing Dawson in the


divorce. There is no dispute, and the trial court found, that $100 per hour for Shaw's time was


reasonable. However, the parties disagree as to whether there was a subsequent oral agreement


between them capping the fees at $18,000. Both parties rely on Shaw's testimony as to what he


told Dawson after their initial court appearance when she asked him, "How much is all of this 
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going to cost me?" Answering that question, Shaw testified at trial: 


At that point, I said, "Of course the hourly rate is hard to determine exactly how much something is


going to cost. We don't know what they're going to do. But I think you should count on"--which I


took her question to mean--"I think you should count on something in the nature of $15,000 to


$18,000, assuming we don't get into SVS Corporation." 


       At that point, Shaw sought to correct his testimony. He testified: 


I think I misstated that I believe my--my good faith estimate is--what I would call it at that time plus







in the nature of $10,000 to $12,000 to get the case tried. And if we had to get into the SVS


Corporation, she should expect more like $15,000 to $18,000. 


       He then testified that he "did have to get into the SVS Corporation." The trial court concluded


that the parties did not ever agree on a fee cap and that the foregoing testimony of Mr. Shaw


indicated only his estimate of the total fees at that time. 


       Dawson assigns as error the trial court's conclusion. She emphasizes that Shaw's testimony


was that "[y]ou should count on" the amounts which he stated. She asserts that she was entitled to


rely upon those amounts since he stated that she should "count on" them. Plaintiff counters that


Shaw lacked the authority to enter into a fixed fee agreement without approval from the executive


committee of plaintiff's board of directors, an approval he did not seek. Dawson responds that an


uncommunicated lack of authority is irrelevant to her understanding of the agreement. 


       In reviewing the trial court's conclusion that a cap on fees was never agreed to by the parties,


we are guided by abundant case law that fee agreements between lawyers and clients should be


carefully scrutinized to ensure that they are fair and that they have been entered into without any


misrepresentation or other improper conduct. See generally Skeen v. Peterson, 113 Utah 483, 196


P.2d 708, 712 (1948). Our own court of appeals in PADD v. Graystone Pines Homeowners Ass'n,


789 P.2d 52, 56 (Utah Ct.App.1990), construing a written fee agreement between an attorney and


his client, quoted with approval the following rule enunciated in Hitchcock v. Skelly Oil Co., 201


Kan. 260, 440 P.2d 552, 554 (1968): "It is the general rule that in construing a contract between


attorney and client, doubts are resolved against the attorney and the construction adopted which is


favorable to the client." In McAdam v. Dynes, 442 N.W.2d 914, 916 (N.D.1989), the court held that


because of the confidential nature of the attorney-client relationship, "compensation agreements


made during the existence of that relationship are closely scrutinized and construed most strongly


against the attorney." See 7A C.J.S. Attorney & Client § 306 (1980) (stating that foregoing rules


are "general rule" followed in most cases). The rule is often invoked in disputes between attorneys


and clients arising out of ambiguities in a written fee agreement. The rule that doubts are to be


resolved against the attorney comports with the general rule of contract interpretation that


ambiguous language is to be construed against the drafter: 


In choosing among the reasonable meanings of a promise or agreement or a term thereof, that


meaning is generally preferred which operates against the party who supplies the words or from


whom a writing otherwise proceeds. 


       Restatement (Second) of Contracts § 206 (1981); see also 3 Arthur L. Corbin, Corbin on


Contracts § 559 (1960) (to the same effect). 


       Turning to the instant case, the written retainer agreement was silent as to whether the parties


intended that fees be capped. If a cap was agreed to, it was by virtue of a subsequent oral


agreement. The parties are in dispute as to the legal effect of the discussion they had when


Dawson raised the subject following their initial court appearance. We are persuaded that the


foregoing rules of interpretation should apply even though the agreement, if any, was orally 
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made. Therefore, because of the professional relationship that Shaw had with his client, his oral


expressions to her must be construed in her favor and against him. Since the written agreement







did not specify a total fee, or indeed, even an hourly fee, it was quite natural for Dawson at some


point to inquire as to her future liability. At that point, Shaw's relationship to Dawson required him


to be clear in his answers to her inquiry. In view of his professional status and his opportunity to


clearly refuse to state any cap on his fees, Shaw's statement to his client that she could "count on"


not more than $18,000 must be construed against him and held binding. This conclusion is in


accord with Centurian Corp. v. Ryberg, McCoy & Halgren, 588 P.2d 716, 717 (Utah 1978), where


we held a law firm to a contractual fee agreement, in spite of the trial court's finding that a greater


fee would have been "reasonable." See also Grossman v. State Bar, 34 Cal.3d 73, 192 Cal.Rptr.


397, 399, 664 P.2d 542, 544 (1983), where the court limited an attorney to the fee agreed in his


contract with his client, even though the work became more onerous than originally anticipated,


where the client had not consented to renegotiate the fee. There the attorney was disciplined by


the court for attempting to take a forty percent recovery when the contract allowed only thirty-three


percent. 


       We therefore direct that the judgment be amended to fix the total fee for plaintiff's


representation of Dawson in the trial court in the divorce action at $18,000. 


C. General Denial 


       Dawson's answer to plaintiff's complaint generally denies, by numbered paragraph, plaintiff's


claims for attorney fees. Plaintiff contends on its cross-appeal that this general denial was


insufficient to raise the "defense or avoidance that the law firm could not claim attorney's fees for


its pro se litigation of the collection action." 


       Plaintiff relies on Utah Rule of Civil Procedure 8(c), which governs the pleading of an


affirmative defense. The rule requires: 


[A] party shall set forth affirmatively accord and satisfaction, arbitration and award, assumption of


risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration,


fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of


frauds, statute of limitations, [and] waiver and any other matter constituting an avoidance or


affirmative defense. 


       "However, rule 8(c) does not elaborate this catchall statement and thus offers no assistance in


defining what constitutes 'an avoidance or affirmative defense.' " 5 Charles A. Wright & Arthur R.


Miller, Federal Practice and Procedure § 1271 (1990). [2] "[A]t common law, matter in avoidance


of the action may be set up by a plea in confession and avoidance.... In other words, this defense


concedes that plaintiff once had a good cause of action, but insists that it no longer exists." 61A


Am.Jur.2d Pleading § 152 (1981). In Creekview Apartments v. State Farm Insurance, 771 P.2d


693 (Utah Ct.App.1989), the court of appeals required that a defense based on a contractual


limitation be affirmatively pleaded. Plaintiff's reliance upon that case is misplaced, however,


because Creekview is not analogous to the instant case. In Creekview, the defendant attempted to


raise a new defense, independent of the allegations in the pleadings, in its motion for summary


judgment. The court stated that "a new matter becomes an 'avoidance' when it suggests that a


plaintiff's complaint is invalid for other reasons not embraced by the pleadings." Id. at 695. 


       However, Dawson did not admit the cause of action and then plead matters in avoidance as is


required for a confession and avoidance. Instead, she denied the cause of action, as is







appropriate under a general denial. Utah Rule of Civil Procedure 8(b) states that a pleader "may


generally deny all the averments except such designated averments or paragraphs as he


expressly admits; 
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but when he does so intend to controvert all its averments, he may do so by a general denial."


Therefore, a defense that merely controverts plaintiff's prima facie case is negative in character


and should be pleaded in accordance with rule 8(b). A rule 8(c) affirmative defense, in contrast,


"raises matter outside the plaintiff's prima facie case." General Ins. Co. of Am. v. Carnicero


Dynasty Corp., 545 P.2d 502, 502 (Utah 1976). 


       Under modern pleading rules, the scope of a general denial is very broad. We held in Cheney


v. Rucker, 14 Utah 2d 205, 211, 381 P.2d 86, 91 (1963), and have reiterated on numerous


occasions since that although rule 8(c) is valuable for assuring that the issues to be tried are


clearly framed, it is 


not the only rule in the book of Rules of Civil Procedure. They must all be looked to in the light of


their even more fundamental purpose of liberalizing both pleading and procedure to the end that


the parties are afforded the privilege of presenting whatever legitimate contentions they have


pertaining to their dispute. 


       Thus our interpretation of the pleading rules must turn upon the fact that "[w]hat [the parties]


are entitled to is notice of the issues raised and an opportunity to meet them. When this is


accomplished, that is all that is required." Id.; see also Union Bank v. Swenson, 707 P.2d 663, 667


(Utah 1985); F.M.A. Fin. Corp. v. Build, Inc., 17 Utah 2d 80, 404 P.2d 670, 672 (1965). In Williams


v. State Farm Insurance Co., 656 P.2d 966, 971 (Utah 1982), we reaffirmed our holding in


Cheney, stating that the rules " 'allow examination into and settlement of all issues bearing upon


the controversy,' with latitude for proof that extends beyond the pleadings, where appropriate."


(Citing Cheney, 14 Utah 2d at 211, 381 P.2d at 91.) These holdings reflect the philosophy of Utah


Rule of Civil Procedure 53(c), which states that "every final judgment shall grant the relief to which


the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in


his pleadings." 


       Other jurisdictions have similarly interpreted their own analogous state and federal rules. The


Nevada Supreme Court held in Schmidt v. Sadri, 95 Nev. 702, 601 P.2d 713, 715 (1979), that "a


defendant is entitled under a general denial, to introduce evidence which controverts any fact the


plaintiff must prove in order to recover." A federal district court in Michigan has stated that "what


matters is not whether the magic words 'affirmative defense' appear in the pleadings, but whether


the Court and the parties were aware of the issues involved." Baker v. City of Detroit, 483 F.Supp.


919, 921 (D.Mich.1979); see also Gilbert v. Eli Lilly & Co., 56 F.R.D. 116, 124 (D.P.R.1972).


Although plaintiff complained at trial that Dawson's defense on pro se representation was not


affirmatively pleaded, plaintiff did not claim that it was prejudiced by surprise or request a


continuance. Therefore, the trial court was correct in ruling that since plaintiff had claimed attorney


fees, "a general denial was sufficient to put plaintiff on their proof as to why the attorney's fees


were owed, and whether they were justified in their claims." 


D. Pro Se Representation 







       The retainer agreement which Shaw and Dawson signed states that "the undersigned ...


agrees to pay all collection costs, including attorney's fees incurred in the enforcement of this


agreement." The trial court ruled that plaintiff was not entitled to fees for its pro se representation.


Plaintiff cross-appeals that ruling. 


       In Smith v. Batchelor, 832 P.2d 467, 473 (Utah 1992), we recognized the "general rule that


pro se litigants should not recover attorney fees for successful litigation." Although, as we


acknowledged in Batchelor, the jurisdictions are divided in their treatment of the issue, we here


reaffirm our view that the ability to competently present the claim without retained counsel is a


sufficient advantage for a lawyer-litigant. We remain "loath to enhance that advantage by giving


the lawyer-litigant recovery not only as a successful party, but also as that party's attorney." Id. at


474. 
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       There are other compelling public policy reasons for holding that "pro se litigants should not


recover attorney fees, regardless of their professional status." Id. "Financing litigation by fee


awards provides a new incentive to lawyers to increase their fees. The adversary's predictable


response is to litigate the fee claim itself." Dan B. Dobbs, Awarding Attorney Fees Against


Adversaries: Introducing the Problem, 1986 Duke L.J. 435, 438 [hereinafter Dobbs]. This gives


rise to the danger of "creating a 'cottage industry' for claimants ... as a way to generate fees rather


than to vindicate personal claims." Falcone v. Internal Revenue Serv., 714 F.2d 646, 648 (6th


Cir.1983) (declining to award attorney fees for pro se representation to prevailing plaintiffs under


Freedom of Information Act). As the court in White v. Arlen Realty & Development Corp., 614 F.2d


387, 388 (4th Cir.1980), observed: "It is axiomatic that effective legal representation is dependent


not only on legal expertise, but also on detached and objective perspective. The lawyer who


represents himself necessarily falls short of the latter." 


       In addition, "[i]n the case of a paying client, the lawyer who wants to retain client satisfaction


will have an incentive to limit the total fee. That incentive is not present in fee award cases."


Dobbs, supra, at 485. Although the case at hand provides a working illustration of all of the above


problems, this last concern is probably the most serious. By way of example, Shaw sought to


charge Dawson $900 for his time preparing for and appearing at trial as a witness. A captive client,


such as Dawson became in this collection action, has no control over the amount of time the


attorney will spend or how it will be spent. And plaintiff has no motivation to explore less expensive


collection alternatives. 


       Plaintiff points out that Batchelor treated an award of attorney fees under a statute rather than


a written retainer agreement as in the instant case. We conclude that plaintiff is not aided by that


difference. The retainer agreement states that the client is responsible for "attorneys' fees incurred


in the enforcement of this agreement." It is by no means self-evident that the time a lawyer spends


on his own case represents fees "incurred." In Swanson & Setzke, Chtd. v. Henning, 116 Idaho


199, 774 P.2d 909, 910 (Ct.App.1989), the Idaho court interpreted "attorney fee" as denoting "a


monetary obligation (a fee) paid or owed from one person (a client) to another person who has


provided legal representation (an attorney)." We agree that under such an interpretation, "an


attorney's fee 'presupposes a relationship of attorney and client' which does not exist in pro se







situations." Id. (citing Davis v. Parratt, 608 F.2d 717, 718 (8th Cir.1979)). It is our view that a law


firm does not "incur" fees when it uses its own attorneys in a collection action. Therefore, we hold


that the trial court was correct in ruling that plaintiff was not entitled to attorney fees in its pro se


collection action against Dawson. 


       CONCLUSION 


       We direct that the judgment of the trial court be amended to award plaintiff a total of $18,000


less amounts paid by Dawson, together with interest on the unpaid balance thereof for plaintiff's


representation of Dawson in the trial court in the divorce action. Fees which have been awarded


for plaintiff's work on appeal of the divorce case are not disturbed by this ruling since no specific


challenge to these fees appears in the briefs. The trial court's denial of fees to plaintiff for its pro se


representation in this action is affirmed. 


       As a postscript to our decision, we observe that the events that brought this case to this court


are disturbing. Dawson was awarded rehabilitative alimony of $1,400 per month for a two-year


period, but because plaintiff was successful in tying up those funds, she was denied the timely


benefit of that award. Plaintiff withdrew from representing Dawson while the appeal of the divorce


case was pending and retained Dawson's file, claiming an attorney's lien on it. She was obliged to


engage new counsel who successfully defended the appeal without the 
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file. The Utah Rules of Professional Conduct allow an attorney to withdraw from representation for


nonpayment of fees if the client has been given adequate warning. Utah R. Professional Conduct


1.14(b)(4) (1995). The rules require, however, that upon termination of representation, "a lawyer


shall take steps to the extent reasonably practicable to protect a client's interests, such as


surrendering papers and property to which the client is entitled." Utah R. Professional Conduct


1.14(d) (1995). Plaintiff failed to protect Dawson's best interest when it refused to surrender her


file in derogation of that rule. 


       We urge members of the Bar to be clear and fair in their fee negotiations with clients and to


avoid the misunderstandings that brought this case about. Fees should not be driven by billable


hour requirements imposed by lawyers on themselves and by their firms. Moreover, when disputes


do arise, attorneys should settle them without resorting to tying up rehabilitative alimony and


retaining files to coerce payment. 


       ZIMMERMAN, C.J., and DURHAM and RUSSON, JJ., concur in Justice HOWE's opinion. 


       Having disqualified himself, STEWART, Associate C.J., does not participate herein. 


--------- 


Notes: 
[1] It is interesting to note that Shelton's fees to his counsel for the divorce action were $19,640,


which corresponds closely to Shaw's original high-end projection. 
[2] The Utah rule is "substantially the same as rule 8, F.R.C.P." Utah R.Civ.P. 8, at 22 (Compiler's


Notes). 


--------- 
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          GRIFFIN, Circuit Judge. 


          This appeal stems from a manufacturer's decision to copy a former collaborator's products


and market the cloned products as its own. After Best Lighting Products, Inc. (" Best" ) brought to


appellants (collectively, " Pace" ) the idea to manufacture certain specialized lighting products for


Best, Pace agreed to do so. But after Pace manufactured enough units to fill Best's product


orders, Pace used the same molds (or " tooling" ) to manufacture thousands of additional units of


exactly the same products. Pace then began selling these cloned products under its own name to


several of Best's customers, urging them to buy the identical product directly from Pace rather


than from Best. The parties eventually sued each other, and, after a bench trial, the district court


found Pace liable to Best for misappropriation of trade secrets under Ohio law, " reverse passing


off" and false advertising in violation of the Lanham Act, breach of contract, tortious interference,


conversion, and breach of warranties, and awarded compensatory and punitive damages,







attorneys' fees, and injunctive relief. 


         Pace appeals. Although we agree with Best that the district court did not err in finding Pace


liable for breach of contract and tortious interference, we agree with Pace that the district court


erred in its resolution of the trade secrets claim, the Lanham Act claims, the conversion claim, and


the warranties claim. We therefore affirm in part, reverse in part, vacate in part, and remand. 


I. 


         Best designs and markets exit signs and emergency lighting products for commercial


buildings. Since its beginnings in 1987, Best's modus operandi generally has been to model its


products on other companies' patented products and then alter the products' design in order to


make " something unique or different" about them and to produce them at a lower cost than


competitors. 


         In 2000, Best began purchasing some of the parts for their products from Pace. Soon


afterward, Pace began making fully assembled products for Best, to Best's specifications. Before


this time, Pace had never manufactured any emergency lighting products. Because Pace had


never before made these types of products, Best's founder, Alvin Katz, spent a significant amount


of effort instructing Pace on how to manufacture the tooling necessary to make the particular


products that Best wanted Pace to manufacture. 


         During the initial years of the companies' business relationship, there was no contract


prohibiting Pace from competing with Best. As Katz put it, " In my world, if a guy shook hands and


you promised to do 
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something, you did it. . . . [I]s there a piece of paper? No, there was never a contract. We didn't do


that." 


         But Katz soon began to suspect that his confidence in his business partner's integrity had


been misplaced. In August 2004, Katz emailed Pace's president complaining that Pace not only


had begun selling products that were identical to the products that it made for Best, but also that


Pace had begun selling them to Best's established customers. Apparently, Pace was filling orders


for Best and then using the same tooling to manufacture additional units of exactly the same


products. Pace then sold these cloned products as its own, bypassing Best. 


         The companies' interactions soon became filled with strife. In 2005, Best complained that


some of the products that had been manufactured for it by Pace were defective. The parties


negotiated an agreement referred to as " the Big Wash" in which Pace transferred to Best


ownership of some of the tooling that was used to manufacture the products in question. In 2006,


Best refused to pay for a substantial number of products that Pace had delivered to it, and Pace


stopped shipments to Best. 


         To resolve the impasse, the parties negotiated a Supply Agreement effective January 10,


2007, and lasting one year. Best agreed to pay its outstanding debt to Pace and to purchase a


minimum of $7 million worth of products from Pace annually, and Pace agreed to a variety of


provisions, including to warrant the quality of the goods, not to " use any tooling owned by Best


other than for the manufacture of products for sale to Best," to " assign[ ] to Best all designs and


intellectual property . . . for products developed or to be developed at or by Pace for Best," and







neither to " sell emergency lights or exit signs nor ballasts, nor solicit sales of these items to any


party in North America without Best's prior written consent." 


          Pace received several purchase orders for cloned products from North American companies


before the Supply Agreement came into effect, and it shipped products to fill these orders after the


agreement came into effect. 


         Best continued to complain that Pace was manufacturing defective products, and by April


2008, Best told Pace that " we are at a point where we both know we will not be doing any more


business." Best requested that Pace return the tooling that Best owned, especially to prevent Pace


from " using our tooling to make product for other customers." 


         By the time the parties stopped their ongoing commercial relationship, Pace was in


possession of all of the tooling that had been used to manufacture both Best's products and the


cloned products, and Best owed Pace almost $900,000 for products delivered but not yet paid for. 


         In August 2008, Pace filed a diversity action against Best in federal district court, alleging


that Best had breached its contractual obligations by failing to pay for the $900,000 worth of


products that Pace had delivered to it. See Kehoe Component Sales, Inc. v. Best Lighting Prods.,


Inc., No. 2:08-cv-00752-EAS-TPK, DE 2, PgID 4-5 (S.D. Ohio). Best requested a setoff of


damages for breach of warranty and counterclaimed for breach of contract, tortious interference,


misappropriation of trade secrets, conversion, and fraud. See id. at DE 8, PgID 30, 37-45. 


         The parties were still litigating the case two years later in August 2010 when Pace filed a


separate action against Best in Ohio state court, alleging that Best's counterclaims had it entirely


backward: according to Pace, Best had misappropriated Pace's trade secrets and Best had


tortiously interfered 
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with Pace's contracts. Best removed the suit to federal court and responded in September 2010


not only with the same counterclaims that it had previously alleged in 2008, but also with many


new ones, including several claims under the Lanham Act and for patent infringement. (These


counterclaims were later amended.) The removed case was consolidated with the parties' still-


pending federal-court litigation. 


         The parties eventually filed cross-motions for summary judgment, which the district court


granted in part and denied in part. After a bench trial on the remaining claims and counterclaims,


the district court found that Best had breached its contractual obligations by failing to pay for the


products that Pace had delivered, but that Pace was liable to Best for breach of warranties, breach


of contract, tortious interference, misappropriation of trade secrets, conversion, and both false


designation of origin and false advertising under the Lanham Act. (Best previously conceded that


its patent infringement claims were without merit.) The district court awarded Best $1,133,697.10


in compensatory damages, $200,000.00 in punitive damages, and $851,102.85 in attorneys' fees.


The district court also entered an order permanently enjoining Pace from manufacturing the cloned


products in question and from using or referencing products that " originated with Best" in its


marketing materials. 


         Pace appeals. 


II. 







         The first issue in this appeal is a question of timing: Pace argues that Best's trade secrets


claims were time-barred by the statute of limitations. The district court disagreed. Its interpretation


of the statute of limitations is a question of law that we review de novo. Peabody Coal Co. v. Dir.,


Office of Workers' Comp. Programs, 718 F.3d 590, 593 (6th Cir. 2013). 


          Ohio's Uniform Trade Secrets Act (" OUTSA" )--under which Best's claims arose--requires


that " [a]n action for misappropriation shall be commenced within four years after the


misappropriation is discovered or by the exercise of reasonable diligence should have been


discovered. For the purposes of this section, a continuing misappropriation constitutes a single


claim." Ohio Rev. Code § 1333.66. The district court found that " the actual injury that started the


clock came in August of 2004," when Best's founder, Alvin Katz, learned that Pace was selling to


Best's customers products that were facsimiles of Best's wares and confronted Pace about it.


Best, however, did not file its OUTSA counterclaims against Best until more than four years later--


in October 2008. See Kehoe Component Sales, Inc. v. Best Lighting Prods., Inc., No. 2:08-cv-


00752-EAS-TPK, DE 8, PgID 41-42 (S.D. Ohio). 


         Despite the fact that Best filed its OUTSA claims more than four years after learning that


Pace was using Best's purported trade secret--its " know-how" about the emergency lighting


design and manufacturing process--to compete with Best, the district court concluded that Best's


filing was timely because " Pace misappropriated Best's trade secret with respect to know-how


again" --i.e., after August 2004--" when it brought competing . . . products to bear in the market on


or after January 10, 2007, all with the aid of the know-how conveyed by Mr. Katz." In other words,


the district court held that Pace's continued use of the purported trade secret meant that at least


part of its conduct fell within the applicable limitations period. 


         The district court's reasoning was incorrect. OUTSA specifically incorporates the Uniform


Trade Secrets Act's (" UTSA's" ) provision that " a continuing 
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misappropriation constitutes a single claim." Ohio Rev. Code § 1333.66. UTSA adopted this


approach precisely to reject the type of reasoning to which the district court subscribed. Prior to


UTSA, jurisdictions were split on whether the limitations period ran only from the initial


misappropriation, or whether it was triggered anew with each act of misappropriation. See UTSA §


6, cmt. (1985). The difference in the approaches rested on the underlying rationale for punishing


the misappropriation of a trade secret. Jurisdictions that restarted the limitations period with each


act of misappropriation did so on the theory that " a trade secret is in the nature of property, which


is damaged or destroyed by the adverse use." Monolith Portland Midwest Co. v. Kaiser Aluminum


& Chem. Corp., 407 F.2d 288, 293 (9th Cir. 1969) (explaining Underwater Storage, Inc. v. U.S.


Rubber Co., 371 F.2d 950, 955, 125 U.S.App.D.C. 297 (D.C. Cir. 1966)). By contrast, jurisdictions


that ran the limitations period only from the initial act of misappropriation believed that " [i]t is the


relationship between the parties at the time the secret is disclosed that is protected," and that "


[t]he fabric of the relationship once rent is not torn anew with each added use or disclosure,


although the damage suffered may thereby be aggravated." Id. 


          UTSA's declaration that " a continuing misappropriation constitutes a single claim" expressly


adopts the latter approach and rejects the former. UTSA § 6 & cmt. OUTSA's identical provision







follows suit. Ohio Rev. Code § 1333.66. Under OUTSA, as we have observed, " the first


discovered (or discoverable) misappropriation of a trade secret commences the limitation period,


placing the focus . . . on the breach of the relationship between the parties at the time the secret is


disclosed." Stolle Mach. Co., LLC v. RAM Precision Indus., 605 Fed.Appx. 473, 2015 WL


1137429, at *7 (6th Cir. 2015) (unpublished) (citation omitted). 


          The district court, in concluding that OUTSA's limitation period was retriggered by Pace's


continued use of the same trade secret, improperly reverted to a property-based theory of trade-


secret misappropriation, under which each successive use of a trade secret is an additional wrong.


That theory was rejected with the adoption of OUTSA. See Adcor Indus., Inc. v. Bevcorp, LLC,


252 Fed.Appx. 55, 62 (6th Cir. 2007) (noting that the continuing wrong approach would render the


statute of limitations " meaningless" ). OUTSA's limitations period runs not from each time that a


trade secret is used, but from the first moment of its reasonably discoverable misappropriation.


See Monolith, 407 F.2d at 293. Because the four-year limitations period began when Best became


aware in August 2004 that Pace had misappropriated its purportedly proprietary knowledge, and


because Best does not argue that the limitations period was otherwise tolled, the district court


erred in concluding that Best's OUTSA claims were timely filed. 


         Best fails to mount a persuasive argument to the contrary. Instead of arguing that the district


court made a clearly erroneous factual finding when it found that Katz's August 2004 email


demonstrated Best's knowledge that Pace had misappropriated its manufacturing " knowhow,"


Best asserts that Pace misappropriated new and different trade secrets each time it manufactured


a new knockoff product. But the district court did not agree, and Best fails to identify what those


alleged trade secrets might be, especially considering that " readily ascertainable" design features


of individual products are not trade secrets. Al Minor & Assocs. v. Martin, 117 Ohio St.3d 58,


2008-Ohio-292, 881 N.E.2d 850, 853 (Ohio 2008) (quoting Ohio Rev. Code § 1333.61(D)); Valco


Cincinnati, Inc. v. N & D Machining Serv., Inc., 24 Ohio St.3d 41, 24 Ohio B. 83, 492 N.E.2d 814,


818 (Ohio 1986). As the district court found, the only arguable 
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" trade secret" that Pace misappropriated was the unitary, generalized knowledge of the lighting


design and manufacturing process that it had learned from Best. Pace leveraged this knowledge


for its own ends as early as August 2004. Thus, to be timely under OUTSA, Best's claims should


have been filed within four years of when it first learned that Pace was misusing this information in


August 2004. Its October 2008 filing was two months too late. 


         Best also attempts to salvage its OUTSA claims by arguing that the district court was wrong


to find that it had been injured in August 2004, asserting that it was injured only in 2007 when


Pace continued to sell competing products to Best's customers. But that is a restatement of the


district court's erroneous rationale. Clearly Best was aware that it had been injured by competing


sales as early as August 2004; although the damage possibly grew more extensive through


Pace's continued use of the knowledge that it had gleaned from Best, Best knew that Pace was


already implementing for its own ends the techniques and information that it had learned from


Best. 


         Because the district court erred in failing to hold that Best's OUTSA claims were timebarred,







its finding that Best prevailed on these claims and was due damages on them must be reversed.


We express no opinion on whether Best's knowledge of the manufacturing techniques in question


qualifies as a protectable trade secret under OUTSA. See Al Minor, 881 N.E.2d at 853 (noting


elements). 


III. 


         Next, Pace argues that the district court erred in finding that Pace violated the Lanham Act's


prohibitions against false designation of origin (the " reverse passing off" claim) and false


advertising. We agree. 


A. 


         The first aspect of Pace's challenge to the district court's Lanham Act determination is


whether the district court erred in finding that Best's claims were timely. " The Lanham Act does


not contain a statute of limitations," so determining whether a Lanham Act claim is time-barred


depends upon the defendant's ability to show that the claim is barred by laches. Tandy Corp. v.


Malone & Hyde, Inc., 769 F.2d 362, 365 (6th Cir. 1985). " Laches is the negligent and


unintentional failure to protect one's rights." Nartron Corp. v. STMicroelectronics, Inc., 305 F.3d


397, 408 (6th Cir. 2002) (internal quotation marks omitted). Where there is no dispute that the


laches doctrine applies to a given type of claim, we review a district court's determination that


laches applies in a particular case only for an abuse of discretion. Bridgeport Music, Inc. v. Justin


Combs Pub., 507 F.3d 470, 493 (6th Cir. 2007); Chirco v. Crosswinds Communities, Inc., 474 F.3d


227, 231 (6th Cir. 2007). 


          Ordinarily, a party asserting laches must show " (1) lack of diligence by the party against


whom the defense is asserted, and (2) prejudice to the party asserting it." Nartron, 305 F.3d at


408. In the Lanham Act context, we have developed a framework that helps add substance to the


general equitable principles embodied in the doctrine. For claims under the Lanham Act, the


laches period begins to run when the plaintiff has " actual or constructive knowledge of the alleged


infringing activity." Id. (citation omitted). If the plaintiff has filed its Lanham Act claim within the time


that it would have been required to file in the forum state a state-law claim for injury to personal


property, then the plaintiff's delay in asserting its rights is presumptively reasonable. See id. But a


delay beyond the analogous 
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limitations period " is presumptively prejudicial and unreasonable." Id.; see also Herman Miller,


Inc. v. Palazzetti Imports & Exports, Inc., 270 F.3d 298, 321 (6th Cir. 2001). 


         In this case, the parties agree that the relevant benchmark is Ohio Rev. Code § 2305.10(A)'s


two-year limitations period. As Pace observes, Best knew that Pace was selling cloned products to


competitors as early as August 2004. Yet Best did not file its Lanham Act counterclaims against


Pace until more than six years later, in September 2010. Pace therefore argues that Best's claims


are presumptively barred by the doctrine of laches. See Tandy, 769 F.2d at 365. 


         Best, on the other hand, stresses that the presumption that arises after the lapse of an


analogous limitations period is not irrebuttable; in the end, the laches analysis depends upon


whether the plaintiff lacked diligence in asserting its claim and whether the defendant was


prejudiced by the plaintiff's dithering. That is because, " [u]nlike statutes of limitations, laches is not







a mere matter of time; but principally a question of the inequity of permitting the claim to be


enforced." Ford Motor Co. v. Catalanotte, 342 F.3d 543, 550 (6th Cir. 2003) (internal quotation


marks and ellipsis omitted). And as Best points out, it spent much of the time before the dispute hit


the courts--albeit with substantial periods of inactivity--attempting to negotiate with Pace to restore


the commercial relationship. Generally, " attempts to resolve a dispute without resorting to a court


do not constitute unreasonable delay for determining the applicability of the doctrine of laches."


Hot Wax, Inc. v. Turtle Wax, Inc., 191 F.3d 813, 823 (7th Cir. 1999) (internal quotation marks


omitted). " A reasonable businessman should be afforded some latitude to assess both the impact


of another's use of an allegedly infringing trademark as well as the wisdom of pursuing litigation on


the issue." Tandy, 769 F.2d at 366. 


         Although the record does not fully explain why Best failed to file its Lanham Act claims at the


same time or soon after it filed its trade-secrets claims against Pace in October 2008--waiting


almost another two years before finally asserting Lanham Act violations--we do not need to


determine whether the district court's laches determination was an abuse of its discretion. Even


assuming that the defense of laches does not bar Best's Lanham Act claims, they are destined to


fail on the merits, as we explain below. 


B. 


          " [O]n an appeal from a judgment entered after a bench trial, we review the district court's


findings of fact for clear error and its conclusions of law de novo." Beaven v. United States DOJ,


622 F.3d 540, 547 (6th Cir. 2010). The district court concluded as a matter of law that, on the facts


it found, Pace violated the Lanham Act both with respect to false advertising and to false


designation of origin (the " reverse passing off" claim). This was error. 


1. 


          Section 43(a) of the Lanham Act makes liable 


[a]ny person who, on or in connection with any goods or services, or any container for goods, uses


in commerce any word, term, name, symbol, or device, or any combination thereof, or any false


designation of origin, false or misleading description of fact, or false or misleading representation


of fact, which-- (A) is likely to cause confusion, or to cause mistake, or to deceive as to the


affiliation, connection, or association of such person with another person, or as to the origin,


sponsorship, or approval of 
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his or her goods, services, or commercial activities by another person, or (B) in commercial


advertising or promotion, misrepresents the nature, characteristics, qualities, or geographic origin


of his or her or another person's goods, services, or commercial activities[.] 


15 U.S.C. § 1125(a)(1). 


         The district court found that Pace violated § 43(a) in two ways. First, it found that Pace, in


representing that the cloned products that it manufactured and sold had been produced by Pace


rather than by Best, made a false designation of origin that was likely to cause consumer


confusion, violating 15 U.S.C. § 1125(a)(1)(A). Second, the district court found that Pace violated


§ 1125(a)(1)(B)'s prohibition on false advertising by similarly misrepresenting in its marketing


catalogs " the origin of the [cloned products]." Both of the district court's conclusions were







erroneous. 


2. 


         The district court and the parties all agree that Best's false-designation claim proceeded


under what is known as a " reverse passing off" theory. " Passing off" refers to counterfeit


production; it occurs when a firm " puts someone else's trademark on its own (usually inferior)


goods," Bretford Mfg., Inc. v. Smith Sys. Mfg. Corp., 419 F.3d 576, 580 (7th Cir. 2005)--for


instance, " the Coca--Cola Company's passing off its product as Pepsi--Cola." Dastar Corp. v.


Twentieth Century Fox Film Corp., 539 U.S. 23, 28 n.1, 32, 123 S.Ct. 2041, 156 L.Ed.2d 18


(2003). " Reverse passing off" is the converse: a firm sells someone else's goods or services,


misrepresenting them as its own--for instance, the Coca--Cola Company taking Pepsi--Cola's


flagship beverage and marketing it as the Coca--Cola Company's own product. Id. [1] In this case,


therefore, Best's reverse passing off claim argued--and the district court found--that Pace falsely


represented that the cloned products originated with Pace when in fact they originated with Best. 


          The problem with this conclusion is the district court's assumption that the cloned products


that were manufactured by Pace somehow belonged to Best. See, e.g., PgID 5095 (identifying as


" Best products" items that " were manufactured by Pace, with a Pace product number, in a box


Pace made, with Pace's UL number on the product" ). Again, Pace filled orders for Best and then


used the same tooling to make a separate batch of exactly the same product for its own


customers. Only by denominating the cloned products as " Best's products" could the district court


find that Pace was misrepresenting someone else's products as its own. And only by concluding


that Best's role in originating the intellectual concepts for the cloned products made it the " origin"


of the products for purposes of § 43(a) could the district court find that the products were, in fact, "


Best's products." Boiled down, then, the district court's liability finding on the reverse passing off


claim depended upon its conclusion that Pace falsely designated the cloned products' " origin" by


failing to represent to its customers that the products--although manufactured by Pace--stemmed


from ideas or intellectual property that were initially brought to the table by Best. 


         But as the Supreme Court has pointed out, the Lanham Act protects the ability to control


one's brand; it does not protect the 
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ability to control one's inventions or innovations. Dastar, 539 U.S. at 32, 34, 37. With respect to


false-designation claims specifically, the Act's use of the term " origin" does not refer to " the


person or entity that originated the ideas or communications that 'goods' embody or contain." Id. at


32. It denotes only " the producer of the tangible product sold in the marketplace" --and, by


extension, possibly also " the trademark owner who commissioned or assumed responsibility for . .


. production of the physical product." Id. Thus, in the context of a reverse passing off claim, use of


a trademark makes a representation regarding only the product's physical origin, not its intellectual


ancestry. See Mark P. McKenna, Dastar's Next Stand, 19 J. INTELL. PROP. L. 357, 374 (2012) ("


A trademark cannot be taken to indicate anything about the origin of the intellectual creation


embodied in that good." ). 


         As Dastar makes plain, an entity makes a false designation of origin sufficient to support a


reverse passing off claim only where it falsely represents the product's geographic origin or







represents that it has manufactured the tangible product that is sold in the marketplace when it did


not in fact do so. 539 U.S. at 29, 31. In Dastar, the Court observed that the defendant would have


violated § 43(a) if it " had bought some of [the plaintiff's] videotapes and merely repackaged them


as its own." Id. at 31. But because the defendant " produced its very own series of videotapes"


and was thus the manufacturer of " the physical 'goods' that [were] made available to the public,"


the court held that the defendant's designation of itself as the " origin" of the goods was not false,


even though its products were almost wholesale copies of the plaintiff's previous work. Id. 


         Thus, reselling goods that have been manufactured by someone else carries different


consequences than making your own copies of those goods and marketing them under your own


mark. " [T]aking tangible goods and reselling them as your own constitutes a Lanham Act


violation; taking the intellectual property contained in those goods and incorporating it into your


own goods does not." Stolle Mach. Co., 605 Fed.Appx. 473, 2015 WL 1137429, at *12 (citation


omitted); see also Gen. Universal Sys., Inc. v. Lee, 379 F.3d 131, 149 (5th Cir. 2004) (no reverse


passing off where the defendant copied software ideas and concepts but did not take " tangible


copies" of the software and market them under its own mark); Zyla v. Wadsworth, Div. of Thomson


Corp., 360 F.3d 243, 252 (1st Cir. 2004) (no reverse passing off where the defendant was the


manufacturer of the physical book, even though it allegedly failed to attribute the source of its


creative content); McArdle v. Mattel Inc., 456 F.Supp.2d 769, 783 (E.D. Tex. 2006) (" '[O]rigin of


goods' means the physical producer of tangible products marketed and sold." ); Monsanto Co. v.


Syngenta Seeds, Inc., 443 F.Supp.2d 648, 652 (D. Del. 2006) (holding that corn seed--not the


seed's genetic traits--was the tangible product relevant to a reverse passing off claim). 


         In this case, it is undisputed that Pace manufactured the tangible cloned objects that it


represented as having manufactured. The undisputed facts thus show that Pace never made a


false designation of the products' " origin" within the meaning of § 43(a). Pace represented that the


cloned products originated with Pace; and even though the ideas and initial design may well have


originated with Best, the tangible products themselves did not. See Dastar, 539 U.S. at 34. For


purposes of the Lanham Act, the physical products originated with Pace, the entity that


manufactured them. Where the initial ideas for the products came from is irrelevant. Id. at 32; 
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see also Enzo Biochem, Inc. v. Amersham PLC, 981 F.Supp.2d 217, 228 (S.D.N.Y. 2013) (no


reverse passing off where defendant represented goods as its own and plaintiff did not


manufacture the goods but only " had a distribution contract with [defendant] by which [defendant]


would manufacture the products and distribute them" ). 


         Best resists this conclusion by asserting that it, not Pace, was the " origin" under Dastar


because it " commissioned or assumed responsibility for ('stood behind') production of the physical


product." Dastar, 539 U.S. at 32. But Best's argument neglects two important things. First, Dastar


opined only that a " trademark owner who commissioned or assumed responsibility" for the


production of the product might qualify as the product's origin. Id. (emphasis added). Best has


never claimed that it owns a relevant trademark with respect to the Pace-branded, cloned


products. Second--and more fundamentally--Best neither " commissioned" nor " assumed


responsibility" for the cloned products. Id. Pace manufactured them on its own initiative and







against the wishes of Best. As tangible objects, the cloned products are in every respect Pace's


alone--Best would much rather that they never have been produced at all. Under no reading of


Dastar can Best be considered the cloned products' " origin" within the meaning of § 43(a). See 


Enzo Biochem, 981 F.Supp.2d at 228 (" [T]he author of ideas is not the origin of goods if the


author is not also producing those goods in tangible form." (internal quotation marks and alteration


omitted)). 


         Nor is Best's position supported by authority suggesting that a reverse passing off case "


includes situations in which a defendant markets another's product that has been only slightly


modified and then relabeled." Pioneer Hi-Bred Int'l v. Holden Found. Seeds, Inc., 35 F.3d 1226,


1241 (8th Cir. 1994); see also Roho, Inc. v. Marquis, 902 F.2d 356, 359 (5th Cir. 1990). But see 


Bretford, 419 F.3d at 580 (" No one makes a product from scratch, with trees and iron ore entering


one end of the plant and a finished consumer product emerging at the other." ). Even assuming


that this line of authority has survived Dastar, it is inapposite because Pace was not reselling a


product that had been manufactured by Best. Instead of taking a preexisting tangible object and


then modifying it, Pace manufactured " its very own series" of objects, albeit using ideas that it had


gleaned largely from Best. Dastar, 539 U.S. at 31. As far as the tangible items are concerned,


Pace was not marketing Best's products; it was marketing its own. 


         To the extent that the district court's liability finding stemmed from an intuition that the


Lanham Act prohibits wholesale copying, that intuition is misplaced. Protection against imitation


and mimicry ordinarily is found in patent and copyright law, not in the Lanham Act. " In general,


unless an intellectual property right such as a patent or copyright protects an item, it will be subject


to copying." TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 23, 29, 121 S.Ct. 1255, 149


L.Ed.2d 164 (2001). The Lanham Act--which, unlike the patent and copyright regimes, creates


exclusive rights that have no automatic expiration--does not create " a species of perpetual patent


and copyright," nor does it create " a cause of action for, in effect, plagiarism--the use of otherwise


unprotected works and inventions without attribution." Dastar, 539 U.S. at 33-34, 36, 37. That is


because the Act " does not exist to reward manufacturers for their innovation in creating a


particular device; that is the purpose of the patent law and its period of exclusivity." Id. at 34. 
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Instead, the Lanham Act's " general concern is with protecting consumers from confusion as to


source," Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 157, 109 S.Ct. 971, 103


L.Ed.2d 118 (1989), and preventing consumer confusion does not warrant reading § 43(a)'s


prohibition against false designation of origin so broadly that it provides a way for inventors to stifle


indefinitely the mimicry of items that have been neither patented nor copyrighted. Dastar, 539 U.S.


at 34-37; Groeneveld Transp. Efficiency, Inc. v. Lubecore Int'l, Inc., 730 F.3d 494, 513 (6th Cir.


2013). It does not matter that Best may have created the market for the products in question. See 


Dastar, 539 U.S. at 36-37 (production of knockoff product is not reverse passing off); Bretford, 419


F.3d at 581 (same). Best cannot use a false-designation Lanham Act claim to substitute for failing


to have a protectable intellectual property right in the products. 


          Because " the person or entity that originated the ideas" embodied in a good or service is


not the " origin" of the good or service for purposes of § 43(a), a manufacturer does not falsely







designate a product's origin under the Lanham Act if it makes an exact replica of someone else's


item and labels the item as its own. Dastar, 539 U.S. at 32. At bottom, Best's Lanham Act claims


are an attempt to recover from Pace for stealing its product ideas to manufacture a rival, facsimile


product. That is not what the Lanham Act guards against. Id. at 34. " Businesses often think


competition unfair, but federal law encourages wholesale copying, the better to drive down prices.


Consumers rather than producers are the objects of the law's solicitude." Bretford, 419 F.3d at


581. " The right question . . . is whether the consumer knows who has produced the finished


product" even if " most of the product's economic value came from elsewhere." Id. Regardless of


whether Pace's conduct was prohibited under other legal regimes, it was not prohibited by the


Lanham Act. 


3. 


         The district court's finding that Pace also violated § 43(a)'s prohibition against false


advertising, see 15 U.S.C. § 1125(a)(1)(B), is defective for largely the same reasons. The parties


appear to assume that the false-advertising claim is almost exactly identical to the false-


designation claim. The district court followed suit, holding that § 1125(a)(1)(B) prohibits exactly the


same reverse passing off behavior--a defendant " marketing other companies' products as its


own" --that is prohibited under § 1125(a)(1)(A). For the same reasons that it found that Pace had


falsely designated the products' origin, the district court found that Pace's use of " Best products"


in Pace's own catalogs " constitutes a misleading representation through marketing as to the origin


of a product" and thereby violated § 1125(a)(1)(B). 


         This reasoning was not quite correct. Even if the analysis of a false-advertising claim exactly


mirrored the analysis of the false-designation claim, the district court would have been incorrect to


conclude that a product's " origin" references the originator of the concepts embodied in the


product. Under Dastar, the term denotes only the manufacturer of the tangible object, which


means that Pace's advertising was not false. See 539 U.S. at 32. 


         But in any event, false-advertising claims involving a misrepresentation about a product's "


origin" under subsection (B) are not subject to an analysis that is identical to false-designation


claims under subsection (A). Subsection (B) prohibits the use in commercial advertising of a false


" designation of origin" or other factual 
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misrepresentation about " the nature, characteristics, qualities, or geographic origin" of the goods


or services in question. 15 U.S.C. § 1125(a)(1)(B). The products' geographic origin is not at issue


in this case. And as we have previously suggested, a misrepresentation about the source of the


ideas embodied in a tangible object (such as a misrepresentation about the author of a book or the


designer of a widget) is not a misrepresentation about the nature, characteristics, or qualities of


the object. Romero v. Buhimschi, 396 Fed.Appx. 224, 233 (6th Cir. 2010). Absent a false


statement about geographic origin, a misrepresentation is actionable under § 1125(a)(1)(B) only if


it misrepresents the " characteristics of the good itself" --such as its properties or capabilities.


Sybersound Records, Inc. v. UAV Corp., 517 F.3d 1137, 1144 (9th Cir. 2008). The statute does


not encompass misrepresentations about the source of the ideas embodied in the object (such as


a false designation of authorship); to hold otherwise would be to project the Lanham Act into the







province of the Copyright and Patent Acts. See Baden Sports, Inc. v. Molten USA, Inc., 556 F.3d


1300, 1307 (Fed. Cir. 2009). But see Malla Pollack, Reclassifying Reverse Passing Off As Failure


to Contract or As False Advertising, 17 B.U. J. SCI. & TECH. L. 40, 49-50 (2011) (arguing that use


of a competitor's branded product in advertising materials, even where the mark is not visible,


could support a false advertising claim). 


          The district court did not find that Pace made any false representation about the


characteristics of the cloned products themselves; it found that Pace's advertisements were false


only because they represented that Pace, rather than Best, was the intellectual origin of the


products. Because § 1125(a)(1)(B) does not impose liability for misrepresenting the intellectual


progenitor of a tangible product, the district court erred in finding that Pace's conduct violated the


statute. Its judgment finding Pace liable on both Lanham Act claims is reversed. 


IV. 


         Pace also argues that the district court erred in finding that Pace breached the Supply


Agreement into which the parties entered in January 2007 and which remained in effect until


January 2008. The district court found that Pace breached three clauses of the Supply Agreement:


the non-compete clause, the assignment clause, and the use clause. Again, the district court's


factual findings are reviewed for clear error while its conclusions of law are reviewed de novo.


Beaven, 622 F.3d at 547. We agree with Best that the district court did not err in concluding that


Pace breached all three provisions of the agreement. 


A. 


         The Supply Agreement's non-compete clause provided that " Pace shall not sell emergency


lights or exit signs nor ballasts, nor solicit sales of these items to any party in North America


without Best's prior written consent." Before the agreement was signed, Pace received several


purchase orders for cloned products from North American companies. The parties do not dispute


that Pace shipped products to fill these orders after the agreement came into effect. They


disagree, however, on whether shipping products to fill a previously received order constitutes a "


sale" of the products. 


         The district court found that the non-compete clause's use of the term " sell" was ambiguous,


determined that the parties had intended to prohibit Pace from transferring title in any competing


products, concluded that title had been transferred when the products were shipped, and found as


a consequence that Pace's shipments 
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breached its promise not to " sell" competing products while the agreement was in force. Pace


argues that the district court's determination of the meaning of the term " sell" was clearly


erroneous. As proof of its position regarding the parties' intent, Pace observes that representatives


of both Pace and Best subsequently indicated that they believed a " sale" took place at the


moment that a purchase order was accepted instead of when the products were shipped. 


         Pace is incorrect that the district court committed clear error. The term " sell" is not


ambiguous. Pace and Best agreed that the Supply Agreement would be governed by Ohio law.


Regardless of the parties' subsequent lay interpretations, Ohio law provides clear definitions of the


terms " sell" and " sale" within the context of agreements to transfer goods. Under Ohio's Uniform







Commercial Code, " [a] 'sale' consists in the passing of title from the seller to the buyer for a


price." Ohio Rev. Code § 1302.01(A)(11). Although a promise to ship goods in response to a


purchase order gives rise to a contract to sell them, see Ohio Rev. Code § § 1302.01(A)(11),


1302.09(A)(2), title to the goods passes only when the goods are delivered unless the parties


explicitly agree otherwise. See Ohio Rev. Code § 1302.42(B). 


         Even though Pace's entry into the contracts to sell the goods in question may have occurred


before it entered the Supply Agreement, title to the goods did not pass until the goods were


delivered to its customers. The district court was not wrong to read the Supply Agreement as


incorporating this commonplace meaning of " sale," and it did not clearly err in finding that Pace's


shipment and delivery of the goods in question after entering the agreement breached its


obligations under the non-compete clause. 


B. 


         Under the Supply Agreement's assignment clause, Pace agreed to " assign[ ] to Best all


designs and intellectual property (and all derivations thereof) for products developed or to be


developed at or by Pace for Best." Observing that the term " design" is quite broad, the district


court found that " [a]t least some level of creativity went into the design of the products Pace


manufactured for Best" and found that Pace breached the assignment clause when it used " the


same designs" to manufacture the cloned products that it had used to manufacture the products


ordered by Best. 


         Given the breadth of the term " design," we hold that the district court did not commit clear


error in finding that Pace breached the assignment clause. Particularly in light of the parties' prior


history, the term " design" encompasses a much broader array of creative output than is


protectable under intellectual property regimes. See, e.g., Webster's Unabridged Dictionary of the


English Language 539 (2d ed. 2001) (defining the noun " design" as including " an outline, sketch,


or plan" of a work to be created, " the combination of details or features" of an object, or " a plan or


project" ). There is no dispute that Pace created the tooling that it used to manufacture both Best's


products and the cloned products. And Pace's president agreed that Best " would give us the


general description of what they wanted the product to do and we would develop it for them." Even


if Pace primarily copied products that already existed on the market, its designs for the tooling and


the products--even if not protectable intellectual property--were nonetheless assigned to Best


under the Supply Agreement. The district court did not clearly err in finding that Pace's use of the


designs for 
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its own line of products violated the assignment clause. 


C. 


         The Supply Agreement's use clause provided that " Pace shall not use any tooling owned by


Best other than for the manufacture of products for sale to Best." The district court found as a


matter of fact that Best owned " all of the tooling" that Pace used to manufacture both the products


for Best and the cloned products, concluding that Pace had therefore breached the contract. Pace


does not dispute that Best owned some of the tooling, the ownership of which Pace specifically


transferred to Best in " the Big Wash" transaction in order to assuage Best's claims that Pace had







shipped to Best numerous defective products. But Pace contends that the district court's finding


that Best owned all of the tooling was clearly erroneous because, according to Pace, Best failed to


prove that it owned anything other than the tooling that was transferred in the Big Wash. 


         Pace is incorrect. Best executives testified that, pursuant to industry standard, Best


purchased the tooling by amortizing its cost per unit ordered from Pace. Pace's president similarly


admitted that Best paid " for its own tooling," and other evidence showed that Pace generally used


only a single set of tooling to make both the cloned products and the products that Best ordered.


Given this testimony, the district court did not clearly err in finding as a matter of fact that Best


owned all of the tooling upon which its products were made and that Pace used Best-owned


tooling to manufacture numerous of the cloned products. Although Pace insists that the district


court's findings must be reversed because Best failed to prove that each of the cloned products


was made on Best-owned tooling, those arguments are better resolved at the damages phase


rather than on the question whether Pace breached the use clause. The district court's finding that


Pace breached each of these three clauses of the Supply Agreement is affirmed. 


V. 


         Pace next argues that the district court erred in finding it liable for conversion. Best


predicates its conversion claim upon only the tooling that Best owned pursuant to the " Big Wash"


transaction in 2005. The district court found that Pace retained possession of the tooling, rather


than returning it to Best upon request, and that Pace was therefore liable for converting Best's


tooling. 


          In Ohio, a conversion claim requires a plaintiff to demonstrate not only that the defendant


dispossessed the plaintiff of its property and caused the plaintiff damage, but also that the


defendant's interference with the plaintiff's property rights was " wrongful." Dice v. White Family


Cos., 173 Ohio App.3d 472, 2007-Ohio-5755, 878 N.E.2d 1105, 1109 (Ohio Ct.App. 2007). Pace


does not dispute the operative facts; it contests only the district court's finding that its retention of


the tooling was wrongful. As Pace observes, Ohio law grants a lien to a molder on a customer's


tooling that is in its possession for " [t]he amount due from the customer" for manufacturing work


performed with the tooling. Ohio Rev. Code § 1333.31(A)(1)(a). Best concedes that it did not pay


Pace for almost $900,000 worth of products that Pace had manufactured with the tooling and


delivered to Best. Nor does Best convincingly argue that 


         Pace failed to comply with the procedural aspects needed under the statute to retain


possession of the molding under the lien. See Ohio Rev. Code § 1333.31(B), (C). When Best


demanded the return of its tooling in April 2008, therefore, Pace had a valid molder's lien under


Ohio law that justified its refusal to 
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return the tooling to Best. Without citing any legal authority, the district court nevertheless found


that Pace " wrongfully" retained possession of the tooling because it had previously breached the


Supply Agreement, including by using the tooling for its own purposes. 


          The district court was incorrect to hold that Pace's breach of the contract voided its


otherwise valid lien, giving rise to liability for conversion. A lien is asserted against property, not


against a person. See Guernsey Bank v. Milano Sports Ents. L.L.C., 177 Ohio App.3d 314, 2008-







Ohio-2420, 894 N.E.2d 715, 731-32 (Ohio Ct.App. 2008). The contractual relationship between the


property owner and the holder of the lien is not relevant to whether the lien may be enforced


because " the entitlement to enforce a . . . lien arises as a matter of law and not from a written


instrument or verbal contract." Id. at 732. As long as the lienholder meets the requirements of the


statute, the lien is valid, irrespective of the contractual relationship between the parties. 


         Whether Pace breached its contractual obligations to Best is not relevant to whether the


elements of the statutory lien were met with respect to the tooling. There is no dispute that Best


failed to pay for products that Pace manufactured for it with the tooling--and Best concedes that


Pace was entitled to at least some of the unpaid amount. The only dispute was whether Best was


entitled to offset the full amount it owed by recovering damages from Pace for the ancillary wrongs


that Pace had inflicted upon it. While that question was being litigated, Pace had every right to


retain possession of the tooling. Best may have accurately predicted that it would not need to pay


the full amount it owed Pace once all of the offsetting damages were calculated. But until a court


declared that Best had no obligation to pay " [t]he amount due" for the products that Pace had


manufactured for it, Pace was statutorily authorized to retain possession of the tooling in question


while Best refused to ante up. Ohio Rev. Code § 1333.31(A)(1)(a). If Best had wanted to obtain


possession of the tooling while the parties' respective obligations were being litigated, it could


have done so by depositing a bond with the court. See id. at § 1333.31(C)(2). 


         Because Pace retained the tooling pursuant to its valid lien, it did not " wrongfully" possess


the tooling and is not liable for conversion. See, e.g., Lee Tool & Mould, Ltd. v. Fort Wayne Pools,


Inc., 791 F.2d 605, 608 n.5 (7th Cir. 1986) (construing Indiana law). The district court was


incorrect to find that Pace had converted the tooling before the parties' reciprocal obligations had


been adjudicated in court, given the undisputed debt that Best owed to Pace when Pace retained


the tooling. The portion of its judgment finding Pace liable and awarding damages on Best's


conversion claim is reversed. 


          VI. 


         Pace next asserts that the district court erred in concluding that it was liable for tortiously


interfering with both Best's business relationships and its business expectations. Finding that Pace


sold cloned products in virtually identical packaging to at least four of Best's established


customers in contravention of the Supply Agreement, the district court concluded that Pace's


competition with Best was " wrongful" due to Pace's use of its confidential relationship with Best to


further its mimicry of Best, coupled with the fact that Pace's conduct flatly breached its contractual


promises to Best that it would not move in on Best's customers. 


         Pace first argues that, because there are multiple competing firms in the lighting products


industry, Best failed to prove that it would have made sales to the 
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four customers in question if Pace had not swooped in and sold to the customers instead. But as


the district court noted, there is little dispute that the customers had established business


relationships with Best and that Best at least had a reasonable certainty that they would continue


to purchase products from Best rather than any competitor. See Firestone v. Galbreath, 67 Ohio


St.3d 87, 616 N.E.2d 202, 203 (Ohio 1993) (outlining elements for tortious interference with







expectancy); Dolan v. Glouster, 173 Ohio App.3d 617, 2007-Ohio-6275, 879 N.E.2d 838, 848


(Ohio Ct.App. 2007) (noting that tortious interference with a business relationship " includes


intentional interference with prospective contractual relations not yet reduced to a contract"


(citation omitted)). 


         Pace primarily contends that the district court erred in concluding that its interference with


Best's customer relationships involved " improper" means of competition. Ohio law directs that the


question of impropriety be resolved by reference to the factors listed in the Restatement (Second)


of Torts § 767 (1979), which generally focus upon the actor's conduct and motives, the interests of


the parties, and the competing social interests in protecting business expectancy while preserving


free competition. See Fred Siegel Co. v. Arter & Hadden, 85 Ohio St.3d 171, 1999-Ohio-260, 707


N.E.2d 853, 860 (Ohio 1999). 


         Where there is room for disagreement on whether the defendant acted improperly, the


determination is an issue of fact that is to be decided by the jury. Restatement (Second) of Torts §


767, cmt. l; Brookeside Ambulance, Inc. v. Walker Ambulance Serv., 112 Ohio App.3d 150, 678


N.E.2d 248, 253 (Ohio Ct.App. 1996). But where the defendant establishes that his conduct


amounted merely to " fair competition" within the meaning of Restatement (Second) of Torts §


768, a tortious interference claim is barred as a matter of law. Fred Siegel Co., 707 N.E.2d at 861.


Section 768, in turn, provides that competition is " proper" where, among other things, " the actor


does not employ wrongful means" in competing with the plaintiff. Id. 


         Pace's abuse of its confidential relationship with Best seems to have been the primary


consideration motivating the district court's conclusion that, for purposes of both sections 767 and


768, Pace's competitive conduct was improper. The district court did not reversibly err in


concluding that Pace's breach of confidence--coupled with the breach of a specific contractual


promise intended to shore up that confidence--resulting in the production and sale to Best's


customers of exactly identical products was an " improper" means of competition sufficient to give


rise to liability for tortious interference. At root, the protection for " fair competition" exists in order


to promote superior efficiency and service. See Restatement (Second) of Torts § 768, cmt. e. In


this case, Pace's market edge came only from appropriating, wholesale, Best's product line and


putative trade secret after duping Best into continuing the collaboration by specifically promising


not to compete against it. Insulating Pace from liability for tortious interference on these facts


would deter synergistic collaboration without encouraging marketplace efficiency and would not


serve the primary purposes of § 768's " fair competition" safe harbor. 


         Finally, Pace is correct that Ohio law does not permit a tortious interference claim on the sole


basis that a breach of contract was particularly flagrant or had substantially injurious knockon


effects; generally, even if a breach of contract " necessarily interferes with the injured party's


business relations with third parties, the injured party is limited to an action for breach of contract


and may not recover in tort for business interference." Digital & Analog Design Corp. v. N. Supply 
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Co., 44 Ohio St.3d 36, 540 N.E.2d 1358, 1368 (Ohio 1989) (internal quotation marks omitted). But


an injured party may recover under a tortious interference theory if " the breaching party indicates,


by his breach, a motive to interfere with the adverse party's business relations so that any







resulting interference with business is no longer merely incidental to the breach." Universal


Windows & Doors, Inc. v. Eagle Window & Door, Inc., 116 Ohio App.3d 692, 689 N.E.2d 56, 61


(Ohio Ct.App. 1996). The same is true here. The harm to Best was not " merely incidental" to


Pace's breach of its contract with Best, and the fact that Best secured for itself the additional


protection of a binding non-compete agreement does not mean that its recourse against Pace is


now limited to an action in contract. The district court did not err in finding Pace liable for tortious


interference. 


VII. 


         Next, Pace contends that the district court erred in sua sponte amending Best's pleadings in


order to award Best a $318,000 offset on Best's breach-of-warranties counterclaims. After Pace


sued Best, alleging that Best breached the Supply Agreement by failing to pay for almost


$900,000 in products that Pace had manufactured for Best, Best requested an offset and


counterclaimed for breach of warranties, alleging that the products that Pace had manufactured


pursuant to the Supply Agreement were defective. Despite recognizing that " Best's formal


pleadings only enumerate claims based on defective goods purchased during the Supply


Agreement," the district court ruled that Best had adequately argued and was entitled to damages


for defective products that Best had purchased at any time from Pace, including before and after


the parties entered into the Supply Agreement. The district court ultimately held that Best was


entitled to a $318,077.38 offset from the amount that it owed to Pace, due to the defective


products. Pace now argues that the district court erred in sua sponte amending Best's pleadings in


order to allow it to recover damages for which Best did not initially ask and against which Pace


was not prepared to defend. 


          " The general rule is when issues not raised in pleadings are raised by the express or


implied consent of the parties, the court may treat the issues in all respects as if the parties had


raised them in the pleadings." Yellow Freight Sys., Inc. v. Martin, 954 F.2d 353, 358 (6th Cir.


1992). Best does not dispute that the district court amended the pleadings under Federal Rule of


Civil Procedure 15; it argues only that Pace implicitly consented to the amendment because the


issue was fully tried by the parties. 


          But we previously have counseled caution in finding that a defendant has acquiesced in a


plaintiff's expansion of its theory of relief beyond what is outlined in the pleadings. " Implied


consent is not established merely because one party introduced evidence relevant to an


unpleaded issue and the opposing party failed to object to its introduction. It must appear that the


parties understood the evidence to be aimed at the unpleaded issue." Id. Otherwise, the court runs


the risk of violating the defendant's procedural due process rights by imposing judgment upon a


claim against which the defendant did not know he had to defend himself. Id. at 357. 


         Because a defendant must have notice that an implied claim is being tried against him, " an


issue has not been tried by implied consent if evidence relevant to the new claim is also relevant


to the claim originally pled." Douglas v. Owens, 50 F.3d 1226, 1236 (3d Cir. 1995). That is the best


characterization of what happened here. Best did, indeed, offer evidence at trial that it purchased


defective 
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products at various times during its commercial relationship with Pace, without specifically proving


that all of the defective products were purchased under the Supply Agreement. But according to


Pace, Best's identification at trial of products that it had purchased prior to or after the Supply


Agreement demonstrated simply a failure of proof on the breach-of-warranties claim that Best had


pled, not an implicit agreement by the parties to permit Best to expand its theory of relief. Pace


claims that, had it known that Best would be permitted to recover damages for every defective


product that Pace had ever sold to it, Pace would have altered its defense strategy and pursued


arguments that Best's claims were barred by the statute of limitations and that products that had


not been purchased under the Supply Agreement were subject to Pace's " standard terms and


conditions," which expressly exclude all express and implied warranties. 


          In the absence of express or implied consent, Rule 15(b) does not permit a plaintiff to


submit an assortment of evidence at trial and determine only afterwards which legal allegations fit


the evidence; it is " not designed to allow parties to change theories in mid-stream." Yellow Freight


, 954 F.2d at 358 (citation omitted). See Fed.R.Civ.P. 15(b)(2); Dillon v. Cobra Power Corp., 560


F.3d 591, 599 (6th Cir. 2009). Nor may a court do the same thing on the plaintiff's behalf. Best has


not pointed to any area of testimony supporting its argument that " the parties understood the


evidence to be aimed at the unpleaded issue." Yellow Freight, 954 F.2d at 358. In light of the fact


that the evidence of defective products was generally relevant to the claim that Best had actually


pled, we must presume that the expanded version of Best's breach-of warranties claims was not


tried by Pace's implied consent. Douglas, 50 F.3d at 1236. 


         Because the district court erred in sua sponte amending Best's breach-of-warranties


counterclaims to encompass all defective products that Best had ever purchased from Pace, we


vacate its judgment finding Pace liable and awarding Best damages on those claims, and we


remand for the district court to determine whether, on the facts that it found at trial, Best proved


liability and damages only for products that Best purchased from Pace during the effective term of


the Supply Agreement. 


VIII. 


         Pace also challenges several other aspects of the district court's rulings, including its


damages calculations and the attorneys' fees award.[2] In light of the reversal of the liability


findings on several of Best's claims, however, each of the district court's damages, attorneys' fees,


and injunctive relief awards must be vacated. Rather than wade into the parties' damages disputes


prematurely, we deem it prudent for the district court to reassess its damages and fees awards


after excising the failed claims from consideration. Nothing in our resolution of this case should be


taken to preclude the district court from awarding the damages and fees (including punitive


damages and attorneys' fees, to the extent that they are available) merited by the parties' conduct.


IX. 


         For these reasons, we affirm the liability findings on the breach of contract and tortious


interference claims; reverse the liability findings on the trade secrets claim, the Lanham Act


claims, and the conversion 
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claim; vacate the liability finding on the breach of warranties claim; vacate the awards of







compensatory damages, punitive damages, attorneys' fees, and injunctive relief; and remand for


further proceedings. 


--------- 


Notes: 
[*]The Honorable Arthur J. Tarnow, Senior United States District Judge for the Eastern District of


Michigan, sitting by designation. 
[1]" Why would anyone want to do such a thing? One reason might be to obliterate the plaintiff's


corporate identity and prevent him from entering new markets, where the defendant, having


appropriated the plaintiff's trademark,  would claim that the plaintiff was the infringer." Peaceable


Planet, Inc. v. Ty, Inc., 362 F.3d 986, 987 (7th Cir. 2004). 
[2]Pace also asserts that the district court abused its discretion in excluding the testimony of one


of its proffered expert witnesses, James Hooley. Pace's position is without merit. 


--------- 
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A. KUHN & BRO., RESPONDENTS,


v.


S. F. MOUNT, APPELLANT


No. 636


Supreme Court of Utah


March 26, 1896


          Appeal from the district court of the Fourth judicial district, Territory of Utah, Hon. H. W.


Smith, Judge. 


         This was an action on a promissory note dated at Pratville, Utah, July 12, 1883, due 60 days


after that date, payable at the banking house of Harkness & Co., Ogden, Utah. 


         The action was brought in a commissioner's court at Ogden, Utah, on the 23d day of


December, 1892, and summons served at Richfield, Sevier county, Utah, by delivering a copy of


same to defendant's wife at his place of residence, by the sheriff of Sevier county, on the 30th day


of December, 1892. 


         Defendant, by his attorney, made special appearance before said commissioner and


objected to the jurisdiction of the court, both as to the person of the defendant or the subject-


matter of the action. The commissioner held his jurisdiction in civil cases extended throughout the


territory. 


         Plaintiff, without waiving his objection to the jurisdiction, answered and pleaded the statute of


limitations, section 3143 of the Compiled Laws of Utah, as a bar to said action, and denied making


any agreement in writing within the four years last past to pay the note sued on. 


         From a judgment in the commissioner's court in favor of respondent, appellant appealed to


the district court of the territory, where the judgment of the commissioner was sustained. Appeal


was then taken to supreme court of the state, where both judgments were affirmed. 


          Affirmed. 


         F. Hoffman and Boreman & Boreman, for appellants. 


         There was no acknowledgment or new promise in either of the letters written by defendant to


plaintiff, for a new promise sufficient to remove the case from the statute must refer to the


particular debt or obligation on which the new promise was based, the amount thereof, and an


unconditional promise to pay the same. On this proposition all of the later authorities are nearly


unanimous. Among the leading cases we cite: Wood on Limitation, pp. 172-90, and cases cited;


Bell v. Morrison, 1 Peters, U.S. p. 351; McClenny v. Silliman, 3 Peters, U.S. 269; Mattock v.


Chadwick, 71 Maine, 313; Laudis v. Roth, 109 Penn. St. 621; Miller v. Baschore, 83 Penn. St. 366;


Brarthwals v. Harvey, 27 L. R. A. 101; Biddel v. Brizzolora, 56 Cal. 374; Shepherd v. Thompson,


122 U.S. 231; McCornick v. Brown, 36 Cal. 180. 


         Maloney & Perkins, for respondent. 


         The following acknowledgments have been held to be sufficient to take the cases out of the







statute of limitations, viz.: "I do not consider myself as owing Mr. B. a farthing, it being more than


six years since I contracted; I have had the wheat, I acknowledge, and I have paid some part of it


and $ 26 still remains due. Bryan v. Horseman, 4 East, 599, "Prove your debt and I will pay you."


Seaward v. Lord, I Greenleaf, 163, "I am ready to account; but nothing is due," and even slighter


acknowledgments than these have been held to be sufficient to take the case out of the statute.


Trueman v. Fenton, Cowp. 544. "So where in an action on a promissory note, and no other debt


appearing (as in the case at bar, Abst., 7), the defendant wrote as follows: 'Business calls me to


L.; should I be fortunate in my adventures you may depend on seeing me in B. in less than three


weeks, otherwise I must arrange matters with you as circumstances will permit." Frost v.


Bengough, I Bing. 266. "The defendant, in a letter to plaintiff, promises to pay the balance due


from him to the plaintiff, but does not specify any particular amount (as in the case at bar); this is


sufficient to take the case out of the statute." Dickinson v. Hotfield, 2 Mo. & M. 141. 


         "The question whether a written acknowledgment is sufficient, as well as its construction and


effect, is for the court, and not for the jury." Oliver v. Gray, 1 Har. & G. (Md.) 204; Hancock v. Bliss,


7 Wend, 267; Routledge v. Ramsay, 8 Ad. & El. 221; Magee v. Magee, 10 Watts 172; Berghaus v.


Calhoun, 6 Watts 219. 


         BARTCH, J. ZANE, C. J., and MINER, J., concur. 


          OPINION 
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         [13 Utah 111] BARTCH, J.: 


         This action was commenced on December 16, 1892, in a commissioner's court in Ogden, to


recover $ 299, the amount of a promissory note dated July 12, 1883, and payable at the banking


house of Harkness & Co., Ogden, Utah. Summons was issued and served on the defendant at


Richfield, Sevier county, Utah. The answer denied the indebtedness, and alleged that the


commissioner's court had no jurisdiction of the person of the defendant or subject-matter of the


action, and pleaded in bar the statute of limitations. The case was tried before the commissioner,


and judgment entered in favor of the plaintiffs for $ 299 and costs. It was then appealed to the


district court, tried before a jury, and a verdict rendered in favor of the plaintiffs for $ 299, under


instructions of the court. Judgment was entered for said sum, with interest thereon from date of


judgment, and for costs, on May 22, 1895. An appeal was then prosecuted to this court. 


         Counsel for the appellant insist that the commissioner had no jurisdiction of the person of the


defendant, or of the subject-matter of the action, and that, therefore, the district court acquired


none on appeal. This objection was set up by an affirmative allegation in the answer before the


commissioner's court, but no evidence was introduced to show that such allegation was true. Nor


was there any motion made to dismiss. In fact, no effort was made in that direction, as is apparent


from the transcript, wherein, so far as material here, it appears as follows: "By consent of parties,


this action came on for trial Feb. 11, 1893," etc. It is thus shown that the defendant consented to


the trial of the cause before the commissioner. This he could do, because the commissioner,


having [13 Utah 112] had the same jurisdiction of causes as a justice of the peace, had jurisdiction


of the subject-matter, the amount sued for being a sum less than $ 300, due upon contract, for


money only. The objection to jurisdiction raised in the answer, so far as it relates to the subject-







matter, is absolutely without foundation in fact, as shown by the record; and the defendant, having


appeared in the case, by consenting to go on with the trial, waived any valid objection to the


jurisdiction of the person which he might have raised under his allegation in the answer, and


cannot now be heard to complain. As the commissioner, therefore, had jurisdiction to try the


cause, the district court rightfully assumed jurisdiction on appeal. Even if the defendant had not


waived his objection, it could not avail him, because at the trial in the district court he introduced


no evidence in support of his allegation in the answer, nor did he make any motion to dismiss the


appeal from the commissioner's court. Where a person brings an action before a justice of the


peace who has jurisdiction of the subject-matter, but has no jurisdiction of the person of the


defendant, such justice may, notwithstanding such fact, try the cause, if the defendant appear in


obedience to the summons, and consent to proceed with the trial. 


         The further question presented in the record is whether, under the facts and circumstances


of this case, the action was barred by the statute of limitations. Counsel for the appellant so


insists, while counsel for the respondents maintain that the bar of the statute has been removed by


an acknowledgment or promise contained in certain letters of the appellant. The statute of


limitations in force, and on which the appellant relies, bars an action on a promissory note in four


years after the cause of action has accrued. Com. Laws Utah 1888, § 3143. The note on which


this action was based was dated July [13 Utah 113] 12; 1883, and payable 60 days after date. The


suit was brought December 16, 1892, or more than nine years after the cause of action accrued. It


is clear that the bar of the statute is effectual, unless the writing of the appellant, on which the


respondents rely, contains an acknowledgment or promise which is sufficient evidence of a new or


continuing contract. In determining the question here presented, due regard must be given to the


purpose and object of the statute. The law is wise and beneficial, and its objects ought not to be


defeated by interpretation. It is entitled to the same respect as other statutes, and ought to be


enforced, not only on the presumption, arising from lapse of time, that the debt has been paid, but


because it is essentially a statute of repose. It affords protection against ancient demands,


whether originally well founded or not, and serves as a warning against the consequences of


laches. Its purpose is to provide a defense against claims which arose at such a distance of time


as to leave no way to trace their origin, nature, or extent, and as will frustrate 
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every honest effort to arrive at the truth in relation to them, and render impossible any satisfactory


explanation of them because of the death of witnesses and loss of evidence. The statute has a


tendency to prevent oppressive charges, which might be made, almost with impunity, after a


distance of time when the transaction has faded from memory, or the evidence has been lost, and


to produce speedier adjustment of accounts and affairs. It is true that by its operation an honest


debt may occasionally be lost, but this does not militate against the wisdom and policy of the law,


because, where one such debt is lost, many unfounded and unjust recoveries will be prevented.


Mr. Justice Story, in Bell v. Morrison, 1 Pet. 351, interpreting the statute of limitations in Kentucky,


said: "It has often been [13 Utah 114] a matter of regret, in modern times, that in the construction


of the statute of limitations the decisions had not proceeded upon principles better adapted to


carry into effect the real objects of the statute; that, instead of being viewed in an unfavorable light,







as an unjust and discreditable defense, it has received such support as would have made it, what


it was intended to be, emphatically a statute of repose. It is a wise and beneficial law, not designed


merely to raise a presumption of payment of a just debt from lapse of time, but to afford security


against stale demands, after the true state of the transaction may have been forgotten, or be


incapable of explanation, by reason of the death or removal of witnesses. It has a manifest


tendency to produce speedy settlement of accounts, and to suppress those prejudices which may


rise up at a distance of time, and baffle every honest effort to counteract or overcome them."


Viewing the statute in the light in which that eminent jurist and the English judges at an early


period viewed it,--as a beneficial law, rather than a discreditable and unjust defense, --it is


manifest that no very loose, vague, or equivocal expression on the part of the debtor ought to be


deemed sufficient to evade the statute. A promise, to be sufficient evidence to create a new or


continuing contract, and to remove the bar of the statute, ought to be express, clear, and


unequivocal, and if there are any conditions annexed the proof must show that such conditions


have been performed, and, if a contingency,--as to pay when he is able, --that such contingency


has happened, so as to raise the qualified promise into one which is absolute and unqualified. So


an acknowledgment from which by implication of law a promise is to be raised ought to be a direct


and unqualified admission of a previous, subsisting debt, for which the debtor is liable, and which


he intends to [13 Utah 115] pay. Where the promise of acknowledgment raises at best a mere


probable inference to pay, being vague and indeterminate, and may affect the minds of different


persons differently, it ought not to be held sufficient evidence to create a new cause of action. The


original debt is sufficient consideration in law to support a new contract, but the promise ought not


to have the effect to create such contract, unless it be a distinct admission of the obligation of the


debtor to pay the debt. 2 Greenl. Ev. §§ 440, 441; Wood, Lim. §§ 64-68; Clementson v. Williams,


12 U.S. 72, 8 Cranch 72, 3 L.Ed. 491; Shepherd v. Thompson, 122 U.S. 231, 7 S.Ct. 1229, 30


L.Ed. 1156; Magee v. Magee, 10 Watts 172; Mattocks v. Chadwick, 71 Me. 313; Tanner v. Smart,


6 Barn. & C. 603; Robbins v. Otis, 1 Pick. 368. Such acknowledgment or promise must be in


writing, and signed by the debtor, as provided in section 3165, Comp. Laws Utah, 1888, which


says: "No acknowledgment or promise is sufficient evidence of a new or continuing contract, by


which to take the case out of the statute of this title, unless the same is contained in some writing


signed by the party to be charged thereby." 


         The respondents claim the letters written by the appellant and admitted in evidence comply


with this statute, and remove the bar of the statute of limitations. The first letter reads as follows:


"Glenwood, February 3. Messrs. Kuhn & Bros.: Yours of the 28th received, and in reply will state


that I am in very hard circumstances. Have no money at all, and I can't see any prospect of getting


any here. If anything turns up so I can make the money, you shall have it; otherwise I see no way


of paying it at present. Yours, truly, S. F. Mount." The second letter reads: "Richfield, Utah, Feb.


12. A. Kuhn & Broth.--Gentlemen: Yours of the 11th inst. at hand, and in reply will say, anything


that I have got that I can live without you can have it on part payment. I want to see [13 Utah 116]


you, and everyone else that I O, make some arrangements to settle, and get out of debt some


way. I can't do anything the way things are. Yours, truly, S. F. Mount." It was admitted at the trial


that these letters were written and signed by the appellant. The proof shows that they were







received by the respondents in February, 1889; that no other indebtedness existed between the


parties at that time; that the debtor owns a fourth interest in the Ibex mine, which mine is worth


about $ 130,000; and that the original debt, evidenced by the note, still exists, no part of it having


been paid. Considering the evidence and construing the letters in the light of the statute last


quoted and of the principles above referred to, we think this is a case in which the bar of the


statute of limitations has been removed. The writings contain, not only an admission of, but a


promise to pay, the debt. The first one contains a promise, coupled with the condition or


contingency that, if anything turned up that the writer could make the money, he would pay it. The


proof clearly shows that such a contingency happened, and that he is abundantly able to pay. In


the second writing he reiterates his desire to pay,--to see the respondents and all other creditors,


and make arrangements to get out of debt. The proof of the respondents also shows that these


writings 
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referred to the identical original debt; but, even if they did not, the burden was upon the defendant,


in order to avoid the effect of the acknowledgment and promise, to show that they referred to


some other indebtment. Other writings, similar to those under consideration, have been held


sufficient to bar the statute. 2 Greenl. Ev. § 441; Kelley v. Kershaw, 5 Utah 417, 16 P. 488; Walsh


v. Mayer, 111 U.S. 31, 4 S.Ct. 260, 28 L.Ed. 338; Bayliss v. Street, 51 Iowa 627, 2 N.W. 437; Frost


v. Bengough, 1 Bing. 266; Wilcox v. Williams, 5 Nev. 206; Farrell v. Palmer, 36 Cal. 187;


Woodbridge v. Allen, 12 Metc. (Mass.) 470. The original [13 Utah 117] debt was a sufficient


consideration to support the new contract, on which this action was founded, and the bar of the


statute could not take effect, as to the new cause of action, until a period of four years had expired


after it accrued. The suit was brought within that period, and we think that under the facts shown


by the record the defendant is liable. We see no reversible error in the record. The judgment is


affirmed. 


         ZANE, C. J., and MINER, J., concur. 
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       HOWE, Associate Chief Justice: 


       Plaintiff Emil Langeland seeks interlocutory review of the district court's order allowing


defendant Monarch Motors, Inc., to amend or withdraw its answers to requests for admission that


Langeland served on Monarch and that were deemed admitted by Monarch when it failed to timely


respond to the requests. [1] 


       FACTS 


       In 1992, Emil Langeland bought a used 1991 model Porsche convertible automobile from


Monarch for $30,750. He alleges that defendant J.L. Llavina, a manager at Monarch, told him that


the car had suffered only light body damage which could be repaired for about $7000 and that


when Langeland asked about some apparent water damage, Llavina told him that the damage


occurred when the car was left in the rain with the convertible top down and that it could be


repaired for an additional $500 to $700. He further alleges that Llavina told him the car carried the


remainder of its manufacturer's warranty and that Monarch would deliver clear title to the car. After


purchasing the vehicle, Langeland discovered that the car was not under warranty, that it had


been bought by Monarch under a salvage title, and that it had suffered extensive water damage as


the result of being completely submerged in a lake for some time. The cost of repairs totaled


$37,630.93, significantly more than Monarch's $7700 estimate. Langeland filed this action,


seeking damages and rescission of the vehicle sales contract. 


       Langeland served Monarch with a set of thirteen requests for admission on May 31, 
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1994. Monarch did not respond, and the requests were deemed admitted thirty days later under


rule 36(a), which provides: 


Each matter of which an admission is requested ... is admitted unless, within thirty days after


service of the request, or within such shorter or longer time as the court may allow, the party to


whom the request is directed serves upon the party requesting the admission a written answer or


objection addressed to the matter, signed by the party or by his attorney.... 


       Utah R. Civ. P. 36(a). Almost nine months later, on February 23, 1995, counsel for Langeland,







while not required to do so, reminded Monarch's counsel that the requests had not been answered


and requested a response. On March 14, Monarch's counsel faxed an unsigned copy of answers


to Langeland's counsel, together with a letter promising that the answers would be signed and a


copy delivered on March 17. However, Monarch never delivered the signed responses, which are


required by the rules. Finally, on July 14, nearly fourteen months after the requests were served,


Langeland moved for summary judgment, relying on rule 36(a). Two weeks later, Monarch moved


to withdraw or amend its answers pursuant to rule 36(b), and the trial court granted the motion.


We granted Langeland's petition for interlocutory review. 


       STANDARD OF REVIEW 


       Both parties agree that this court should review the trial court's order for abuse of discretion,


but they do not agree on the application of this standard. Monarch argues that orders permitting


withdrawal or amendment of admissions are purely within the discretion of the trial court and can


be reversed only if there is no reasonable basis for the order. Langeland contends that certain


preliminary requirements must be met under rule 36(b) before the trial court can grant such an


amendment and that the trial court abuses its discretion by permitting a party to amend its


admissions without first satisfying those requirements. 


       While Monarch fairly characterizes the standard of review as "abuse of discretion," Langeland


more accurately describes the process of review we are required to make in this case. A close


examination of rule 36(b) and applicable case law shows that the decision to permit amendment of


rule 36 admissions is not entirely within the discretion of the trial court; judicial discretion is


permitted only after certain preliminary conditions have been met. Rule 36(b) provides in pertinent


part: 


       Any matter admitted under this rule is conclusively established unless the court on motion


permits withdrawal or amendment of the admission.... [T]he court may permit withdrawal or


amendment when the presentation of the merits of the action will be subserved thereby and the


party who obtained the admission fails to satisfy the court that withdrawal or amendment will


prejudice him in maintaining his action or defense on the merits. 


       Utah R. Civ. P. 36(b). Our decisions interpreting the rule have used similar language,


conditioning the trial court's discretion on the satisfaction of the rule's preliminary conditions: 


       Utah R. Civ. P. 36(b) provides that those matters deemed admitted are conclusively


established as true unless the trial court, on motion by the defendant, permits withdrawal or


amendment of the admissions. The trial court has the discretion to permit withdrawal or


amendment of admissions when the presentation of the merits of the action would be served and


the party obtaining the admissions fails to satisfy the court that he will be prejudiced in maintaining


his action. The trial court does not have discretion to unilaterally disregard the admissions. 


Jensen v. Pioneer Dodge Ctr., Inc., 702 P.2d 98, 100 (Utah 1985) (emphasis added) (footnotes


omitted); see also Whitaker v. Nikols, 699 P.2d 685, 686-87 (Utah 1985); Brunetti v. Mascaro, 854


P.2d 555, 558 (Utah Ct.App.1993). 


       Because the trial court's decision to grant a rule 36(b) motion is not entirely discretionary, our


review of such a decision is not a typical review for "abuse of discretion." Instead, we review these


decisions in two steps, using what might be called a "conditional" discretionary standard. In the







first 
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step, we review the trial court's determinations as to whether amendment or withdrawal would


serve the presentation of the merits and whether amendment or withdrawal would result in


prejudice to the nonmoving party. In the second step, we review the trial court's discretion to grant


or deny the motion. The trial court has discretion to deny a motion to amend, but its discretion to


grant such a motion comes into play only after the preliminary requirements are satisfied.


Decisions placed within the discretion of the trial court can be reversed only upon a finding of


abuse of discretion, i.e., if there is no reasonable basis for the decision. Crookston v. Fire Ins.


Exch., 860 P.2d 937, 938 (Utah 1993). But because the rule does not give the trial court discretion


to disregard the preliminary conditions of rule 36(b), its judgment as to whether those conditions


have been satisfied is subject to a somewhat more exacting standard of review. [2] 


       ANALYSIS 


       The policy behind rule 36 is to facilitate and expedite the discovery process by allowing


parties to obtain admissions as to certain undisputed matters and thus avoid the effort and


expense of having to conduct discovery as to those matters. The penalty provided in rule 36(b),


automatically admitting and establishing requests not responded to within thirty days, was


conceived as a means of preventing abuse of the discovery process and facilitating the smooth


administration of justice. Requests for admission must be taken seriously, and answers or


objections must be served promptly. The penalty for delay or abuse is intentionally harsh, and


parties who fail to comply with the procedural requirements of rule 36 should not lightly escape the


consequences of the rule. As we have earlier pointed out, the decision of the trial judge to permit


withdrawal or amendment of Monarch's admissions can therefore be upheld only if (1) amendment


or withdrawal would serve the presentation of the merits of the action, and (2) amendment or


withdrawal would not prejudice Langeland in maintaining his action on the merits. Regarding these


requirements, however, the trial court did not supply any findings of fact or conclusions of law on


these questions but simply granted leave to withdraw or amend without any supporting analysis.


Therefore, we must review compliance with the rule 36(b) requirements de novo to determine


whether the trial court had discretion to grant the motion. 


A. Does Withdrawal of the Admissions Subserve Presentation 


of the Case on the Merits? 


       Utah case law does not provide a clearly articulated standard for determining when


amendment or withdrawal of admissions would serve the presentation of the merits of an action. In


Brunetti, 854 P.2d at 558-59, the trial court had determined that "[o]n the basis" of the defendant's


"good faith" efforts to respond to the requests for admission and his "reasonable oversight" as to


when his response was required, "the merits of the action would be undermined unless the


admissions were withdrawn." While the court of appeals upheld this decision, it is difficult to see


how an explanation of the movant's reasons for delay is relevant to the presentation of the merits,
[3] although these proffered excuses showing good cause for delay may influence a judge in the


exercise of discretion. 


       A more helpful test is suggested in a footnote to Brunetti in which the court of appeals 
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stated, "This determination [that the merits of the action would be undermined unless the


admissions were withdrawn] was additionally supported by the fact that [the plaintiff] was unable to


prove the truth of the requested admissions at trial." Id. at 559 n. 1. Clearly if the admissions are


untrue, allowing amendment or withdrawal would serve as a presentation of the merits of an


action. However, the burden of showing the truth or falsity of admissions should not, as the


Brunetti court seems to imply, fall on the party that obtained the admissions but rather on the party


seeking to amend or withdraw them. The point of an admission is to excuse the party obtaining it


from introducing evidence on the matter. If admissions are false, the party that admitted the false


matters--whether by response or by operation of rule 36(a)--bears the burden of proof on the


matter. 


       Having concluded that the burden falls on the party moving for amendment, we are still faced


with the question of just how that burden may be met. Monarch argues that on the basis of federal


court interpretations of the Federal Rules of Civil Procedure, the presentation of the merits of an


action is served by amending admissions anytime the merits are contested. Clark v. City of


Munster, 115 F.R.D. 609, 612 (N.D.Ind.1987). [4] Arguing from this authority, Monarch submits


that its own unsworn denial of the matters admitted against it should suffice to convince the court


that a presentation of the merits would be served by amendment of its admissions. However, the


time to deny admissions is within thirty days of receiving the request for admissions. Once these


matters have been admitted against a party, something more than a bare denial is required to


convince the court that the admissions should be withdrawn or amended and that the merits of the


matter should be argued in court. The test under rule 36(b) may therefore be articulated as


follows: To show that a presentation of the merits of an action would be served by amendment or


withdrawal of an admission, the party seeking amendment or withdrawal must (1) show that the


matters deemed admitted against it are relevant to the merits of the underlying cause of action,


and (2) introduce some evidence by affidavit or otherwise of specific facts indicating that the


matters deemed admitted against it are in fact untrue. 


       We first address the question of the relevance of the admissions to the merits. Of all the


requests for admission that were before the trial court, only request No. 2--that Monarch had


knowledge that the automobile in question had been submerged in water prior to the sale--is


briefed on appeal. Monarch concedes that "admission No. 2, ... would, if admitted, establish one of


the most important factual questions presented in the lawsuit." 


       Although the amended complaint specifically charges only Llavina and not Monarch with


knowledge of the Porsche's prior history, Llavina's knowledge would be imputed to Monarch and


support the complaint's allegations against it of "devious acts" and "fraudulent representations."


Therefore, even under the amended complaint, admission No. 2 is clearly relevant to the merits. 


       We turn next to the second part of the test. Monarch's brief states that in its motion for leave


to withdraw or amend answers to request for admissions, "defendant provided numerous


arguments to the trial court, all of which are suggestive that presentation of the lawsuit on the


merits would be subserved by allowing the admissions to be amended." However, while the


motion disputes the admissions which Monarch wishes to deny, it lacks any sort of detailed







articulation of such arguments [5] and is entirely devoid of evidence 
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of specific facts contradicting the admissions. The record is devoid of any sworn statement that


admission No. 2 is untrue. Instead, both the brief and the motion focus almost exclusively on the


second-tier requirement that the nonmoving party fails to show prejudice from the amendment or


withdrawal of the admissions. 


       Therefore, we find that while Monarch has shown that its knowledge of the prior history of the


car is relevant to the merits, it has failed to come forward with evidence of specific facts indicating


that the matters deemed admitted against it are in fact untrue. Consequently, Monarch has not


established that the presentation of the case on the merits would be subserved by the withdrawal


or amendment of the admissions. 


B. Showing of Prejudice to Plaintiff in Maintaining an 


Action on the Merits 


       Although Monarch's failure to satisfy the first requirement of rule 36(b) relieves Langeland of


the burden of showing that he would suffer prejudice as a result of the withdrawal or amendment


of the admissions, he has met that burden nevertheless. 


       Langeland defines prejudice as "some harm or injury that the party obtaining admissions has


detrimentally suffered in prosecuting the action" and argues that he will be prejudiced by


withdrawal of the admissions because "the rule is designed to expedite litigation, and it permits the


party securing admissions to rely on their binding effect." Rainbolt v. Johnson, 669 F.2d 767, 768


(D.C.Cir.1981) (citations omitted). He contends, therefore, that when the party obtaining the


admissions cannot, in fact, rely on them, "[w]itnesses become unavailable or forget facts about an


incident, meager resources will be expended in combating another [party's] disregard for court


rules thereby preventing a party from being able to prosecute a matter in court." 


       Monarch correctly maintains that the mere necessity of proving matters formerly admitted


does not constitute prejudice but does admit that difficulties in proof specifically occasioned by the


delay may qualify. It relies on Brook Village North Associates v. General Electric Co., 686 F.2d 66


(1st Cir.1982), for the proposition that the prejudice contemplated by Federal Rule of Civil


Procedure 36(b) 


is not simply that the party who initially obtained the admission will now have to convince the fact


finder of its truth. Rather, it relates to the difficulty a party may face in proving the case, e.g.,


cause[d] by the unavailability of key witnesses, because of the sudden need to obtain evidence


with respect to the questions previously answered by the admissions. 


       Id. at 70-71 (citation omitted). Additionally, Monarch quotes 10A Lawyers Edition, Federal


Procedure § 26:591 (1994), that the "test of whether a party will be prejudiced by the withdrawal of


an admission is whether the party is now any less able to obtain the evidence required to prove


the matter which was admitted than he would have been at the time the admission was made." On


this issue, we find the interpretation of the Federal Rule analogous to Utah Rule 36(b) to be logical


and persuasive. 


       Langeland alleges that during the time the admissions went unanswered, American Bonding


Company went into receivership, and Monarch Motors, Inc., dissolved as a corporation, "which







significantly alters the case and prejudices Langeland." We agree that the dissolution of Monarch


in and of itself makes witnesses unavailable, or at the very least more difficult to contact, and


complicates all aspects of the legal procedures, thus obstructing Langeland's ability to prosecute


the matter in court. Therefore, by Monarch's own test, Langeland has shown prejudice to himself


as a result of the withdrawal of the admissions. 


       CONCLUSION 


       Monarch failed to meet the initial requirement of rule 36(b) by showing that withdrawal or


amendment of the admissions would 
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subserve presentation of the case on the merits. Langeland showed that withdrawal or


amendment would prejudice him in maintaining his action on the merits even though Monarch's


failure to meet the first requirement relieved Langeland of this burden. Therefore, the trial court


had no discretion to grant Monarch's motion. 


       We further note that Langeland submitted requests for admissions, waited thirty days after


which they were deemed admitted, waited another nine months, reminded Monarch that replies


were outstanding, received legally insufficient replies, never received either the promised official


copies or a request to withdraw, waited another four months, and finally filed his motion for


summary judgment on the basis of the information at his disposal, after which Monarch sought to


withdraw and amend its admissions. Thus it is by no means clear that the motion should have


been granted even if the requirements of rule 36(b) had been met. Litigation must come to an end


sometime, and the rules of procedure are intended to provide an orderly schedule for moving


cases along their track to conclusion--not to squander legal, judicial, and financial resources by


generating lawsuits within lawsuits to determine whether the rules must actually be followed.


Consequently, the court will not come to the rescue of a party who flagrantly ignores these rules at


the expense of a party who attempts to conform with them. Having failed to satisfy the rule 36(b)


prerequisites to the trial court's discretion to grant leave to withdraw or amend the admissions, the


offender must live with the consequences of its actions. 


       Order reversed. 


       ZIMMERMAN, C.J., and STEWART and RUSSON, JJ., concur in Associate Chief Justice


HOWE's opinion. 


       DURHAM, Justice, dissenting: 


       While I agree with much of the well-reasoned opinion of the majority, I narrowly dissent as to


the result reached. The majority, while applying the germane standards and tests, failed to afford


the trial court appropriate discretion. I would accordingly uphold the trial court's decision to allow


defendants time to respond to plaintiff's admissions. 


       The majority correctly identified the test for determining rule 36 review by this court: 


[T]he decision of the trial judge to permit withdrawal or amendment of Monarch's admissions can


therefore be upheld only if (1) amendment or withdrawal would serve the presentation of the


merits of the action, and (2) amendment or withdrawal would not prejudice Langeland in


maintaining his action on the merits. 


       Because this court had never before articulated a test for determining whether amendment or







withdrawal would serve the presentation of the merits of the action, the majority declared the


following two-pronged analysis for deciding element (1) of the test enunciated above: 


To show that a presentation of the merits of an action would be served by amendment or


withdrawal of an admission, the party seeking amendment or withdrawal must (1) show that the


matters deemed admitted against it are relevant to the merits of the underlying cause of action,


and (2) introduce some evidence by affidavit or otherwise of specific facts indicating that the


matters deemed admitted against it are in fact untrue. 


       The majority simply found that Monarch, the party seeking amendment, met the first prong of


this test but failed to meet the second prong. The majority claims that Monarch failed to introduce


any evidence or specific facts whatsoever that would support its claim that the matters deemed


admitted against it were in fact untrue. Because this second element was not met, the majority


holds that Monarch failed to meet the rule 36 test. Further, the majority holds that Langeland


conclusively showed that he would suffer prejudice as a result of the withdrawal or amendment of


the admissions. 


       I specifically disagree with the majority on the following two points: (1) Monarch did introduce


evidence of specific facts that supported its claim that the matters admitted against it were untrue;


and (2) Langeland would suffer no prejudice if the admissions were withdrawn or amended. 
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I. EVIDENCE OF SPECIFIC FACTS 


       The majority finds that the trial court abused its discretion in holding that Monarch had


introduced evidence of specific facts indicating that the matters deemed admitted against it were


untrue. On this point alone, the majority overturns the trial court, holding that the specific facts of


untrue admissions were not introduced in the brief or the record. I disagree. 


       In both its motion for leave to amend or withdraw answers to request for admissions and its


brief before this court, Monarch stated conclusively that it denied several of the admissions and


offered specific facts as to why it denied such admissions. While no affidavit accompanied the


record, the majority overstates the lack of "specific facts indicating that the matters deemed


admitted against it are in fact untrue" when it writes: 


However, while the motion disputes the admission which Monarch later wished to deny, it lacks


any sort of detailed articulation of such arguments and is entirely devoid of evidence of specific


facts contradicting the admissions. The record is devoid of any sworn statement that admission


No. 2 is untrue. 


       (Footnote omitted.) The record is not "entirely devoid" of evidence of specific facts. Monarch


asserts in the record specific information as to the salvage title issued by the state of Arizona and


explains why Utah took no titling action in describing its denial of an admission. The trial court,


with the record before it, easily could have found that specific facts were presented. We should


respect the trial judge's discretion. 


       These issues are important, but they are ultimately procedural in nature and do not implicate


fundamental rights. The preconditions for amendment of admissions under rule 36(b) do not


therefore require the level of vigilant protection that a de novo review by this court would afford.


See State v. Pena, 869 P.2d 932, 938 (Utah 1994) (describing "situations in which we narrow the







pasture [of discretion] for policy reasons," and citing as examples State v. Thurman, 846 P.2d


1256, 1266 (Utah 1993) (considering whether search violated Fourth Amendment); Utah Assoc.


Mun. Power Sys. v. Public Serv. Comm'n, 789 P.2d 298, 301-02 (Utah 1990) (deciding


constitutionality of delegating certain legislative powers)). The policy considerations in the present


case persuade me that an intermediate standard is appropriate for review of the trial court's rule


36 preliminary determinations. 


       However, Pena makes clear that public policy is just one factor to be considered in


establishing the appropriate standard of review. While policy considerations may persuade us to


narrow the scope of discretion in certain cases, Pena also indicates that in certain situations


broader discretion should be granted to the trial court: 


(i) when the facts to which the legal rule is to be applied are so complex and varying that no rule


adequately addressing the relevance of all these facts can be spelled out; (ii) when the situation to


which the legal principle is to be applied is sufficiently new to the courts that appellate judges are


unable to anticipate and articulate definitively what factors should be outcome determinative; and


(iii) when the trial judge has observed "facts," such as a witness's appearance and demeanor,


relevant to the application of the law that cannot be adequately reflected in the record available to


appellate courts. 


       Pena, 869 P.2d at 939 (citing Maurice Rosenberg, Judicial Discretion of the Trial Court,


Viewed From Above, 22 Syracuse L.Rev. 635, 662-63 (1971)). 


       As for the first requirement, the facts to which rule 36(b) are to be applied appear at first


neither varying nor complex. Each case, like the case at hand, must involve a party moving to


amend admissions deemed admitted against it by virtue of its failure to respond to a request for


admissions within thirty days. Nevertheless, I recognize the difficulty of trying to predict what kinds


of factual variations may present themselves in the future and am willing to admit that trial courts


generally occupy a better position to address those variations. This difficulty would indicate that


broader "pasture," or discretion, should be afforded trial courts. However, the second and third


factors justify a narrower grant of discretion in this case. 
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And finally, because Monarch's motion to amend was granted purely on the record and


memoranda submitted in support of or opposition to the motion to amend, no trial court ever held a


hearing. The trial judge in this case could therefore have observed no relevant "facts" outside the


record. Analysis of these three factors causes me to conclude that we should grant some


deference in this case. 


       In reviewing a trial court's decision to grant a rule 36 motion to amend, we should give some


deference to the trial court's findings that the presentation of the action's merits would be served


by amendment and that amendment would not prejudice the other party's action or defense. Once


these threshold conditions are satisfied, the trial court has full discretion to grant or deny the


motion to amend, and its decision should be reversed only if the judge appears to have abused


her discretion, that is, if there was no reasonable basis for it. 


       I agree with the majority that Monarch could have more strongly presented its specific facts


and evidence. However, the record and brief are not so devoid of such information as to constitute







an abuse of discretion by the trial court. 


II. PREJUDICE 


       Because the majority finds that Monarch failed to show evidence of specific facts, it did not


need to reach the prejudice analysis. Nevertheless, the majority reaches out to conclude that


Langeland would suffer prejudice if amendment or withdrawal of the admissions is allowed. This


simply is not so. Langeland argues various grounds for finding prejudice. I will examine each of his


arguments individually. His memorandum in opposition to defendants' motion for leave to amend


or withdraw answers to requests for admissions states the following grounds for a finding of


prejudice: 


Each delay caused by defendant's failure to follow the rules ... increases the costs to the plaintiff in


attorney's fees, interest[,] and other factors.... [T]he value of the car has been dramatically effected


[sic] by depreciation.... [T]his has prejudiced the plaintiff because of defendant's delays. The


changing situation of the defendants and the ability to collect on a judgment is prejudiced with


each delay as well. 


       The first two factors mentioned by Langeland--the costs of attorney fees and interest and the


depreciation of the value of the car--have, as Langeland suggests, been caused or at least


exacerbated by Monarch Motors' unnecessary delays. However, arguing that Monarch's delays


have caused Langeland to incur additional costs is not the same as arguing that Langeland will be


prejudiced in his cause of action if the court permits Monarch to amend its admissions. Certainly,


an amendment, if permitted, would require Langeland to argue the merits of various matters now


deemed admitted against Monarch Motors. This result would protract the litigation and inevitably


cause further costs to Langeland. But these costs are clearly not the kind of prejudice


contemplated by rule 36(b). While additional costs are certainly prejudicial to Langeland's interests


in the broadest sense, they do not "prejudice him in maintaining his action ... on the merits" as


required by the rule. Costs associated with the burden of addressing the merits will be present


every time an amendment is permitted; accepting these as "prejudice" under rule 36 would render


nugatory the rule's requirement that prejudice be shown. 


       The other "prejudicial" factors mentioned by Langeland--described simply as "the changing


situation of the defendants and the ability to collect on a judgment"--are so vague that the trial


court could not reasonably have been expected to know what facts Langeland referred to or to


understand in what way his cause of action would be prejudiced. Langeland makes various


arguments on appeal to clarify these assertions, but the trial court did not have the benefit of these


clarifications. Furthermore, upon examining the various forms of prejudice Langeland claims to


have suffered, none of them appears to have come about through reliance on Monarch's deemed


admissions, and thus none of them constitutes prejudice within the meaning of rule 36(b). For


example, Langeland argues that Monarch's delays have resulted in further depreciation of the


automobile's 
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value. If so, the delay may affect the amount recoverable by Langeland if he is successful at trial; it


does not mean that his presentation of the merits of the case has been prejudiced. 


       The trial court has the discretion to permit amendment or withdrawal of admissions against a







party who moves for amendment under rule 36(b) when the presentation of the merits of the action


would be served thereby and the party who obtained the admission fails to satisfy the court that


withdrawal or amendment will prejudice him in maintaining his action on the merits. This rule


burdens both the party seeking to amend the admissions and the party opposing amendment.


Before the trial court can exercise its discretionary powers, the moving party must meet its burden


and the nonmoving party must fail to meet its burden. The parties did precisely that in this case.


Monarch Motors has shown that the admissions were both relevant and disputed and thus that the


merits of the action would be served by amendment. Langeland failed to show any detrimental


reliance on the admissions or to argue any other facts indicating that prejudice would result to him


in maintaining his cause of action if the admissions were amended or withdrawn. The trial court


found that these preliminary requirements had been satisfied, and it was therefore free to exercise


its discretion either to grant or to deny Monarch's motion to amend the admissions. In this case,


the trial judge chose to grant the motion and permit amendment. 


       We may doubt the wisdom of permitting defendants to amend their admissions after failing to


respond for ten months and neglecting to explain their failure. But as long as there is some


reasonable basis for the trial court's decision, we should not call it abuse of discretion. Here the


dispositive nature of the issues deemed admitted against Monarch may provide an explanation for


the trial court's determination to hear evidence on those matters. 


       In conclusion, the trial court has discretion to grant or deny a motion to amend admissions.


However, a judge must deny such a motion if the amendment would not serve the presentation of


the merits or if it would prejudice the nonmoving party in the presentation of its case. Neither of


these conditions was present in this case, and I would hold that the trial judge was within her


discretion in granting Monarch's motion to amend. 


--------- 


Notes: 
[1] We issued an opinion in this case on December 31, 1996. After a petition for rehearing was


filed, we reconsidered that opinion and did not release it for publication. Our previous opinion is


therefore withdrawn, and we issue this opinion instead. 
[2] The language of the rule requiring the party opposing amendment to "satisfy the court that


withdrawal or amendment will prejudice him" may seem to indicate that the trial court has broad


discretion to decide when it is "satisfied." However, this language need not be understood as a


statement of the court's discretion. Rather, it should be read merely as an indication that the


burden of persuasion as to this element falls on the party opposing amendment or withdrawal. 
[3] We assume that the court of appeals in Brunetti was operating under the assumption that the


abuse of discretion standard should govern its entire review of the trial court's rule 36(b) decision


and that "any reasonable basis" for that decision was therefore sufficient grounds for affirmation.


With the conditional discretionary standard we announce today, we disavow any implication that a


party's reasonable excuses for delay constitute a sufficient basis for finding that amendment of


admissions will serve the presentation of the merits of an action. 
[4] While federal cases are instructive, and perhaps even persuasive, they are by no means


authoritative and certainly not controlling, as Monarch would suggest. The Utah Rules of Civil







Procedure were adopted by the Utah Supreme Court under authority of section 78-2-4 of the Utah


Code. Although the Federal Rules of Civil Procedure served as their model, and in many respects


the Utah Rules obviously resemble the Federal Rules, the Utah Rules are an independent body of


rules. Thus federal cases interpreting analogous Federal Rules are compelling to our interpretation


of the Utah Rules only insofar as their reasoning is logical and persuasive. 
[5] "Issues not briefed by an appellant are deemed waived and abandoned." American Towers


Owners Ass'n v. CCI Mech., Inc., 930 P.2d 1182, 1185 n. 5 (Utah 1996) (citing Pixton v. State


Farm Mut. Auto. Ins. Co., 809 P.2d 746, 751 (Utah Ct.App.1991)). 


--------- 
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E. Keith LIGNELL, Marian H. Lignell, his wife, and Burton M.


Todd and Phyllis W. Todd, his wife, Plaintiffs and
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       Earl D. Tanner, of Earl D. Tanner & Assoc., Wilford A. Beesley, Richard H. Nebeker, Salt


Lake City, for plaintiffs and appellants. 


       Joseph S. Knowlton, David K. Smith, Salt Lake City, for defendants, respondents, and cross-


appellants. 


       MAUGHAN, Justice: 


       Appellants Lignell and Todd ("Owners") appeal from a judgment entered against them in favor


of Berg Brothers Construction Company (BBC) on BBC's counterclaim. The litigation was


commenced by the Owners against their general contractor. The contract involved was for


construction of the Incline Terrace condominium complex in Salt Lake City. BBC was not the entity


identified as the "contractor" in the formal contract; that contract identifies as the contractor a joint


venture composed of BBC and Respondent Frank C. Berg. 


       The Owners sued the joint venture alleging financial damage from the joint venture's failure to


complete the work on time, failure to pay for labor and materials, and defective workmanship. BBC


counterclaimed alleging it (rather than the joint venture) was the general contractor in fact, and


that the Owners had breached the contract to BBC's damage by interfering with the work, by







failure to make progress payments, and by failure to pay for extra contract work ordered by


Owners and performed by BBC or its subcontractors. 


       While the Owner-BBC litigation was in progress, two of BBC's subcontractors sued BBC


seeking payment for work performed and materials supplied for the complex. Both a performance


bond and a labor and material payment bond having been obtained for the job, the surety,


Respondent Fidelity and Deposit Company of Maryland, was joined as party defendant in all the


actions. 


       The cases were consolidated for trial over the Owner's objection. All issues except those


relating to interest and attorneys' fees were submitted to a jury. The jury found by special verdict


"the contractor was not estopped to deny it was a joint venture." The jury's verdicts also awarded


the subcontractors a combined $104,346.69 on their claims against BBC and the surety, and


awarded BBC $159,148.68 on its claim against the Owners. The Owners were found by the jury to


have no cause against BBC. The court then made findings and conclusions pertinent to the


interest and attorneys' fee issues, entered judgment awarding interest on all money judgments


from the date the money became due (as established by the evidence in the case); and further


awarded to the prevailing parties attorneys' fees totalling $74,000.00. The subcontractors'


attorneys' fees and all interest charges ordered to be paid by BBC were treated by the trial court


as damages from the Owners' breach. The attorneys' fees of BBC and its surety were treated by


the court as recoverable from the Owners under Sec. 14-2-3, U.C.A., 1953. The end result was


the Owners were ordered to pay all the attorneys' fees of all the prevailing litigants. 


       We affirm, but modify as to attorneys' fees directly awarded BBC, and the surety. We do not


disturb the award of attorneys' fees to BBC as damages. All statutory references are to U.C.A.,


1953. Costs awarded to BBC and its surety. 
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       The appeal raises the following seven distinct issues: 


1. Whether there is evidence to support the verdict against Owners and in favor of BBC. 


2. Whether certain exhibits were improperly received without foundation. 


3. Whether a judgment of any kind in favor of BBC is proper in litigation on a contract to which


BBC was not a party. 


4. Whether BBC is precluded from recovering for work performed as a general contractor,


because it was not licensed as a general contractor at the time of contract execution or during


performance. 


5. Whether the trial court's consolidation of the subcontractors' actions against BBC with the


Owners' action was reversible error. 


6. Whether BBC and its surety were entitled to recover from the Owners their own attorneys' fees


and the attorneys' fees recovered by subcontractors' against BBC in the consolidated action. 


7. Whether interest was properly assessed against and added to the verdict amounts. 


       We treat the issues in the order stated. 


1. The evidence supports the verdict. 


       The jury was given eight instructions as to damages, and none is challenged on appeal. The


primary damage instruction directed the jury to determine the amount due from the Owners to







BBC or vice versa by (1) determining the price the Owners agreed to pay for work under the


original contract and all written and oral addenda or change orders less the amount contemplated


to have been charged for work covered by the contract but not performed by BBC, and (2)


subtracting from the amount so determined the amount paid by Owners to BBC or for BBC to


laborers, materialmen or subcontractors plus the costs of remedying defective work of BBC or its


subcontractors. 


       Other instructions gave the jury considerable latitude to award BBC damages for unwarranted


Owner interference with the contract performance and failure to make promised payments


promptly, or at all. The jury may well have exercised that latitude in BBC's favor if, indeed, the


proof was technically inadequate to support its award under the primary damages formula. The


record does not indicate, however, that the proof was deficient in any particular. There is testimony


to support the BBC contentions that $1,938,678.32 was promised to be paid for the work actually


done by BBC, that only $1,179,529.68 of Owner outlay is properly to be credited against the debt,


and that $159,148.68 (the amount of the BBC verdict against the Owners) remains to be paid. 


       To a large extent, the evidence about the Owners' promises consists of Clifford Berg's naked


and controverted testimony about conversations with Appellant Lignell. The need to resort to such


evidence is chargeable to the Owners, because they chose to proceed on the basis of frequent


oral and undocumented modification of the plans and because they usurped general contractor


authority. The total sum the jury found the Owners to have promised to pay [1] includes amounts


which were promised only by implication. The Owners did not, for instance, expressly promise to


pay the costs of bonding the job, or the amount (plus BBC's mark-up) by which the cost of dry-wall


or electrical subcontract work exceeded, because of Owner interference, original bids, or the costs


entailed in revisions of structures to satisfy the Salt Lake City Building Department. As the jury was


instructed, however, it was entitled to regard these costs as legitimate charges against the project


to be absorbed by the Owners. The result does not do violence to established principles of equity


and implied contract. 


2. Exhibits complained of were properly received. 


       The Owners objected to Exhibit 210P (a summary of charges for " extras")on 
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the principal ground that Clifford Berg, the witness through whom the exhibit was introduced, did


not have personal knowledge of the details of charges for electrical extras. [2] Nevertheless, the


electrical subcontractor had been a previous witness in support of his own claim against BBC. He


had introduced exhibits and testified as to the details of the work for which payment was


demanded. To the degree the entries on Exhibit 210P for electrical extras were not claimed to be


the subject of oral agreement between the witness and Lignell, those entries do not purport to


represent anything other than the amount BBC had been billed for the designated extras, a fact


about which Berg had personal knowledge. 


       If the evidence showed any subcontractor charge for extra work should have been absorbed


by the contractor, that evidence should have been emphasized to the jury on argument. The jury


was instructed to be aware that subcontractor work which may have been outside the scope of the


subcontract was not necessarily an extra in the context of the general contract. The only exhibit,







other than 210P, critical to the jury's proper adoption of BBC's summary of amounts to be


considered, in the damages formula, was Exhibit 234P which was received without objection. We


find no error in the trial court's rulings on evidence. 


3. Judgment for BBC on its counterclaim was proper. 


       While the formal contract executed by the litigants identifies a joint venture (BBC plus Frank


Berg) as the "contractor," the evidence shows the designation of the joint venture as contractor


was purely a device for satisfying the surety that its principals had sufficient net worth to justify the


bond. The Owners made their original contract with BBC and clearly looked to BBC for


performance. There is no evidence the Owners relied on Frank Berg's participation in


performance, that they complained of his non-participation, or they ever regarded the joint venture


as anything more than a fiction for the convenience of the surety. The jury specifically found BBC


was not estopped to pursue its counterclaim as the de facto contractor, and the court, when it


entered judgment, properly treated BBC as the real party in interest. 


       Without reference to the special verdict on the estoppel issue, BBC's assertion of its


counterclaim as a joint venturer, under a contract between the joint venture and a third party, is not


offensive to our rules of practice or to principles of joint venture law. Joint ventures are less clearly


distinct from their components than partnerships, but the law of partnerships is commonly applied


to them. The recognition even of a partnership as an entity distinct from its partners is a limited


one. [3] Set-offs of severally liable partners have historically been assertable against claims by


third parties against the partnership, [4] and our partnership act specifically provides "any partner


may enter into a separate obligation to perform a partnership contract." [5] If, indeed, the contract


in issue imposed the primary obligation of performance on a joint venture, it is clear from the


evidence BBC, with the approval of the Owners, separately undertook to perform it; and has


separate status to pursue its counterclaim where all the alleged joint venturers are before the


court. 


4. BBC's unlicensed status does not preclude its recovery. 


       The evidence clearly shows, at the times of BBC's execution and performance of the contract


in issue, BBC was not licensed to engage in the business of contractor. It acted in that capacity,


therefore, in violation of 58-23-1. Consequently, argue the Owners, BBC is without status to


enforce the contract or resort to the courts on 
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any theory to obtain recompense for its work. 


       This Court has had frequent occasion to comment on the status of unlicensed contractors,


and has persistently construed the cited statute as having been designed to protect the public and


consequently to bar recovery by unlicensed contractors for services rendered under their


contracts. [6] The most recent Utah cases so holding are Mosely v. Johnson, 22 Utah 2d 348, 453


P.2d 149, and Meridian Corp. v. McGlynn Garmaker Company, Utah, 567 P.2d 1110. The


rationale of those cases is, however, that the party from whom the contractor seeks to recover is in


the class the legislature intended to protect. A litigant is not a member of that class if the required


protection (i. e., against inept and financially irresponsible builders) is in fact afforded by another


means. 







       In Fillmore Products v. Western States Paving, Utah, 561 P.2d 687, we adopted the point of


view expressed by Professor Corbin, [7] viz., "the general rule" (of nonenforceability) is not to be


applied mechanically but in a manner "permitting the court to consider the merits of the particular


case and to avoid unreasonable penalties and forfeitures." 


       In this case, the denial of recovery to BBC would indeed impose unreasonable penalties and


forfeitures, particularly because the Owners were never deprived of the kind of protection the


licensing statute was designed to afford. We consider the following circumstances to be of


controlling significance in this regard: 


1. BBC has not failed to satisfy the licensing authority of its technical competence and financial


qualification for license. It had inadvertently permitted its license to lapse. Restoration of licensed


status involved no new demonstration of qualification, but only payment of fee. 


2. The Owners did not rely on any BBC competence they inferred from BBC's having advertised


itself as a general contractor. They had previously employed BBC as a builder in apartment house


construction. Moreover, the Owners usurped the general contractor's prerogatives in constructing


the Terrace Incline complex. They relied on their own competence. 


3. BBC supplied a performance bond as well as a labor and material suppliers payment bond. The


Owners were infinitely better assured of adequate and complete performance without financial


exposure beyond the contract price than they would have been by BBC's mere compliance with


the licensing statute. 


       The question whether the defense of lack of license, in a suit by an unlicensed contractor, is


waived unless raised in a responsive pleading becomes moot in this case. We concur with the


Owners, however, that the proof must establish any claimant's standing to maintain his suit, and


the issue of the claimant's lack of legal capacity may be raised before or during trial. [8] "License"


as used in the rule is essentially synonymous with "consent." If the defending party contends he


had the consent or license of the complaining party to do the acts complained of, he must assert


that defense as Rule 8(c) provides. The facts establishing such license are peculiarly within the


defending party's knowledge, and it is entirely reasonable he should be required to plead them.


The facts establishing whether the complaining party has been issued a license by a governmental


agency, on the other hand, are peculiarly within his knowledge and not his adversary's. 


5. The consolidation of the Owners v. BBC and subcontractors v. BBC actions was not error. 


       The captioned actions were consolidated on Rule 42(a) motion of BBC and Frank Berg over


the objection of the Owners. Owners do not now contend there were no 
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issues of law or fact common to the actions. They contend the consolidation injected so many


issues and required the receipt of so much evidence the jury became hopelessly confused. In


particular, the Owners believe the jury was unable to distinguish between the standard of


performance required of BBC by the general contract and the standard required of BBC's


subcontractors by their subcontracts. 


       The authority to consolidate actions for trial is provided by the rules in the interests of efficient


judicial administration. As is true of any other kind of judicial discretion, it is subject to abuse, and it


is appropriate for us to remand for separate trials if it appears the prejudice to any litigant, from







consolidation, far outweighed the benefit. [9] 


       In the case before us, a major fact issue in each of the consolidated actions was whether work


had been performed on the condominium complex for which payment was due. The Owners


complain BBC did not extend itself to defeat the claims of its subcontractor against it (on the


grounds their work was defective, for instance), because BBC would, to the degree it showed


subcontractor work to be defective, be defeating its own counterclaim against the Owners. We


cannot see, however, that BBC's dilemma would be of less magnitude if the actions were


separately tried. In no circumstances could it be in BBC's self-interest to demonstrate that its


subcontractors' work on the complex was deficient by the standards of the general contract. BBC


and its subcontractors formed a natural alliance in the defense of their work product against the


Owners' attack. 


       Nor do we see, because of consolidation, the issues became so numerous or the claims so


involute as to exceed a jury's capacity for comprehension. [10] It was necessary for the jury to


understand that the standards of work quality required by the general contract might be higher


than those required by the subcontracts. Subcontractor recoveries against BBC would not,


therefore, automatically justify BBC recovery against the Owners. The jury was instructed on the


point, and the Owners do not now quarrel with the instruction. Nothing about the verdicts suggests


that the jury was confused, or that any confusion associated with the double standard concept


would be alleviated by separate trials. 


6. The judgment as it relates to attorneys' fees must be modified. 


       The issues of law and fact related to the award of attorneys' fees were reserved on agreement


of counsel for resolution by the court. The court found BBC, the surety, and the subcontractors to


be successful parties, within the meaning of Title 14, Chapter 2 of our code and consequently


entitled to recover their attorneys' fees under 14-2-3. The attorneys' fees of the subcontractors, as


recovered by them from BBC and the surety, were treated by the court as consequential damages


flowing from the Owners' breach of their agreement with BBC. The end result was all attorneys'


fees of all litigants became the Owners' burden. 


       The Owners raise a number of issues, with respect to the propriety of the court's action, but


they do not question the Amount of any fee awarded. They contend (1) the action in which BBC


and the surety prevailed was not an action on the bond required to be provided by 14-2-1, but


upon an entirely separate bond which is not statutorily required, and (2) the actions in which the


subcontractors prevailed were not actions as to which the Owners were even parties, the Owners


having prevailed in all actions by the subcontractors directly against the Owners. The code chapter


on bonding of private construction contracts reads in its relevant portions: 
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14-2-1. Bond to protect mechanics and materialmen. The owner of any interest in land entering


into a contract, involving $500 or more, for the construction, addition to, or alteration or repair of,


any building, structure or improvement upon land shall, before any such work is commenced,


obtain from the contractor a bond in a sum equal to the contract price, with good and sufficient


sureties, conditioned for the faithful performance of the contract and prompt payment for material


furnished and labor performed under the contract. Such bond shall run to the owner and to all







other persons as their interest may appear; and any person who has furnished materials or


performed labor for or upon any such building, structure or improvement, payment for which has


not been made, shall have a direct right of action against the sureties upon such bond for the


reasonable value of the materials furnished or labor performed, not exceeding, however, in any


case the prices agreed upon; which right of action shall accrue forty days after the completion, or


abandonment, or default in the performance, of the work provided for in the contract. 


The bond herein provided for shall be exhibited to any person interested, upon request. 


14-2-3. Action on bond to protect mechanics and materialmen Attorney's fee. In any action


brought upon the bond provided for under this chapter the successful party shall be entitled to


recover a reasonable attorney's fee to be fixed by the court, which shall be taxed as costs in the


action. 


       To the degree that any party was "successful" in an action upon the bond required by section


1, he was properly awarded attorney's fees under section 3 against his adversaries in that action. 


       The evidence in this case shows two separate and distinct bonds were simultaneously written


by the surety. The first is designated a "Labor and Material Payment Bond" (herein "payment


bond"), and was written specifically to protect laborers and materialmen who contributed to the


Incline Terrace structures. The second is designated a "Performance Bond" and was written to


assure the Owners (who were already protected against assertions of labor and materialmen's


liens and lien claims) they would get what they bargained for in their contract with BBC. It is


significant that neither the contract nor the performance bond treats the subject of attorneys' fees. 


       Without question, Section 1 requires that a payment bond be obtained. The chapter was


enacted for the protection of laborers and materialmen. [11] It benefits the owners of property


being improved only in the sense that, by complying with its provisions, they are freed from


construction lien exposure. The bond requirement for private contracts was first imposed in 1915,


and the relevant statutory language has not since materially changed. In 1917 (Rio Grande


Lumber Co. v. Darke, 50 Utah 114, 167 P. 241) this Court identified the evil at which the legislation


was aimed. 


The aim and purpose of our mechanic's lien law manifestly has been to protect, at all hazards,


those who perform the labor and furnish the materials which enter into the construction of a


building or other improvement. The result has been that the owner of the premises, at whose


instance and for whose benefit the improvement is made, has been the one most likely to suffer


loss. He pays at his peril the original contractor, who generally needs it and demands it as the


work progresses. If he does not reserve enough of the fund in his own hands to pay for the labor


of subcontractors and employees, and the price of materials, he incurs the risk of having to pay


over again for at least a part of these items. The original contractor, as in this case, often defaults,


with his compensation 
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overdrawn and with subcontractors, employees, and materialmen unpaid. The owner of the


premises suffers in consequence because his property is pledged for the payment of these


obligations. This case is only one of many. In view of these facts and conditions, more or less


prevalent, owing to the vast amount of building and improvement of various kinds going on in the







communities of the state, is it manifestly unreasonable, harsh, or oppressive, or in contravention of


any provision of the Constitution, for the Legislature to require by law, as it has done in this case,


that every person who contemplates the erection of a building or structure, such as are mentioned


in the statute, shall exact of his contractor, the person to whom he lets the work, a good and


sufficient bond for the performance of his contract, the payment of laborers and materialmen, and,


upon his failure to procure such bond, that he himself shall pay the unpaid bills and accounts? Can


it be said that this is even an unreasonable regulation, much less a violation of the Constitution?


The purpose and object is for the protection of all parties concerned, except the original contractor,


who, as experience has demonstrated, has less need of protection than any one else concerned in


the business. 


       Only laborers and materialmen are afforded a statutory right of action against the surety. In


view of the language of the entire chapter, including the headings, and the treatment the chapter


has been given in the literature of this Court, the phrase "faithful performance of the contract and


payment for material furnished and labor performed" must be interpreted to limit legislative


concern to the faithful performance of the contract as it relates to the contractor's payment of his


laborers, materialmen, and subcontractors. The chapter has never been construed to require of


owners that they patronize bonding companies beyond the guarantee of payment for labor and


materials. The promotion of bonding companies' business in performance bonds has never been


an identified public objective. 


       The evidence in this case is that the insistence upon a performance bond as a condition of a


construction money loan to Owners caused severe consternation to and was recognized as


extraordinary by the parties. They restructured their contract to accommodate the requirement.


They did not regard the performance bond as falling within the scope of Section 14-2-1. 


       It follows, from the foregoing discussion, 14-2-3 does not provide a basis for the award of


either BBC's or the surety's attorneys' fees against the Owners. The Owners' action against BBC


was not an action on any bond, it was an action on the contract. The Owners' action against the


surety was not an action on the payment bond, but on the performance bond. Neither the contract


nor the bond provides for payment of the prevailing party's attorneys' fees, in the event of litigation,


and no statute authorizes such an award. The judgment must therefore be amended to delete the


awards of attorneys' fees, for BBC and the surety. 


       The award of attorneys' fees to the parties who were suing on the payment bond was of


course fully justified by the statute. On the court's findings, it was appropriate to treat those fees as


damages to BBC from the Owners' breach of contract. [12] 


       The payment bond provides the "owner shall not be liable for the payment of any costs or


expenses" arising from suits by beneficiaries of the bond, to obtain payment for materials or labor


supplied to the project. However, the trial judge found the subcontractors' suits on the bond to


have been necessitated by a course of owner conduct, which went beyond the contemplation of


the parties at the time the bond was issued. The essence of the Owners' breach of the general


contract was they wrongfully undertook to hire, fire, directly pay, and give direct instruction to


materialmen and subcontractors. Having assumed 
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those contractor prerogatives, they assumed as well the consequences of decisions, including


refusals to pay subcontractors. This violated subcontractors' rights. Except for such Owners'


decision, no subcontractors' attorney fees would have been incurred. The language of the bond,


set out above, was intended to insulate the owner from consequences of BBC's failure to satisfy


obligations to subcontractors, not to protect them against their own failures. 


7. The evidence supports the trial court's awards of interest. 


       The trial court awarded interest on the jury's verdict amounts based on its own findings as to


the facts relevant to the interest issue. The Owners now challenge the propriety of the court's


findings on the grounds (1) the interest issue was not reserved by the court, and Owners were


entitled to jury determination of all facts which would influence the award, (2) the jury's verdicts


were inclusive of any interest factor and (3) the court's finding as to the due date of the amount


awarded to BBC is contrary to the construction contract. 


       In contract cases, certainly, interest on amounts found to be due in judicial proceedings is


recovery to which the creditor is entitled as a matter of law. Before the turn of the century, the U.S.


Supreme Court so held in Young v. Godbe, 15 Wall. 562, 21 L.Ed. 250, Atlantic Phosphate v.


Gafflin, 114 U.S. 492, 5 S.Ct. 967, 29 L.Ed. 221, and Crescent Mining Co. v. Wasatch Mining Co.,


151 U.S. 317, 14 S.Ct. 348, 38 L.Ed. 177 (appealed from a decision of the Utah territorial court


reported at 5 Utah 624, 19 P. 198). This Court has never deviated from the doctrine, and has


applied it in situations where the interest component of the award has been viewed as


consequential damages (Fell v. Union Pacific R.R., 32 Utah 101, 88 P. 1003) and as implied


promise (Progressive Music Supply, Inc. v. McKean, 30 Utah 2d 203, 515 P.2d 616). 


       Once the amount due and the due date have been ascertained, interest computation is simple


arithmetic. In this case, the court applied an interest rate of six percent, the statutory legal rate,


from due date to judgment date. In the absence of agreement of the parties, the rate could not be


less than six percent, [13] and circumstances might dictate the use of a higher interest rate. [14]


The Owners can have no complaint about the rate of interest or the amount on which it was


charged; they can only have meritorious complaint about the due date used by the court in its


computation. The due date is the only fact relevant to the interest award which was not determined


by the jury. The Owners contend All facts relevant to the interest issue are for jury determination,


because the issue was not reserved for resolution by the court. 


       We find nothing in the record on appeal to show any issues, except those relating to attorney


fees, were reserved for resolution by the court. Nevertheless, the interest issue is injected by law


into every action for the payment of past due money. Any litigant may demand the interest issue,


or any other fact issue, be submitted to the jury on special interrogatory under Rule 49, U.R.C.P. If


he fails to do so, however, he waives his right to trial of that issue by jury, and the court may make


a finding consistent with the jury verdict. [15] 


       The real question with regard to the interest component of the judgment is whether the due


date found by the court is consistent with the evidence. The construction contract provides for the


Owners' retention of ten percent of the contract price until the construction is completed "to Pacific


Mutual's satisfaction" and "free and clear of liens or claims which might result 
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in liens." The trial court found that by February 1, 1974, all claims which might result in liens had


been paid. If there is substantial evidence to support that finding, it will not be disturbed on appeal.


The evidence is that, by the time of closing on February 1, 1974, the Owners had paid all claims


which might result in liens or had satisfied Pacific Mutual by fund deposit. So far as the contract


language is concerned, it doesn't matter who paid potential lien claimants; once they were paid


and the project completed, the final payment to BBC became due. The claims of Claron Bailey and


Western Drywall had not of course, been paid at the time of closing, but those claims were


judicially determined to have been asserted too late to result in liens. On the interest issues, the


evidence supports the findings, and the findings support the court's conclusions. 


       The Owners' contention the jury verdict included interest is totally unsupported by the record.


The trial court was fully justified in adding interest to the jury verdicts. 


       ELLETT, C. J., [*] CROCKETT and WILKINS, JJ., and JOHN F. WAHLQUIST, District Judge,


concur. 


       HALL, J., does not participate herein. 


--------- 


Notes: 
[1] The jury's verdict is clearly an adoption of an Exhibit summarizing BBC's claims, and


necessarily reflects jury findings in accordance with the evidentiary support for that exhibit. 
[2] Rule 19, Utah Rules of Evidence. 
[3] 60 Am.Jur.2d 212, Partnership, § 332 et seq. 
[4] See annotations at 5 A.L.R. 1549, 55 A.L.R. 566. 
[5] 48-1-12, U.C.A., 1953, as amended; § 15, Uniform Partnership Act annotated. 
[6] See annotation at 82 A.L.R.2d 1450. 
[7] Corbin on Contracts, Vol. 6A, Sec. 1512. 
[8] Rule 12(h), U.R.C.P. 
[9] See discussion in Garber v. Randell, 477 F.2d 711, C.A.2d (1973) on the nature of trial court


discretion and the basis on which a party aggrieved by consolidation may seek immediate


appellate review. 
[10] In Raggenbuck v. Suhrmann, 7 Utah 2d 327, 325 P.2d 258, we upheld consolidation of 11


actions. 
[11] DeLuxe Glass Co. v. Martin, 116 Utah 144, 208 P.2d 1127; Crane Co. v. Utah Motor Parks, 8


Utah 2d 413, 335 P.2d 837. 
[12] 22 Am.Jur.2d 235, Damages § 166. 
[13] Child v. Child, 8 Utah 2d 261, 332 P.2d 981. 
[14] The legal rate is set by Sec. 15-1-1 at six percent, but Secs. 70A-3-118, 122 of the Utah


Commercial Code provide (for example of statutory deviation) that, unless the instrument


otherwise provides, interest on commercial paper runs at the rate provided by law for a judgment. 
[15] The Owners propounded over 50 special interrogatories, but none on the specific interest


question. 
[*] Chief Justice ELLETT had acted in this case before his retirement, December 31, 1978, other


factors resulted in its delayed release at this time. 
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OPINION 


          DAVIS, Judge: 


         ¶ 1 Max Smith, individually and as trustee of the Smith Family Living Trust, appeals the trial


court's ruling partially denying his motion to set aside a sheriff's sale of real property. Mike


Meguerditchian, Smith's judgment creditor and the purchaser of the real property, cross-appeals


the trial court's granting of the motion with respect to water rights [1] sold at the sheriff's sale. We


affirm in part and reverse in part. 
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          BACKGROUND 


         ¶ 2 On December 8, 2008, the trial court awarded Meguerditchian a summary judgment in


the amount of $54,690.92 against Smith in connection with a breach of contract suit. On March 26,


2009, Meguerditchian filed an application for a writ of execution, which listed personal property,


real property, and water rights belonging to Smith. The trial court issued the writ on April 1, 2009.


The writ instructed the sheriff to sell the non-exempt personal property first, and then the real


property if sufficient non-exempt personal property could not be found. Smith objected to the writ,


asserting that the personal property was exempt from execution because the items of personal


property were " tools of his trade," see Utah Code Ann. § 78B-5-506(2) (2008). In a status and


scheduling conference relating to the objection held on June 17, 2009, Meguerditchian informed


Smith and the court that the personal property would not be sold at the sheriff's sale because the


officer conducting the sale had been unable to locate the serial numbers for the property. He


asserted that it was therefore unnecessary for the trial court to address Smith's objection to the


sale of the personal property. Smith did not object to this resolution and does not appear to have


attempted to provide the sheriff with the necessary information so as to facilitate the sale of the


personal property. 


         ¶ 3 The Sanpete County Sheriff's Office completed posting of the notice of sale on June 15,







2009, and filed an affidavit of posting with the court on June 16. The sheriff's sale was scheduled


for July 7, 2009, at 11:00 a.m., and the notice indicated that four items would be sold: (1) Smith's


interest in a 9.42 acre parcel of real property, (2) a parcel described as " Oaker Hills Plat 4," (3)


Smith's interest in Water Right # 51-224, and (4) " other rights of [Smith] in water rights and/or


interests in water wells located in Sanpete County, Utah." On June 22, 2009, Smith filed a Motion


to Set Aside Summary Judgment and Quash Writ of Execution. The trial court held a hearing on


the motion on June 24 but continued the hearing to July 8. Because the sale had originally been


scheduled for July 7, it was stayed until after the continued hearing. The trial court denied Smith's


motion on July 8. 


         ¶ 4 The sheriff's sale was conducted on July 10. Meguerditchian was the only bidder at the


sale and purchased, via credit bid, the 9.42 acre parcel for $3,000, the Oaker Hills Plat 4 for


$30,000, Water Right # 51-224 for $30,000, and the other unspecified water rights for $3,000. The


Sanpete County Sheriff's Office issued a certificate of sale on July 15, 2009. Subsequent to the


sale, Meguerditchian and his attorney formed a limited liability company to hold and develop the


real property. 


         ¶ 5 On December 8, 2009, Smith moved the court to set aside the sale. Following a hearing,


the trial court found that the total fair market value of the two parcels of real property was


$505,000 as of the date of the sheriff's sale. It also valued the water rights at $7,500 per acre foot


and found that Smith held more than twenty acre feet of water (or at least $150,000 worth). Given


the total $33,000 bid for the real property and $33,000 bid for the water rights, the trial court


determined that the sale prices of both the real property and the water rights were " grossly


inadequate, shocking the conscience of the Court." [2] 


          ¶ 6 The trial court next considered whether there were irregularities in the sale itself. The


trial court found that the officer conducting the sheriff's sale acted appropriately by selling the real


property and water rights, given that he was unable to locate sufficient personal property.


Furthermore, it concluded " that there was nothing misleading regarding the sale of real property


... and no 
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unfairness in the conduct of the purchasing party with respect to the two parcels [of] real property,"


and " that there was nothing irregular in the sale of real property at [the] Sheriff's Sale." However,


the trial court ruled that the description of Water Right # 51-224 was insufficient because " several


of the rights included in [that] water right have been severed off and have individual water right


numbers," and that the description of the " other water rights" was also insufficient. The court ruled


that the insufficient descriptions caused " confusion, which would have the effect of discouraging


bidders at the sale and which would have a direct effect of lowering the price at the Sheriff's Sale."


Because there were no irregularities in the sale of the real property, the trial court denied Smith's


motion to set aside the sale with respect to the real property. However, the trial court granted the


motion with respect to the water rights because it found both that the purchase price was grossly


inadequate and that there were irregularities attending the sale. 


         ¶ 7 Smith appealed the trial court's ruling with respect to the real property. Meguerditchian


filed a cross-appeal challenging only the trial court's ruling with respect to Water Right # 51-224. 







         ISSUES AND STANDARDS OF REVIEW 


         ¶ 8 Smith argues, first, that the trial court erred in declining to set aside the sale in the


absence of irregularities and, second, that the trial court erred in determining that there were no


irregularities in the sale of the real property. On cross-appeal, Meguerditchian argues that the trial


court erred in setting aside the sale of Water Right # 51-224 because that particular water right


was sufficiently described. 


          ¶ 9 The standard for setting aside a sheriff's sale is based on case law. " [W]e consider the


trial court's interpretation of binding case law as presenting a question of law and review the trial


court's interpretation of that law for correctness." State v. Richardson, 843 P.2d 517, 518 (Utah


Ct.App.1992). Nevertheless, " a district court has a high degree of discretion in determining


whether the facts of a case justify extending a redemption period or setting aside a sheriff's sale


after the expiration of the redemption period," and " a district court's decision to set aside a


sheriff's sale is to be reviewed for an abuse of ... discretion." Pyper v. Bond ( Pyper II ), 2011 UT


45, ¶ 24, 258 P.3d 575 (omission in original) (internal quotation marks omitted); see also Goggin v.


Goggin, 2011 UT 76, ¶ 17, 267 P.3d 885 (" We review a grant of equitable relief for an abuse of


discretion," reviewing the trial court's " factual findings for clear error and ... its legal conclusions


for correctness." (omission in original) (internal quotation marks omitted)). 


         ANALYSIS 


         I. The Trial Court Did Not Abuse Its Discretion by Declining to Set Aside the Sheriff's Sale in


the Absence of Irregularities. 


          ¶ 10 One of the main justifications [3] for setting aside a sheriff's sale or extending the


redemption period involves the interplay of two factors: (1) gross inadequacy of the purchase price


and (2) irregularity in the sale so as to indicate at least " slight circumstances of unfairness." See 


Pyper v. Bond ( Pyper I ), 2009 UT App 331, ¶ ¶ 11-12, 224 P.3d 713 (internal quotation marks


omitted) (citing Young v. Schroeder, 10 Utah 155, 37 P. 252, 254 (1894), aff'd, 161 U.S. 334, 16


S.Ct. 512, 40 L.Ed. 721 (1896)), aff'd, Pyper II, 2011 UT 45, 258 P.3d 575. " These factors operate


on a sliding scale. Thus, the greater the disproportionality in price, the less unfairness or fewer


irregularities a party must demonstrate before a court may justifiably extend a redemption period


or set aside a sheriff's sale." Pyper II, 2011 UT 45, ¶ 15, 258 P.3d 575. Smith argues that the


purchase prices of the real property in this case were so disproportionate to the market value that


no irregularity was necessary to justify setting aside the sheriff's sale. We disagree. 


          ¶ 11 It has been theorized that an " inadequacy [of price] ... so gross as at once to shock the


conscience of all fair and impartial 
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minds, ... such that every honest man would hesitate to take advantage of it," might alone justify a


trial court in exercising its equitable powers to grant relief, even where there are no irregularities in


the sale. See Young, 37 P. at 254; see also Pyper I, 2009 UT App 331, ¶ 12 n. 5, 224 P.3d 713


(observing that the possibility of an exception to the general rule requiring both inadequacy of


price and irregularity in the sale has not been foreclosed). However, because redemption is


generally a sufficient remedy to a grossly inadequate purchase price in the absence of other


irregularities or unfairness, see Pyper I, 2009 UT App 331, ¶ 25, 224 P.3d 713 (Davis, J.,







dissenting); Jones v. Johnson, 761 P.2d 37, ¶ 41 n. 2 (Utah Ct.App.1988) (" Judicial sale of


property for less than its fair market value, alone, does not justify setting aside a judicial


foreclosure sale, and is balanced by the right to redeem the property within six months. "


(emphasis added)), this circumstance is so rare that we are unaware of any case in our


jurisprudence that has actually set aside a sheriff's sale or extended a redemption period based on


inadequate price alone.[4] Once again, we find it unnecessary to resolve the legal question of


whether it would ever be permissible for a trial court to set aside a sheriff's sale on the basis of


inadequate price alone because we determine that, under the circumstances of this case, the trial


court was within its discretion to deny Smith's motion in the absence of irregularities. 


          ¶ 12 The determination of whether to set aside a sheriff's sale is an equitable one in which


the trial court is imbued with a " high degree of discretion." See Pyper II, 2011 UT 45, ¶ 24, 258


P.3d 575. Thus, in order to reverse the trial court's decision, we would have " to find that, given the


applicable law and facts, the trial court's decision [was] unreasonable." Id. (alteration in original)


(internal quotation marks omitted). The propriety of setting aside a sheriff's sale based on


inadequacy of price alone is only theoretical, and the inadequacy in this case— $33,000 for


$505,000 worth of property, or approximately 1/15 of the market value— while significant, does not


present an exceptional discrepancy between the purchase price and the market value. Cf., e.g., 


Pender v. Dowse, 1 Utah 2d 283, 265 P.2d 644, 646 (1954) (examining the sale of $8,000 worth of


property for $47.46, or approximately 1/169 of the market value); Pyper I, 2009 UT App 331, ¶ ¶ 3-


4, 224 P.3d 713 (examining the sale of $75,000 worth of property for $329, or approximately 1/228


of the market value). Thus, even " were we inclined to make an exception to the general rule that


inadequacy of price alone is insufficient, this case [does not] appear to be a candidate for such an


exemption." Cf. Pyper I, 2009 UT App 331, ¶ 12 n. 5, 224 P.3d 713 (observing that the sale of


$75,000 worth of property for $329 presented the type of situation that might justify setting aside a


sale without irregularities, but declining " to decide the case on [that] basis" ). We therefore


conclude that it was within the trial court's discretion to determine that the inadequacy of the price


in this case was insufficient to justify setting aside the sale without at least a slight accompanying


circumstance of unfairness. 


         II. The Trial Court Did Not Abuse Its Discretion in Determining that There Were No


Irregularities Attending the Sheriff's Sale. 


          ¶ 13 Next, Smith argues that even if the trial court could appropriately decline to set aside


the sale in the absence of irregularities, it erred in determining that there were no irregularities


under the circumstances. As Smith points out, irregularities need not arise from the sale itself in


order to support a decision to set aside a sheriff's 
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sale. See id. ¶ 14. Where there is a gross inadequacy of price, as the trial court found here, " slight


circumstances of unfairness in the conduct of the party benefitted by the sale [will] raise [a]


presumption of fraud." See Pyper II, 2011 UT 45, ¶ 16, 258 P.3d 575 (second alteration in original)


(emphasis and internal quotation marks omitted). Nevertheless, such a presumption may be


rebutted. See id. ¶ 20. Furthermore, we will defer to the trial court's finding that there were no


irregularities in the sale of the real property so long as that finding is reasonable. See id. ¶ 24. 







         ¶ 14 Essentially, Smith's argument is that Meguerditchian and his attorney [5] acted unfairly


by failing to provide the officer conducting the sheriff's sale with complete information regarding


the location and nature of the personal property because they wanted to obtain the real property


and water rights and go into business together to develop and sell these assets. [6] This situation


is factually similar to that considered by the supreme court in Pender v. Dowse, 1 Utah 2d 283,


265 P.2d 644 (1954). In that case, approximately $8,000 worth of real property was sold to satisfy


a $22.80 judgment. See id. at 646. Although notice of the sale was posted on three parcels of the


property to be sold, the judgment debtor did not receive actual notice of the sale until after it was


completed and the sheriff's deed had issued. See id. Neither the judgment creditor nor his attorney


informed the judgment debtor that the sale was pending, despite having contact with him on a


number of occasions prior to the sale. See id. Even though " there was enough personal property


situated on the real estate sold ... to more than satisfy the judgment," none of the personal


property was levied upon. See id. Upon discovering the sale of the property, the judgment debtor


sought to have the sale set aside. See id. The trial court set aside the sale and the supreme court


affirmed, explaining, 


In the instant case there can be no doubt ... from the facts that [the judgment creditor] knew that


the judgment for costs could easily have been satisfied from a levy of personal property known by


him to be owned by [the judgment debtor], and which he was very careful not to direct the sheriff


to levy upon and sell [. This fact,] plus his and his attorney's studious silence ... about their


intention to collect the judgment for costs even though they saw [the judgment debtor] and his


attorney on several occasions before and after the execution sale, justified the court in concluding


the sale was attended by unfairness and was tainted with fraud. Id. at 648 (emphases added). 


          ¶ 15 There are two major differences between Pender and the instant case. First, unlike the


judgment creditor in Pender, who kept his knowledge of the personal property from the officer


conducting the sheriff's sale, Meguerditchian identified and sought a writ of execution for a number


of pieces of personal property known to him. The reason the personal property was not sold was


that, as the trial court found, the officer was unable to locate the personal property.[7] Second,


unlike the judgment debtor in Pender, who was intentionally kept in the dark about the existence of


the sale, Smith was fully 
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aware that the sale of the real property was scheduled and that the personal property would not be


sold. 


         ¶ 16 Furthermore, even assuming that a presumption of fraud may have arisen due to the


real property being sold prior to the personal property, Smith's own actions rebutted that


presumption. Throughout the pendency of the sale, Smith maintained that the personal property


was exempt from execution because it constituted " tools of his trade." See generally Utah Code


Ann. § 78B-5-506(2) (2008) (identifying categories of property exempt from execution). Where


Smith objected to the sale of the personal property in satisfaction of the judgment, he cannot now


contest the sale of the alternative real property on the ground that the personal property should


have been sold first. Given that the officer was unable to locate the personal property identified by


Meguerditchian, that Smith objected to the sale of personal property, and that Smith was aware of







the officer's intention not to sell the personal property, it was reasonable for the trial court to find "


that there was nothing misleading regarding the sale of real property[,] ... no unfairness in the


conduct of the purchasing party ... [, and] nothing irregular in the sale of real property." 


         III. The Trial Court Erred in Concluding that Water Right # 51-224 Was Not Adequately


Described. 


          ¶ 17 On cross-appeal, Meguerditchian asserts that the trial court erred in setting aside the


sheriff's sale with respect to Water Right # 51-224. The notice of sale includes two separate


listings of water rights. The first was described as " [a]ll rights of [Smith] in water right number 51-


224, and all other rights of [Smith] in water coming from and the well producing said water." The


trial court ruled that this was an inadequate description of Smith's interest in Water Right # 51-224


because " several of the rights included in said water right have been severed off and have


individual water right numbers." The second grouping was described simply as " [o]ther rights of


[Smith] in water rights and/or interests in water wells located in Sanpete County, Utah." The trial


court found that this description was likewise inadequate. Meguerditchian does not dispute that the


sale of all unspecified water rights should be set aside on the ground that they were inadequately


described. However, Meguerditchian argues that because Water Right # 51-224 was specifically


described, the sale should be upheld with respect to the 3.275 acre feet of water remaining in the


description of Water Right # 51-224 at the time of the sheriff's sale. 


          ¶ 18 The Utah Rules of Civil Procedure require that notice of a sheriff's sale of real property


include " a particular description of the property to be sold" and that " [s]everable lots of real


property shall be sold separately." See Utah R. Civ. P. 69B(b)(3), (d). The trial court's only


explanation for its determination that " [a]ll rights of [Smith] in water right number 51-224" was an


inadequate description of the water right to be sold was its observation " that several of the rights


included in [Water Right # 51-224] have been severed off and have individual water right


numbers." However, we cannot see how this fact affected whether " [a]ll rights of [Smith] in water


right number 51-224" accurately described a particular property interest as it existed at the time of


the sale.[8] The state Water Right Records identified only 3.275 acre feet of water both as being


part of Water Right # 51-224 and as belonging to Smith. The Water Right Records identified other


individuals as holding fractional shares in the remaining acre feet of Water Right # 51-224, and


indicated that other water rights initially encompassed 


Page 665 


within the description of Water Right # 51-224 had been severed and renumbered. Because


anyone who searched the property records would have been able to immediately determine what


interest Smith held in Water Right # 51-224, the description in the notice provided a sufficiently "


particular description of the property to be sold," id. R. 63B(b)(3). Thus, the trial court erred in


determining that there were irregularities in the sale of the water right that justified setting the sale


aside.[9] 


         CONCLUSION 


         ¶ 19 The trial court did not abuse its discretion by concluding that there were no irregularities


attending the sale of real property and that, in the absence of irregularities, the inadequate price


alone was insufficient to justify setting aside the sheriff's sale. However, the trial court did exceed







its discretion in determining that irregularities in the sale of the water rights justified setting aside


the sale of Smith's interest in Water Right # 51-224. Thus, we reverse the trial court's decision to


set aside the sale of Water Right # 51-224 but affirm the trial court's ruling in all other respects. 


         ¶ 20 WE CONCUR: CAROLYN B. McHUGH, Presiding Judge, and GREGORY K. ORME,


Judge. 


--------- 


Notes: 
[1] The trial court ruled that the water rights at issue in this case constituted real property, a ruling


neither party has challenged on appeal. However, for ease of reference, we use the term " real


property" to describe only the parcels of land and the term " water rights" to describe the water


rights. 
[2] Although the two parcels of real property were sold separately from one another and Water


Right # 51-224 was sold separately from the remainder of the water rights, the trial court


determined only the total value of the real property and the total value of the water rights in


assessing the adequacy of the price, rather than determining the individual value of each item


sold. Meguerditchian does not challenge the trial court's finding that the sale prices were grossly


inadequate other than to point out that Smith's interest in 3.275 acre feet of Water Right # 51-224,


which was alone sold for $30,000, was worth only approximately $24,562.50. See infra note 9. 
[3] Other equitable considerations may also " justify setting aside a sheriff's sale such as fraud,


accident, mistake, or waiver," see Pyper II, 2011 UT 45, ¶ 15 n. 13, 258 P.3d 575 (internal


quotation marks omitted), but none of these are relevant to our analysis here. 
[4] None of the cases cited by Smith upheld a decision to set aside a sheriff's sale or extend the


redemption period based on inadequate price alone. See Graffam v. Burgess, 117 U.S. 180, 190-


91, 6 S.Ct. 686, 29 L.Ed. 839 (1886) (recognizing irregularities in the sale); Byers v. Surget, 60


U.S. 303, 311-12, 19 How. 303, 15 L.Ed. 670 (1856) (same); Pender v. Dowse, 1 Utah 2d 283,


265 P.2d 644, 647-48 (1954) (same); Young v. Schroeder, 10 Utah 155, 37 P. 252, 254-55 (1894)


(same); Pyper I, 2009 UT App 331, ¶ ¶ 12 & n. 5, 16, 224 P.3d 713 (same); see also Butler v.


Haskell, 4 S.C.Eq. 651, 697-98 (1817) (analyzing inadequacy of price in the context of an attempt


to have a contract set aside and acknowledging other circumstances of unfairness), cited in 


Young, 37 P. at 254; Bangerter v. Petty, 2010 UT App 49, ¶ 14 n. 3, 228 P.3d 1250 (discussing


the standards for extending the redemption period only as guidance for the trial court on remand). 
[5] We interpret Smith's arguments regarding irregularities arising from Meguerditchian's attorney's


involvement as primarily alleging that the attorney had a motive to act unfairly by concealing the


identity of the personal property so that it could not be sold. To the extent that this argument might


be interpreted as alleging that the attorney's forming a limited liability company with


Meguerditchian to develop and sell the property was itself an irregularity for which the sale could


be set aside, we determine that argument to be without merit. 
[6] Initially, Smith asserted that the postponement of the sale from July 7, 2009, to July 10, 2009,


constituted an irregularity as well, but he ultimately conceded that point in his reply brief. 
[7] Smith implies that Meguerditchian and his attorney engaged in wrongdoing by failing to "


supply serial numbers or model numbers or other information to help the officer to identify and







seize the ... personal property." However, Smith, who was fully aware at least as early as June 17,


2009, of the fact that the officer had been unable to locate the personal property, was in the best


position to provide the sheriff with the missing information and thereby enable the sale of the


personal property in lieu of the real property. Smith presents no argument to support his


implication that it was Meguerditchian's responsibility to provide the officer with the additional


identifying information necessary for the sale. 
[8] We note that the notice of sale of Water Right # 51-224 included " all other rights of [Smith] in


water coming from and the well producing said water." The trial court focused only on " the rights


[of] the Defendants in [W]ater [R]ight # 51-224," and neither the trial court nor the parties


distinguished any other water rights as being purportedly described by the additional language


referring to the well. The trial court's determination that the description was inadequate relied


solely on its observation " that several of the rights included in [Water Right # 51-224] have been


severed off and have individual water right numbers" and did not address the language referring to


the well. Thus, we do not address the effect of that language on the adequacy of the description of


the water right being sold. 
[9] We also note that since only 3.275 acre feet of water remained in Smith's interest in Water


Right # 51-224 at the time of the sale and the trial court found the water rights to be worth


approximately $7,500 per acre foot, the $30,000 Meguerditchian bid for Smith's interest in Water


Right # 51-224 could not be considered grossly inadequate. See supra note 2. 


--------- 
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MICKELSON


v.


ANDERSON


No. 5054


Supreme Court of Utah


May 3, 1932


          Rehearing Denied March 23, 1933. 


         Appeal from District Court, First District, Cache County; M. C. Harris, Judge. 


         Suit by Emma Mickelson against Vivian Anderson, in which Esther T. Davis intervened.


From the decree, defendant appeals. 


          REVERSED AND REMANDED, with instructions. 


         Ricy H. Jones and Elliott R. Wight, both of Salt Lake City, for appellant. 


         Leon Fonnesbeck and L. E. Nelson, both of Logan, for respondent. 


         FOLLAND, Justice. CHERRY, C. J., and ELIAS HANSEN and EPHRAIM HANSON, JJ.,


concur. STRAUP, Justice, dissenting. 


          OPINION 
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         [81 Utah 446] FOLLAND, Justice. 


         This is an action by plaintiff to foreclose and bar the defendant's "equity of redemption" in


certain real property located in Cache county, Utah. The complaint alleges that a former action


had been brought July 28, 1928, by plaintiff against Jeff Stowell and wife, David W. West and wife,


Minnie Croft, Ida Burge, and one other for the foreclosure of a mortgage given by the Stowells and


Wests to secure payment of a promissory note for $ 650 payable to plaintiff January 15, 1927; that


Stowell and wife on May 18, 1922, conveyed the property to West, and on January 15, 1924,


Stowell and West and their respective wives executed and delivered the note and mortgage to


plaintiff; that on March 13, 1925, West and wife conveyed the mortgaged property to Minnie Croft,


on September 14, 1925, Minnie Croft conveyed to Ida Burge, and on March 20, 1927, Ida Burge


conveyed to Vivian Anderson; that the mortgage and all these conveyances were duly recorded;


that prior to bringing the foreclosure suit plaintiff had caused an abstract of title to be prepared, but


the abstractor had omitted therefrom the record of the conveyance from Ida Burge to Vivian


Anderson, and by reason thereof Vivian Anderson, the then owner of the mortgaged property, was


not included as a defendant in the foreclosure action; that all of the defendants defaulted, [81 Utah


447] and on September 10, 1927, the court entered judgment against such defendants for


principal, interest, taxes, insurance, attorney's fees, and costs, aggregating $ 973.41, with the


usual decree of foreclosure directing sale of the mortgaged premises; that, pursuant to such


decree, the property, on October 25, 1927, was sold by the sheriff and plaintiff became the


purchaser for the sum of $ 500. The present action was brought April 18, 1928, less than six







months after sale and before the expiration of the period of redemption. Plaintiff prayed judgment


"that the court determine the right, title and interest of the defendant in and to said property, and


that the court adjudge and decree that whatever right, title, claim and interest the defendant may


have in and to said property be barred and foreclosed of all rights, claim or equity of redemption in


said property and every part thereof." Plaintiff also prayed for general relief. The defendant


demurred both generally and specially, which demurrer was overruled, and defendant answered.


The answer consisted mainly of legal conclusions drawn from the facts set forth in the complaint,


but also alleged that a deficiency judgment had been entered against the defendants in the former


action in the sum of $ 505.60, which deficiency judgment was thereafter paid in full and duly


satisfied and discharged of record, and also pleaded a judgment rendered in the United States


District Court for 
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the District of Utah in a certain action wherein Vivian Anderson was plaintiff and Emma Mickelson


defendant as an adjudication and estoppel. 


         Subsequently, Esther T. Davis intervened alleging that the defendant, Vivian Anderson,


being the owner of the property and "being indebted to intervening defendant to the extent of two


thirds thereof," executed and delivered to the intervening defendant her mortgage on said property


to secure the payment of "said indebtedness." We may dismiss from consideration any reference


to the defendant in intervention for the reason that there has been no appeal from the judgment


against her. [81 Utah 448] The court made separate findings, conclusions, and decree against the


intervening defendant barring and foreclosing her rights to the property in question, with the


privilege of redemption upon payment of $ 500. There was no motion for a new trial filed by


defendant in intervention, and, while she joins in the appeal, the notice of appeal refers specifically


to the decree which was entered and filed October 8, 1929, and makes no reference to the decree


entered October 14, 1929, which is the decree against the intervening defendant. At the time


notice of appeal was filed more than six months had elapsed since the entry of this judgment, and,


since no motion for new trial had been made with respect thereto, the appeal, even if it made


specific reference to the decree of October 14, came too late. 


         Opon trial the district court found in favor of plaintiff and entered a decree providing: "It is


hereby ordered, adjudged and decreed that all of the right, title and interest and equity of


redemption of the defendant in and to the real property described as follows: (Describing the


property) be and the same is hereby barred and foreclosed, and plaintiff's title to said premises is


hereby quieted against any and all claims of defendant Vivian Anderson thereto, provided,


however, that the defendant shall have the right to redeem the above described property from the


foreclosure sale at any time within six months from date hereof by payment of said sum of $ 500,


together with interest at eight per cent per annum from October 27th, 1927." 


         The decree also gave judgment in favor of defendant and against plaintiff for $ 10 as


damages for plaintiff's possession of the premises, and gave plaintiff judgment for costs. This


judgment was made and entered October 8, 1929. The defendant, Anderson, timely filed notice of


intention to move for a new trial, and on November 9, 1929, the motion for new trial was denied.


Defendant served and filed notice of appeal April 28, 1930. 







         We are met at the outset by a motion to dismiss the appeal upon the ground that the same


was not taken within six [81 Utah 449] months after entry of the judgment appealed from. The


judgment, however, did not become final for the purpose of an appeal until November 9, 1929,


when the motion for a new trial was overruled. The appeal was taken within six months of that


date and was therefore in due time. State Bank v. Mortensen, 66 Utah 290, 241 P. 1055. The


motion to dismiss the appeal is without merit and is therefore denied. 


         We are also met by a motion to strike the bill of exceptions, but, in view of the fact that this


appeal can be decided without reference to the bill of exceptions, we do not pass on that motion. 


         Coming to the case on its merits, numerous errors are assigned and argued by appellant,


but, in the view we take, it is necessary to pass only on two assignments, that the court erred in


overruling the demurrer to the complaint and that the decision and decree are against law. 


         Appellant contends that, as the complaint shows a former foreclosure of the mortgage,


respondent is barred by the provisions of Comp. Laws Utah 1917, § 7230, providing that there can


be but one action for the recovery of a debt secured by mortgage which must be as therein


provided. 


         Respondent contends that: 


         "Where the interest of a person who was not joined in the first proceeding was discovered


after judgment was rendered and no negligence or want of due diligence on the part of the plaintiff


existed, or where the interest of such person was fraudulently concealed from the plaintiff, the right


to maintain a second foreclosure suit exists." 19 Standard Enc. of Procedure 913 (e). 


         In support of this contention, respondent also cites 41 C. J. 894; 42 C. J. 172; Jones on


Mortgages (4th Ed.) § 1779; Brackett v. Banegas, 116 Cal. 278, 48 P. 90, 58 Am. St. Rep. 164;


Gerig v. Loveland, 130 Cal. 512, 62 P. 830; Ludwig v. Murphy, 143 Cal. 473, 77 P. 150; Norton v.


Newerf, 45 Cal.App. 10, 187 P. 57; Crystal River Lumber Co. v. Knight Turp. Co. 69 Fla. 288, 67


So. 974, Ann. Cas. 1917D, 574; Key West Wharf Co. v. Porter, 63 Fla. 448, 58 So. 599, Ann. [81


Utah 450] Cas. 1914A, 173; McCague v. Eller, 77 Neb. 531, 110 N.W. 318, 124 Am. St. Rep. 863;


Dodge v. Omaha & S.W. R. Co., 20 Neb. 276, 29 N.W. 936; Webb v. Trimble, 143 Ky. 375, 136


S.W. 870; Varick v. Higgins, 99 Misc. 292, 163 N.Y.S. 673; Miller v. City and County of Denver, 63


Colo. 389, 167 P. 769. 


         The paragraph in Standard Enc. of Procedure, from which respondent quotes, closes with


the statement: 


         "Whenever a second mortgage foreclosure suit may be maintained, the decree of


foreclosure in the first suit is, for the purpose of the second suit treated as a nullity." 
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          The rule announced in 41 C. J. 894 is: 


          "Where the owner of the equity of redemption is, through a mistake, not made a party to the


foreclosure suit, the purchaser may sue to set aside the former foreclosure and for a new


foreclosure and sale." (Italics ours.) 


         We need not discuss each of the cases cited. They, in the main, support the rule announced


in Corpus Juris. The following cases illustrate the various situations where a second action may be


brought to foreclose a mortgage where necessary parties were omitted in the first action. Brackett







v. Banegas, supra, holds that, where a foreclosure is void by reason of the wife of the mortgagor


not being made a party, there being a declaration of homestead of which the mortgagee was


ignorant at the time of foreclosure, a suit may be maintained by the mortgagee to set aside the


former foreclosure and for a new foreclosure sale. Norton v. Newerf, supra, holds that the


purchaser at foreclosure sale, ineffective because the then owner of the property was not made a


defendant (as in this case), may sue to set aside the former foreclosure and have a new


foreclosure and sale. McCague v. Eller, supra, was an action by grantee of purchaser at


foreclosure sale against persons owning an undivided interest in the mortgaged property, but who


had not been made parties to the foreclosure, to foreclose their interests in satisfaction [81 Utah


451] of the unpaid deficiency. The plaintiff became the owner, by reason of such foreclosure and


sale, of an undivided one-half interest in the property, but such sale was ineffective as to the other


one-half interest for the reason stated. Relief was granted and a foreclosure and sale of the other


half interest ordered. 


         Respondent has not brought herself within the rule stated in 41 C. J. 894 and cases cited.


She did not seek to have the former foreclosure set aside and a new foreclosure and sale ordered,


nor did she treat the original foreclosure as a nullity and attempt to have a new foreclosure


regardless of the first one. Neither did she seek to have the interest of the party omitted from the


first suit sold in satisfaction of an unpaid deficiency. On the contrary, she relies on the foreclosure


and sale, and by virtue thereof claims to be the owner of the property subject only to an equity of


redemption in appellant which she seeks to have foreclosed and extinguished without any valid


sale of the property, and to have appellant's title divested and transferred to her regardless of its


value. The foreclosure and sale were ineffectual to convey any title to respondent, the purchaser


at such sale, because the only person who had any title to the property was inadvertently


overlooked and not made a party to the suit. Goodenow v. Ewer, 16 Cal. 461, 76 Am. Dec. 540.


The sale by the sheriff could be effective in conveying only the right, title, and interest which the


parties defendant in that suit had in the mortgaged property, but nothing more. Such parties had


no interest in the real estate, each, before suit, having conveyed the property by warranty deed.


Thus, no interest in the realty was vested in the purchaser by the sheriff's sale. The mortgagor had


a right to sell his estate in the property, and this estate for convenience is referred to in the books


as the equity of redemption. Banfield v. Marks, 56 Cal. 185. But it is apparent that such grantee


has more than a naked equity of redemption. When the mortgagor has conveyed his interest in the


property, he is as to it henceforth a stranger, Lord v. [81 Utah 452] Morris, 18 Cal. 482, and the


legal title vests in the grantee, Johnston v. McDuffee, 83 Cal. 30, 23 P. 214, who then stands in


the mortgagor's place in regard to the mortgaged property and the mortgage lien, with the same


rights as had his grantor to contest the validity and extent of the liens and to object to the sale.


Brunswick Realty Co. v. University Inv. Co., 43 Utah 75, 134 P. 608; Boggs v. Fowler & Hargrave,


16 Cal. 559, 76 Am. Dec. 561; Goodenow v. Ewer, supra. Such conveyance is, of course, subject


to the mortgage, since the mortgagor cannot affect or defeat the rights of the mortgagee without


his consent. Such grantee is entitled to have lawful foreclosure of the mortgage and the right to


redeem from the sale. 


         In the absence of a statute to the contrary the rule is that a creditor whose debt is secured by







mortgage has two separate and independent remedies, which he may pursue successively or


concurrently, one being on the note against the person and property of the debtor, and the other


by foreclosure to subject the mortgaged property to its payment. 19 R. C. L. 511. This rule,


however, is not applicable in this state because of the statute, Comp. Laws Utah 1917, § 7230,


providing that there can be but one action for the recovery of a debt secured by mortgage. The


statute was enacted for the very purpose of doing away with the rule allowing an action on a note,


and also a suit to foreclose the mortgage securing it, and to avoid a multiplicity of actions on the


same debt. Felton v. West, 102 Cal. 266, 36 P. 676; 18 Cal. Jur. § 523. The theory upon which the


complaint here proceeds is wholly contrary to the provisions of the statute. Respondent, while


seeking to foreclose her mortgage in the first action, failed to effect a foreclosure because the


owner of the property was not a party to the action; hence the decree of foreclosure was void and


of no effect as such, but by her action she succeeded in obtaining a personal judgment against the


mortgagor and certain of his grantees. The respondent, while holding and keeping the advantage


of such personal judgment, in addition thereto [81 Utah 453] now seeks to foreclose the mortgage


against the owner 
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of the premises; hence we have two actions on the debt, the first an action on the note resulting in


a personal judgment and the second a foreclosure of the equity of redemption. This may not be


done. 19 R. C. L. 436. The earliest expression of this court in construing the provisions of section


7230 is found in Bacon v. Raybould, 4 Utah 357, 10 P. 481, 483, 11 P. 510, wherein it is said: 


          "A party having one suit, either pending or in judgment, for a debt secured by mortgage,


cannot have another action for the recovery of the same debt. His whole claim must be embraced


in one suit." 


         This statement has been held not to apply to the mere pendency of a foreclosure suit without


judgment and sale of the mortgaged property as divesting the lien of another mortgage on the


same property securing another debt due, created by the same transaction as the one sued on


and not included in the same suit. Thompson v. Skeen, 14 Utah 209, 46 P. 1103. So far as


applicable to facts such as in the instant case the statement quoted from Bacon v. Raybould


stands unmodified. The first action stands as a bar to the second. The respondent has not


attempted, as she might have done, to remove the bar by asking the first judgment to be set aside.


Gerig v. Loveland, 130 Cal. 512, 62 P. 830. The demurrer to the complaint should therefore be


sustained. 


         Both the complaint and the decree proceed on the theory of "strict foreclosure" which was


the natural remedy upon a mortgage when it was regarded as a conditional sale of land rather


than a mere security. 3 Jones on Mortgages (8th Ed.) § 1961. This method of foreclosure is


permissible in some jurisdictions to perfect a title obtained by foreclosure when the party omitted


from the original foreclosure had in fact only an equity of redemption, that is, the right to redeem


by virtue of a subsequent lien, but not when the omitted party held title to the property. Leslie v.


Smith (S. D.) 234 N.W. 669; 3 Jones on Mortgages (8th Ed.) § 1965; 42 C. J. 20. We need


express [81 Utah 454] no opinion, and therefore do not, as to whether a strict foreclosure may be


allowed in this state when the facts make it a proper case for such procedure as recognized in







other jurisdictions, but do hold that this method of foreclosure is wholly inapplicable where the


respondent has obtained no title to the property by virtue of the former foreclosure and sale. 3


Jones on Mortgages (8th Ed.) § 1793; Warner Bros. Co. v. Freud, 138 Cal. 651, 72 P. 345. The


appellant here had more than a mere naked right of redemption. She is the owner of the premises,


and, as we have said above, is entitled to defend against the mortgage debt, and on a sale under


foreclosure is entitled to all surplus money received at said sale after payment of the amount due


on the mortgage with interest and costs and expenses of sale. This is a valuable right of which she


cannot be deprived. 


         The complaint in the present action sets forth adequate reasons to excuse the respondent


for her failure to make Vivian Anderson a defendant in the former action. The mistake was one of


fact. Under such circumstances a separate action may be maintained to set aside the former


proceedings and for a new foreclosure and sale of the mortgaged premises for the purpose of


foreclosing the equity of redemption of the present owner of the estate. Ludwig v. Murphy, 143


Cal. 473, 77 P. 150. But such equity of redemption cannot be extinguished or title vested in


another except by a lawful foreclosure and sale pursuant to Comp. Laws Utah 1917, §§ 7230 to


7237 and 7253. 18 Cal. Jur. § 623. 


         We have been able to find neither authority nor precedent for such foreclosure as attempted


by the decree herein. The decisions of this court, so far as they shed any light on the question, are


all against it. Marks v. Taylor, 23 Utah 470, 65 P. 203, was an action to reform a mortgage and a


sheriff's deed on foreclosure, so as to include other property omitted from the mortgage by mutual


mistake. The trial court granted the full relief prayed for, but this court, after once affirming the


judgment, on rehearing modified the same so [81 Utah 455] as to reform the mortgage only, as the


reformation of the sheriff's deed would have vested the plaintiff with property which had never


been advertised, offered for sale, or sold, and which might have been purchased by others had it


been offered. In Salt Lake Inv. Co. v. Fox, 37 Utah 334, 108 P. 1132, an action to quiet title,


plaintiff, claiming under a tax sale, failed to establish its alleged title, but the trial court awarded it a


lien for taxes paid, and, to foreclose the same, adjudged the plaintiff to be the owner of the


property by reason of the refusal of the defendant to make payment thereof, reciting that such


decree was in the nature of a foreclosure, and granted the defendant the right to make redemption


therefrom. This court reversed such judgment, holding that the court could not thus divest the


defendant of his title and vest the same in plaintiff, and directing that the lien be foreclosed by sale


of the property, the defendant being entitled to any surplus remaining after payment of the lien,


and with the right to redeem. See, also, Hammond v. Wall, 51 Utah 464, 171 P. 148; Fields v.


Cobbey, 22 Utah 415, 62 P. 1020. 


         The decree entered which attempted to divest the defendant of her title to said lands and to


vest the same in plaintiff without a valid foreclosure and sale, was clearly beyond the power of the


court and contrary to law. 


         The judgment as entered by the district court is reversed and set aside and the cause 
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remanded, with instructions to the district court of Cache county to sustain the demurrer to the


complaint. 







         A motion was made by respondent to strike the abstract for the reason that it does not


substantially comply with the rules of this court. The abstract is not in proper form and has been of


no assistance to the court in reaching a decision. For this reason the appellant cannot recover


costs for the printing of the abstract. With this exception costs are awarded in favor of the


appellant. 


         CHERRY, C. J., and ELIAS HANSEN and EPHRAIM HANSON, JJ., concur. 


DISSENT BY: STRAUP 


          [81 Utah 456] STRAUP, Justice (dissenting). 


         I dissent. The prior foreclosure proceedings as to those who were parties thereto were not


void but binding on them. They were not binding as against the appellant, Anderson, because she


was not a party to such proceedings. Because they were not binding as to her does not, however,


render them void as to those who were parties thereto, unless it be held that in foreclosure


proceedings, if all those who may be made proper parties are not made parties, the proceedings


are void. I am not prepared to hold that. 


         Inasmuch as the plaintiff herself purchased the property on the first foreclosure, took a


deficiency judgment against the mortgagors which was fully paid by them, I think the first


foreclosure, as to all persons parties thereto, should not as to them be disturbed. It, of course, is of


no binding effect as to the appellant. The plaintiff, for the reason stated in the prevailing opinion,


being without knowledge when the first foreclosure was had that the property prior thereto had


been conveyed to appellant, and that she as owner claimed an interest therein subject to plaintiff's


mortgage, and thereafter discovering such claim, had, as I think, the right to foreclose her


mortgage as against the appellant, without setting aside or disturbing the prior foreclosure. In


doing so, the appellant, of course, had the undoubted right to set up whatever claim she could


have set up had she been a party to the first foreclosure; the right even to controvert, if she


desired, the amount due and unpaid on the debt secured by the mortgage, to require the plaintiff


to give full credit for all payments made and sums of money received by her including the amount


received by her on the deficiency judgment as the result of the first foreclosure and to have the


mortgage discharged upon the appellant, paying whatever remained unpaid on the debt, or to


demand the property to be sold for such balance remaining unpaid, and the surplus, if any, yielded


over to the appenant with all rights of redemption as by the statute provided. 


          [81 Utah 457] That, in my opinion, would not be in conflict with the provisions of the statute


referred to in the prevailing opinion that there can be but one action for the recovery of a debt


secured by mortgage. The general purport of such statute is that no action can be maintained on


the debt alone (except in cases not here material) without foreclosure or by waiving the mortgage


lien and suing alone on the debt. No attempt was here made to sue on the debt alone or waive the


mortgage lien. One action and only one action was brought against the mortgagors and others


made parties to that action foreclosing their rights. But, until this action was brought, none was


brought against the appellant. As to her, only one action is brought; this action, to foreclose her


rights. I do not see wherein the statute stands in the way of it. She not being a party to the first


action and the proceedings therein had not binding on her, not anything there determined may be


asserted against her or claimed by her. As to her, the first action is no action. If it be claimed the







judgment rendered is not in accordance with this, it can be modified accordingly. 
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       OPINION 


       Before DAVIDSON, GREENWOOD, and ORME, JJ. 


       ORME, Judge: 


       This appeal arises from a dispute over the purchase of two radio stations and their assets.


Mountain States Broadcasting Company, the corporate purchaser, and Dan Lacy, Mountain


States' president and guarantor of the promissory note given for the purchase price, commenced


this action seeking a declaration of their entitlement to certain offsets against the note balance


otherwise due. Neale Broadcast Alliance ("NBA"), the corporate seller, and Sterrett Neale, NBA's


president and guarantor of the seller's performance, were named as defendants. NBA


counterclaimed for the entire note balance. Both parties successfully secured certain aspects of


the relief they sought, but now appeal various decisions of the trial court. We affirm in substantial


part, but reverse and remand in limited respects. 


       FACTS 


       NBA owned and operated radio stations KONI and KTMP in Utah County. On November 21,


1981, NBA agreed to sell these stations to Mountain States, and the parties entered into an Asset


Purchase Agreement. In June 1982, the sale transaction closed and Mountain States delivered a


promissory note for the deferred portion of the purchase price to NBA. The purchase agreement


provided that NBA warranted "all of the personal property listed in Schedule 2 which is presently in


active use in the operation of the Stations will be in good repair and working order unless


otherwise noted" on the schedule. Following the closing, Dan Lacy inspected the premises of both


radio stations and the personal property found thereon. Lacy compiled a list of items mentioned on


Schedule 2 that were, in his opinion, either missing or inoperable. Accordingly, Mountain States


claimed a substantial offset against the note balance. 







       After making two small payments on the note, Mountain States and Lacy brought this action


seeking a judicial determination of their entitlement to the claimed offsets for the allegedly missing


or inoperable equipment. Mountain States deposited a check for $89,587.16, the balance then due


on the note, with the court. [1] NBA disputed 
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the propriety of any offset and counterclaimed for the entire amount due and owing on the note,


including interest. 


       Following a bench trial, the court found that the items claimed to be missing were either


excluded from the sale or had been found, so that "no material items" were missing. However, the


court found that a "control design brain" and two carousels used in the operation of the stations


were not in "good repair and working order" at the time of transfer. Accordingly, the court awarded


Mountain States an offset of $6,000, the approximate amount the court concluded was necessary


to restore those items to the condition warranted. 


       NBA was awarded a judgment on its counterclaim for the entire amount due on the note, less


the offset. Relying on language in the promissory note, the court concluded that interest due on


the unpaid balance should be compounded monthly. Finding each side had prevailed to some


extent, the trial court also awarded both sides their attorney fees in full. 


       On appeal, Mountain States claims: 1) It is entitled to further offsets against the purchase


price to compensate for missing or inoperable equipment or to reflect the proper measure of


damages; 2) the court erred in compounding the interest on unpaid interest installments; and 3)


the court erred in awarding both sides attorney fees because only plaintiffs were "the prevailing


party" as contemplated by the purchase agreement. [2] 


       NBA cross-appeals, challenging the propriety of any offset and claiming that they, not


plaintiffs, are entitled to attorney fees as "the prevailing party." 


MISSING AND INOPERABLE EQUIPMENT 


       The parties' claims concerning the proper offset amount are essentially a challenge to the trial


court's findings of fact. Specifically, Mountain States argues the findings concerning the amounts


attributable to missing and inoperable equipment are not supported by the evidence but are


instead significantly higher. NBA argues the evidence does not support the findings in support of


even a $6000 offset. 


       In order to challenge a trial court's findings of fact, a party "must marshal the evidence in


support of the findings and then demonstrate that despite this evidence, the trial court's findings


are so lacking in support as to be 'against the clear weight of the evidence,' thus making them


'clearly erroneous.' " In re Bartell, 776 P.2d 885, 886 (1989) (emphasis added) (quoting State v.


Walker, 743 P.2d 191, 193 (Utah 1987). See also, e.g., Scharf v. BMG Corp., 700 P.2d 1068,


1070 (Utah 1985); Henderson v. For-Shor Co., 757 P.2d 465, 468 (Utah Ct.App.1988). Appellants


often overlook or disregard this heavy burden. When the duty to marshal is not properly


discharged, we refuse to consider the merits of challenges to the findings and accept the findings


as valid. See, e.g., Deeben v. Deeben, 772 P.2d 972, 972 n. 1, (Utah Ct.App.1989);


Demetropoulos v. Vreeken, 754 P.2d 960, 963 (Utah Ct.App.1988); West Valley City v. Borrego,


752 P.2d 361, 364-65 (Utah Ct.App.1988); Fitzgerald v. Critchfield, 744 P.2d 301, 304 (Utah







Ct.App.1987); Harker v. Condominiums Forest Glen, Inc., 740 P.2d 1361, 1362 (Utah


Ct.App.1987). Here, the parties have done an admirable job of marshaling the evidence. Indeed,


the benefits of the requirement 
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are demonstrated by the fact that Mountain States, after its careful review of the evidence,


candidly concedes the adequacy of the evidence to support the findings as to all but five of its


original claims for missing or inoperable equipment. Furthermore, Mountain States' five remaining


challenges are well supported by precise and thorough references to record evidence supporting


the particular finding as well as evidence supporting Mountain States' challenge. Accordingly, we


turn to the merits of those challenges. 


       After carefully reviewing the marshalled evidence, we conclude the trial court's factual findings


regarding the alleged missing equipment are sufficiently supported by the evidence, with only two


minor exceptions. We have been shown no evidence on which the trial court could have relied in


denying the claims for the missing oscilloscope and a noise and distortion meter. Thus, we hold on


the undisputed evidence in the record that Mountain States is entitled to additional offsets in the


amount of $120 for the oscilloscope and $377.80 for the noise and distortion meter. 


       Additionally, both Mountain States and NBA challenge the trial court's findings supporting its


award of damages to Mountain States for inoperable equipment. The evidence readily supports


the majority of the findings in this regard, but those concerning the control design brain and two


carousels present closer questions. Mountain States claims the $3,000 award based on the cost to


repair the control design brain is insufficient as the evidence demonstrates that the brain is beyond


repair. Thus, Mountain States contends replacement cost is the appropriate measure of its


damages. On the other hand, NBA contends the evidence demonstrates the control design brain


and carousels were as warranted and the court should not have awarded any such damages to


Mountain States. 


       The court received a wide range of testimony regarding the condition of the control design


brain and carousels. However, the evidence does not compel a finding that the equipment was


beyond repair, as Mountain States contends, nor that it was in the condition warranted at the time


of sale, as NBA contends. The middle ground taken by the trial court, namely that this equipment


was not as warranted but could be repaired, has ample evidentiary support. Of course, in view of


the divergent positions taken by the parties at trial, the evidence concerning repair costs is


somewhat sparse. It appears that in formulating its ultimate award, the court relied on an


evaluation report prepared by an electronics technician suggesting approximate repair costs. [3]


The award is consistent with the estimates contained in the report. Thus, we find sufficient


evidence to support the court's award to Mountain States of a $6000 offset for equipment in


disrepair, and we affirm it. 


       INTEREST 


       Mountain States next contends the trial court erred in awarding compound interest to NBA on


the unpaid interest installments. See generally 45 Am.Jur.2d Interest and Usury § 76 (1969)


("Compound interest means interest on interest, in that accrued interest is added periodically to


the principal, and interest is computed upon the new principal thus formed; it is to be distinguished







from the mere allowance of interest on overdue installments of interest, which is not strictly


compound interest."). The court relied on the following provision in the promissory note as the


basis for its award: 
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       This Note shall bear interest upon the unpaid principal balance hereof from the date hereof


until paid, at a rate of ten percent (10%) per annum. Should interest not be paid when due, it shall


thereafter bear like interest as the principal. 


       In Utah, compound interest is not favored by the law. Watkins & Faber v. Whiteley, 592 P.2d


613, 616 (Utah 1979) (per curiam). The court's award here can be affirmed only if we conclude the


parties expressly agreed to compound interest by the terms of the above provision. In this regard,


we observe that the note does not explicitly provide that interest on unpaid interest should be


compounded monthly. [4] Instead, it provides that unpaid interest will bear interest "as the


principal," which bears simple interest. Therefore, we hold NBA is only entitled to simple interest at


a rate of 10% per annum on the unpaid interest installments, and we remand to the trial court to


recalculate the interest due. [5] 


       ATTORNEY FEES 


       Mountain States and NBA also challenge the trial court's award granting both sides their


attorney fees based on the attorney fee provision in the Asset Purchase Agreement. [6] That


provision provides in part, with our emphasis, as follows: 


In the event of commencement of suit by either party to enforce the provisions of this Agreement,


the prevailing party shall be entitled to receive attorneys' fees and costs as a court may adjudge


reasonable in addition to any other relief granted. 


       Attorney fees are awardable only if provided for by statute or contract and, if by contract, only


as the contract allows by its terms. See, e.g., Dixie State Bank v. Bracken, 764 P.2d 985, 988


(Utah 1988). As the award of fees here is based on a contract, we must determine if the trial court


properly concluded that both parties "prevailed" and were therefore entitled to fees under the


contract. Both sides argue the fee provision mandates that there can be only one "prevailing


party," an interpretation consistent with the plain meaning of the provision, particularly its


reference in the singular to "the prevailing party." Of course, both claim to be that party. 


       Typically, determining the "prevailing party" for purposes of awarding fees and costs is quite


simple. Plaintiff sues defendant for money damages; if plaintiff is awarded a judgment, plaintiff has


prevailed, and if defendant successfully defends and avoids an adverse judgment, defendant has


prevailed. However, this simple analysis cannot be employed here because 
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both plaintiff and defendant obtained some monetary relief against the other. [7] Our review of the


relevant case law convinces us that under the provision at issue, there can be only one prevailing


party even though both plaintiff and defendant are awarded money damages on claims arising


from the same transaction. [8] See Lawrence v. Peel, 45 Or.App. 233, 607 P.2d 1386, 1392


(1980); Marquam Inv. Corp. v. Myers, 35 Or.App. 23, 581 P.2d 545, 548-49 (1978). See also


Checketts v. Collings, 78 Utah 93, 1 P.2d 950, 953 (Utah 1931) ("There can be but one prevailing


party in an action at law to recover a money judgment."). [9] But see Trayner v. Cushing, 688 P.2d







856, 858 (Utah 1984) (per curiam) (both sides entitled to award of some attorney fees where


relevant agreement did not employ "prevailing party" phraseology). We hold that in the present


circumstances the party in whose favor the "net" judgment is entered must be considered the


"prevailing party" and is entitled to an award of its fees. See, e.g., Ocean West Contractors, Inc. v.


Halec Constr. Co., 123 Ariz. 470, 600 P.2d 1102, 1105 (1979); Trollope v. Koerner, 21 Ariz.App.


43, 515 P.2d 340, 344 (1973); Moss Constr. Co. v. Wulffsohn, 116 Cal.App.2d 203, 253 P.2d 483,


485 (1953); Szoboszlay v. Glessner, 233 Kan. 475, 664 P.2d 1327, 1333-35 (1983); E.C.A. Envtl.


Management Servs., Inc. v. Toenyes, 208 Mont. 336, 679 P.2d 213, 218 (1984). See also


Annotation, Who Is The "Successful Party" Or "Prevailing Party" For Purposes Of Awarding Costs


Where Both Parties Prevail On Affirmative Claims, 66 A.L.R.3d 1115 (1975). 


       Based on the foregoing, we conclude that NBA, in view of its net recovery of approximately


$85,000, is the sole "prevailing party" as a matter of law. Accordingly, we reverse the award of


fees to Mountain States. Even though we affirm NBA's entitlement to an award of attorney fees,


we must reverse the award as made and remand for a determination of a reasonable fee. [10] See


Moss Constr. Co., 253 P.2d at 484-85. 
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       Finally, plaintiffs argue that they acknowledged owing a portion of the debt both before the


action was commenced and, subsequently, at an early stage of the action. See note 1, supra.


Additionally, they note that they deposited the entire sum due into court. Accordingly, plaintiffs


contend NBA cannot be deemed to have "prevailed," at least as to the amount never seriously


contested by Mountain States. We cannot agree, and hold that NBA has "prevailed" to the extent


of its entire recovery, including the amount Mountain States voluntarily paid after NBA filed its


counterclaim. See Highland Constr. Co. v. Stevenson, 636 P.2d 1034, 1038 (Utah 1981) (for


purposes of an award of fees to the "prevailing party," sums voluntarily paid during the course of


the action are treated as if obtained by judgment). Cf. Maher v. Gagne, 448 U.S. 122, 100 S.Ct.


2570, 2575, 65 L.Ed.2d 653 (1980) (a party has "prevailed" for purposes of awarding fees under


42 U.S.C. § 1988 even if resolution of its claim is through settlement). 


       CONCLUSION 


       The trial court's $6,000 award to Mountain States as an offset for missing or inoperable


equipment is affirmed, but must be increased by $120 for the missing oscilloscope and $377.80 for


the missing noise and distortion meter. The court's award of compound interest is reversed.


Finally, the court's award of attorney fees to both parties is reversed. On remand, then, the trial


court must determine and enter an award of reasonable attorney fees in NBA's favor, increase the


offset in favor of Mountain States as indicated, and recalculate interest to award NBA only simple


interest on the interest installments not paid when due. Additionally, NBA, while not enjoying total


success on this appeal, is clearly the "prevailing party," and is entitled on remand to an award of


its attorney fees reasonably incurred on appeal. [11] See Management Servs. v. Development


Assocs., 617 P.2d 406, 408-09 (Utah 1980). 


       ON PETITION FOR REHEARING 


       Mountain States seeks our reconsideration of the attorney fees issue, particularly our


conclusion that it was not the "prevailing party" in proceedings before the district court. Although







the petition for rehearing is otherwise without merit and is denied, Mountain States identifies an


oversimplification in our opinion which merits comment and clarification. 


       The thrust of Mountain States' petition is that it must be held the prevailing party since it only


claimed all along that it was entitled to some offset, in an amount to be proven, and ultimately


proved it was entitled to an offset. Conversely, Mountain States argues, NBA was the loser


because it contended no offset was in order and it was proven wrong. Mountain States suggests


that the absurdity of our reliance on the "net judgment" rule in a case like this is shown by the fact


that if it had proven offsets totalling even $1.00 less than the amount otherwise due under the


note, despite a near-total victory for Mountain States the net judgment would still be in favor of


NBA and strict application of the net judgment rule would leave NBA the prevailing party. 


       Mountain States' point is well-taken. On the other hand, carrying its own position to an


equivalent extreme works an equally untenable result: If Mountain States had shown its


entitlement to an offset of only $1.00, under its view it would be the prevailing party since it


claimed an offset in an amount to be proven and proved one. 


       We recognized in footnote 7 of our opinion and here emphasize "the need for a flexible and


reasoned approach to deciding in particular cases who actually is the prevailing party." Consistent


with that view, we point out that nothing in our opinion should be taken to suggest that the net


judgment rule can be mechanically applied in all cases, although it will usually be at least a good


starting point. 
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       In this case, we remain convinced that application of the net judgment rule does not distort the


relative success of the parties at trial, as seen from two additional perspectives implicit in Mountain


States' petition. [12] 


       Taking a narrower focus, the real dispute centered on the $30,000 held in court after the initial


disbursement to NBA. Mountain States fought long and hard to show that it was entitled to at least


that amount in offsets. NBA claimed it was entitled to the entire fund, pursuant to its note, since


Mountain States was not entitled to any offset. Total victory for Mountain States would have been


its proving entitlement to all $30,000. Total victory for NBA would have been its proving Mountain


States was entitled to nothing. A "draw" would have been a decision dividing the $30,000 equally.


As it happened, $6,000 was awarded, in effect, to Mountain States and $24,000 was awarded to


NBA. [13] NBA walked away with four times what Mountain States did. On the most important


single issue, NBA persuaded the trial court that the "brain" was not beyond repair. Mountain


States wanted between $13,000 and $35,000 to replace the brain; it got only $3,000 to fix it.


Viewed from this vantage point, NBA must surely be deemed the prevailing party. 


       Taking a more expansive view, comparative victory still belongs to NBA. In this regard,


Mountain States notes that our application of the net judgment rule does not take account of a


claim NBA unsuccessfully asserted for $50,000 in punitive damages. Working this claim into the


analysis, NBA sought approximately $90,000 on its note and $50,000 in punitive damages, for a


total of $140,000. It recovered approximately $85,000, or roughly 60% of what it sought. While


Mountain States was less specific in its pleadings concerning amounts, at a minimum Mountain


States attempted to recover the following amounts from NBA: Missing equipment, $11,500.73;







inoperable equipment, $40,566.71; United Press International claim, $9,510.50; additional payroll


expenses, $3,355; and the loss on the resale of one radio station, $5,500, for a total of


approximately $70,000. It recovered approximately $6,000.00, or about 9% of what it sought. Even


if the amount paid over to NBA early in the course of the litigation is disregarded, while it becomes


a closer call NBA still emerges as the comparative winner. In other words, if we treat NBA as


claiming $30,000 still due on the note and $50,000 in punitive damages, for a total of $80,000, the


$24,000 it then recovered represents 33% of what it sought, which appreciably exceeds the 9%


recovery realized by Mountain States. 


       Viewed in any sensible way, NBA prevailed below and was entitled to the award 
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of a reasonable attorney fee as the prevailing party. 


       DAVIDSON and GREENWOOD, JJ., concur. 


--------- 


Notes: 
[1] At a subsequent hearing convened for another purpose, it was agreed that the trial court would


return this check to Mountain States, which would then immediately pay $59,587.16 to NBA and


deposit the remaining $30,000 to an interest-bearing account pending resolution of the dispute. 
[2] Mountain States also claims the trial court erred by denying its claim for consequential


damages relating to extra payroll expense incurred by reason of the control design brain's


"inoperable" condition. We agree with the trial court that Mountain States failed to meet its burden


of proving that, but for the condition of the control design brain, those expenses would not have


been necessary. 


Mountain States also objects to the trial court's post-trial amendment of the judgment to permit


disbursement of the deposited funds to Sterrett Neale personally rather than directly to NBA. The


court granted the motion to amend the judgment ex parte, apparently regarding this modification


as merely clerical in nature. While we agree that the court should have allowed Mountain States


sufficient time to respond to the motion, its failure to do so is harmless error in light of our decision


favorable to defendants. 
[3] Hoping to persuade us to adopt replacement cost as the measure of its damages, Mountain


States argues this document should not be considered by us because it was not admitted as


evidence of repair costs. However, our attention is drawn to no indication in the record that the


court admitted the document for a limited purpose, nor to any objection by Mountain States to the


document's admission for particular purposes. In view of our affirmation of repair cost as the


appropriate measure of damages in this case, we note that if this evidence were disregarded, this


offset in favor of Mountain States would have to be set aside altogether. No other evidence in the


record bears on the cost to repair this equipment. 
[4] Cf. 28 U.S.C.A. § 1961(b) (1989) (expressly providing for interest "compounded annually"). 
[5] A close reading of Jensen v. Lichtenstein, 45 Utah 320, 145 P. 1036 (1915), relied on by NBA,


reveals the Court's intention that the unpaid interest earn interest, but it is not clear it intended the


interest upon the interest to bear interest. Id. 145 P. at 1041. The interpretation favoring simple


interest is supported by the overall result in Jensen. The interest payments in that case were $175







per month. The Court said: 


When therefore the several sums of $175, with interest thereon at the rate of 8 per cent per annum


from the date they severally became due until the judgment was entered as aforesaid, are all


added to the principal, the total amount is the amount for which judgment should be entered. 


Id. If the Court had intended the missed interest installments to bear compounded interest, these


particular installments would have been added to the principal once overdue, rather than making


sure they existed as "several sums of $175" and waiting until judgment to add them to the


principal. Furthermore, the provision in Jensen is distinguishable from the provision at issue here. 
[6] There are actually three attorney fee provisions in the record. The individual guaranty of Dan


Lacy provides that Lacy will "reimburse Neale for all costs and expenses including attorney's fees


incurred in the enforcement of this guaranty." Since the trial court had no occasion to award NBA


a judgment on the guaranty, we need not consider this provision. 


The promissory note also provides that "[t]he undersigned [Mountain States] promises to pay


costs of collection and attorneys' fees in reasonable amount if default is made in the payment of


this Note." Because NBA is the party due fees under this provision and also, as we will explain,


the "prevailing party" under the fees provision in the purchase agreement, we need not separately


consider the note provision, which is merely duplicative given the posture of this case. 
[7] The determination of a "prevailing party" becomes even more complicated in cases involving


multiple claims and parties, see Pioneer Roofing Co. v. Mardian Constr. Co., 152 Ariz. 455, 733


P.2d 652 (Ct.App.1986); the granting of non-monetary relief to one or more parties, see Watson


Constr. Co. v. Amfac Mortgage Corp., 124 Ariz. 570, 606 P.2d 421, 435-36 (Ct.App.1979); Food


Pantry, Ltd. v. Waikiki Business Plaza, Inc., 58 Haw. 606, 575 P.2d 869, 879 (1978); and where


the ultimate award of money damages does not adequately represent the actual success of the


parties under the peculiar posture of the case. See Owen Jones & Sons, Inc. v. C.R. Lewis Co.,


497 P.2d 312, 313-14 (Alaska 1972). These cases demonstrate the need for a flexible and


reasoned approach to deciding in particular cases who actually is the "prevailing party." 
[8] It appears that where both plaintiff and defendant recover in the same action but the


counterclaim does not arise from the same transaction as the plaintiff's claim, both parties may be


considered to have prevailed and, therefore, to be entitled to a portion of their fees. See, e.g.,


Elder v. Triax Co., 740 P.2d 1320, 1321-22 (Utah 1987); Moran v. Lewis, 131 Conn. 680, 41 A.2d


905, 905 (1945). However, this rule would not apply here because Mountain States' claim and


NBA's counterclaim arose from the same transaction. 
[9] We note the limited reliance we purposefully place on Checketts. While we agree that there can


be but one "prevailing party" in an action such as this, we think that the result reached in


Checketts, to the effect that a defendant who defeats a plaintiff's claim, but also loses on its


counterclaim, is the "prevailing party" entitled to fees as a matter of course, 1 P.2d at 953, makes


little sense and is probably no longer valid. 
[10] The trial court in this case, in awarding fees to both sides, simply awarded each the total


amount of its accumulated billing statements. On remand, the trial court's calculation of a


reasonable fee should comport with Dixie State Bank v. Bracken, 764 P.2d 985, 989-90 (Utah


1988). Of course, a reasonable fee will compensate NBA only for those fees necessarily incurred







in resolution of issues in NBA's favor, and should not include fees relating to the issues resolved in


Mountain States' favor. See Stacey Properties v. Wixen, 766 P.2d 1080, 1085 (Utah Ct.App.1988)


(party entitled to attorney fees "was entitled to attorney fees for the claims on which it was


successful"). Cf. Graco Fishing & Rental Tools, Inc. v. Ironwood Exploration, Inc., 766 P.2d 1074,


1079-80 (Utah 1988) (suggesting need to "differentiate between the time spent on the successful


claim[s] and the time spent on unsuccessful claims" and propriety of awarding fees only for the


former); Trayner v. Cushing, 688 P.2d 856, 858 (Utah 1984) (per curiam) ("[A] party is entitled only


to those fees attributable to the successful vindication of contractual rights within the terms of their


agreement."). 
[11] Of course, the point made in footnote 10 about the recoverable aspects of NBA's overall


attorney fee applies with equal force to the reasonable fee awardable on remand for attorney


services rendered on appeal. 
[12] We reject two additional approaches urged by Mountain States. First, Mountain States argues


that NBA did not effectively accelerate the balance due under the note so that only unpaid


installments, not the entire balance, can properly be deemed the subject of NBA's claim.


Throughout this litigation, the parties and the trial court treated the note as having been


accelerated by NBA, rendering the entire balance due. The fact that Mountain States deposited


the entire balance into court, rather than merely installments as they came due, is consistent with


this conclusion. We accordingly decline to address this contention. See Zions First Nat'l Bank v.


National Am. Title Ins. Co., 749 P.2d 651, 657 (Utah 1988). 


Second, Mountain States argues that our reliance on Highland Constr. Co. v. Stevenson, 636 P.2d


1034 (Utah 1981), is misplaced. The main opinion cites Highland in support of our conclusion that


NBA "prevailed" for purposes of the "net judgment" rule to the full extent of its recovery on the


note, including the $59,587.16 voluntarily paid by Mountain States after NBA filed its counterclaim.


Mountain States argues that because the full amount of the promissory note was deposited with


the court before the counterclaim was filed, the rule established in Highland should not apply. We


are not convinced. Even though the amount was deposited into court, NBA was no less deprived


of the money it was owed than if Mountain States had merely kept the money in its own account.


Either way, NBA was required to march into court, incur attorney fees to collect on the note, and


defend itself against the claimed offsets. Accordingly, the locus of the withheld funds pending


ultimate resolution is essentially irrelevant in determining whether NBA has prevailed. 
[13] Our initial opinion only shifted a few hundred dollars from NBA to Mountain States and left the


parties' comparative degree of success essentially unchanged. 


--------- 
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440 Mass. 723


NATIONAL LUMBER COMPANY


v.


UNITED CASUALTY AND SURETY INSURANCE COMPANY, INC., & others[1] (and a


companion case[2]).


No. SJC-09034.


Supreme Judicial Court of Massachusetts, Worcester.


January 22, 2004.


        December 1, 2003. 


Mechanic's Lien. Lien. Statute, Construction. 


        CIVIL ACTION commenced in the Westborough Division of the District Court Department on


February 5, 1996. Following review by this court, 430 Mass. 663 (2000), a second civil action was


commenced in the Westborough Division on April 25, 2001. 


        After consolidation of the two actions in the District Court, motions to strike a bond or to


increase the penal sum of the bond, and to assess damages were heard by Patrick A. Fox, J. 


        The Supreme Judicial Court granted an application for direct appellate review. 


[440 Mass. 724]         Thomas I. Elkind (Lawrence M. Kraus with him) for LeFrancois Construction


Corporation. 


Louis J. Caccavaro, Jr. (Mark E. Barnett with him) for National Lumber Company. 


Marshall F. Newman for Northeastern Retail Lumber Association & another, amici curiae,


submitted a brief. 


        Present: Marshall, C.J., Greaney, Ireland, Spina, Cowin, Sosman, & Cordy, JJ. 


        COWIN, J. 


        We are asked to decide an issue of statutory interpretation: whether a mechanic's lien


recorded pursuant to G. L. c. 254, § 4, includes contractual interest and reasonable attorney's fees


incurred in enforcing the lien. We conclude that it does not.[3] 


        1. Background. 


        This is the second appeal in a case that began as an in rem proceeding to enforce a


mechanic's lien. The facts underlying the plaintiff's claim are set forth in our prior opinion, National


Lumber Co. v. LeFrancois Constr. Corp., 430 Mass. 663, 664-665 (2000) (National Lumber I). We


summarize only those undisputed facts that are relevant to the issues now before us. LeFrancois


Construction Corporation purchased a lot in Northborough on which it intended to construct a


house and contracted with the plaintiff, National Lumber Company, to supply lumber and other


materials for the house. The contract also provided that LeFrancois would pay National Lumber


interest at eighteen per cent annually on any amount remaining unpaid and reasonable charges of


collection including attorney's fees. National Lumber perfected a mechanic's lien by filing a notice


of contract and a sworn statement that claimed an amount due for materials totaling $26,103.98.







See G. L. c. 254, §§ 4 and 8.[4],[5] After the notice of [440 Mass. 725] contract was filed but


before the lien was perfected, LeFrancois sold the house to the defendants, Dean and Stephanie


Schwartz. National Lumber brought an action to enforce its mechanic's lien against the


Schwartzes, and in National Lumber I, we held that it could validly enforce the lien against them,


even though they were not named as defendants until after the expiration of the statutory deadline,


see G. L. c. 254, § 11,[6] for the filing of the plaintiff's complaint. National Lumber I, supra at 666. 


        Thereafter, the Schwartzes obtained a dissolve lien bond in the penal sum of $26,104 from


United Casualty and Surety Insurance Company (United).[7] The Schwartzes recorded the bond in


the Worcester County registry of deeds and served a copy of the bond on the plaintiff.


Approximately two weeks later, the plaintiff filed a complaint to enforce the bond against United in


the District Court, and moved to strike the bond as insufficient or increase the penal sum of the


bond to include National Lumber's service charges and attorney's fees and for an assessment of


damages. The District Court consolidated these cases, denied the plaintiff's motions, and


concluded that G. L. c. 254 limits a mechanic's lien to the amount claimed pursuant to § 8.


Judgment entered against the Schwartzes and the District Court declared that the plaintiff was


entitled to enforce the dissolve lien bond held by United. National Lumber appealed to the


Appellate Division of the District Court, which reversed, holding that the lien included "reasonable


contracted-for interest and related expenses" including attorney's fees. We [440 Mass. 726]


granted the defendants' application for direct appellate review.[8] 


        2. Discussion. 


        A mechanic's lien is a statutory creation, East Coast Steel Erectors, Inc. v. Ciolfi, 417 Mass.


602, 605 (1994); Pratt & Forrest Co. v. Strand Realty Co., 233 Mass. 314, 318 (1919), and can be


enforced only by strict compliance with the statute. Savoie Quarry & Constr. Co. v. Ziman, 234


Mass. 210, 214 (1919). General Laws c. 254 governs the creation, perfection, and dissolution of a


mechanic's lien and "is strictly construed against the party claiming the lien." NG Bros. Constr. v.


Cranney, 436 Mass. 638, 644 (2002). We have discussed the statutory process in prior opinions.


See Tremont Tower Condominium, LLC v. George B.H. Macomber Co., 436 Mass. 677 (2002);


NG Bros. Constr. v. Cranney, supra; National Lumber I, supra; Hammill-McCormick Assocs., Inc.


v. New England Tel. & Tel. Co., 399 Mass. 541 (1987). Here, our inquiry is limited to whether a


mechanic's lien recorded pursuant to G. L. c. 254, § 4, includes contractual interest and


reasonable attorney's fees in addition to the amount claimed for labor and materials. We conclude


that it does not. 


        "The primary purpose of the lien is to provide security to contractors, subcontractors,


laborers, and suppliers for the value of their services and goods provided for improving the


owner's real estate. . . . At the same time, the statute contains filing and notice requirements to


protect the owner and others with an interest in the property." Hammill-McCormick Assocs., Inc. v.


New England Tel. & Tel. Co., supra at 542-543. See BloomSouth Flooring Corp. v. Boys' & Girls'


Club of Taunton Inc., ante 618 (2003). The statute creates a self-enforcing system to promote the


lien's purposes. G. L. c. 254, § 4 (on filing and giving notice, subcontractor creates lien to secure


"payment of all labor and material" furnished), § 8 (on filing sworn statement of "amount due," lien


perfected), and § 14 (lien dissolved [440 Mass. 727] when bond "in a penal sum equal to the







amount of the lien" recorded). 


        Statutory language is the primary source of legislative intent. Hoffman v. Howmedica, Inc.,


373 Mass. 32, 37 (1977). Where the language is plain and unambiguous, it is conclusive of the


Legislature's purpose. Pyle v. School Comm. of S. Hadley, 423 Mass. 283, 285 (1996), and cases


cited. We do not "read into the statute a provision which the Legislature did not see fit to put there,


whether the omission came from inadvertence or of set purpose." General Elec. Co. v.


Department of Envtl. Protection, 429 Mass. 798, 803 (1999), quoting King v. Viscoloid Co., 219


Mass. 420, 425 (1914). 


        The plain wording of G. L. c. 254 limits a mechanic's lien created pursuant to § 4 to the


amount due for labor and materials. Section 4 authorizes a subcontractor to create a lien for "all


labor and material." Section 8 requires the subcontractor to file a statement of the claim for "the


amount due him" within thirty days of the § 4 notice. The subcontractor creates a valid lien even if


he negligently misstates "the amount due for labor or material." G. L. c. 254, § 11. Finally, the


property owner may dissolve the lien by obtaining a surety bond "in a penal sum equal to the


amount of the lien sought to be dissolved conditioned for the payment of any sum which the


claimant may recover on his claim for labor or labor and materials " (emphasis added). G. L. c.


254, § 14. Nowhere in this detailed statutory framework is there a reference to interest or


attorney's fees. Contractual interest and attorney's fees are not "labor and material," nor can they


be part of the "amount due" at the time the statement of claim is filed because they have not yet


been determined. 


        Despite the language in these provisions, National Lumber asks us to interpret the statute to


authorize contractual interest and attorney's fees as part of the lien. It cites language in § 17


("rebate of interest"), § 21 ("with interest"), and § 22 ("Costs shall be in the discretion of the court .


. . "), as indicating the Legislature's intent that the statute be construed broadly to promote a


meaningful collection mechanism for subcontractors. 


[440 Mass. 728] However, these provisions do not concern the enforcement of a lien created


pursuant to § 4. See G. L. c. 254, § 17 (immature claims), § 21 (distribution following court-ordered


sale), § 22 (costs following court-ordered sale). Where language in certain provisions is noticeably


absent from other provisions of the same statute, such as here, we have consistently held that


"the language should not be implied where it is not present." Hallett v. Contributory Retirement


Appeal Bd., 431 Mass. 66, 69 (2000), quoting First Nat'l Bank v. Judge Baker Guidance Ctr., 13


Mass.App. Ct. 144, 153 (1982). 2A N. Singer, Sutherland Statutory Construction § 46:06, at 194


(6th ed. 2000) ("where the legislature has carefully employed a term in one place and excluded it


in another, it should not be implied where excluded").[9] 


        Any doubt that the statutory language is limited to labor and materials is resolved by a


consideration of other factors. Reading the statute to allow for the recovery of interest and


attorney's fees as a component of the lien would contradict the Legislature's unambiguous intent


that an interested person may dissolve the lien by obtaining a surety bond in the amount due for


labor and materials and recording it. G. L. c. 254, § 14. Allowing a lien holder to record a claim for


one amount, pursuant to § 8, and, as here, later to assert a higher amount because of terms in the


contract, would subvert the statute's purpose to protect those with an interest in the property. See







Hammill-McCormick Assocs., Inc. v. New England Tel. & Tel. Co., supra at 543, and cases cited;


Valentine Lumber & Supply Co. v. Thibeault, 336 Mass. 411, 413 (1957). Further, the design of G.


L. c. 254 ensures that a person searching the records in a registry of deeds can determine with


certainty the amount due. G. L. c. 254, § 8 (recorded, sworn statement of claim must state "a [440


Mass. 729] just and true account of the amount due him"). See also National Lumber I, supra at


668.[10] 


        The plaintiff perfected a lien in an amount due for materials, as stated in its sworn statement


of claim, of 0B103.98. Its recovery from the Schwartzes is limited by statute to this amount. The


Schwartzes' liability derives solely from statute and these statutes present explicit means and


amounts for recovery. 


        The District Court was correct in holding that the lien was dissolved when the Schwartzes


recorded United's surety bond. According to G. L. c. 254, § 14, a "person in interest" may dissolve


a mechanic's lien by recording a surety bond "in a penal sum equal to the amount of the lien


sought to be dissolved conditioned for the payment of any sum which the claimant may recover on


his claim for labor or labor and materials. Upon the recording of the bond, the lien shall be


dissolved." Just as strict compliance with the provisions is required to perfect the lien, National


Lumber I, supra at 666, so may a person in interest dissolve the lien by strictly adhering to the


statute. Here, the lien was dissolved because the defendants complied with § 14. 


        Finally, National Lumber claims that it is entitled to statutory interest pursuant to G. L. c. 231,


§§ 6C and 6H.[11] Neither of these provisions is applicable in the instant case because the nature


of the plaintiff's action is in rem, to enforce a lien. Howard v. Robinson, 5 Cush. 119, 121 (1849).


The plaintiff's [440 Mass. 730] action is neither "based on contractual obligations" nor one "in


which damages are awarded." G. L. c. 231, §§ 6C, 6H. 


Judgment of the District Court affirmed. 


--------- 


Notes: 
[ 1] Dean Schwartz and Stephanie Schwartz. 
[ 2] National Lumber Company vs. LeFrancois Construction Corporation & others. National


Lumber voluntarily dismissed the claims against LeFrancois, which never appeared in this action.


See National Lumber Co. v. LeFrancois Constr. Corp., 430 Mass. 663, 665 n.6 (2000) (National


Lumber I). 
[ 3] We acknowledge the amicus brief filed jointly by the Northeastern Retail Lumber Association


and the Massachusetts Retail Lumber Dealers Association. 
[ 4] General Laws c. 254 was substantially revised by St. 1996, c. 364. The statutory language in


effect before 1996 governs this case. National Lumber I, supra at 665 n.4. 
[ 5] General Laws c. 254, § 4, as amended through St. 1984, c. 355, § 2, provided: "Whoever,


subsequent to the date of the original contract, furnishes labor or material, or both labor and


material, or performs labor, under a written contract with a contractor, or with a subcontractor of


such contractor, may file in the registry of deeds for the county or district where such land lies a


notice of his contract . . . . Upon filing a notice, as hereinbefore provided, and giving actual notice


to the owner of such filing, the sub-contractor shall have a lien to secure the payment of all labor







and material, which he is to furnish or has furnished, upon the building or structure . . . ." General


Laws c. 254, § 8, read: "A lien under section four shall be dissolved unless the subcontractor . . .


shall within thirty days after the date on which the contract of said subcontractor is to be


performed, file in the registry of deeds in the county or district where the land lies a statement,


signed and sworn to by him . . . giving a just and true account of the amount due him, with all just


credits, a brief description of the property, and the names of the owners as set forth in the notice of


contract." 
[ 6] General Laws c. 254, § 11, stated: "The lien shall be dissolved unless a civil action to enforce


it is commenced within sixty days after the filing of the statement required by section eight." (The


statute now allows filing of the statement within ninety days. St. 1996, c. 364, § 11.) 
[ 7] Such a bond is in a penal sum equal to the amount of the lien. See G. L. c. 254, § 14. 
[ 8] The parties have stipulated that if the decision of the Appellate Division is affirmed, then final


judgment will be entered in favor of National Lumber in the amount of $66,688.32, which includes


contractual interest and reasonable attorney's fees as of December 31, 2002. The stipulation


removes any procedural bar to an appeal to this court because of the interlocutory character of the


decision. Arlington Trust Co. v. Pappalardo, 383 Mass. 870, 871 (1981). 
[ 9] The plaintiff also claims, by analogy to other security interests, that because a debt follows its


security, "a mechanic's lien is security for the obligation to pay all costs one contractually agrees to


pay in connection with the provision of building materials and/or labor incorporated into a structure


on the property against which the mechanic's lien is asserted." The mechanic's lien owes its


existence to the Legislature, which may limit the lien, even if in doing so it deviates from principles


underlying other security interests. 
[ 10] The plaintiff mentions in passing that the amount due listed in its sworn statement of claim


included a small amount of interest. To the extent that this is an argument, it is made for the first


time in this court and has been waived. Mass. R. A. P. 16 (a) (4), as amended, 367 Mass. 921


(1975). Nor does the mention of this fact rise to the level of appellate argument. Id. See Doe v.


Superintendent of Schs. of Stoughton, 437 Mass. 1, 7 (2002). 
[ 11] General Laws c. 231, § 6C, states: "In all actions based on contractual obligations, upon


verdict, finding or order for judgment for pecuniary damages, interest shall be added by the clerk


of the court to the amount of damages . . . ." 


        General Laws c. 231, § 6H, provides: "[I]n any action in which damages are awarded, but in


which interest on said damages is not otherwise provided by law, there shall be added by the clerk


of court to the amount of damages interest thereon . . . ." 


--------- 
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PARKWEST HOMES, LLC, an Idaho limited liability company, Plaintiff-Appellant,


v.


Julie G. BARNSON, an unmarried woman; and Mortgage Electronic Registration Systems,


Inc., a Delaware corporation, as nominee for Homecomings Financial, LLC aka


Homecomings Financial Network, Inc., Defendants,


and


Residential Funding Real Estate Holdings, LLC, a Delaware limited liability company,


Intervenor-Respondent.


No. 38919.


Supreme Court of Idaho, Boise


April 18, 2013


[302 P.3d 19] [Copyrighted Material Omitted] 


[302 P.3d 20]


          Moffatt Thomas Barrett Rock & Fields, Chtd, Boise, attorneys for Appellant. Robert Burns


argued. 


          Hawley, Troxell, Ennis & Hawley, LLP, Boise, attorneys for Respondent. Geoffrey Wardle


argued. 


SUBSTITUTE OPINION, THE COURT'S PRIOR OPINION DATED FEBRUARY 4, 2013 IS


HEREBY WITHDRAWN 


          W. JONES, Justice. 


I. NATURE OF THE CASE 


         This is an appeal from an order granting summary judgment in an action to foreclose a


mechanic's lien by ParkWest Homes, LLC (" ParkWest" ) against Julie Barnson (" Barnson" ) and


Mortgage Electronic Services, Inc. (" MERS" ). In ParkWest Homes, LLC v. Barnson, 149 Idaho


603, 238 P.3d 203 (2010) (hereinafter " ParkWest I " ), this Court held that ParkWest's lien on the


property was valid. After this Court's decision in ParkWest I, property encumbered by ParkWest's


lien was conveyed to Residential Funding Real Estate Holdings, LLC (" Residential" ) via a


trustee's sale conducted by First American. Residential intervened in this action and sought


summary judgment. The district court dismissed MERS from the action and granted Residential


summary judgment. It ruled that Residential took the property free and clear of ParkWest's lien on


the property, because neither Residential nor its predecessors-in-interest were named in this


action. ParkWest appeals the district court's grant of summary judgment. 


II. FACTUAL AND PROCEDURAL BACKGROUND 


         The facts giving rise to the current action were described by this Court in ParkWest I: 


On March 27, 2006, ParkWest Homes LLC and [Julie] Barnson both signed a written contract


dated March 15, 2006, under which ParkWest agreed to construct a home on certain real property







for $422,000. At the time that the parties negotiated and executed the contract, ParkWest was not


registered under the Idaho Contractor Registration Act, Idaho Code §§ 54-5201 to 54-5212


(Contractor Act). On April 7, 2006, Barnson purchased the property upon which the home was to


be built. ParkWest registered under the Contractor Act on May 2, 2006; it commenced


construction of the home on May 22, 2006; and it claims to have substantially completed


construction on November 1, 2006. 


[302 P.3d 21]


ParkWest and Barnson later had a dispute as to whether she had paid all sums due. On


November 28, 2006, ParkWest recorded a mechanic's lien against the property, claiming that the


sum of $189,117.99, plus interest, was due for labor and materials it furnished in constructing the


home. On November 14, 2006, two deeds of trust were recorded against the property. Mortgage


Electronic Services, Inc., (MERS) is the beneficiary under both deeds of trust. 


149 Idaho at 604-05, 238 P.3d at 204-05. In addition to MERS being named the beneficiary under


the deed of trust, Transnation Title (" Transnation" ) was named the trustee. On June 28, 2007,


First American was appointed the successor trustee. 


         On August 7, 2007, ParkWest filed an action to foreclose its lien. It named only Barnson and


MERS as party-defendants. It did not name either Transnation, the original trustee, or First


American, the successor trustee. On August, 13, 2007, ParkWest recorded a lis pendens with the


Canyon County Recorder. On September 13, 2007, ParkWest recorded an amended lis pendens.


On September 30, 2008, ParkWest and Barnson filed a Stipulation for Entry of Final Judgment.


This stipulation enabled ParkWest to take immediate possession of the property, and in return


ParkWest agreed to release Barnson from any personal liability (" Barnson Judgment" ); neither


MERS nor First American was a party to this stipulation. 


         On October 2, 2008, MERS filed a motion for summary judgment arguing that ParkWest's


mechanic's lien was void because ParkWest failed to comply with I.C. §§ 45-507, 45-525.


ParkWest I, 149 Idaho at 605, 238 P.3d at 205. On October 6, 2008, ParkWest filed the Second


Amended Complaint to Foreclose its lien. On October 7, 2008, the district court entered judgment


against Barnson, which was recorded the same day. The Judgment against Barnson did not name


Residential nor any of its predecessors-in-interest. 


         On January 26, 2009, the district court granted summary judgment in favor of MERS.


ParkWest appealed the district court's order to this Court on March 9, 2009. On July 20, 2009,


because of Barnson's default, the deed of trust was foreclosed by First American through a


trustee's sale. First American conveyed the property to Residential through a Trustee's Deed. 


         In ParkWest I, decided on June 25, 2010, this Court reversed the district court's grant of


summary judgment. ParkWest I, 149 Idaho at 609, 238 P.3d at 209. In that case, this Court


decided that ParkWest adequately complied with I.C. § 45-507, and its lien was not lost under the


Contractor Act. Id. (" Therefore, [ParkWest] is entitled to a lien on the property" ). 


         On September 14, 2010, ParkWest filed a third complaint to foreclose its lien. Again, it


named only Barnson and MERS, and did not name Transnation, First American, or Residential.


Residential intervened in the action on November 10, 2010. MERS sought to be dismissed by the


district court on November 12, 2010. MERS no longer held any interest in the property, because







the property was conveyed to Residential during a trustee's sale. The district court dismissed


MERS in its decision dated February 16, 2011. 


         Residential sought summary judgment on November 17, 2010, claiming that ParkWest's lien


was not valid against Residential, because ParkWest did not commence an action against


Residential's predecessor-in-interest, First American, within six months of filing its lien pursuant to


I.C. § 45-510. Because ParkWest failed to commence an action against First American,


Residential maintained that it took the property free and clear of ParkWest's lien. The district court


granted Residential's motion for summary judgment on February 16, 2011. Final judgment was


entered in favor of Residential on March 1, 2011. After the district court disposed of post-judgment


orders, ParkWest timely filed its Notice of Appeal on June 21, 2011. 


III. ISSUES ON APPEAL 


1. Whether the " law of the case" doctrine forecloses additional challenges to the validity of a lien,


when the party presently [302 P.3d 22] challenging the lien was not a party to the prior appeal. 2.


Whether a lienor seeking to enforce a mechanic's lien against property encumbered by a deed of


trust must name the trustee of the deed of trust within the period of time required by statute to give


the lien effect against subsequent holders of legal title. 3. Whether ParkWest's judgment against


Barnson, of which Residential had constructive notice, gives rise to any claim against the property.


IV. STANDARD OF REVIEW 


          An appeal from summary judgment is reviewed under the same standard a district court


uses when granting a motion for summary judgment. A & J Const. Co., Inc. v. Wood, 141 Idaho


682, 684, 116 P.3d 12, 14 (2005). Under Rule 56(c) of the Idaho Rules of Civil Procedure,


summary judgment is proper if " the pleadings, depositions, and admissions on file, together with


the affidavits, if any, show that there is no genuine issue as to any material fact and that the


moving party is entitled to a judgment as a matter of law." If the evidence reveals no disputed


issues of material fact, then summary judgment should be granted. Smith v. Meridian Joint Sch.


Dist. No. 2, 128 Idaho 714, 718-19, 918 P.2d 583, 587-88 (1996). In making this determination, "


all disputed facts are liberally construed in favor of the non-moving party." McCoy v. Lyons, 120


Idaho 765, 769, 820 P.2d 360, 364 (1991). Circumstantial evidence can create a genuine issue of


material fact. Id. Inferences that can reasonably be made from the record are made in favor of the


non-moving party. Id. However, the non-moving party may not rest on a mere scintilla of evidence.


Id. If the record raises neither a question of witness credibility nor requires weighing the evidence,


then summary judgment should be granted. Merrill v. Duffy Reed Constr. Co., 82 Idaho 410, 414,


353 P.2d 657, 659 (1960). " The moving party is entitled to judgment when the nonmoving party


fails to make a showing sufficient to establish the existence of an element essential to that party's


case...." Badell v. Beeks, 115 Idaho 101, 102, 765 P.2d 126, 127 (1988). 


          On review, the interpretation of a statute is an issue of law over which the Supreme Court


exercises free review. Idaho Fair Share v. Idaho Public Utilities Comm'n, 113 Idaho 959, 961-62,


751 P.2d 107, 109-110 (1988), overruled on other grounds by J.R. Simplot Co. v. Idaho State Tax


Comm'n, 120 Idaho 849, 820 P.2d 1206 (1991). Our primary function when interpreting a statute is


to give effect to the legislative intent, which should be derived, where applicable, from the clearly


expressed intent of the legislature. Payette River Prop. Owners Ass'n v. Bd. of Comm'rs of Valley







Cnty., 132 Idaho 551, 557, 976 P.2d 477, 483 (1999); George W. Watkins Family v. Messenger,


118 Idaho 537, 539-40, 797 P.2d 1385, 1387-88 (1990). 


V. DISCUSSION 


A. The " Law of the Case" Doctrine. 


          The first issue is whether the " law of the case" doctrine forecloses additional challenges to


the validity of a lien, when the party challenging the validity of the lien was not a party to the prior


appeal. We hold it does not. 


         ParkWest argues that the district court erred when it ruled that the " law of the case" doctrine


did not foreclose additional challenges to the validity of ParkWest's lien. ParkWest argues that the


" law of the case" doctrine precludes any arguments that could have been raised in the earlier


appeal. ParkWest contends Residential is bound by ParkWest I, because Residential had


constructive notice of this action, and Residential has failed to demonstrate how its challenge to


the validity of ParkWest's lien validity could not have been raised on appeal in ParkWest I. 


          Residential argues that the holding of this Court in ParkWest I does not preclude its


challenge to the validity of ParkWest's lien, because ParkWest I did not rule that " the lien was


valid for all purposes and immune from any other attack." Residential argues that this Court's


holding that the lien was valid applies only to the specific issues raised in that appeal. Also,


Residential maintains that it would not have been possible to raise these challenges in ParkWest I,


because Residential [302 P.3d 23] did not intervene until after the appeal. 


         The district court ruled that the " law of the case" doctrine does not preclude Residential's


challenges to ParkWest's lien, because this Court addressed four specific issues related to an


earlier grant of summary judgment. It also ruled ParkWest I only dealt with the validity of


ParkWest's lien with regard to four requirements of validity, and is not controlling on the other


issues of lien validity or enforcement not addressed on appeal. The district court further ruled that


Residential could not have raised these issues on appeal, because Residential was not a party in


this action at that time. 


          This Court adheres to the " law of the case" doctrine, which we have articulated as follows: 


The doctrine of " law of the case" is well established in Idaho and provides that upon an appeal,


the Supreme Court, in deciding a case presented states in its opinion a principle or rule of law


necessary to the decision, such pronouncement becomes the law of the case and must be


adhered to throughout its subsequent progress, both in the trial court and upon subsequent


appeal. 


Swanson v. Swanson, 134 Idaho 512, 515, 5 P.3d 973, 976 (2000) (internal citations omitted). "


The ‘ law of the case’ doctrine also prevents consideration on a subsequent appeal of alleged


errors that might have been, but were not, raised in the earlier appeal." Taylor v. Maile, 146 Idaho


705, 709, 201 P.3d 1282, 1286 (2009). 


          In the present appeal, the alleged error could not have been addressed at the time of


ParkWest I, because Residential was not a party to that case. The law of the case only binds the


parties to the appeal. See Johnson v. Young, 53 Idaho 271, 283, 23 P.2d 723, 728 (1932) (holding


that the court's litigation of appellant's status as a taxpayer on appeal was the law of the case, "


which governs us and the parties litigant" ); Vill. of Heyburn v. Sec. Sav. & Trust Co., 55 Idaho







732, 746, 49 P.2d 258, 264 (1935) (finding the law of the case governs " subsequent litigation


between the same parties over the same issues" ). This is a common rule across the country. E.g. 


PG & E Corp. v. Pub. Util. Comm'n, 118 Cal.App.4th 1174, 1193, 13 Cal.Rptr.3d 630, 643-44


(2004); State ex rel. Frazier & Oxley v. Cummings, 214 W.Va. 802, 591 S.E.2d 728, 739 n. 15


(2003). 


         In ParkWest I, this Court determined that ParkWest's lien substantially complied with I.C. §


45-507 and that the lien was valid for labor and materials supplied after the contractor registered.


149 Idaho at 604, 238 P.3d at 204. But the issues addressed by this Court centered on whether


ParkWest's lien adequately complied with relevant Idaho statutes. Id. After examining the


substance, form, and structure of ParkWest's lien, this Court held that ParkWest was " entitled to a


lien on the property." Id. That decision is only the law of the case between the parties involved in


that appeal. Neither Residential nor its predecessors-in-interest were a party to that appeal. 


         Therefore, the " law of the case" doctrine does not preclude Residential's challenges to


ParkWest's lien, and the district court did not err in holding that it did not preclude Residential's


challenges to the validity of ParkWest's lien. 


B. ParkWest Lost its Lien as Against Residential for Failing to Name the Trustee. 


          We next turn our attention to whether a lienor seeking to enforce a mechanic's lien against


property encumbered by a deed of trust must name the trustee of the deed of trust within the


period of time required by statute to give effect to the mechanic's lien against subsequent holders


of legal title. We hold that the lienor must. 


          ParkWest challenges the district court's ruling that because ParkWest failed to name


Residential or its predecessors-in-interest, ParkWest's lien was not valid against Residential under


I.C. § 45-510. ParkWest acknowledges that with respect to First American, its lien was lost. But


ParkWest qualifies the interest held by First American as mere legal title with the power of sale. All


other interests, it argues were held by Barnson. ParkWest further argues that the mechanic's lien


attached to the [302 P.3d 24] property from the date of the commencement of work, which was


approximately six months before the MERS deed of trust was recorded. 


         Residential, however, argues that ParkWest's lien is not valid as to it, because ParkWest did


not comply with I.C. § 45-510 requiring the lien claimant to commence an action against an


interested party within six months. Failure to comply with these requirements, Residential argues,


divests the court of jurisdiction to enforce the lien. Residential argues that because neither


Residential nor its predecessors-in-interest were named in the action, the lien is not valid against


unnamed parties. Residential additionally argues that Barnson's interest in the property, when she


executed the deed of trust was good against all persons except Transnation as the original trustee


under the deed of trust. Residential's argument follows that since First American succeeded


Transnation as trustee and foreclosed on the Barnson deed of trust, Barnson was fully divested


and the property was conveyed to Residential. 


         The district court ruled that I.C. § 45-510 extinguishes a court's jurisdiction to enforce a


mechanic's lien if an action is not brought to enforce it within six months. The district court further


found that an action must be brought against all parties who hold an interest in the property. The


district court ruled that Transnation was a necessary party to enforce the deed, because it held the







power to convey legal title. It further held that both Residential and First American's interest in the


property arose from Transnation, and were not named in this action; the lien, therefore, was not


valid against Residential. 


          Idaho is a title theory state, whereby a deed of trust is a title-passing procedure. This Court


extensively discussed this procedure in Long v. Williams, 105 Idaho 585, 587, 671 P.2d 1048,


1050 (1983). We noted that a deed of trust is effectively a mortgage with a power of sale, but as


security for that mortgage, legal title passes to the trustee. Id. at 587-88, 671 P.2d at 1050-51


When a deed of trust is executed and delivered, the legal title of the property passes to the


trustee. I.C. § 45-1502(4); Defendant A. v. Idaho State Bar, 132 Idaho 662, 665, 978 P.2d 222,


225 (1999). 


          A mechanic's lien is provided for by statute, and as a creature of statute, substantial


compliance with that statute is required to perfect the lien. Baker v. Boren, 129 Idaho 885, 895,


934 P.2d 951, 961 (Ct.App.1997). Idaho Code § 45-510 provides a court with jurisdiction to


enforce a lien when a lien is filed and an action commenced within six months. Palmer v. Bradford,


86 Idaho 395, 401, 388 P.2d 96, 99 (1963). However, even if an action is brought to enforce a lien


within a six month period, it is lost against the interests of persons not named. Willes v. Palmer, 78


Idaho 104, 108, 298 P.2d 972, 975 (1956). Thus, in a foreclosure action, the action (1) must be


timely brought under statute; and (2) must timely name the proper interested parties. 


         In Palmer, this Court held that a party must timely seek to enforce their lien, or it is lost. In


that case, a husband and wife executed a mortgage on their property. R.M. Schaefer Lumber


Company began construction of a house on property owned by husband and wife. It filed a


mechanic's lien against the property for materials and services supplied. The mortgage company


brought an action to foreclose on the property, filed a lis pendens, and named husband and wife


as defendants. R.M. Schaefer Lumber Company sought to foreclose its mechanic's lien claiming


that it was prior in right to the mortgage. The district court held that the mechanic's lien was inferior


to the mortgage. On appeal, this Court held that the mechanic's lien was entitled to priority over


the mortgage, but an action to enforce the lien was not properly brought within six months, so it


was lost. Palmer, 86 Idaho at 395-401, 388 P.2d at 96-99. 


          In Willes, this Court held that a party must timely name proper parties in a foreclosure


action, or the lien is lost against the unnamed parties. In that case, the plaintiff furnished labor and


materials for improvements to defendants' residence. The plaintiff then filed a claim of lien to


secure the unpaid balance of this lien against Mr. Palmer, even though the deed to the property


was in the [302 P.3d 25] name of Mr. Palmer and his wife. After the statutory six month period of


time had run, the plaintiff sought to amend its complaint to add Mrs. Palmer as a defendant. This


Court held that because Mrs. Palmer was not named in the complaint, the plaintiff's mechanic's


lien was lost as to her interest in the property. Willes, 78 Idaho at 104-108, 298 P.2d at 972-975. 


         In light of this authority, because a mechanic's lien is lost as to any interest in property not


named in a foreclosure action, we hold that a subsequent holder of legal title to property


encumbered by a deed of trust and a mechanic's lien, takes the property free and clear of the


mechanic's lien, where the lienor fails to name the trustee of the deed of trust in an action to


enforce the mechanic's lien within the period of time required by statute. In other words, when







seeking to foreclose a lien on property encumbered by a deed of trust, it is necessary to name the


trustee who holds legal title to the property. 


         In the present matter, Transnation was the trustee of the deed of trust and held legal title to


the property. Transnation's interest in the property was transferred to First American. First


American's legal title was transferred to Residential through a trustee's sale. None of these parties


were named by ParkWest. Because ParkWest failed to name the holder of legal title in its


foreclosure action, its lien was lost against Residential. 


         Therefore, Residential took the property free and clear of ParkWest's mechanic's lien. The


district court did not err in granting ParkWest summary judgment. 


C. The Effect of the Default Judgment Against Barnson. 


          ParkWest also argues that " because the Barnson Judgment was recorded in October 2008,


ParkWest held a judgment lien in the Property when Residential purchased it in July 2009."


ParkWest relied on I.C. § 10-1110, which provides that from the time a judgment is recorded, " the


judgment so recorded becomes a lien upon all real property of the judgment debtor in the county,"


in support of its contention that its default judgment should have priority over Residential's interest


in the property. There is no dispute that Residential had constructive notice of ParkWest's


judgment lien. The question before the Court is whether that lien has priority over Residential's


interest in the property. 


         ParkWest's default judgment against Barnson was filed October 7, 2008, and recorded on


October 9, 2008. Although the judgment was styled as a " Default Judgment Against Julie G.


Barnson Only," the judgment was not against Barnson. Rather, the Judgment provided that "


ParkWest shall have judgment against Barnson to the extent of her interest in the Property, but not


personally, for the following amounts...." (emphasis added). Although this language suggests that


Barnson was not a " judgment debtor" for purposes of I.C. § 10-1110 because she was under no


legal obligation to satisfy the judgment, we do not decide ParkWest's claim to priority on this basis.


Rather, we simply apply the law governing the effect of a trustee's deed. 


         Barnson executed two deeds of trust against the property securing principal obligations of


$337,600 and $42,200, respectively. The trust deeds were recorded on November 14, 2006. The


notice of trustee's sale did not reference the second note and deed of trust. Instead, it reflected


that Barnson had made no payments on the first note, that the principal sum of $337,600 and


accrued interest were due and owing, and the beneficiary had elected to sell the property to satisfy


the obligation. The sale took place on July 9, 2009. Residential was the high bidder at


$199,556.36.[1] After Residential paid that sum to the trustee, the trustee's deed to Residential


was recorded on July 20, 2009. 


[302 P.3d 26]          Idaho Code § 45-1506(10)[2] provides as follows: 


The trustee's deed shall convey to the purchaser the interest in the property which the grantor


had, or had the power to convey, at the time of the execution by him of the trust deed together with


any interest the grantor or his successors in interest acquired after the execution of such trust


deed. (Emphasis added). Thus, ParkWest's reliance on I.C. § 10-1110 in support of its assertion of


priority of its October 9, 2008, judgment lien is without merit because Residential acquired


Barnson's interest in the property as it existed on November 14, 2006, and any after-acquired







interest. 


D. Attorney Fees. 


          Residential claims it is entitled to attorney fees pursuant to I.C. § 12-121 and Idaho


Appellate Rule 41, and costs pursuant to Idaho Appellate Rule 40. However, 


Idaho Code section 45-513 provides for the award of reasonable attorney fees in an action to


foreclose a mechanic's lien. However, section 45-513 does not provide for the award of attorney


fees on appeal, because the legislature deleted that provision from the statute prior to adopting


it.... Therefore, because section 45-513 is a specific statute providing for the award of attorney


fees in proceedings to foreclose a mechanic's lien, Idaho Code section 12-120(3) and 12-121,


which are general statutes, do not apply. 


First Fed. Sav. Bank of Twin Falls v. Riedesel Eng'g, Inc., No. 38407-2011, 2012 WL 4055357, at


*6 (Idaho, Sept. 14, 2012) (internal citations omitted). Therefore, Residential is not entitled to


attorney fees on appeal. 


VI. CONCLUSION 


         We hold that ParkWest's lien was lost as to Residential, because it failed to name any


holders of legal title in its action to enforce the lien. The district court is therefore affirmed. Costs


on appeal are awarded to Residential as the prevailing party, but Residential is not entitled to


attorney fees on appeal. 


          Chief Justice BURDICK, Justices EISMANN, J. JONES and HORTON concur. 


--------- 


Notes: 
[1] We acknowledge that Barnson had a residual interest to the property to the extent that she was


entitled to any surplus from the trustee's sale by operation of I.C. § 45-1507(A). Spencer v.


Jameson, 147 Idaho 497, 506-07, 211 P.3d 106, 115-16 (2009). ParkWest might well have had a


claim, based upon the language in the default judgment, against any surplus. However, this sale


did not result in a surplus. 
[2] Idaho Code § 45-1506 has been amended since 2009. The language in subjection (10) has not


changed. 


--------- 
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          MEMORANDUM OPINION AND ORDER 


          JAMES O. BROWNING, District Judge. 


THIS MATTER 


          comes before the Court on Defendant USAA's Motion for Reconsideration of Plaintiffs'


Motion for Partial Summary Judgment on Their UPA Claim and for Reconsideration of USAA's







Motion to Withdraw Admission, filed April 13, 2009 (Doc. 399). The Court held a hearing on May


12, 2009. The primary issues are: (i) whether the Court should reverse its decision not to allow


Defendant USAA Casualty Insurance Company d/b/a USAA to withdraw an admission; and (ii)


whether the Court should reverse its grant of summary judgment in favor of the Plaintiffs, in which


the Court determined that the 2005 GMC Sierra at the center of this case warranted a salvage title


and that USAA violated the New Mexico Unfair Trade Practices Act (" UPA" ) when it obtained a


clean title for the Sierra. Because the Court believes that allowing USAA to withdraw its admission


at this stage of proceedings-on the eve of trial, after USAA had previously agreed not to withdraw


the admission, in a case in which it has long been assumed that USAA considered the Sierra


uneconomical to repair-would cause the Plaintiffs substantial prejudice, the Court will not allow


USAA to withdraw its admission. Moreover, because the Court believes that the admission


establishes that USAA considered the Sierra uneconomical to repair, the Court will not reverse its


grant of summary judgment for the Plaintiffs. Thus, while the Court will revisit these issues, the


Court will not alter any of its previous rulings. 


          PROCEDURAL BACKGROUND 


         The procedural history relevant to the present motion is rather long and tangled. This history,


however, is the central issue to the Court's ruling, so the Court will therefore explain that history in


detail. Because the Court views the February 4, 2009 hearing as a highly significant occurrence,


the Court will separate events into those occurring before the hearing, the hearing itself, and


events after the hearing. 


1. Events From Before the February 4, 2009 Hearing. 


          One central element of this motion is an admission USAA made. But even before USAA


made that admission, USAA's Answer to the First Amended Complaint also admitted that USAA


considered the Sierra uneconomical to repair and that it did not repair 
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the Sierra. See First Amended Complaint for Damages and for Declaratory Relief and Jury


Demand ¶ 16, at 4, filed February 4, 2008 (Doc. 91) (" FAC" )(alleging that " USAA determined


that the Sierra was uneconomical to repair and did not repair the Sierra ..." ); Answer to First


Amended Complaint for Damages and for Declaratory Relief ¶ 5, at 2, filed March 7, 2008 (Doc.


130)(" First Answer" )(admitting same). Later, although it is not clear on what date, the Plaintiffs


sent USAA a Request for Admission, stating: " Before the sale of the Sierra to Lohman Motors,


USAA had decided that the Sierra was uneconomical to repair." Exhibit E to Plaintiffs' Opposition


Brief to Dealerships' Motion for Partial Summary Judgment on Salvage and Title Washing Claims,


Request for Admission ¶ 8, at 2 (Doc. 201-6)(" Admission No. 8" ). USAA admitted the statement.


See id. 


         Relatively early on in this case, the Plaintiffs were arguing that USAA's admission meant that


USAA had determined that the Sierra was uneconomical to repair under New Mexico law. During


a hearing in July 8, 2008 concerning a motion to amend, Rob Treinen, the Plaintiffs' attorney,


contended that " USAA has admitted that [the Sierra] was uneconomical to repair," Transcript of


Hearing at 31:10-11 (Treinen) (taken July 8, 2008)(" July 8, 2008 Hearing" ),[1] and that this


admission meant that USAA was admitting that the Sierra merited a salvage title, see id. at 31:7-







12. This hearing was also the first hearing at which the meaning of " considers it uneconomical to


repair" was an issue. Defendants Lomas Auto Mall, Inc. and M.D. Lohman d/b/a Lohman Motors


(collectively, " the Dealerships" ) opposed the Plaintiffs' motion to amend on the grounds that


amendment was futile because only when the cost to repair a vehicle equals or exceeds the


vehicle's fair market value did the vehicle fall within the " considers it uneconomical to repair"


language in N.M.S.A.1978 § 66-1-4.16(C)(1), the statute governing when vehicles require salvage


titles. The Court indicated that it was inclined to disagree with this one-hundred percent rule


because the Court thought the regulations on which the interpretation was based were not


consistent with the statute. See July 28 Hearing at 42:24-43:2 (Court). The Court granted the


Plaintiffs leave to file a Second Amended Complaint. See July 28 Hearing at 50:20-24 (Court).


When the Plaintiffs filed their Second Amended Complaint, it contained a paragraph identical to


the paragraph USAA admitted in the First Amended Complaint. Compare FAC ¶ 16, at 4, with


Second Amended Complaint for Damages and for Declaratory Relief and Jury Demand ¶ 18, at 4,


filed July 9, 2008 (Doc. 193). Despite its earlier answer, USAA denied determining that the Sierra


was uneconomical to repair, although it continued to admit that it did not repair the Sierra. See


Answer to Second Amended Complaint for Damages and for Declaratory Relief and Jury Demand,


filed August 18, 2008 ¶ 12, at 3 (Doc. 237) (" Second Answer" )(admitting that USAA " did not


repair the Sierra," but denying remainder of paragraph 18 of the Second Amended Complaint). 


         Immediately before the July 8, 2008 hearing, the Dealerships had filed a motion for summary


judgment also premised on their theory that New Mexico salvage law espoused a one-hundred


percent rule. See Motion for Partial Summary Judgment on Salvage and Title Washing Claims,


filed July 7, 2008 (Doc. 189). On September 8, 2008, discovery formally closed, although various


aspects of discovery remained ongoing. On September 10, 2008, the Court held a hearing on the


Dealerships' motion. The Court indicated that it was still inclined to believe that the one-hundred


percent rule was inconsistent with the statutory language. See Transcript of Hearing at 38:25-


39:15 (Court) (taken September 10, 2008). 


          In October 2008, the Plaintiffs filed a motion for summary judgment. See Plaintiffs' Motion


for Partial Summary Judgment, filed October 14, 2008 (Doc. 276)(" UPA Motion" ). In their motion,


the Plaintiffs asked that the Court grant them summary judgment on two issues: (i) that the Sierra


merited a salvage title; and (ii) that the USAA's obtaining a 
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clean title for the Sierra was a violation of the UPA. See UPA Motion at 3. Part of the evidence the


Plaintiffs asserted in support of their motion was Admission No. 8 and USAA's Answers to the


Complaint. See UPA Motion ¶ 3, at 4. The paragraph setting this assertion forth read, in its


entirety: 


USAA considered the Sierra to be uneconomical to repair and did not repair it. See Docket No.


130, USAA's answer to first amended complaint, ¶ 5 (admitting ¶ ¶ 16 and 18 of the first amended


complaint, see, Docket No. 91); Docket No. 201, brief, Exhibit E, USAA's discovery responses,


response to Request for Admission No. 8; Docket No. 237, USAA's answer to second amended


complaint, ¶ 12. 


See UPA Motion ¶ 3, at 4. 







         Mark Klecan, USAA's initial lead counsel, filed a response for USAA. This response did not


contest the Plaintiffs' asserting as an undisputed fact that USAA considered the vehicle


uneconomical to repair. See Response to Plaintiffs' Motion for Partial Summary Judgment at 6-8,


filed November 10, 2008 (Doc. 310)(" UPA Response" )(specifically contesting several of the


Plaintiffs' factual assertions, but not the paragraph stating that USAA considered the Sierra


uneconomical to repair). Instead, USAA briefly argued that, reading N.M.S.A.1978 § 66-1-4.16(C)


in conjunction with the New Mexico regulations, the Sierra did not warrant a salvage title under the


governing standards, and that any misrepresentation was innocent and not knowingly made. See


UPA Response at 8-12. 


         On November 17, 2008, the first new counsel for USAA, Jeffrey McElroy of Ray, Valdez,


McChristian & Jean, PC, entered his appearance. See Entry of Appearance (Doc. 12). On January


16, 2009, Charles Vigil, the first new counsel from Rodey, Dickason, Sloan, Akin & Robb, P.A., the


other new law firm representing USAA, entered his appearance. See Entry of Appearance (Doc.


341). Although USAA has new firms representing it, Mr. Klecan, USAA's initial attorney, remains


on the case. 


         On December 17, 2008, the Court held a hearing on the UPA Motion. The Court explained


that its understanding of the case was that, until the briefing on the UPA Motion, it " was a given in


this case, that USAA did make a determination it was uneconomical to repair," and the Court


therefore " thought the issue was whether that had any sort of legal effect, which I've determined it


[does]." Transcript of Hearing at 47:17-20 (Court)(taken December 17, 2008). The Court stated it


was inclined to grant the motion. See id. at 46:20-47:24. 


         On January 20, 2009, the Court issued a written opinion on the Dealerships' motion for


summary judgment, which embodied the same views the Court had indicated in earlier hearings it


was inclined to adopt. Construing N.M.S.A.1978 § 66-1-4.16(C), the Court found that the phrase "


considers it uneconomical to repair" means that " a vehicle must bear a salvage title when an


insurer, or other relevant actor as appropriate, determines that it would be economically wasteful


to repair a vehicle that has been ‘ wrecked, destroyed, or damaged....’ " Memorandum Opinion


and Order at 600 F.Supp.2d 1173, 1199, entered January 20, 2009 (Doc. 344)(quoting


N.M.S.A.1978 § 66-1-4.16(C)). At the time the Court issued this opinion, several other motions


were pending, including the UPA Motion. 


         One day after the Court issued its opinion interpreting New Mexico salvage law, USAA


moved for supplemental briefing on the UPA Motion. USAA requested that, in light of the Court's


ruling, the parties be allowed to submit additional briefing now that the law had been determined.


See Defendant USAA's Expedited Motion for Supplemental Briefing on Plaintiff's Motion for Partial


Summary Judgment ¶ 7, at 3, filed January 21, 2009 (Doc. 345). USAA indicated that, in


particular, it wanted to show that a factual question existed regarding whether it determined that


the Sierra was uneconomical to repair. See id. ¶ 9, at 3. 


          Shortly after its motion for additional briefing, USAA filed a separate motion seeking to


withdraw its Admission No. 8. USAA argued that the admission was erroneous because it did not


believe that the Sierra warranted a salvage title and that its admission was based on a good-faith


but ultimately 
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incorrect interpretation of New Mexico law. See Defendant USAA's Motion to Withdraw Admission


No. 8 and Supporting Memorandum Brief at 3-4, filed January 23, 2009 (Doc. 352). The Plaintiffs


opposed the motion and noted that the motion came over five months after the close of discovery


and one month before-at the time-the date for trial. See Plaintiffs' Opposition to USAA's Motion to


Withdraw Admission No. 8 at 1, filed January 26, 2009 (Doc. 353). 


         Five days after USAA's motion, the Court entered its opinion on the UPA Motion. The Court


granted the Plaintiffs' motion, finding that the Sierra warranted a salvage title and that USAA


violated the UPA by seeking a clean title for the Sierra. See Memorandum Opinion and Order at 7-


8, 15, entered January 28, 2009 (Doc. 356)(" UPA MOO" ). In particular, the Court determined that


it was undisputed that USAA had considered the Sierra uneconomical to repair, based upon


Admission No. 8 and USAA's failure to dispute the Plaintiffs' statement of undisputed material


facts on the issue in its UPA Response. See UPA MOO at 7. 


         A few days later, USAA filed a motion to continue the trial setting. USAA contended that


Sharon Kunz, its corporate representative and principal witness, had been diagnosed with cancer


and required immediate treatment, making her unavailable for a trial in February. See Defendant


USAA Casualty Insurance Company d/b/a USAA's Motion for Continuance of Trial Date Due to


Grave Illness of Principal Witness and Brief in Support ¶ ¶ 6-7, at 3-4, filed February 3, 2009 (Doc.


364). Thus, when the Court held a hearing on February 4, 2009:(i) the Court had ruled on the


meaning of the phrase " considers it uneconomical to repair" and had, based upon Admission No.


8 establishing that USAA considered the Sierra uneconomical to repair, ruled that the Sierra


warranted a salvage title and USAA's procuring a clean title violated the UPA; (ii) USAA's new


counsel had entered their appearances; and (iii) there were pending motions for supplemental


briefing on the UPA Motion, to withdraw Admission No. 8, and to continue the trial. 


2. The February 4, 2009 Hearing. 


         On February 4, 2009, the Court held a hearing on USAA's motion to withdraw Admission No.


8. The Court began the hearing by proposing a solution: 


Let's take up USAA's motion to withdraw admission number 8. * * * * Let me see if I can work out


something that maybe doesn't require everybody to withdraw ... this admission. ... Let [m]e say


these things a[nd] then I'll certainly hear what anybody wants to say on this motion. It seems to me


that USAA has known for a long time this request for admission number 8 and its response was


out there and that it wasn't an error. And I don't think anybody ... treated it as an error or thought it


was an error. What I think USAA did early in this case was be very frank that within the company


... it had made a decision at one point that it was not economical to repair the vehicle. I don't think


that probably at the time that it answered the RFA that it was thinking in technical terms of the


statute and how it was ... going to construe it or even [was] thinking in those terms. So it seems to


me that if I am correct in the way I sort of see how this case has evolved, ... there's no harm to


USAA to still have the admission to ... RFA number 8. If we all understand going in[to] the trial that


it had this meaning when USAA answered the interrogatory ... [,][a]nd if we have an agreement


that it will still [have] that meaning [at trial], then it seems to me that we don't have to reach the


point [of deciding whether USAA admitted] the way I construed the statute.... And so I'm







wondering if rather than having you withdraw the admission and creating problems that that may


create at this point, could we just have an agreement that it means ... simply and impractical[ly]


uneconomical to repair.... ... Mr. Treinen ... it doesn't seem to me that hurts you because [of] the


way I've construed the statute.... [A]s long as 
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they're not admitting that it's uneconomical under the regs ... or under the statute, but it's this


practical [decision it made], then we all [can] use the RFA in that way. ... I think we know what


USAA was trying to say [-] that it had practically decided it was uneconomical to repair and yet it


had the other legal argument all along, that the statute required it to be a hundred percent. And I


think those are two different issues. I'm wondering if we could just have an agreement on that


rather than the withdrawal. But, Mr. Valdez, it's your motion[,][i]f you wish to speak [in] support of


it. 


Transcript of Hearing at 6:4-8:9 (Court)(taken February 4, 2009)(" February 4, 2009 Hearing" ). Mr.


Valdez, representing USAA at the hearing, said: 


Your Honor, let me first say that in substance I think the Court has got a good idea there. From a


legal perspective, I want to be able to demonstrate with my witness when they are asked, does


USAA consider this uneconomical to repair, that they have the opportunity to explain what they


meant by uneconomical to repair, that it wasn't the legal definition of the term. THE COURT: You


weren't ... agreeing-when you were doing that, you weren't ... making a decision that it was


uneconomical to repair in the way I've interpreted the statute[,] right[?] MR. VALDEZ: That's


absolutely correct. THE COURT: That's all you want to avoid. MR. VALDEZ: That's all I want to


avoid, Your Honor, and I think that your ... splitting the baby so to speak, suggestion is a good


one. I just need to be able to present my witnesses in such a fashion that if they are impeached or


attempt impeachment with that request for admission, that I'm not foreclosed but saying, all right,


madam witness, what did you understand by that language when you were making this


determination? If I'm free to do that, Your Honor, I have no problem with the Court's ... proposal. 


Id. at 8:11-9:8. 


         The Court then asked some questions of Mr. Klecan, who had been USAA's primary counsel


when the admissions were made: 


Mr. Klecan, ... when you signed or admitted this RFA number 8, what was your thinking? What


were you thinking that you were admitting? MR. KLECAN: I would say the distinction was not


being drawn between the vehicle being declared a total loss for customer service, customer


relations purposes and the vehicle being uneconomical to repair in terms of the dollar and cents of


repairs versus fair market value of the vehicle. So I think the mistake on my part was not


recognizing that distinction between the fact that USAA had declared the vehicle a total loss for


purposes of allowing the insured to receive compensation for the full value of the vehicle and then


the comparison of that decision to what the repair costs were versus the market value. But I agree


with the second part of the Court's analysis, that it was not being admitted in connection with or in


consideration of the statute or regs in terms of the legal ramifications. THE COURT: ... I want to


ask you about whether you thought it was a mistake ..., but just as simply as you can, when you


admitted that it was uneconomical to repair, what did you think you meant by that statement?







[MR. KLECAN]: [T]hat USAA had declared the vehicle a total loss. THE COURT: Total loss?


Okay. And nothing more about that? ... [Y]ou just thought it was a total loss. MR. KLECAN: That's


my recollection of how the RFA was answered. THE COURT: Okay. Did you at any point when


you were sort of the lead attorney on this case thin[k] that ... was a mistake or did you always


know that you were kind of going [on] parallel tracks here; you had this admission, which was a


total loss, with the fact that you were maintaining the position [that] the regs required a hundred 
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percent-or the regs required a hundred percent and therefore the statute required a hundred


percent? MR. KLECAN: I think in retrospect I would consider it an error in the way the RFA was


initially responded to by ... with that distinction not being drawn [between] declaration of total loss


versus the economical to repair issue. So from my perspective I think in retrospect ... it was


erroneous to admit the RFA without qualification.... THE COURT: ... [Y]ou now think that it may


have been error to do that. Did you ever thin[k] it was error during the time that you were lead


attorney[?] MR. KLECAN: Yes. Yes. By the time we got to discovery and answering [the] amended


Complaint and [the] Sharon Kunz deposition and [D]en[ise][S]haver's deposition, it became


apparent to me that the parties were looking at that request from different perspectives, and so the


USAA witnesses in their testimony and in subsequent responsive pleadings gave the explanation


of what they meant by or what the factors were that l[ed to] the declaration of total loss.... THE


COURT: Okay. And why did you not then attempt to withdraw that admission during the time that


you were lead counsel? MR. KLECAN: I don't have a good explanation for that other than the


testimony of the witnesses seemed to be explanatory of the basis for the decision. So as Mr.


Valdez was addressing, I guess I was envisioning that in [the] subpoenaing of the RFA response,


that witnesses would be given an opportunity to explain an admission and have that opportunity


been given I didn't feel it was all that critical. 


         February 4, 2009 Hearing at 10:3-12:18. Mr. Valdez described some of the witnesses'


deposition testimony and then stated: 


So when we're admitting that it's uneconomical to repair, if the court wants to approach it in the


way it suggested, my position would be, that is fine as long as I have the ability to call on these


witnesses and have them explain their lay interpretation and what their mental process was when


they were determining this a total loss and uneconomical to repair. 


Id. at 15:9-15. None of the other parties had any problem with the Court's proposal. In particular,


Mr. Treinen stated: 


Your Honor, [P]laintiffs wouldn't have a problem with that as long as it's understood that both sides


would be able to [present] their full argument about that point. So USAA could say, we did admit


that it was uneconomical to repair, but here's what we meant, we meant something different than


the words say. But we could also say that. 


Id. at 17:21-18:1. The Court summed up the result of the agreements: 


I think what Mr. Valdez was saying and correct me if I'm wrong-is that I issue some opinion ...


saying I'm denying this motion without prejudice to ... USAA ... explaining what they meant when


they signed [the admission] and then the [P]laintiffs not be precluded from arguing that in fact they


meant something else. 







Id. at 19:10-17. Mr. Treinen and Mr. Valdez agreed. Mr. Valdez said: " [It is] as you explained it,


Your Honor." Id. at 19:23-24. The Court then concluded: " All right. So I will deny the motion


without prejudice to USAA at a trial explaining what it meant when it signed that, and that will also


not preclude the plaintiffs from arguing that, in fact, it meant something else, but we'll leave the


RFA in place." February 4, 2009 Hearing at 20:5-8. The Court also denied the motion for


supplemental briefing without prejudice, explaining that the issues USAA mentioned in its motion


were not issues with which the Court was having any problem and that the Court therefore thought


it was better for the resolution of the case to issue the opinion rather than wait for more briefing.


See id. at 5:9-25. The Court stated that it would make more sense for USAA to file a motion to


reconsider, if it wished, with the opinion now in place and the parties could go through normal


briefing rather than having all the parties filing supplemental responses at the same time. See id. 
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3. Events After the February 4, 2009 Hearing. 


         Following the February 4, 2009 hearing, the Court entered a pair of orders memorializing its


rulings at the hearing. In denying USAA's motion for supplemental briefing, the Court said: 


As the Court stated at the hearing, because the Court has ruled on the motion for partial summary


judgment, the Court will deny the motion to supplement the briefing on that motion, but will allow


USAA to file a motion to reconsider if it continues to disagree with the Court's decision. 


Order at 1-2, entered February 5, 2009 (Doc. 368). In denying USAA's motion to withdraw


Admission No. 8, the Court explained: 


[T]he Court will deny the motion without prejudice to USAA explaining at trial how it understood its


actions with respect to the treatment of the Sierra claim, how it understood the meaning of the


phrase " uneconomical to repair," and what it understood its response to Request for Admission


No. 8 to entail. The admission itself, however, will remain in place. 


Order at 1-2, entered February 5, 2009 (Doc. 369). 


         A week after the February 4, 2009 hearing, the Court held a hearing to receive updates


about USAA's motion to continue the trial. At the hearing, the Court continued the trial until May


19, 2009. See Transcript of Hearing at 13:12-18 (Court)(taken February 11, 2009). At the February


11, 2009 hearing, the parties also discussed the Court's ruling denying USAA's motion to withdraw


Admission No. 8 while allowing USAA to explain what Kunz " meant by uneconomical to repair."


February 11, 2009 Hearing at 12:23-24 (Valdez). Mr. Valdez expressed his concerns that Mr.


Treinen would seek to limit any new corporate representative-should Kunz not be the


representative at trial-to only being able to explain what USAA meant by uneconomical to repair to


what was explained in Kunz' deposition testimony. See id. at 12:17-13:11 (Valdez). The Court


stated it had already ruled on the issue, that any new corporate representative would be allowed to


contradict Kunz, and that the Plaintiffs' could use Kunz' deposition to impeach a new


representative. See id. at 14:21-25 (Court). No other relevant activity took place in the case until


over two months later when USAA filed its motion to reconsider. 


         USAA now requests that the Court reconsider its rulings in the UPA opinion that the Sierra


warranted a salvage title and that USAA violated the UPA, as well as its decision not to allow


USAA to withdraw Admission No. 8. USAA contends that the admission was a mistake, that the







record demonstrates that USAA did not consider the Sierra uneconomical to repair, and that, at a


minimum, there is a disputed factual issue on this subject. See Motion at 8-19. As an alternative,


USAA asks that the Court, if it is unconvinced after the trial, rule with a directed verdict rather than


on summary judgment. In their Response, the Plaintiffs stress what they see as USAA changing


course after losing on the law and the prejudice granting USAA's motion would cause to the


Plaintiffs. See Plaintiffs' Opposition to USAA's Motion for Reconsideration of Plaintiffs' Motion for


Partial Summary Judgment on Their UPA Claim and for Reconsideration of USAA's Motion to


Withdraw Admission at 1-15, filed May 4, 2009 (Doc. 407)(" Response" ). In Reply, USAA


emphasizes that, in its view, the only prejudice that could result would be if the Court denied its


motion. See USAA's Reply in Support of its Motion for Reconsideration of Plaintiffs' Motion for


Partial Summary Judgment on Their UPA Claim and for Reconsideration of USAA's Motion to


Withdraw Admission at 1-7, filed May 8, 2009 (Doc. 412)(" Reply" ). 


          The Court held a hearing on the present motion on May 12, 2009. At the hearing, the Court


focused on an issue that was not addressed in the briefing: whether it made a difference under


New Mexico law if USAA's reasons for not repairing the Sierra were related to customer service.


Mr. Vigil took the position that USAA did not consider the Sierra uneconomical to repair and that


its customer-service decision was a distinct from whether it was economical to repair the Sierra.


See Transcript of Hearing at 5:12-17 
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(Vigil) (taken May 12, 2009)(" May 12, 2009 Hearing" ). Mr. Vigil also contended that the request


to withdraw Admission No. 8 and to have the Court reconsider its UPA opinion were not


intertwined, and that the Court could grant the reconsideration on the UPA issue without granting


the request for withdrawal. See May 12, 2009 Hearing at 11:5-11. Mr. Valdez stated that he


believed that at the February 4, 2009 hearing the Court's determination was without prejudice to


re-raising whether to withdraw the admission and that he would not have agreed with the Court's


resolution otherwise. See id. at 18:18-19:3 (Court & Valdez). 


         Mr. Treinen argued that a customer-relations decision would be an economic decision. See


id. at 29:25-30:4 (Treinen). Mr. Treinen contended that the Plaintiffs would have to undertake


significant discovery if the admission were withdrawn, because they had not focused on the issue


because of the admission and because of Kunz agreeing that USAA determined the Sierra was


uneconomical to repair. He maintained that the Plaintiffs had not explored how the determination


was made or deposed other USAA employees involved in the process. See id. at 35:1-23. 


          LAW REGARDING MOTIONS TO RECONSIDER 


          Motions to reconsider that are not specifically authorized under the Federal Rules of Civil


Procedure fall into three categories: (i) a motion to reconsider filed within ten days of the entry of


judgment is treated as a motion to alter or amend the judgment under rule 59(e); (ii) a motion to


reconsider filed more than ten days after judgment is considered a motion for relief from judgment


under rule 60(b); and (iii) a motion to reconsider any order that is not final is a general motion


directed at the Court's inherent power to reopen any interlocutory matter in its discretion. See 


Price v. Philpot, 420 F.3d 1158, 1167 & n. 9 (10th Cir.2005). Rule 59(e) motions may be granted if


there has been an intervening change in controlling law, new evidence is available, or there is a







need to correct clear error or prevent manifest injustice, and only if they are filed no later than ten


days after entry of the judgment. See Servants of Paraclete v. Does, 204 F.3d 1005, 1012 (10th


Cir.2000); Chaara v. Intel Corp., 2006 WL 4060670 at *3 (D.N.M.) (Browning, J.). Rule 60(b)


motions must fit within one of the enumerated categories listed in that rule. See Thompson v. THI


of New Mexico at Casa Arena, 2008 WL 5999653 at * 12 (D.N.M.) (Browning, J.). In contrast to


these more limited forms of reconsideration for final orders and judgments, " district courts


generally remain free to reconsider their earlier interlocutory orders." Been v. O.K. Industries, Inc.,


495 F.3d 1217, 1225 (10th Cir.2007). See Vondrak v. City of Las Cruces, 2009 WL 1300946 at *7


(D.N.M.) (Browning, J.). As rule 54(b) states, if a court does not enter final judgment as to


particular claims or parties in a multi-party or multi-claim case, then " any order or other decision,


however designated, that adjudicates fewer than all the claims or the rights and liabilities of fewer


than all the parties does not end the action as to any of the claims or parties and may be revised


at any time before the entry of a judgment adjudicating all the claims and all the parties' rights and


liabilities. " Fed.R.Civ.P. 54(b) (emphasis added). 


          LAW REGARDING WITHDRAWING ADMISSIONS 


         Rule 36(a)(1) of the Federal Rules of Civil Procedure provides that " [a] party may serve


upon any other party a written request for the admission" of the truth of certain matters. If a matter


is admitted, it " is conclusively established unless the court on motion permits withdrawal or


amendment of the admission." Fed.R.Civ.P. 36(b). " The court may permit such withdrawal or


amendment ‘ when [1] the presentation of the merits of the action will be subserved thereby and


[2] the party who obtained the admission fails to satisfy the court that withdrawal or amendment


will prejudice that party in maintaining the action or defense on the merits.’ " Raiser v. Utah


County, 409 F.3d 1243, 1246 (10th Cir.2005)(quoting Fed.R.Civ.P. 36(b))(brackets in Raiser v.


Utah County ). 


          A district court has considerable discretion whether to permit withdrawal or amendment of


an admission. That " discretion must be exercised within the bounds of 
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th[e] two-part test." American Auto. Association v. AAA Legal Clinic, 930 F.2d 1117, 1119 (5th


Cir.1991). Rule 36(b)'s provision for withdrawal or amendment of an admission " emphasizes the


importance of having the action resolved on the merits, while at the same time assuring each party


that justified reliance on an admission in preparation for trial will not operate to his prejudice."


Fed.R.Civ.P. 36(b) Advisory Committee Notes (citation omitted). In deciding whether to grant a


rule 36(b) request to withdraw or amend a discovery response, " [t]he court's focus must be on the


effect upon the litigation and prejudice to the resisting party rather than [ ] on the moving party's


excuses for an erroneous admission." Kirtley v. Sovereign Life Ins. Co. of California, 212 F.3d 551,


556 (10th Cir.2000) (citations and internal quotations omitted). 


          Inconvenience alone does not constitute prejudice. See Raiser v. Utah County, 409 F.3d at


1246. " The prejudice contemplated by Rule 36(b) is not simply that the party who obtained the


admission now has to convince the jury of its truth. Something more is required." Id. (citations and


internal quotations omitted). Specifically, " preparing a summary judgment motion in reliance upon


an erroneous admission does not constitute prejudice." Id. (citation and internal quotations







omitted). The prejudice that rule 36(b) contemplates " relates to the difficulty a party may face in


proving its case, e.g., caused by the unavailability of key witnesses, because of the sudden need


to obtain evidence with respect to the questions previously deemed admitted." Id. (citation and


internal quotations omitted). 


          ANALYSIS 


         There are two separate issues before the Court: (i) whether the Court should change its


rulings on the UPA Motion; and (ii) whether to allow USAA to withdraw Admission No. 8. The


Court believes that these two issues are related. Given the wording of Admission No. 8, the Court


cannot soundly change its ruling on the UPA Motion without allowing USAA to withdraw that


admission. Because the Court believes that withdrawal of the admission would cause substantial


prejudice to the Plaintiffs, the Court will keep the admission in place. Consequently, the Court will


also not change its ruling on the UPA Motion. Consistent with the parties' agreement at the


February 4, 2009 hearing, however, the Court will allow USAA to present evidence and argument


on what it meant by uneconomical to repair at the trial and will not give conclusive effect to the


admission during the trial. 


          I. THE COURT HAS THE DISCRETIONARY POWER TO RECONSIDER ITS


INTERLOCUTORY RULINGS, ALTHOUGH PREJUDICE TO THE PLAINTIFFS CAUTIONS


AGAINST EXERCISING THAT POWER. 


          As an initial matter, the Court must decide whether it should entertain either aspect of


USAA's motion to reconsider. The Plaintiffs contend that there are three grounds upon which a


motion to reconsider may be based-change in controlling law, new evidence, or the need to


correct an error or prevent manifest injustice-and that none of these grounds are present here.


See Response at 16. These standards, however, are the standards to be applied to rule 59(e)


motions to alter or amend a judgment. See Servants of Paraclete v. Does, 204 F.3d at 1012. No


final judgment has been entered on the issues that USAA wants revisited. Reconsidering these


issues therefore remains within the Court's discretionary power. See Been v. O.K. Industries, Inc.,


495 F.3d at 1225. 


         While the Court thus retains the discretion to reconsider its earlier decisions, the question is


whether the Court should exercise that discretion. While the Court has the discretion to reconsider


its earlier ruling, and while the Court will carefully review certain aspects of its earlier rulings, other


aspects should not be reviewed so close to trial; reversal at this late date would cause prejudice to


the Plaintiffs, and ultimately the Court will not reverse its two prior rulings at this late date. The


Court will fully explain why, given the circumstances of this case, it concludes that it should not


reverse its earlier rulings. 
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          Thus, in the end, the Court believes that full reconsideration and reversal of its earlier


rulings, immediately before trial, would prejudice the Plaintiffs for the same reasons that


withdrawal of the admission would prejudice the Plaintiffs. This prejudice cautions against the


Court using its discretion to reconsider and reverse its rulings, particularly given that USAA could


have raised these issues earlier. Although the Court will explain its other reasons for not reversing


the earlier decisions, this prejudice is an alternative ground on which the motion could be denied. 







          II. REVERSAL OF THE COURT'S GRANT OF SUMMARY JUDGMENT WOULD


REQUIRE WITHDRAWING ADMISSION NO. 8. 


         At the hearing on May 12, 2009, the Court asked USAA whether, to reverse its decision on


the UPA Motion, USAA would need to successfully have Admission No. 8 withdrawn and also


prevail on its legal argument about customer-service decisions not being part of the uneconomical


to repair calculus. Mr. Vigil asserted that the two requests were severable and that, in particular,


even if the Court did not allow USAA to withdraw the admission, the Court could nonetheless


reverse its grant of summary judgment. See May 12, 2009 Hearing at 5:12-17 (Vigil). The Court


cannot agree. Moreover, Mr. Vigil ultimately conceded that it would be difficult to grant its motion


to reconsider the summary judgment with the admission still in place. See May 12, 2009 Hearing


at 16:10-11 (Vigil). Because of the language in Admission No. 8, the Court can reasonably reverse


its grant of summary judgment on the UPA Motion only if the Court first allows USAA to withdraw


its admission. 


         Although Mr. Klecan indicated that he did not have the statute in mind when responding to


the Plaintiffs' Request for Admission, see February 4, 2009 Hearing at 10:3-12:18 (Court &


Klecan), the Court has difficulty viewing the admission as avoiding the statutory language. Indeed,


it appears to the Court that the distinction USAA is now making is not one that USAA was thinking


of at the time of the admission. Mr. Klecan stated at the hearing: 


I would say the distinction was not being drawn between the vehicle being declared a total loss for


customer service, customer relations purposes and the vehicle being uneconomical to repair in


terms of the dollar and cents of repairs versus fair market value of the vehicle. So I think the


mistake on my part was not recognizing that distinction between the fact that USAA had declared


the vehicle a total loss for purposes of allowing the insured to receive compensation for the full


value of the vehicle and then the comparison of that decision to what the repair costs were versus


the market value. 


Id. at 10:6-16 (Klecan). At the hearing, the parties agreed that the admission would not have any


conclusive effect for trial. See id. at 19:10-20:8 (Court, Valdez & Treinen); Order at 1-2, entered


February 5, 2009 (Doc. 369)(" [T]he Court will deny the motion without prejudice to USAA


explaining at trial how it understood its actions with respect to the treatment of the Sierra claim,


how it understood the meaning of the phrase ‘ uneconomical to repair,’ and what it understood its


response to Request for Admission No. 8 to entail." ). This agreement, however, did not cover any


previous use of the admission, which the Court had just recently used in granting summary


judgment. Despite the Court having just granted summary judgment, USAA's counsel agreed to


keep the admission in place so long as USAA was allowed to later argue at trial its reasons for


making the admission. 


         Comparing the language in Admission No. 8 and the language in the New Mexico statute


shows they are almost identical. The statute uses the phrase " considers it uneconomical to


repair," N.M.S.A.1978 § 66-1-4.16(C)(1), while the admission states that USAA " decided that the


Sierra was uneconomical to repair," Admission No. 8. As the Court noted when granting summary


judgment earlier, this minor distinction between decided and considered is not relevant. See UPA


MOO at 7. 







          Nor do USAA's more recent arguments persuade the Court that there is a difference 
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in the language. For USAA's argument to work, customer-service decisions must not be treated as


decisions falling within the ambit of economical-to-repair decisions. If the customer-service


rationale is no more than an explanation about why USAA determined something to be


uneconomical to repair then, from the standpoint of the salvage law, USAA has nonetheless made


a determination that a vehicle is uneconomical to repair. Only if the customer-service decision is


not a decision that the Sierra was uneconomical to repair can USAA escape the statute. This


approach is a possible one, but it contradicts the admission's language that USAA made a


determination that the Sierra was uneconomical to repair. Because the Court's order and the


parties' agreement only relieves USAA of the conclusive consequences of its admission for the


trial, the language in Admission No. 8 precludes USAA from making an argument for purposes of


the UPA Motion that it did not consider the Sierra uneconomical to repair. Thus, for the Court to


properly reverse its grant of summary judgment on the UPA Motion, the Court must first allow


USAA to withdraw Admission No. 8. 


          III. THE COURT WILL NOT ALLOW USAA TO WITHDRAW ITS ADMISSION THE WEEK


BEFORE TRIAL. 


          Whether to allow withdrawal of an admission turns upon a two-part test. First, the Court


must determine whether withdrawal will help the action to be resolved on the merits. Second, the


Court must determine whether the party that requested the admission will be prejudiced in


maintaining its action. Determining the first factor is a complicated inquiry in this case. There are


good arguments on both sides. The Court will assume that the first factor is met because USAA's


success on the first prong would not change the outcome here. Withdrawal of the admission here


would cause substantial prejudice to the Plaintiffs because it would come on the eve of trial, after


discovery has closed, and two months after USAA had agreed that it would not withdraw its


admission. 


A. THE COURT WILL ASSUME THAT WITHDRAWAL WILL FURTHER THE MERITS HERE. 


         Whether allowing USAA to withdraw Admission No. 8 would contribute to resolving this case


on the merits is a complicated question. The Court believes that there is evidence in the record


that USAA decided not to repair the Sierra because of customer-relations reasons. If that were the


only issue, the first part of the test would be easy. The parties have already agreed that USAA can


explain these facts at the trial. Whether such explanation would make a difference legally on


whether the Sierra warranted a salvage title is more complicated. And it is that legal difference that


is important to the UPA Motion and the issue whether USAA considered the Sierra uneconomical


to repair. According to the Plaintiffs, USAA's customer-relations argument is still an economic


decision, so the admission is actually accurate. USAA's argument is that a customer-relations


decision is not an economical-to-repair decision under the statute. Which argument is right is not a


simple question, and the answer to that question is necessary for the Court to determine whether


withdrawing the admission would further resolution on the merits. Because of the Court's decision


on the second prong, however, the Court need not resolve this issue and can instead assume that


the first prong is met. The Court will, however, explain what it believes are the potentially







persuasive arguments on each side of this question. 


          A couple of main points support of the Plaintiffs' position that a customer-service decision is


a decision regarding whether it is economical to repair a vehicle. The first is textual. Typically,


when a person or business makes a decision whether it is economical to do something, that


decision encompasses a range of factors. Customer service being important to most businesses,


that will be a factor in a business' economic decision. If the customer-service benefit of not


repairing the vehicle were high enough, then an insurance company might decide not to repair a


vehicle with rather minimal damage. On the other hand, if the customer-service benefit were low,


then an insurance company 
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might find it worthwhile to repair even an extensively damaged vehicle. Customer service being


part of an economic-to-repair decision thus seems to follow naturally from the language of the


statute. 


         The second point is policy-based. New Mexico law seems to attempt to set up a structure


that avoids the sorts of gaming possible in a system that relies on percentages and cosmetic,


versus non-cosmetic repairs, by creating a system that asks whether the insurance company


made a determination or not and is otherwise agnostic about the reasons why. If the law allowed


an insurance company to parse out various decisions as being non-economic, then an insurer


could say that most of its decision were based on customer service and never have to acquire


salvage titles for vehicles. 


         There are also two main arguments in support of USAA's position. The first is also a textual


argument. To give effect to every word in the statute, USAA contends, would require narrowing the


situations where an insurer's decision about a vehicle falls under the statute. Without some


narrowing, the statute would effectively ask whether a determination was made not to repair a


vehicle, for whatever reason, eliminating the word " uneconomical" from the statute. 


         USAA's second main point is also rather textual and related to the first point. In the context


of the salvage law, it is more natural to read " uneconomical to repair" as being focused on the


damage to the vehicle and the repair costs. In this reading, a customer-service decision is an


economic decision that can result in not repairing a vehicle, but it is not a decision that the vehicle


itself is " uneconomical to repair." This reading helps to give effect to all the language of the


statute while employing a sensible reading of uneconomical in the context of the statute. 


         The Court need not decide which interpretation is correct. The Court will assume for the


purposes of the request to withdraw the admission that USAA is correct. If USAA is correct on the


law, however, there would still be prejudice to the Plaintiffs precluding USAA from fulfilling both


parts of the test.[2] 


B. ALLOWING USAA TO WITHDRAW ADMISSION NO. 8 WOULD CAUSE SUBSTANTIAL


PREJUDICE TO THE PLAINTIFFS. 


         For the Court to allow USAA to withdraw its admission, the withdrawal must both serve to


further litigation on the merits and must not prejudice the Plaintiffs. See Raiser v. Utah County,


409 F.3d at 1246. The test is conjunctive. Even if allowing withdrawal of the admission would help


resolve this action on the merits rather than on procedural grounds, the Court should not allow







withdrawal if it would cause prejudice to the Plaintiffs. Given the procedural history of this case,


the Court concludes that allowing USAA to withdraw Admission No. 8 would cause substantial


prejudice to the Plaintiffs and so the Court will deny USAA's request. Admission No. 8 will remain.


Consistent with the parties' agreement at the February 4, 2009 hearing, however, USAA will still


be able to give its side of the story at trial about why it did not repair the Sierra and what it meant


by the phrase " uneconomical to repair." The Plaintiffs may use the admission to impeach USAA's


witnesses, but the admission will not be conclusive at trial. 


          Not permitting USAA to withdraw its admission will undoubtedly strike USAA as harsh.


Procedural rules, however, exist for a reason. These rules help ensure the efficient and fair


resolution of disputes. It is not the Court's practice to lightly apply procedural rules when it could


mean preventing a resolution on the merits. The Court strongly prefers to seek the truth and to


resolve cases on the merits, and if there were more time before trial, the Court might once again


revert to its usual practice of being lenient about the rules if they block the Court's path to the truth.


Nonetheless, the Court believes 
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such liberal treatment is not warranted here. USAA has had ample opportunity to withdraw its


admission. Its decision to reverse course and seek withdrawal for a second time at the eleventh


hour will cause substantial prejudice to the Plaintiffs. In such a situation, rule 36(b) is not satisfied.


Indeed, the prejudice the Plaintiffs would suffer would effectively prevent them from presenting


their case with all the evidence they might have been able to marshal had USAA not followed the


course it did. Granting USAA's request would in fact not serve to further resolution on the merits


but would instead create an artificially unbalanced scenario favoring USAA rather than the


Plaintiffs. USAA made the admission and then chose a course of action that would prejudice the


Plaintiffs. Any burden should therefore fall on USAA and not on the Plaintiffs. 


         Understanding why the Plaintiffs would suffer prejudice requires a review of the progress of


the case that has led to this point. In particular, USAA's actions will cause the Plaintiffs prejudice


for three main reasons: (i) because the long understanding in this case was that USAA determined


that the Sierra was uneconomical to repair and the question was whether that had any legal effect;


(ii) USAA's decision at the February 4, 2009 hearing implied that the point that USAA is now


raising would not be an issue; and (iii) because this motion comes on the eve of trial, there is no


reasonable way to cure the prejudice at this late date. These three factors are intertwined. Any


factor alone might allow the Plaintiffs to avoid prejudice. Taken together, however, substantial


prejudice is unavoidable. 


1. For Much of This Case, the Issue Was Not Whether USAA Had Determined that the Sierra


Was Uneconomical to Repair. 


         First, a substantial amount of time in this case passed with the admission in place and with


the general understanding being that USAA considered the Sierra uneconomical to repair, but that


whether this fact had any legal effect was unresolved. This case began on June 16, 2007, when


the Plaintiffs filed their first Complaint. See Complaint for Damages and for Declaratory Relief and


Jury Demand (Doc. 1). At that time, USAA was not named as a Defendant. USAA first became a


Defendant with the First Amended Complaint on February 4, 2008. See FAC at 1 (naming USAA







as a Defendant). In its initial Answer, on March 7, 2008, USAA admitted that it determined that the


Sierra was uneconomical to repair. See FAC ¶ 16, at 4 (alleging that " USAA determined that the


Sierra was uneconomical to repair and did not repair the Sierra ..." ); First Answer ¶ 5, at 2


(admitting same). 


         It is not clear when USAA responded to the Plaintiffs' Requests for Admissions. At some


point, however, USAA made Admission No. 8. The Request for Admission read: " Before the sale


of the Sierra to Lohman Motors, USAA had decided that the Sierra was uneconomical to repair."


Admission No. 8. USAA admitted the statement. 


         This case progressed with the admissions in the Answer and Admission No. 8 in place.


When the meaning of the salvage statute became the prominent issue being argued to the Court,


the focus was on whether the statute created a one-hundred percent rule, as the Dealerships and


USAA were advocating. In its written response to the UPA Motion, filed on November 10, 2008,


USAA did not contest the Plaintiffs' asserting that it was undisputed that USAA determined that the


Sierra was uneconomical to repair. USAA began to expound upon the idea in its briefing that the


Sierra was not repaired because the insureds did not want it, but it hewed to its original legal


theory that the Sierra was not salvage because of the New Mexico regulations and focused on


Kunz' actions as showing that USAA acted in good faith. See UPA Response at 8-12. As the Court


noted at the December 17, 2008 hearing, it was surprised when USAA argued that it did not


consider the Sierra uneconomical to repair, because the Court always thought it " was a given in


this case, that USAA did make a determination it was uneconomical to repair," and the Court


therefore " thought the issue was whether that had any sort of legal effect, which I've determined it


[does]." December 17, 2008 Hearing at 47:17-20 (Court). 
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          From its own review of the record and its time presiding over this case, the Court agrees


with the Plaintiffs that USAA's current stance is of recent vintage. Although there were indications


that USAA took the position that it acted for customer-relations reasons, for most of this case


USAA did not assert that because of this reason the Sierra was not salvage. Instead, USAA took


the position that the one-hundred percent rule determined when a vehicle was salvage. The


Plaintiffs argue that USAA, having lost on its legal theory, is now campaigning to change the facts.


The Court partially agrees with this statement. It appears to the Court, however, that USAA,


having lost on one legal theory, is not trying to change the facts but rather change what those facts


mean. In other words, USAA is advancing a second legal theory. At first, USAA staked its success


on the Court finding that New Mexico used a one-hundred percent rule for determining when a


vehicle was salvage. Having lost on that issue, USAA is now relying on a new theory that makes


customer-service decisions distinct from economic-to-repair decisions. USAA is correct that it has


long stated both that it did not repair the Sierra for customer-service reasons and that it did not


think the Sierra was salvage. Both observations, however, are beside the point. The former fact


was never an important point until recently. The latter fact may have been true, but USAA's reason


for that position was that New Mexico law had a one-hundred percent rule. Because USAA


advanced this argument, the customer-relations issue was not an important part of this case


throughout discovery. 







         The upshot is that the Court agrees that the Plaintiffs have been unable to conduct adequate


discovery on this issue. When USAA starting advancing its new position, the relevance of various


facts changed. USAA contends that the Plaintiffs have had adequate discovery because they have


deposed Kunz and Dennis Schafer, USAA's field appraiser. These depositions, however, were


reasonably conducted with a different understanding of the case in mind. 


         For example, USAA emphasizes that the Plaintiffs questioned Schafer about his inspection


and decision. This deposition took place on July 14, 2008. See Exhibit B to Motion, Deposition of


Dennis Schafer (taken July 14, 2008)(Doc. 399-3). Schafer explained that he would not expect all


the vehicles he found to be a total loss would end up with salvage titles: 


I think I just gave you an example of a car than can be a theft recovery, with virtually no damage


on it, that becomes USAA property. I might look at it and put a determination of total loss because


of the circumstances that got it into my assignment log and then pass it on to the people at Total


Loss so they can do the proper stuff with the title so I would have determined it as a total loss, but


the car is clearly not a total loss. 


See id. at 96:10-19. Under USAA's new theory, why Schafer would have made this determination,


and even more importantly, why " the people at Total Loss" would have decided to nonetheless


not obtain a salvage title becomes highly important. There is no indication that Mr. Treinen


followed up with this line of questioning, perhaps because of the admission. 


         At the May 12, 2009 hearing, Mr. Treinen contended that the Plaintiffs would have to


undertake significant discovery if the admission were withdrawn, because they had not focused on


the issue because of the admission and because of Kunz agreeing that USAA determined the


Sierra was uneconomical to repair. He maintained that the Plaintiffs had not explored how the


determination was made or deposed other USAA employees involved in the process. See May 12,


2009 Hearing at 35:1-23 (Treinen). The Court believes that Mr. Treinen's assessment is correct.


Given the shift in the legal theory USAA is espousing to a theory that distinguishes between


customer-relations and other decisions, new information would be necessary if the Plaintiffs are


going to have a fair opportunity to attempt to rebut USAA's new legal theory and its factual


underpinning. 


          USAA also argues that there will be no prejudice because the Plaintiffs have now had the


opportunity to depose USAA's new corporate representative with this new theory 
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in mind. As Mr. Treinen stated at the hearing, however, USAA's new corporate representative,


Kevin Bryant, had not worked in the salvage department or supervised the employees there. See


May 12, 2009 Hearing at 24:2-12 (Treinen). Rebutting USAA's new theory would require an


investigation into what the people actually involved in the Sierra claims at various levels thought


and did. 


         Because much of this case progressed with a different theory in mind, the Court agrees with


the Plaintiffs that they do not have adequate evidence to attempt to rebut this new theory. USAA


cannot point to the discovery conducted thus far as precluding any prejudice argument the


Plaintiffs might make. USAA's posture throughout much of this case has helped create prejudice


to the Plaintiffs. 







2. USAA Reversed Its Decision Not to Seek Withdrawal of the Admission. 


         Second, USAA had previously sought to withdraw Admission No. 8. On February 4, 2009,


however, USAA affirmatively decided not to withdraw the admission and instead agree with the


other parties that the admission would remain but that USAA would be free to explain the


admission at trial. This decision contributed to the prejudice to the Plaintiffs because it indicated


that the Plaintiffs would not need to seek discovery on USAA's new theory. Also, if USAA had


persisted with its motion at that time, and had been successful, there would have been more time


before trial than there is with the current motion. 


         It is important to place the February 4, 2009 hearing in context. At that point, all the relevant


consequences of the admission remaining should have been clear. The Court had ruled on the


meaning of the phrase " considers it uneconomical to repair" and had also granted the UPA


Motion. In granting the UPA Motion, the Court expressly said that its determination that the Sierra


warranted a salvage title and that USAA therefore violated the UPA were grounded in Admission


No. 8. See UPA MOO at 6-8, 15. The Court made it clear that USAA having determined the Sierra


to be uneconomical to repair was conclusively established " [b]ecause USAA has not been


granted leave to amend or withdraw the admission." Id. at 7. USAA should therefore have been


fully aware of what the consequences of abandoning its request to withdraw the admission would


be. This result is particularly clear given that the Court had yet to continue the trial at the time that


the February 4, 2009 hearing. 


         By relinquishing its request and instead acceding to the agreement at the February 4, 2009


hearing, USAA helped ensure that the Plaintiffs would suffer substantial prejudice with its later


request. Over three months remained after the February hearing until the new trial date. With that


much time, the Plaintiffs might have been able to secure more evidence in advance of the trial.


After USAA dropped the motion, there was no need for the Plaintiffs to do so. The manner in


which the motion was denied only furthered the prejudice. If the Court had denied the motion


because it ruled against USAA on the merits, the Plaintiffs might have had some reason to attempt


to reopen discovery and pursue evidence on this issue, because of the possibility of a motion to


reconsider. Even that assumption is an unlikely one, however, as it would be asking a


considerable amount of a party to predict that their opponents, after losing a motion, would try to


reconsider the ruling on the eve of trial. Whatever merit this line of reasoning might have


evaporates given that USAA willingly dropped its request and chose to instead agree to keep the


admission, but be allowed the freedom to argue at trial. The Court can hardly fault the Plaintiffs for


taking USAA at its word and relying on an agreement reached in open court. 


          Mr. Valdez stated that he believed that the agreement was without prejudice to USAA


renewing the issue later and that he would not have made the agreement otherwise. See May 12,


2009 Hearing at 18:18-19:3 (Court & Valdez). The agreement was not, however, as Mr. Valdez


says he remembers it. Reviewing the transcript of the hearing makes clear that the parties and the


Court were focused on the effect of the admission at trial and that the Court's " without prejudice" 
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decision meant that by keeping the admission on the record, the Court was not precluding USAA


from contradicting that admission at trial. The Court believes that the Plaintiffs reasonably relied on







the decision and agreement at the hearing being binding. 


         Moreover, any lingering mistaken impressions should have been cured when the Court


issued its written Order. The Court's Order reads: 


[T]he Court will deny the motion without prejudice to USAA explaining at trial how it understood its


actions with respect to the treatment of the Sierra claim, how it understood the meaning of the


phrase " uneconomical to repair," and what it understood its response to Request for Admission


No. 8 to entail. The admission itself, however, will remain in place. 


Order at 1-2, entered February 5, 2009 (Doc. 369)(emphasis added). This language should have


removed any doubt about the scope and nature of the Court's ruling. 


         Denying a motion without prejudice is one thing. It makes little sense, however, for the Court


and the parties to engage in a lengthy colloquy and agree on a resolution if that agreement has no


binding effect. Arguably, it might be justifiable to set aside such an agreement for changed


circumstances or similar reasons. Nothing supports that being the case here. To the contrary,


USAA had all the information it needed about the consequences coming into the hearing and


nothing has changed since then to warrant a reversal. 


         The transcript of the hearing makes it clear that an agreement was reached that USAA


would not withdraw Admission No. 8, but would be allowed the freedom to argue its version of the


facts at trial. The Plaintiffs were justified in relying on this understanding of what occurred. Even if


the Court could view what happened at the hearing as not being an agreement, the Court's


subsequent Order makes matters clear. If that Order embodied an incorrect understanding of what


occurred, USAA should have notified the Court in a timely manner and not waited until shortly


before trial. Notably, USAA's motion to reconsider apparently reads what happened during the


February 4, 2009 hearing the same way the Court and the Plaintiffs do: " USAA acknowledges


that the Court's decision denying its request to withdraw the admission nevertheless provides


USAA the opportunity to explain at trial the basis for its admission and its understanding of the


phrase ‘ uneconomical to repair.’ " Motion at 6. The Court cannot help but conclude that USAA's


position at this time is inconsistent with its earlier agreement and position.[3] 


3. The Timing of this Motion Ensures That the Plaintiffs Will Suffer Substantial Prejudice. 


         Finally, the timing of the motion will result in substantial prejudice to USAA. Any prejudice


might have been curable at an earlier time-although the illness of Kunz, whose role as a central


decision-maker is more important under USAA's new theory, might have closed the window for


curing prejudice several months ago. The timing of USAA's renewed attempt to withdraw


Admission No. 8, however, which effectively guaranteed that a ruling would be made on the eve of


trial, forecloses that possibility of curing prejudice at this point. 


          Over two months passed since the February 4, 2009 hearing. On February 11, 2009, the


Court moved the trial to a starting date of May 18, 2009.[4] By February 11, 2009, 
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then, it should have been clear that, to avoid a ruling on any motion falling on the eve of trial, a


motion should be filed as soon as possible. Instead, over two months passed before USAA filed its


motion. USAA filed its motion on April 13, 2009 and its Reply on May 8, 2009. Even without


factoring in time for a decision from the Court, the briefing on this motion was not complete until







ten days before trial. Avoiding such timing is usually a good idea. This principle is particularly true


when one of the issues is going to be prejudice to the opposing party. Even though USAA


disagrees that withdrawing Admission No. 8 would cause prejudice to the Plaintiffs, USAA should


have been aware that the Plaintiffs and the Court might have different views and sought to help


cure such prejudice through prompt filing. 


         While the Court did not preclude USAA from moving the Court to reconsider its opinion on


the UPA, what USAA has primarily raised here is an argument based upon withdrawal of


Admission No. 8. It was after the Court issued its UPA opinion that the Court held the February 4,


2009 hearing and USAA decided not withdraw the admission. The Court finds it surprising that any


motion for reconsideration would thus be based upon withdrawal of the admission rather than on


some other argument about the Court's decision. 


         The circumstances here are materially different from other circumstances in which


withdrawal has been allowed. The Court does not view the prejudice here as stemming from the


Court's earlier grant of summary judgment on the UPA Motion on the basis of the admission. See 


Raiser v. Utah County, 409 F.3d at 1246 (noting preparing summary judgment motion in reliance


on admission is not grounds for prejudice). Nor is this a situation where the withdrawal would


come with ample time left. See id. (finding no prejudice where party moved to withdraw admission


two weeks after request and before motion for summary judgment filed); Security Ins. Co. of


Hartford v. Clovis Ins. Center, Inc., 2006 WL 4109678 at *7 (D.N.M.) (Browning, J.) (finding no


prejudice where time remained for reopening discovery). The withdrawal would come immediately


before trial, essentially foreclosing any opportunity for the Plaintiffs to conduct further discovery


and alleviate the prejudice. This case is much more in line with the situation in Banos v. City of


Chicago, 398 F.3d 889, 893 (7th Cir.2005), where the plaintiffs advanced one theory, then vowed


not to litigate that theory, only to attempt to resurrect the theory after discovery closed. 


         The Court concludes that the Plaintiffs would suffer substantial prejudice if the Court were to


allow USAA to withdraw Admission No. 8 at this late stage. This case has generally been litigated


and discovery conducted with the assumption that USAA considered the Sierra uneconomical to


repair. What USAA contested was that this decision had any legal effect under New Mexico law.


Only once it became increasingly clear at the hearings that the Court was inclined to reject that


proposition did USAA begin to argue that a customer-service determination would be outside the


statute even if the Court rejected USAA's original argument. USAA then sought to withdraw its


admission, but on February 4, 2009 abandoned that goal. Nonetheless, about a month before trial,


USAA again sought to withdraw the admission, with the motion's timing ensuring that the any


ruling would fall immediately before trial. In these circumstances, the Plaintiffs would face


substantial prejudice if the admission were withdrawn. Because of this prejudice, the second prong


of rule 36(b) is not met, and the Court will therefore not allow USAA to withdraw the admission. 


          IV. BECAUSE THE COURT IS NOT ALLOWING USAA TO WITHDRAW ADMISSION NO.


8, THE COURT WILL NOT CHANGE ITS RULING ON THE UPA MOTION. 


          As the Court noted earlier, a reversal on the UPA Motion would require the withdrawal 
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of Admission No. 8. Because the Court will not allow USAA to withdraw the admission, the Court







will not change its earlier decision to grant the UPA Motion. The agreement from February 4,


2009, however, remains in place. USAA may present all its evidence and arguments on these


issues to the jury. The Plaintiffs can use the admission for impeachment, but not for conclusive


effect at trial. Contrary to USAA's fears, the Court believes that a jury will be able to fairly consider


the evidence and will not be confused. The Court does not believe it will confuse a jury for USAA


to argue that it made what the Court determined was a mistake about what the law meant, but that


this mistake was in good faith, without any intent to deceive or defraud anyone. Any concerns


about the jury instructions can be addressed in the context of the argument over those


instructions. 


IT IS ORDERED 


          that USAA's Motion for Reconsideration of Plaintiffs' Motion for Partial Summary Judgment


on Their UPA Claim and for Reconsideration of USAA's Motion to Withdraw Admission is denied. 


--------- 


Notes: 
[1] The Court's citations to the transcripts of the hearings refer to the court reporter's original,


unedited versions. Any final transcripts may contain different page and/or line numbers. 
[2] At the hearing on May 12, 2009, the Court also discussed whether the issue was purely legal,


which might initially appear to impact whether the Plaintiffs would be prejudiced-without a need for


more evidence, the Plaintiffs would not be prejudiced. While the Court believes that whether


USAA's customer-relations decision would fall within the statute or not is a purely legal question,


the Plaintiffs have indicated that they do not believe that USAA's decision was based upon or


based solely upon customer relations. This issue would be factual. 
[3] In addition to causing prejudice to the Plaintiffs in a more general manner, USAA's change in


position may well be subject to judicial estoppel. Judicial estoppel prevents a party from advancing


a position inconsistent with an earlier position in certain circumstances. 


Though there is no precise formula, in order to determine whether to apply judicial estoppel, courts


typically inquire as to whether: 1) a party's later position is clearly inconsistent with its earlier


position; 2) a party has persuaded a court to accept that party's earlier position, so that judicial


acceptance of an inconsistent position in a later proceeding would create the perception that either


the first or second court was misled; and 3) the party seeking to assert the inconsistent position


would derive an unfair advantage if not estopped. Bradford v. Wiggins, 516 F.3d 1189, 1194 (10th


Cir.2008)(internal quotation marks omitted). 
[4] The Court moved the trial from February 23, 2009 to May 18, at USAA's request and over the


Plaintiffs' strong opposition. The Court cannot help but note, however, that USAA would not have


been able to even file this motion had the Court not moved the trial date. Moreover, as the Court


and the Plaintiffs noted at the hearing, Kunz is not able to testify at the May trial, so the delay has


benefitted no one but USAA, which used it to file this motion. The Court is concerned that USAA,


reluctant to seek another delay on its own, is trying to get the Court to grant the motion and put the


Plaintiffs in the position of having to ask for more time and to themselves seek to postpone the


trial. This continuous delay is additional prejudice to the Plaintiffs. 


--------- 
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        R. Brent Stephens, David T. Aagard, Salt Lake City, for plaintiff. 


        James S. Jardine, Craig Carlile, John W. Mackay, Provo, Randall L. Skanchy, Ross I.


Romero, Salt Lake City, for defendants. 


        DURHAM, Justice: 


        ¶ 1 Plaintiff Press Publishing Ltd. (Press) entered into numerous contracts with Matol


Botanical International Ltd. (MBI) for the provision of printing services. After disputes arose


between the parties, MBI sued Press for breach of contract. Press counterclaimed, alleging that


defendants misappropriated its creative work. Eventually, MBI voluntarily withdrew its claims and


defendants sought summary judgment on Press's counterclaims. The district court ruled in


defendants' favor and this appeal followed. 
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BACKGROUND 


        ¶ 2 The facts in this case are undisputed. MBI was a Canadian company that sold health


supplements worldwide through independent distributors. As part of its operation, MBI prepared


and provided promotional brochures and sales materials to its distributors. MBI's policy required


these promotional materials to be authorized, prepared and printed under its supervision. From


1986 to 1989, Press provided printing services to MBI. To set forth the terms of each job, Press


used a job authorization form (JAF). All first time customers were required to sign a JAF;


subsequent JAFs did not need to be signed. The JAF contained eighteen terms and conditions on


the reverse side. Paragraphs four and six expressly provided that any creative work and all


preparatory materials developed and furnished by Press would remain its exclusive property,


"except upon compensation" or "otherwise agreed in writing." Relying on approximately 250 JAFs,


Press claims it created and/or modified numerous MBI promotional materials, such as logos,


business cards, manuals, job applications, brochures, magazines and video tape covers. [1] 


        ¶ 3 In 1989, Sam Kalenuik, Robert Bolduc, and Anthony Jurak, MBI's owners, hired Press's


director of marketing and operations, Kevin Olsen, to form a new entity, Matol Communications


Corporation (MCC), to supply all of MBI's future printing services. To facilitate Olsen's transition,


MBI and Press entered into a number of agreements [2] (transition agreements). However, MCC


soon notified Press that it had terminated the transition agreements because they were executory







and not supported by consideration. Thereafter, Press filed a counterclaim setting forth numerous


causes of action in this lawsuit, which had originally been filed by MBI for breach of contract


claims. [3] All of Press's claims were based on the premise that (1) Kalenuik, Bolduc, and Jurak


operated all of the Matol entities as a partnership, thereby "mak[ing] all [of them as] defendants


liable [for] each other's acts," and (2) they conspired with Olsen to improperly obtain Press's


proprietary property and destroy Press by foreclosing it from doing any business with MBI entities


or distributors. 


        ¶ 4 In November 1994, after conducting extensive discovery, defendants Olsen and Garrett,


along with the Matol entities, filed a motion for partial summary judgment (first motion for summary


judgment) [4] pertaining to the claims made in Press's third amended counterclaim, except with


respect to breach of fiduciary duty. The motion was joined by defendants Bolduc, Kalenuik and


Jurak. MBI argued, in part, that the claims for misappropriation of trade secrets and protectable


proprietary property failed because: the materials produced by Press were neither secret nor


creative work; MBI was only bound by the JAFs it had signed; the transition agreements were


overly broad, void for lack of consideration, or only binding against Olsen; and Press had failed to


show unfair competition, wrongful interference or antitrust 


Page 1124 


injuries. The crux of Press's response was that "the Defendants concocted this scheme to destroy


Press and, acting in concert and as agents and alter egos of one another ... carried out their plan."


Press's position was that "there was no distinctness between any of the Defendants ... they are all


obligated jointly and severally for each of the [eighteen] causes of action." After hearings in


December 1994 and January 1995, the court took the matter under advisement, [5] requesting


supplemental briefs regarding the applicability of the Uniform Commercial Code to Press's JAFs. 


        ¶ 5 Prior to the issuance of a ruling from the trial court, in March 1995, MBI commenced a C-


36 bankruptcy reorganization proceeding in the Superior Court of the Province of Quebec in the


District of Montreal, Canada (the C-36 Court). [6] Three months later, an involuntary bankruptcy


proceeding was filed against MBI in the United States Bankruptcy Court in the District of Nevada


(Bankruptcy Court). [7] In July 1995, the trial court below entered an order extending comity to the


C-36 proceeding and staying this litigation against all defendants. However, the Bankruptcy Court


granted Press limited relief from the automatic stay in this case to allow it to complete discovery


and litigate pending motions. 


        ¶ 6 In addition, the Bankruptcy Court ordered the trustee to negotiate a protocol, subject to


court approval, with the C-36 interim manager to coordinate the reorganization procedures


between the two bankruptcy cases. [8] The trustee and the interim manager executed a Protocol


Re Obligations of Interim Manager and U.S. Trustee (the Protocol) in November 1995. Application


for approval of the Protocol was served on all creditors, including Press, and the Protocol was


approved by both the Bankruptcy Court and the C-36 Court. Once the Protocol was approved, the


Bankruptcy Court anticipated that the C-36 Plan of Arrangement would "become binding on the


creditor classes and other parties in interest including, but not limited to shareholders, officers,


directors, coordinators and managing agents of MBI." 


        ¶ 7 The Protocol set up procedures to allow the Canadian and American courts to work







together to produce a joint outcome. With respect to the procedures for handling claims, section


three of the Protocol provided in relevant part that (1) claims filed with either country would be


deemed filed in both courts; (2) claims over $50,000, as well as disputed claims, were to be


adjudicated in the C-36 proceeding; and (3) claims determined in the C-36 proceeding would be


recognized in the Bankruptcy Court. 


        ¶ 8 On February 6, 1996, the district court issued a ruling with respect to MBI's first motion for


summary judgment. The court found that (1) the transition agreements were binding only as to


Olsen, dismissing claims one, three and four as to all other defendants; (2) the JAFs were


predominantly 
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contracts for personal services, not subject to the Uniform Commercial Code, dismissing the sixth


claim; and (3) Press had not created or sufficiently modified the items in question in order to


support a misappropriation claim. The district court, however, did not sign an order regarding this


ruling until June 2, 1998. 


        ¶ 9 Shortly after the lower court's ruling on the first motion for summary judgment, on


February 22, 1996, Press filed a timely notice of claim for $3,250,000 in the Bankruptcy Court; it


cited the entire record of this case, including the fourth amended counterclaim, the briefs on


summary judgment, and the hearing transcripts, as evidence. A few months later, the C-36 Court


approved MBI's Third Plan of Arrangement. This plan specifically provided notice to creditors


regarding the filing of proof of claims, the procedures for determination of claims, and the


procedures for accepting or disallowing claims, including appeal of disallowed claims. Press


vigorously opposed approval of the Third Plan of Arrangement, arguing that the C-36 proceeding


would be unfair and prejudicial and requesting instead that its claims be determined in the


Bankruptcy Court. 


        ¶ 10 In response, in May 1996, MBI filed with the Bankruptcy Court a Motion to Convert Case


to Ancillary Proceeding Pursuant to 11 U.S.C. Section 304 [9] (Motion to Convert). In its motion,


MBI asked the Bankruptcy Court to ratify the plan of arrangement approved by the C-36 Court,


provide for the implementation of the plan in the United States, discharge all debts except as


provided by the plan of arrangement, and permanently enjoin creditors from enforcing their claims


outside the Third Plan of Arrangement. Press opposed the conversion, asking the Bankruptcy


Court to refuse to enjoin this action and to retain jurisdiction over its proof of claim. Specifically,


Press argued that (1) because the Utah proceeding had progressed significantly, it should be


allowed to proceed; (2) "the claims against the defendants in the Utah civil action are inextricably


intertwined" and there would be undue expense and delay if it were required to relitigate its claims


in the C-36 proceeding, resulting in "prejudice and inconvenience" as contemplated in 11 U.S.C


304(c); and (3) it had not received notice of the Protocol and therefore had been prejudiced. [10]


At the hearing on August 6, 1996, the Bankruptcy Court, relying on principles of comity, granted


MBI's Motion to Convert and approved the Third Plan of Arrangement, but took under advisement


MBI's request to enjoin Press's Utah action. 


        ¶ 11 Also on August 6, 1996, the C-36 interim manager served Press with a "notice of


disallowance" regarding all claims against all defendants. The interim manager cited twelve







specific grounds for disallowance, which are summarized as follows: 


        (1) Press has no claim for trade secrets or proprietary information because 


        (a) the claimed information or material is generally known and is not secret, 


        (b) the information is otherwise not legally protected and/or is not proprietary, and 


        (c) the claimed information and material was developed for and sold to MBI, which paid the


full purchase price; therefore, MBI is the owner of the claimed information and material. 


        (2) Press has no contractual claim as to the transition agreements because 


        (a) any claimed contract cannot make secret that which is not secret, 


        (b) the claimed contracts lack consideration, 


        (c) the claimed contracts are overly broad and unenforceable, 


        (d) the claimed contracts were properly terminated, and 


        (e) MBI is not a party to the claimed contracts. 
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        (3) Press has no contractual claim with respect to the JAFs because 


        (a) the work performed or material or information provided by Press was paid for by MBI, and


therefore, is owned by MBI, and 


        (b) the work performed or material provided does not constitute creative work or otherwise fit


the definitions set forth in the claimed Job Authorization Form. 


        (4) Press has no claim for antitrust or unfair competition as no antitrust injury exists, there


was no conspiracy, and MBI's actions were not unreasonable. 


        (5) Press has no claim for interference with existing or potential business, or with contracts,


because MBI acted properly, was motivated by legitimate business interests, and did not interfere. 


        The notice of disallowance specified that pursuant to section 6.7 of the Third Plan of


Arrangement, Press could "appeal such decision within 10-days following the day on which notice


is received ... failing which the creditor shall be deemed to have accepted the [interim manager's]


decision for all purposes." 


        ¶ 12 Apparently, Press did not receive this notice until after the time to appeal had run.


Therefore, on October 8, 1996, it filed a motion asking the Bankruptcy Court to declare the


disallowance objectionable under rule 3007 of the Federal Rules of Bankruptcy Procedure. Press


argued that because the notice of disallowance had been issued three hours after the Bankruptcy


Court had taken under advisement MBI's request to enjoin Press's Utah action, the notice of


disallowance was an attempt to moot the Bankruptcy Court's decision. According to Press, "[t]his


maneuver evidences the unfair and prejudicial treatment Press will receive in Canada if this Court


enjoins Press'[s] Utah State Court action and/or does not retain jurisdiction of Press'[s] ... claim."


The Bankruptcy Court denied Press's request and granted MBI injunctive relief. However, due to


the court's concern with the late notice, it specified in its ruling that MBI's injunctive relief was


conditioned upon MBI's agreement to 


waive the effect of Press Publishing's failure to timely convert the August 6, 1996 Notice of


Disallowance ..., and ... reserve any Notice of Disallowance of Claim ... no earlier than thirty days


subsequent to the entry of this Order, granting [Press] a new ten day time period to contest such


disallowance before the Canadian Court. 







        Accordingly, on December 27, 1996 a second notice of disallowance was served on Press.


Press failed to appeal in the C-36 proceeding. Instead, it appealed the decision of the Bankruptcy


Court to the United States District Court for the District of Nevada, arguing that the Bankruptcy


Court erred in approving the Third Plan of Arrangement and in granting injunctive relief. 


        ¶ 13 In April 1997, defendants filed a motion for summary judgment (second motion for


summary judgment) in this case seeking to have the remaining claims in this action dismissed


under the doctrine of res judicata. They argued that because they were privies of MBI and Press's


claims were raised in the C-36 proceeding, the notice of disallowance in the C-36 proceeding


constituted a judgment on the merits barring the adjudication of the remaining claims in this action.


In response, Press argued for the first time that the remaining defendants were not alter egos of


MBI, but were independently liable for the remaining claims. 


        ¶ 14 In February 1998, the United States District Court affirmed the decision of the


Bankruptcy Court, holding that the latter had full authority to approve the plan and to authorize


injunctive relief, and concluding that the plan provided a just and fair mechanism to file and


adjudicate "all claims, including Press's unliquidated claim." A month later, on March 19, the trial


court issued an order with respect to the remainder of MBI's first motion for summary judgment.


The court concluded that Press failed to meet its burden of proof and granted MBI's motion


regarding the tenth, eleventh, thirteenth, fourteenth, fifteenth and eighteenth causes of action. With


respect to the seventeenth claim, the court ordered MBI to provide Press with an accounting


dating back to June 30, 1989. [11] 
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        ¶ 15 Eight months later, on November 17, 1998, the trial court issued a memorandum


decision granting MBI's second motion for summary judgment, ruling that the pending claims were


barred under the claim preclusion branch of res judicata. An order to this effect was signed on


January 7, 1999. The court concluded that defendants were privies of MBI, that Press's remaining


claims had been presented in the C-36 proceeding, and that there had been a final judgment on


the merits. The court reasoned that, "many of the Defendants are officers and employees of MBI,


[who] were involved in actually and openly defending the bankruptcy proceeding, thereby


becoming privies under the Sea [r]le rationale." In addition, the court noted that Press had failed to


show how the remaining defendants were independently liable, especially in light of the fact that


"[t]hroughout this case [Press] has argued that Defendants are alter egos of one another...." Next,


the court held that because Press had filed a notice of claim in the Bankruptcy Court, proffering


the entire record in this case as its evidence, it had raised all its claims in this action in the C-36


proceeding pursuant to the Protocol. The trial court also concluded that the claims against


defendants in this case stem from the same actions as the claims against MBI in the C-36


proceeding. Finally, the court ruled that the results of the C-36 proceeding constituted a final


judgment on the merits, citing as authority Copper State Thrift & Loan v. Bruno, 735 P.2d 387, 390


(Utah Ct.App.1987) (holding that an arrangement confirmed by a bankruptcy court is final for


purposes of res judicata until reversed on appeal or modified or set aside in the court of rendition).


The court specifically mentioned in its ruling that "it was [Press's] failure to appeal the notice of


disallowance that determined that the [interim manager's] decision would be the final decision of







the Canadian Court." 


        ¶ 16 Press now appeals the entire January 7, 1999 order, and the portion of the order dated


January 2, 1998 which limited its breach of contract claims. All parties agree that Press's claims


against MBI are barred. 


ANALYSIS 


        ¶ 17 The two issues before the court on appeal are whether the district court erred in


concluding that Press's claims against the remaining defendants are barred under the doctrine of


res judicata and in dismissing Press's claim for breach of contract with respect to the JAFs. 


        I. CLAIM PRECLUSION 


        ¶ 18 Press claims the district court erred in concluding that its remaining causes of action are


barred by the claim preclusion branch of res judicata. According to Press, the requirements for


claim preclusion have not been met. First, Press argues it is not precluded from claiming


defendants are not MBI's privies. Next, Press argues that ten of the claims set forth in this action


involve acts not directly involving MBI. Finally, Press claims the district court erred in concluding


that the notice of disallowance in the C-36 proceeding constituted litigation of all the claims on the


merits because (1) the claims were not litigated before a court, (2) the C-36 Court lacked


jurisdiction to review its claims, and (3) the Third Plan of Arrangement did not "litigate" a contract


between MBI and its creditors. 


         ¶ 19 The ultimate "determination of whether res judicata bars an action is a question of law,


... [which] we ... review ... for correctness." Macris & Assocs. v. Neways, 2000 UT 93, ¶ 17, 16


P.3d 1214. We have outlined the law relating to the doctrine of res judicata as follows: 


The doctrine of res judicata embraces two distinct branches: claim preclusion and issue


preclusion. Claim preclusion involves the same parties or their privies and also the same cause of


action, 'and this precludes the relitigation of all issues that could have been litigated as well as


those that were, in fact, litigated in the prior action.' Issue preclusion [also known as collateral


estoppel], on the other hand, 'arises from a different cause of action and prevents parties or their


privies from relitigating facts and issues in a second suit that were fully litigated in the first suit.'


(Citation omitted). Therefore, ... different rules govern each branch. 
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Id. at ¶ 19, 16 P.3d 1214 (emphasis added) (citations omitted). For claim preclusion to apply, three


requirements must be met: 


First, both cases must involve the same parties or their privies. Second, the claim that is alleged to


be barred must have been presented in the first suit or must be one that could and should have


been raised in the first action. Third, the first suit must have resulted in a final judgment on the


merits. 


Id. at ¶ 20, 16 P.3d 1214 (quoting Madsen v. Borthick, 769 P.2d 245, 247 (Utah 1988)). We


address each of these requirements in turn as they pertain to the facts in this case. 


A. Are Defendants Privies of MBI? 


         ¶ 20 "The legal definition of a person in privity with another, is a person so identified in


interest with another that he represents the same legal right." Searle Bros. v. Searle, 588 P.2d


689, 691 (Utah 1978). Thus, "privity depends mostly [on the parties'] relationship to the subject







matter of the litigation." Missouri Mexican Prods., Inc. v. Dunafon, 873 S.W.2d 282, 286


(Mo.Ct.App.1994). Following this rationale, final adjudication of plaintiff's claims bars subsequent


litigation concerning the same subject matter against officers or owners of a closely held


corporation, partners, co-conspirators, agents, alter egos or other parties with similar legal


interests. See Lesser v. Gray, 236 U.S. 70, 74, 35 S.Ct. 227, 59 L.Ed. 471 (1915) (disallowance of


a bankruptcy claim against bankrupt partnership was res judicata in subsequent lawsuit against


individual partner); see also Alman v. Danin, 801 F.2d 1, 4 (1st Cir. 1986) (holding individual


defendants, who were alter egos of corporation, liable based on privity and judgment against


corporation); Circle v. Jim Walter Homes, Inc., 654 F.2d 688, 692 (10th Cir. 1981) (stating that


subsidiary in privity with parent and sister corporation); Hellman v. Hoenig, 989 F.Supp. 532, 536-


38 (S.D.N.Y.1998) (holding that privity exists between corporate defendant and officers and


directors). 


        ¶ 21 It is undisputed that the corporate defendants in this case are affiliates, subsidiaries, or


parent companies of MBI, that Kalenuik, Bolduc, and Jurak own and direct all the Matol entities,


and that Garrett organized MCC. Thus, the corporate defendants are sister corporations of MBI


and the individual defendants are principals, officers and employees of MBI. In these respective


capacities, defendants defended MBI in the C-36 proceeding. In addition, the causes of action in


this case stem from the same alleged conduct, obligations, and legal theory as the claims against


MBI in the C-36 proceeding. Thus, defendants' legal rights and interests are identical with those of


MBI, meeting the legal definition of a person in privity with another as set forth in Searle Brothers. 


        ¶ 22 In addition, Press has argued throughout this litigation that defendants are "so identified


in interest" with each other that their "legal rights" have no "separate legal existence." In fact, in its


brief to this court, Press admits that "[d]efendants' joint liability ... is based, in part, on a corporate


disregard and piercing the corporate veil theory that the three individual owners operated all of the


various Matol entities as a partnership, creating new corporations and changing their cash flow at


will." Thus, Press's attempt to retract its previous allegations of privity in an effort to prevent


dismissal of this case seems disingenuous at best. See Futura Dev. Corp. v. Centex Corp., 761


F.2d 33, 43-44 (1st Cir. 1985) (stating that plaintiff "cannot ... claim liability on the basis of an alter


ego theory while at the same time denying that the defendants have sufficient identity of interest").


Based on the foregoing, we conclude the district court's determination of privity in this case is


correct, and agree that given the circumstances, "[p]laintiff is precluded from claiming that


[d]efendants are not in privity with one another." 


B. Were the Claims in This Case Presented in the C-36 Proceeding? 


         ¶ 23 According to the Protocol between the C-36 Court and the Bankruptcy Court, timely


filings in either proceeding would be deemed filed in both proceedings. Press filed a timely notice


of claim in the Bankruptcy Court proffering the entire record in this case as its evidence. Thus, the


interim manager reviewed the entire record in this case. Essentially, the claims submitted in the C-


36 proceeding were legally and 
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factually identical to the claims asserted in this litigation; they espouse the same theories,


elements, and factual determinations. This is particularly true in light of the fact that the notice of







disallowance addresses all of Press's claims in this case. In fact, the interim manager's rationale


for disallowing Press's claims in the C-36 proceeding is similar to the basis used by the district


court in granting defendants' motions for summary judgment. Therefore, the district court properly


held that Press's claims in this case were raised in the C-36 proceeding. 


C. Does the Notice of Disallowance Constitute a Final Judgment on the Merits? 


         ¶ 24 Under Utah case law, "[a]n arrangement confirmed by a bankruptcy court has the effect


of a judgment entered by a federal district court ... [and] is final for purposes of res judicata until


reversed on appeal or modified or set aside in the court of rendition." Copper State Thrift & Loan,


735 P.2d at 390 (citations omitted). Here, upon receipt of the notice of disallowance, Press sought


to have its claims reviewed by the Bankruptcy Court, arguing among other things, that the


Canadian court lacked jurisdiction. [12] The Bankruptcy Court refused Press's request. On the


contrary, it granted MBI's Motion to Convert, approved the Third Plan of Arrangement, and granted


MBI's request for injunctive relief, essentially affirming the notice of disallowance. Nevertheless, it


did allow Press an opportunity to appeal the disallowance before the C-36 Court. Press chose not


to pursue its appeal of right in the C-36 proceeding. Rather, it sought review of the Bankruptcy


Court's ruling. The U.S. District Court of Nevada affirmed the ruling of the Bankruptcy Court,


holding that the Bankruptcy Court had the authority to approve the Third Plan of Arrangement and


to enjoin the state proceedings pursuant to 11 U.S.C. § 304(b) and (c)(3), and concluding that


"Press cannot show particularized harm if compelled to litigate in Canada." Given that the


judgment of the Bankruptcy Court was upheld on appeal, there is no question as to its finality.


Thus, the district court was correct in concluding that the adjudication of Press's claims in the C-36


proceeding was a final judgment on the merits. [13] 


CONCLUSION 


        ¶ 26 The requirements for claim preclusion were met in this case. Thus, the district court


properly barred Press's claims against the remaining defendants under the doctrine of res


judicata. Given our holding on this question, the remaining issue on appeal is moot. Affirmed. 


        ¶ 27 Chief Justice HOWE, Associate Chief Justice RUSSON, Justice DURRANT, and Judge


JACKSON concur in Justice DURHAM'S opinion. 


        ¶ 29 Having disqualified himself, Justice WILKINS does not participate herein; Judge


NORMAN JACKSON from the Court of Appeals sat. 


--------- 


Notes: 
[1] It is undisputed that Probe International, an independent subcontractor of Press, created for


MBI earlier versions of some of the promotional materials Press claims to have modified for MBI. 
[2] These included a license agreement, a non-disclosure agreement, a consulting agreement, and


a transition agreement. 
[3] MBI's claims were voluntarily withdrawn, and only Press's counterclaim remained. The


counterclaim named the following defendants: Matol Botanical International, Ltd. (MBI), Matol


Communications Corporation (MCC), Matol Partners America, Inc., Matol Partners Corporation


(MPC), Sam Kalenuik, Robert Bolduc, Anthony Jurak, Kevin D. Olsen, and Gerald Garrett. The


corporate defendants are affiliates, subsidiaries, or parent companies of MBI. With respect to the







individual defendants, Kalenuik, Bolduc and Jurak own the Matol entities. Kalenuik is Vice


President of MBI and MPC, Bolduc is President of MPC, and Jurak is the Secretary/Treasurer of


both. Olsen is the Chief Operating Officer of MBI, and Garret is a Utah resident who organized


MCC. On August 6, 1996, Olsen was dismissed from this case pursuant to a stipulation. Later, in


September 1997, the district court held that Press failed to provide any evidence to sustain claims


against Garrett. Nevertheless, it denied Garrett's motion for summary judgment with respect to the


first, seventh, eighth, and sixteenth claims. See infra n. 4. 
[4] We note that numerous motions were filed below, including several motions for summary


judgment. However, we have designated the motions which are the subject of this appeal "first


motion for summary judgment" and "second motion for summary judgment" for the sake of clarity. 
[5] We note that in January 1995, Press filed its fourth amended counterclaim adding breach of


trade customs as its seventh claim and changing breach of fiduciary duty to its ninth claim, thus,


MBI's first motion for summary judgment did not apply to these. The fourth amended counterclaim


sets forth the following claims: (1) breach of license agreement, (2) breach of non-disclosure


agreement, (3) breach of consulting agreement, (4) breach of transition agreement, (5) breach of


implied covenant of good faith and fair dealing, (6) breach of contract, (7) breach of trade customs,


(8) misappropriation or conversion of proprietary property and work-product, (9) breach of fiduciary


duty, (10) wrongful interference with business relationship, (11) interference with prospective


business, (12) tortious interference with contract, (13) antitrust violations, (14) injunction, (15)


unfair methods of competition under section 13-5-2.5 of the Utah Code, (16) unfair competition


under common law, (17) accounting, and (18) attorney's fees. 
[6] In C-36 proceedings, the reorganization is administered by an interim manager, in this case,


the accounting firm of Richter & Associates, Inc. 
[7] In American bankruptcy proceedings, a court appointed trustee administers the reorganization. 
[8] Pursuant to 11 U.S.C. § 304, the Bankruptcy Court required the Protocol to provide: 


adequate and sufficient information to creditors in the United States ... just treatment of all claims


and holders, ... protect[ion of] claim holders in the United States against undue prejudice and


inconvenience in regards to claims processing under the C-36 proceeding, ... the presentation and


approval with a reasonable time period of a[P]lan of Arrangement under the C-36 proceeding


which complies at least with the basic protection of creditors under the United States Bankruptcy


Code, and ... assure[s] the considerations of comity are recognized, as expressed by the Court. 
[9] In pertinent part, 11 U.S.C. § 304(c) provides as follows: 


In determining whether to grant relief ..., the Court shall be guided by what will best assure an


economical and expeditious administration of such estate, consistent with (1) just treatment of all


holders of claims against or interests in such estate; (2) protection of claim holders in the United


States against prejudice and inconvenience in the processing of claim in such foreign


proceeding[.] 
[10] Our search of the record failed to locate any evidence to support this allegation. 
[11] Accordingly, only claims two, five, seven, nine, twelve and sixteen remained pending. 
[12] In support of this argument, Press cites paragraph 4A.9.1. of the Third Plan of Arrangement


which provides that "[n]othing in this Plan of Arrangement shall be construed to subject any







creditor to the personal jurisdiction of the Canadian Courts except as provided herein." However,


according to paragraph 6.7 "the COMPANY or the creditor may appeal the [INTERIM


MANAGER'S] decision to the COURT within ten days of receipt of written notice...." Thus, under


the Plan of Arrangement, clearly the C-36 Court had jurisdiction to review disallowed claims. Since


1883, the U.S. Supreme Court has held that an adverse determination in a Canadian bankruptcy


proceeding is binding on plaintiffs in the United States. Canada Southern Ry. Co. v. Gebhard, 109


U.S. 527, 537-38, 3 S.Ct. 363, 27 L.Ed. 1020 (1883) (explaining that "[e]very person who deals


with a foreign corporation impliedly subjects himself to such laws of the foreign government,.... It


follows, therefore, that anything done at the legal home of the corporation, under authority of such


laws, which discharges it of liability there, discharges it everywhere."). 
[13] We agree with the district court that "the fact that the final decision was made by the [interim


manager in the C-36 proceeding] is the result of Press's refusal to pursue [its] claims in Canada,


despite court orders stating Canada was the proper forum." See Federated Dep't Stores, Inc. v.


Moitie, 452 U.S. 394, 399-401, 101 S.Ct. 2424, 69 L.Ed.2d 103 (1981) (holding that plaintiffs were


bound by their own free, calculated, deliberate choice not to appeal). 


--------- 
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R.T. NIELSON COMPANY, a Utah
corporation, Plaintiff and Appellee,


v.
Merrill COOK, an individual,


and Merrill Cook for Congress
Committee, a Federal Election


Campaign Committee,
Defendants and Appellants.


Nos. 20000584, 20010029.
|


Jan. 25, 2002.


Consulting firm brought breach
of contract action against political
candidate and committee seeking
payment for consulting work. The
Third District Court, Salt Lake, Sandra
Peuler, J., entered judgment on jury
verdict for consulting firm. Candidate
and committee appealed. The Supreme
Court, Wilkins, J., held that: (1) no
likelihood of injustice existed so as
to require review propriety of jury
instruction regarding oral modification
of agreement; (2) written contract
allowed for recovery of attorney fees by
consulting firm; (3) sufficient evidence
supported attorney fees awarded;
(4) evidence supported finding that
consulting firm was prevailing party
entitled to attorney fees award; and (5)
consulting firm was entitled award of
attorney fees for appeal.


Affirmed and remanded.


Howe, J., filed concurring opinion.


West Headnotes (22)


[1] Appeal and Error
Necessity of Objection in


General


Appeal and Error
Instructions


Appeal and Error
Assent to Proceeding


Political candidate's
allegation, that jury
instruction regarding oral
modification of agreement
given in breach of contract
action brought by consulting
firm was improper, was
not adequately preserved
for appeal, even though
candidate mentioned in
answer and counterclaim
that oral modifications
were prohibited by written
contract, given facts that
candidate never objected to
instruction, never challenged
instruction at trial as being
improper as matter of law,
and instead, acquiesced to
instruction and argued to
jury that evidence presented
was insufficient to support
oral modification, and simply
raising issue in answer
and counterclaim without
any supporting evidence or
relevant legal authority did
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not present issue to trial judge
for decision, nor preserve
issue for appeal.


1 Cases that cite this headnote


[2] Appeal and Error
Requests and Failure to


Give Instructions


Appeal and Error
Instructions


To appeal the giving or the
refusal of a jury instruction,
a party must properly object
to the instructions in the
trial court and explain its
grounds, with specificity, for
challenging the instructions.


1 Cases that cite this headnote


[3] Appeal and Error
Instructions


Jury instructions must be
objected to with specificity in
order to give the trial court
an opportunity to correct any
errors or fill any inadequacies
in the instructions given so
that the jury may consider the
case on the proper basis.


Cases that cite this headnote


[4] Appeal and Error
Necessity of Specific


Objection


If a party does not object
and articulate the grounds


with sufficient specificity
such that the issue is
presented before the trial
court for consideration, that
issue cannot be raised on
appeal.


Cases that cite this headnote


[5] Appeal and Error
Necessity of Objection in


General


If erroneous jury instructions
are given, and if to permit
the error would be contrary
to the interests of justice,
an appellate court could,
in its discretion, correct the
error, but the aggrieved
party has the burden
of presenting a persuasive
reason for the court to
exercise that discretion, and
this requires showing special
circumstances warranting
such a review.


Cases that cite this headnote


[6] Appeal and Error
Necessity of Objection in


General


No likelihood of injustice
existed so as to require
appellate court to review
propriety of jury instruction
regarding oral modification
of agreement given in
breach of contract action
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brought by consulting firm
against political candidate,
where candidate did not
argue or demonstrate
special circumstances, and
challenged instruction
accorded with Utah law, by
instructing jury that parties
to written contract were free
to modify that contract by
oral or verbal agreement,
even though written contract
prohibited oral or verbal
modifications, or required
that modifications be in
writing.


6 Cases that cite this headnote


[7] Frauds, Statute Of
Modification of Contract


If an original agreement is
within the statute of frauds,
a subsequent agreement
that modifies the original
agreement must also satisfy
the requirements of the
statute of frauds to be
enforceable.


4 Cases that cite this headnote


[8] Costs
Contracts


Written contract allowed
for recovery of attorney
fees by consulting firm in
breach of contract action
against political candidate,


even though jury found that
contract was orally modified,
where written contract
unambiguously directed that
prevailing party receive
attorney fees for litigation
brought to enforce it,
modification of contract
related only to services to
be performed by consulting
firm and payment for
those services, and parties
did not identify, nor did
record reveal, any evidence
that attorney fees provision
was amended by subsequent
modifications.


2 Cases that cite this headnote


[9] Appeal and Error
Review Dependent on


Whether Questions Are of
Law or of Fact


Costs
Duties and Proceedings of


Taxing Officer


Whether attorney fees are
recoverable is a question of
law, which an appellate court
will review for correctness.


6 Cases that cite this headnote


[10] Costs
American Rule;  Necessity


of Contractual or Statutory
Authorization or Grounds in
Equity
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In Utah, attorney fees are
awardable only if authorized
by statute or contract.
U.C.A.1953, 78-27-56.5.


5 Cases that cite this headnote


[11] Costs
Contracts


If provided for by contract,
the award of attorney fees is
allowed only in accordance
with the terms of the contract.


4 Cases that cite this headnote


[12] Contracts
Operation and Effect


Where parties later orally
modify other terms of
a written contract, the
remaining terms of the initial
agreement still govern.


5 Cases that cite this headnote


[13] Costs
Evidence as to Items


Attorney fees awarded
to consulting firm upon
successful breach of
contract action against
political candidate and
committee were supported
by sufficient evidence,
even though supplemental
affidavit submitted by
consulting firm's counsel was
not ideal presentation of time


spent and work performed,
where supplemental affidavit
complied with Judicial
Council Rules of Judicial
Administration, contained
legal basis for award,
nature of work performed,
number of hours spent
to prosecute claim to
judgment, and affirmed
reasonableness of fees for
comparable legal services,
and affidavit separately stated
hours by persons other
than attorneys, for time
spent, work completed, and
hourly rate billed. Judicial
Administration Rule 4-505.


1 Cases that cite this headnote


[14] Appeal and Error
Attorney Fees


Costs
Discretion of Court


Trial court has broad
discretion in determining
what constitutes a reasonable
attorney fee, and appellate
court will consider that
determination against an
abuse-of-discretion standard.


2 Cases that cite this headnote


[15] Costs
Evidence as to Items


Evidence supported finding
that consulting firm was
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“prevailing party” entitled to
attorney fees award in action
against political candidate
and committee, even though
jury found that consulting
firm breached contract and
awarded $19,521 in damages
to candidate on counterclaim,
where at trial, consulting firm
prevailed on claim for breach
of contract and was awarded
$182,483 by jury, prevailed
on unjust enrichment claim
to recover for consulting
services, equipment rental,
and office rental during post-
election transition phase, and
was awarded $11,509 by jury,
and prevailed in sense that
jury found that consulting
firm and consultant
did not have fiduciary
relationship with candidate,
and singular language in
contract suggested that only
one prevailing party was
contemplated.


Cases that cite this headnote


[16] Costs
Contracts


Determining the “prevailing
party” in a breach of
contract action, for purposes
of awarding attorney fees, can
oftentimes be quite simple,
namely where a plaintiff
sues for money damages,
and plaintiff wins, plaintiff


is the prevailing party, and
if a defendant successfully
defends and avoids adverse
judgment, the defendant has
prevailed, but this simple
analysis cannot always be
employed.


4 Cases that cite this headnote


[17] Costs
Contracts


Costs
Duties and Proceedings of


Taxing Officer


Which party is the prevailing
party in a breach of contract
action, for purposes of an
attorney fees award, is an
appropriate question for the
trial court, given that this
question depends, to a large
measure, on the context of
each case, and thus, it is
appropriate to leave the
determination to the sound
discretion of the trial court.


15 Cases that cite this
headnote


[18] Appeal and Error
Attorney Fees


Appellate court will review
a trial court's determination
as to who was the prevailing
party in a breach of contract
action, for purposes of an
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attorney fees award, under an
abuse of discretion standard.


8 Cases that cite this headnote


[19] Costs
Contracts


Appropriate considerations
for the trial court in
determining who is the
prevailing party in a breach of
contract action, for purposes
of an attorney fees award,
include, but are not limited
to: (1) contractual language,
(2) the number of claims,
counterclaims, cross-claims,
etc., brought by the parties,
(3) the importance of the
claims relative to each other
and their significance in
the context of the lawsuit
considered as a whole, and (4)
the dollar amounts attached
to and awarded in connection
with the various claims, and
based on these and other
relevant factors, the trial
court is in a better position
than the appellate court to
decide which party is the
prevailing party.


18 Cases that cite this
headnote


[20] Costs
Contracts


In most cases involving
language similar to
contractual language that
“the prevailing party to
any litigation brought to
enforce any provision of this
agreement shall be awarded
its costs and attorneys fees,”
there can generally be only
one prevailing party.


2 Cases that cite this headnote


[21] Costs
Contracts


Under abuse of discretion
standard, a trial court
is permitted to conduct
a case-by-case evaluation
to determine the prevailing
party in a contract dispute,
for purposes of awarding
attorney fees, and has
the flexibility to handle
circumstances where both,
or neither, parties may be
considered to have prevailed.


9 Cases that cite this headnote


[22] Appeal and Error
Ordering New Trial of


Certain Issues Only


Consulting firm was entitled
to remand for determination
as to appropriate amount of
attorney fees for successful
defense against political
candidate and committee's
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appeal of judgment in
favor of consulting firm
in breach of contract
action against candidate and
committee, where appellate
court affirmed jury verdict
and award of attorney fees to
consulting firm as contained
in trial court judgment.


Cases that cite this headnote


Attorneys and Law Firms


*1121  Blake S. Atkin, Jonathan
L. Hawkins, Salt Lake City for
defendants.


Craig C. Coburn, Russell C. Fericks,
Bastiaan K. Coebergh, Salt Lake City,
for plaintiff.


Opinion


WILKINS, Justice.


¶ 1 Merrill Cook and the Merrill Cook
for Congress Committee (collectively
“Cook”) have asked us to determine
whether the trial court erred in
instructing the jury that parties to
a written agreement containing a
provision requiring any modifications
to be in writing, may, nevertheless,
orally modify that agreement. Cook
has also asked us to determine whether
the trial court erred in awarding
attorney fees to R.T. Nielsen Company
(“RTNC”), and whether the trial


court exceeded its permitted range
of discretion in finding that the
amount of attorney fees awarded were
necessary and reasonable. We affirm
the judgment of the trial court in
all regards, concluding that the jury
instruction issue was not properly
preserved for appeal and that the trial
court did not err in awarding attorney
fees to RTNC.


BACKGROUND 1


¶ 2 “We view the facts in the
light most favorable to the jury
verdict and recite them accordingly.”
Gorostieta v. Parkinson, 2000 UT 99,
¶ 2, 17 P.3d 1110 (citation omitted).
*1122  The R.T. Nielson Company
(“RTNC”) entered into an agreement
with Merrill Cook, both personally
and as a representative of the Merrill
Cook for Congress Committee, in
March 1996. The parties reduced their
agreement to a writing (the “Services
Agreement”), a complete integration
of the parties' agreement as of
March 1996. RTNC agreed to provide
Cook with various political consulting
services, including campaign planning
and strategy, polling, advertising, and
fund raising, during Mr. Cook's 1996
campaign for election to the United
States House of Representatives. In
exchange for these services, Cook
agreed to pay RTNC, among other
things, a flat fee of $40,000 for
consulting services to be provided from
March 5, 1996, through May 4, 1996,
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the date of the party convention, and
additional monthly fees of $4,000 for
services to be provided after May
4, through the primary and general
elections. The parties also agreed that
“[a]dditional services and fees may be
negotiated and agreed to at a latter [sic]
date.” The agreement further reads,
“No change or modification of this
Agreement shall be valid or binding
unless it is in writing and signed by the
party intended to be bound.”


¶ 3 After Mr. Cook won the party
nomination at the convention on
May 4, 1996, and as his campaign
progressed, Cook and RTNC had
continuous discussions about the
future of the campaign and the
extent of RTNC's involvement in
upcoming phases of the campaign.
RTNC continued to provide the same
services to Cook's campaign after the
convention, through the primary and
general election phases, as it did during
the time leading up to the convention.


¶ 4 After Mr. Cook was elected to
office, RTNC and Cook disagreed on
whether Cook owed money for services
provided by RTNC beyond those
agreed to in the Services Agreement.
In particular, the parties disputed
whether, after the parties entered into
the written Services Agreement, Cook
verbally agreed to pay for additional
services provided by RTNC that were
not agreed to as part of the written
agreement. RTNC alleged that Cook
and RTNC verbally modified the


written Services Agreement. Cook,
on the other hand, claimed that
the Services Agreement was never
modified.


¶ 5 RTNC sued Cook for compensation
for the alleged additional services,
claiming, among other things, Cook
breached both oral and written
contracts. The matter proceeded to
trial, and in instructing the jury, the trial
judge provided the following special
verdict form: “Did the R.T. Nielson
Co. and Merrill Cook and the Merrill
Cook for Congress Committee modify
their Services Agreement as alleged by
the R.T. Nielson Co.?” Despite the
fact that the written Services Agreement
reads, “No change or modification
of this Agreement shall be valid or
binding unless it is in writing and signed
by the party intended to be bound,”
counsel for Cook did not object to the
instruction.


¶ 6 The jury found that the parties
orally modified the written Services
Agreement. The jury also found
that Cook breached this modified
agreement, failing to pay RTNC
$182,483. The jury further concluded
that Cook owed an additional $11,509
for consulting services, equipment
rental, and office rental costs incurred
during the post-election transition
phase. The jury also determined
that RTNC breached the Services
Agreement and concluded that Cook
had been damaged $19,521. On
December 20, 2000, the trial court
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entered judgment, ordering Cook to
pay RTNC $162,962 plus prejudgment
interest and $11,509 plus prejudgment
interest.


¶ 7 In addition, the trial court
awarded attorney fees to RTNC. In the
written Services Agreement, the parties
agreed that “[t]he prevailing party
to any litigation brought to enforce
any provision of this Agreement shall
be awarded its costs and attorneys
fees.” The trial judge determined
that RTNC was the prevailing party.
The first affidavit for attorney fees
submitted by counsel for RTNC was
found to be inadequate by the trial
judge. However, RTNC submitted a
supplemental affidavit, which the trial
court accepted and upon which it
awarded attorney fees of $195,800.93.
Cook claims the supplemental affidavit
is also inadequate.


¶ 8 Cook appeals the judgment entered
December 20, 2000, challenging the jury
instruction and the award of attorney
fees. RTNC requests that the trial
court's judgment *1123  be affirmed,
and asks for attorney fees and costs on
appeal.


ANALYSIS


I. PRESERVATION OF THE JURY
INSTRUCTION CHALLENGE


[1]  ¶ 9 Cook insists that the trial court
erred in instructing the jury to find
whether the parties orally modified the
written Service Agreement because, as
a matter of law, the Services Agreement
could not have been orally modified. He
claims the trial court never should have
instructed the jury to find whether the
written Services Agreement was orally
modified because the written Services
Agreement provided that the agreement
could only be modified in writing, and
no written modification was entered
into. Cook points out that the jury
could have been asked to determine
whether a separate verbal agreement
(as opposed to an oral modification of
the Services Agreement) was entered
into, but this question was never
presented to the jury, and thus never
answered. RTNC argues that this
issue was not properly preserved for
appeal because Cook never raised
it before the trial court, either by
written motion or verbally. Because
Cook failed to object to the instruction
at trial, RTNC insists that Cook
acquiesced to the jury instruction,
thereby waiving his right to challenge
it on appeal. RTNC also contends
that, even assuming the question was
properly preserved, the trial court did
not err in instructing the jury to find
whether the parties orally modified
the written Service Agreement because
Utah law clearly directs that written
agreements can be orally modified
even if the written agreement contains
a provision to the contrary. Cook
counters that despite the fact that the
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issue was “unartfully preserved,” the
judgment should not be allowed to
stand. He further insists that even if
the challenge to the jury instruction was
not properly preserved, the award of
attorney fees was properly preserved,
and this contract issue relates to the
award of attorney fees.


[2]  [3]  [4]  ¶ 10 We conclude
that Cook's allegation that the jury
instruction was improper was not
adequately preserved for appeal. Cook
never objected to the jury instruction
regarding oral modification of the
agreement. “No party may assign as
error the giving or the failure to give an
instruction unless he objects thereto. In
objecting to the giving of an instruction,
a party must state distinctly the matter
to which he objects and the grounds
for his objection.” Utah R. Civ. P. 51.
Thus, in order to appeal the giving
or the refusal of a jury instruction,
a party must properly object to the
instructions in the trial court and
explain its grounds, with specificity,
for challenging the instructions. Id.;
Morgan v. Quailbrook Condo. Co.,
704 P.2d 573, 579 (Utah 1985). Jury
instructions must be objected to with
specificity in order to give the trial court
an opportunity to correct any errors or
fill any inadequacies in the instructions
given so that the jury may consider the
case on the proper basis. State v. Kazda,
545 P.2d 190, 192-93 (Utah 1976). If a
party does not object and articulate the
grounds with sufficient specificity such
that the issue is presented before the


trial court for consideration, that issue
cannot be raised on appeal.


¶ 11 Cook never challenged at trial
the instruction on oral modification
as being improper as a matter of
law. Instead, Cook acquiesced to the
instruction and argued to the jury
that the evidence presented at trial
was insufficient to support an oral
modification. This is insufficient to
preserve the claim that the trial court
erred in giving the instruction. Cook
did not specifically object to the
instruction offering as grounds the
claim he raises now-namely, that the
instruction misstated the law. Cook did
not sufficiently bring the issue to the
attention of the trial judge such that the
trial judge could consider it and correct


any error. 2


¶ 12 Cook's alleged preservation
is insufficient. Cook claims he
“unartfully” preserved the issue by
mentioning, as a defense in his
answer and counterclaim, that oral
modifications *1124  of the written
Services Agreement were prohibited by


that agreement. 3  This argument fails.
Cook did not, and could not, challenge
the jury instruction as improper in the
answer and counterclaim, since the
instructions to the jury were prepared
and delivered at a later date. Moreover,
raising of an issue in the answer and
counterclaim without any supporting
evidence or relevant legal authority
does not present the issue to the trial
judge for a decision and preserve the
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issue for appeal. See LeBaron & Assoc.
v. Rebel Enters., 823 P.2d 479, 482-83
(Utah Ct.App.1991) (noting that the
“mere mention” of an issue in trial
pleadings, absent supporting evidence
or legal authority, does not sufficiently
raise and thereby preserve an issue
for appeal because the trial court has
no opportunity to consider the issue's
merits or correct any error).


[5]  [6]  [7]  ¶ 13 Finally, rule 51 of
the Utah Rules of Civil Procedure also
states, “Notwithstanding the foregoing
requirement [of objecting to a proposed
instruction at trial], the appellate court,
in its discretion and in the interests
of justice, may review the giving of
or failure to give an instruction.” If
erroneous jury instructions are given,
and if to permit the error would be
contrary to the interests of justice, this
court could, in its discretion, correct the
error. However, the aggrieved party has
the burden of presenting a persuasive
reason for the court to exercise that
discretion, and this requires showing
special circumstances warranting such
a review. Crookston v. Fire Ins. Exch.,
817 P.2d 789, 799 (Utah 1991).
Before us is no likelihood of injustice
that requires the court's review, and
Cook has not argued, much less
demonstrated, special circumstances
warranting review by this court in the


interest of justice. 4


II. ATTORNEY FEES


¶ 14 Cook challenges the award of
attorney fees to RTNC on several
grounds.


*1125  A. Award of Fees Based
on Modified Services Agreement


¶ 15 Cook first argues the trial court
erred in awarding attorney fees to
RTNC because the award of fees
is not supported by an enforceable
contract. He claims, in essence, that
the attorney fees provision of the
written Services Agreement is not part
of the agreement as orally modified.
Cook claims RTNC failed to prove
he breached an agreement containing
an attorney fee provision, arguing that
the parties never agreed, as part of the
orally modified contract, that attorney
fees would be awarded to the prevailing
party. Cook insists that RTNC failed
to show that the parties intended
that the attorney fees provision in the
written Services Agreement apply to
the new contract as orally modified,
and he asserts that Utah law does not
permit attorney fees to be awarded for
breach of an oral agreement. RTNC
argues that the trial court did not
abuse its discretion or clearly err in
awarding attorney fees to RTNC as the
prevailing party because the modified
written contract was a proper basis for
awarding attorney fees.


[8]  [9]  ¶ 16 We hold that the
trial court did not err in concluding
that attorney fees were recoverable
by RTNC. Whether attorney fees are
recoverable is a question of law, which
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we review for correctness. Valcarce v.
Fitzgerald, 961 P.2d 305, 315 (Utah
1998).


[10]  [11]  ¶ 17 RTNC is entitled
to recover attorney fees in this
case pursuant to the written Services
Agreement as modified. “In Utah,
attorney fees are awardable only if
authorized by statute or contract.”
Softsolutions, Inc. v. Brigham Young
Univ., 2000 UT 46, ¶ 41, 1 P.3d
1095 (quoting Dixie State Bank v.
Bracken, 764 P.2d 985, 988 (Utah
1988)); Utah Code Ann. § 78-27-56.5
(1996) (indicating attorney fees may be
awarded to a prevailing party based
upon a written contract). The written
Services Agreement between Cook and
RTNC unambiguously directs that the
prevailing party receive attorney fees
for litigation brought to enforce the
agreement. Section 14 reads, “The
prevailing party to any litigation
brought to enforce any provision of
this Agreement shall be awarded its
costs and attorneys fees.” However, if
provided for by contract, the award
of attorney fees is allowed only in
accordance with the terms of the
contract. Dixie State Bank, 764 P.2d
at 988. The question, therefore, is
whether, after the agreement was orally
modified, section 14 is still part of the
modified agreement.


[12]  ¶ 18 The jury found that the
initial written Services Agreement was
modified. Where, as here, parties
later orally modify other terms of


a written contract, the remaining
terms of the initial agreement still
govern. See Fisher v. Fisher, 907 P.2d
1172, 1177 (Utah Ct.App.1995). Cook
and RTNC's initial written Services
Agreement dictated that attorney fees
were to be awarded to the prevailing
party. The jury found that the
parties modified the agreement as it
related to services to be performed
by RTNC and Cook's payment for
those services, but the parties have not
identified, nor has our review of the
record revealed, any evidence that the
attorney fees provision was amended
by the subsequent modifications. It
therefore follows that the attorney fees
provision still governs, and RTNC's
award of attorney fees may be based
appropriately upon the parties' original
contract language on attorney fees.


B. Adequate Support for Fees
Being Necessary and Reasonable


[13]  ¶ 19 Cook further contends that
RTNC failed to demonstrate that the
fees were reasonable and necessary. He
argues that RTNC failed to properly
support its claims for fees. He insists
that RTNC never showed that the fees
were incurred. He claims the affidavit
submitted by counsel for RTNC failed
to adequately itemize specific work
performed, and emphasizes that the
affidavit was not accompanied by
any contemporaneous evidence (billing
entries or other records) that the
fees were incurred. RTNC contends
that it was not required to provide
contemporaneous billing information
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or other billing receipts to prove
the fees were incurred, and that
Cook's challenge that the fees were
not reasonable and necessary fails
because Cook failed to demonstrate
that the trial court's award was clearly
erroneous.


*1126  [14]  ¶ 20 “[T]he trial court has
broad discretion in determining what
constitutes a reasonable fee, and we
will consider that determination against
an abuse-of-discretion standard.” Dixie
State Bank v. Bracken, 764 P.2d 985,
991 (Utah 1988). The trial court did not
abuse its discretion in concluding that
the fees awarded were necessary and
reasonable. Moreover, we disagree with
Cook's claim that the supplemental
affidavit submitted by counsel for
RTNC was insufficient evidentiary
support for the award.


¶ 21 While not an ideal presentation
of time spent and work performed,
the supplemental affidavit presented
by counsel for RTNC is sufficient
evidence to support the award of
attorney fees. The trial judge noted
that the affidavit complied with Rule
4-505 of the Judicial Council Rules
of Judicial Administration. Indeed, the
supplemental affidavit relied upon by
the court contained “the legal basis
for the award, the nature of the work
performed by the attorney, the number
of hours spent to prosecute the claim
to judgment, or the time spent in
pursuing the matter to the stage for
which attorney fees are claimed, and


affirm[ed] the reasonableness of the fees
for comparable legal services.” Utah R.
Jud. Admin. 4-505(1); see also LMV
Leasing, Inc. v. Conlin, 805 P.2d 189
(Utah Ct.App.1991) (concluding that
under Rule 4-505(1), only the legal
basis of the award, the nature of the
work performed by the attorneys, the
number of hours spent to prosecute
the claim, and some affirmation that
the fees charged are reasonable in
light of comparable legal services must
be included in the affidavit submitted
by the party requesting the fees in
order to comply with the rule). The
affidavit also “separately state[s] hours
by persons other than attorneys, for
time spent, work completed and hourly
rate billed.” Utah R. Jud. Admin.
4-505(2). The supplemental affidavit
complies with Rule 4-505 and is
sufficient evidentiary support for the
attorney fees award. Consequently,
the district court did not abuse its
discretion in awarding attorney fees to
RTNC based on this evidence.


C. Prevailing Party Determination


[15]  ¶ 22 Cook insists the trial court
erred in applying the “net judgment
rule” and not awarding him attorney
fees for prevailing on his claim that
RTNC breached the written Services
Agreement. RTNC asserts that Cook
was not entitled to attorney fees because
he was not a prevailing party.
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[16]  ¶ 23 As the court of appeals noted
in Mountain States Broadcasting Co.
v. Neale, “determining the ‘prevailing
party’ for purposes of awarding fees
[can oftentimes be] quite simple.” 783
P.2d 551, 555 (Utah Ct.App.1989).
Where a plaintiff sues for money
damages, and plaintiff wins, plaintiff
is the prevailing party; if defendant
successfully defends and avoids adverse
judgment, defendant has prevailed. Id.
This simple analysis cannot always be
employed, however.


¶ 24 The court of appeals, when
presented with a similar agreement
awarding attorney fees to the prevailing
party, noted that “under the provision
at issue, there can be only one prevailing
party even though both plaintiff and
defendant are awarded money damages
on claims arising from the same
transaction.” Id. at 556. In support, the
court of appeals cited two of our cases,
Checketts v. Collings, 78 Utah 93, 1 P.2d
950 (1931), and Trayner v. Cushing, 688
P.2d 856 (Utah 1984). Checketts states
that “[t]here can be but one prevailing
party in an action at law to recover a
money judgment.” 78 Utah 93, 101-02,
1 P.2d 950, 953 (citation omitted).
In Trayner, however, we noted that
both parties to a contractual claim
may be entitled to attorney fees as the
prevailing party where the contractual
provision awarding attorney fees does
not mention “prevailing party” and
each party is successful on one or more
claims. 688 P.2d at 858. The court
of appeals, in a series of footnotes


in Mountain States Broadcasting Co.,
noted the difficulty in determining
which party prevails in complicated
cases involving multiple claims and
parties, mentioned that in some
circumstances both parties may be
considered to have prevailed, and
expressed the “need for a flexible
and reasoned approach to deciding in
particular cases who actually is the
‘prevailing party.’ ” 783 P.2d at 556 n.
7-10.


[17]  [18]  [19]  [20]  [21]  ¶ 25
Which party is the prevailing party is
an appropriate question for the trial
court. This question depends, to a
large *1127  measure, on the context
of each case, and, therefore, it is
appropriate to leave this determination
to the sound discretion of the trial
court. We therefore review the trial
court's determination as to who was
the prevailing party under an abuse
of discretion standard. Appropriate
considerations for the trial court would
include, but are not limited to, (1)
contractual language, (2) the number
of claims, counterclaims, cross-claims,
etc., brought by the parties, (3) the
importance of the claims relative to
each other and their significance in the
context of the lawsuit considered as
a whole, and (4) the dollar amounts
attached to and awarded in connection
with the various claims. Based on these
and other relevant factors, the trial
court is in a better position than we
are as an appellate court to decide
which party is the prevailing party. In
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most cases involving language similar
to the contractual language before
us here, there can generally be only
one prevailing party. See Stichting
Mayflower Recreational Fonds v.
Newpark Res., Inc., 917 F.2d 1239, 1248
(10th Cir.1990) (citing Mountain States
Broad. Co., 783 P.2d at 556). However,
the standard articulated above will
permit a case-by-case evaluation by the
trial court, and flexibility to handle
circumstances where both, or neither,
parties may be considered to have
prevailed.


¶ 26 In this case, RTNC's claims, pled
in the alternative, included breach of
contract, account stated, and quantum
meruit. Cook's counterclaims, some
also pled in the alternative, included
breach of contract, unjust enrichment,
and breach of fiduciary duty against
RTNC and Ronald Nielsen. The
claims tried to the jury included (1)
RTNC's claim that Cook breached
the modified Services Agreement,
(2) RTNC's alternative, overlapping
unjust enrichment claim for consulting
services, equipment rental, and office
rental during the election phase, (3)
RTNC's claim for the same expenses
during the post-election transition
phase, (4) Cook's claim that RTNC
breached the Service's Agreement, (5)
Cook's alternative claim for unjust
enrichment, and (6) Cook's claim for
breach of fiduciary duty against RTNC
and Ronald Nielson. At trial RTNC
prevailed on its claim for breach of
contract and was awarded $182,483 by


the jury. RTNC also prevailed on its
unjust enrichment claim to recover for
consulting services, equipment rental,
and office rental during the post-
election transition phase, and was
awarded $11,509 by the jury. RTNC
further prevailed in the sense that the
jury found that RTNC and Ronald
Nielsen did not have a fiduciary
relationship with Cook. Cook, on the
other hand, prevailed in the sense
that the jury found that RTNC
breached the Services Agreement as
alleged by Cook and awarded Cook
damages of $19,521. Based upon these
jury findings, the trial court ruled
that RTNC was the prevailing party
and was therefore entitled to recover
attorney fees pursuant to the parties'
agreement. We find nothing in the
record that persuades us otherwise.
Moreover, the contract between the
parties indicated that attorney fees
were to be awarded to the “prevailing
party.” Prevailing party is singular in
form, not plural, suggesting that only
one prevailing party was contemplated.
Consequently, we conclude that the
trial judge did not exceed her permitted
range of discretion in concluding that
RTNC was the prevailing party.


D. Attorney Fees on Appeal


[22]  ¶ 27 Finally, RTNC requests
attorney fees on appeal. Inasmuch as we
affirm the jury verdict and the award of
attorney fees to RTNC at trial, RTNC
is the prevailing party on appeal. As
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the prevailing party, RTNC is entitled
to recover attorney fees incurred on
appeal based on the parties' agreement.
We therefore remand to the trial court
to determine the appropriate amount
of attorney fees incurred by RTNC on
appeal.


CONCLUSION


¶ 28 Cook did not properly preserve for
appeal the jury instruction issue, and
the trial court did not err in concluding
attorney fees were recoverable, nor
abuse its discretion in awarding the
amount of attorney fees it did to RTNC
as the prevailing party. Accordingly,
the jury verdict and the award of
attorney fees are affirmed. We also
award attorney fees to RTNC as the
prevailing party on appeal, and remand
to the district *1128  court to determine
the proper amount of the award of fees.


¶ 29 Associate Chief Justice RUSSON,
Justice DURHAM, and Judge BENCH
concur in Justice WILKINS' opinion.


¶ 30 Having disqualified himself, Justice
DURRANT does not participate
herein; Court of Appeals Judge
RUSSELL W. BENCH sat.


HOWE, Chief Justice, concurring:
¶ 31 I concur except I do not express
any opinion on the issue in footnote 4, it
being unnecessary to the determination
of this appeal.


All Citations


40 P.3d 1119, 439 Utah Adv. Rep. 32,
2002 UT 11


Footnotes
1 Despite failures by both parties to adequately comply with Rule 24(a)(7) & (e) of the Utah Rules of Appellate


Procedure, we decline to strike the briefs under rule 24(j).


2 The trial transcript indicates that on April 13, 2000, the trial court offered to permit counsel to argue any
objections to jury instructions for the record that afternoon or the following morning. Counsel for Cook
suggested that the parties might be able to stipulate to the jury instructions, but if not that he would “come in
and put those exceptions on the record ... tomorrow morning.” No objections to the instructions at trial were
identified by Cook in the record, nor has our independent review of the record revealed any.


3 Cook's answer and counterclaim reads, “Any alleged oral contract between plaintiff and defendants is void
pursuant to paragraph 15 of the Services Agreement.” Paragraph 15 indicates that the written agreement
is a complete, integrated agreement, and that “[n]o change or modification of [the] Agreement shall be valid
or binding unless it is in writing....”


4 Even if Cook had adequately preserved the issue for appeal, the trial court did not err in instructing the jury to
find whether the contract was modified orally. The instruction challenged by Cook reads as follows: “ORAL
MODIFICATION OF WRITTEN CONTRACT Parties to a written contract are free to modify that contract
by oral or verbal agreement, even though the written contract may prohibit oral or verbal modifications or
require that modifications be in writing.” This instruction accords with Utah law. In Utah, parties to a written
agreement may not only enter into separate, subsequent agreements, but they may also modify a written
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agreement through verbal negotiations subsequent to entering into the initial written agreement, even if
the agreement being modified unambiguously indicates that any modifications must be in writing. Prince
v. R.C. Tolman Const. Co., Inc., 610 P.2d 1267, 1269 (Utah 1980) (“[N]otwithstanding recitals in a prior
contract restricting changes or modification in its terms, the parties are as free in appropriate circumstances
to renegotiate new terms or to make separate supplemental agreements as they were to make the contract
in the first place.” (citing Cheney v. Rucker, 14 Utah 2d 205, 208, 381 P.2d 86, 89 (1963))); PLC Landscape
Constr. v. Piccadilly Fish ‘N Chips, Inc., 28 Utah 2d 350, 351-52, 502 P.2d 562, 563 (1972) ( “Except where
a change, modification or addition to a contract may conflict with the well-recognized rule against varying a
written contract by parol, there is nothing so sacrosanct about having entered into one agreement that it will
prevent the parties entering into any such change, modification, extension or addition to their arrangement
for doing business with each other that they may mutually agree.”); Davis v. Payne and Day, Inc., 10 Utah
2d 53, 56, 348 P.2d 337, 339 (1960) (“It is a well-established rule of law that parties to a written contract
may modify, waive, or make new terms notwithstanding terms in the contract designed to hamper such
freedom.” (citing, inter alia, Salzner v. Jos. J. Snell Estate Corp., 81 Utah 111, 16 P.2d 923 (1932))); see
also 2 Corbin on Contracts § 7.14 at 404 (1995) (“Apart from statute, the common law rule is that ‘[e]ven
where the contract specifically states that no non-written modification will be recognized, the parties may
yet alter their agreement by parol negotiation.’ This rule reflects the notion that contracting parties cannot
today restrict their power to contract with each other tomorrow.”) (footnotes listing citations omitted); 17A
C.J.S. Contracts § 414 (1999) (explaining why a written contract may be orally modified notwithstanding
a clause in the contract stipulating that any modification must be in writing). We also note, however, that
if an original agreement is within the statute of frauds, a subsequent agreement that modifies the original
agreement must also satisfy the requirements of the statute of frauds to be enforceable. Golden Key Realty,
Inc. v. Mantas, 699 P.2d 730, 732 (Utah 1985).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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449 P.2d 116 (Utah 1969)


22 Utah 2d 105


ROBERTS INVESTMENT COMPANY, a Utah corporation, Plaintiff


and Respondent,


v.


GIBBONS AND REED CONCRETE PRODUCTS COMPANY, a corporation,


Defendant and Appellant,


GIBBONS AND REED CONCRETE PRODUCTS COMPANY, a corporation,


Plaintiff and Appellant,


v.


Frank W. ROBERTS and W. Calvin Roberts, dba Roberts


Investment Company, et al., Defendants and


Respondents.


No. 11254.


Supreme Court of Utah.


January 3, 1969


       [22 Utah 2d 106] Bryce E. Roe, of Roe, Jerman & Dart, Salt Lake City, for appellant. 


       Thomas P. Vuyk, Salt Lake City, for respondents. 


       TUCKETT, Justice: 


       The above-mentioned cases were consolidated in the court below for trial. In the 
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first of the above-entitled cases Roberts Investment Company commenced an action for slander of


title, and in the second case, Gibbons and Reed Concrete Products Company filed its action to


foreclose a mechanic's lien and for a money judgment pursuant to the provisions of Sec. 14--2--1,


U.C.A. 1953. These cases were tried in the court below without a jury, and at the conclusion


thereof the court dismissed the claims of all parties. 


       Gibbons and Reed Concrete Products Company, appellant here, seeks reversal of the


judgment claiming it is entitled to judgment in the sum of $1,561.68, together with interest and


costs, and also an attorney's fee in the sum of $750. 


       The Roberts Investment Company owned certain real property in Salt Lake City on which it


undertook to construct a building. In proceeding with the building project Roberts employed


various contractors to accomplish different portions of the construction. One of the contractors


employed by Roberts was the American Construction Company which undertook to erect the


concrete walls of the building. From February 19, 1964, to April 15, 1964, Gibbons and Reed


furnished to American Construction Company concrete of the value of $1,561.68. Roberts took


over the construction project from American Construction Company and proceeded to complete


the building. During the period from May 7 to August 20, 1964, Gibbons and Reed furnished


concrete to Roberts of the reasonable value of $7,505.64 which was used in the construction of







the building. On August 27, 1964, Roberts paid to Gibbons and Reed the sum of $7,505.64 and


demanded a receipt which recited that the sum mentioned was in full payment for labor and


material furnished by Gibbons and Reed for the building in question, and further recited that any


disputes over amounts due for materials delivered to owner are waived and settled, and Gibbons


and Reed released the owner from all and any claims it may have against the owner. 


       Thereafter on September 2, 1964, Gibbons and Reed filed a mechanic's lien against the


property for the amount of material furnished to the American Construction Company. At the time


of the payment to Gibbons and Reed of the $7,505.64 discussion was had between Roberts and


the manager of Gibbons and Reed about the material furnished to American Construction


Company, and Roberts at that time informed appellant that it would not pay the obligation owed by


the American Construction Company. Roberts also stated that unless [22 Utah 2d 107] Gibbons


and Reed executed the receipt and the lien waiver, payment would not then be made. The notice


of claim of lien filed by Gibbons and Reed did not accurately set forth the dates between which the


material was furnished, and it is also stated that the materials were furnished to Roberts


Investment Company, rather than to the American Construction Company. The terms and


conditions of the contract under which the material was furnished were entirely omitted from the


notice. On or about February 22, 1965, Gibbons and Reed filed an amendment of claim of


mechanic's lien wherein the correct dates when the material was furnished were supplied, and the


other deficiencies above mentioned were corrected. During the trial it was stipulated that if


Gibbons and Reed were entitled to an attorney's fee, the sum of $750 was reasonable. 


       At the conclusion of the trial the court found and concluded that the release and receipt


executed by Gibbons and Reed was in fact a release of all claims of Gibbons and Reed against


Roberts and ordered that a judgment of no cause of action be entered. The court further found that


the lien as amended was improper, but that it was not filed with any wilfulness, malice or


wantonness, and that Roberts sustained no damage by reason of the filing thereof. The court


thereupon ordered that a judgment of no cause of action be entered upon the claim of Roberts for


slander of title. 


       Gibbons and Reed here contend, as they did in the court below, that Roberts failed to comply


with the provisions of Sec. 14--2--1, U.C.A. 1953, in that if failed to obtain 
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from the contractor a bond conditioned for the faithful performance of the contract and the prompt


payment for materials furnished; and that by reason of such failure Roberts became liable under


the provisions of Sec. 14--2--2, U.C.A. 1953. There is no dispute in the record on this point, nor


does Roberts contend that the statute was complied with. It is Roberts' contention that having


made payment and having received the release of all claims from Gibbons and Reed, it is relieved


from any liability arising under the statute. It is Roberts' further contention that Gibbons and Reed


having received payment 'now' rathr than 'later' was a sufficient consideration for the release and


that the same did in fact release it from any liability arising out of the obligation of American


Construction Company's failure to pay for the materials supplied to it by Gibbons and Reed. With


this we cannot agree. The amount owing by Roberts to Gibbons and Reed for materials supplied


to Roberts on its own account was a liquidated sum, and there is no dispute that that amount was







then due and owing. There was no consideration for the release of the claim against [22 Utah 2d


108] the American Construction Company. [1] We are of the opinion that Gibbons and Reed is


entitled to judgment against Roberts for the sum of $1,561.68, together with interest and costs. 


       The appellant Gibbons and Reed also contends that it is entitled to a reasonable attorney's


fee by reason of the provisions of said Sec. 14--2--3, U.C.A.1953, which provides: 


In any action brought upon the bond provided for under this chapter the successful party shall be


entitled to recover a reasonable attorney's fee to be fixed by the court, which shall be taxed as


costs in the action. 


       It should be noted that this section does not provide for an attorney's fee in the event that a


bond is not supplied. The legislature might well have provided for an attorney's fee in the event


that one who was subject to the provisions of the statute having failed to supply a bond was


obligated to pay a reasonable attorney's fee to one who was injured by reason of the failure to


supply a bond. However, the legislature did not so provide. In the companion chapter dealing with


public contracts it is observed that the legislature by Sec. 14--1--8 did in fact provide for attorney's


fees to the prevailing party in an action brought upon the bonds provided therein, or against the


public body failing to obtain the delivery of the payment bond. We must assume tht the legislature


in the case of private contracts did not intend to provide for attorney's fees where a person subject


to the provisions of the chapter fails to supply a bond. 


       Gibbons and Reed as a further contention claims that in any event it is entitled to an


attorney's fee under the provisions of Sec. 38--1--18, U.C.A. 1953 and as a part of its attempt in


these proceedings to foreclose its mechanic's lien. 


       The notice of lien prepared and recorded by Gibbons and Reed was deficient in that it did not


substantially comply with the statute [2] as noted above and by reason of the omissions therein


was ineffectual. Gibbons and Reed attempted to correct these deficiencies by filing an amendment


of claim of mechanic's lien which did supply the information omitted in the original notice.


However, the amendment was filed after the time for filing liens had expired. Some states have


provided by statute for the amendment of notices of lien, [3] but no such statute exists in this state.


We are of the opinion that notices of liens may not be amended in any substantial manner after


the time has expired for the filing of the same. We must conclude that Gibbons and Reed is not


entitled to recover attorney's [22 Utah 2d 109] fees as provided for in Sec. 38--1--18, U.C.A. 1953. 


       This matter is remanded to the court below with instructions to amend its findings 
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and judgment in accordance with the views herein expressed. Costs to appellant. 


       CROCKETT, C.J., and CALLISTER, HENRIOD and ELLETT, JJ., concur. 


--------- 


Notes: 
[1] Pierce v. Pepper, 17 Utah 2d 123, 405 P.2d 345. 
[2] Sec. 38--1--7, U.C.A.1953. 
[3] 81 A.L.R. 364. 


--------- 
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761 P.2d 42 (Utah App. 1988)


SALT LAKE CITY CORPORATION, Plaintiff and Appellant,


v.


JAMES CONSTRUCTORS, INC., Hood Corporation, and Industrial


Indemnity Company, Defendants and Respondents.


No. 870387-CA.


Court of Appeals of Utah.


September 7, 1988


       Wilford A. Beesley (argued), Stanford P. Fitts, Beesley, Spencer & Fairclough, Salt Lake City,


for plaintiff and appellant. 


       David A. Reeve (argued), Armstrong, Rawlings & West, Salt Lake City, for defendant and


respondent, Hood Corp. 


       C. Reed Brown, Hintze & Brown, Salt Lake City, for defendants and respondents, James


Constructors and Indus. Indem. Co. 


       OPINION 


       Before BENCH, GARFF and ORME, JJ. 
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       ORME, Judge: 


       Appellant Salt Lake City Corporation ("SLCC") brought an action against James Constructors,


Inc.; James's parent, Hood Corporation; and James's surety, Industrial Indemnity Company. SLCC


sought to recover the cost of repairing and completing work done pursuant to a public construction


contract. Hood moved for summary judgment. Judgment was granted dismissing Hood from the


action. Approximately sixteen months later, SLCC moved to have the district court reconsider its


judgment. The court refused. SLCC contends there was error in the court's refusal to reconsider


and, even if there was not, that the court erred in granting summary judgment in the first instance.


We are persuaded by the latter argument and reverse. 


       FACTUAL BACKGROUND 


       This dispute arose from a contract for the installation of a water pipeline to service Salt Lake


City. Prior to awarding the contract to James, the apparent low bidder, SLCC asked it to provide


financial information and technical data to substantiate its ability to complete the project. James


responded by supplying a consolidated financial statement of its parent company, Hood


Corporation, and its affiliated entities. Hood owns 100% of James's stock. Hood acquired James a


few years prior to the contract date and installed James Foreman, one of its employees, as its


president. [1] SLCC required James to provide a performance bond for $1.13 million, the amount


of the contract. Hood approved the performance bond, which was furnished by Industrial


Indemnity Company. 


       SLCC and James formally entered into the contract on July 8, 1983. After the installation of


some pipe, the backfill in the trench collapsed and the pipe and other underground utilities were







damaged. SLCC notified James of the defective work, ordered it off the job, and withheld payment


of some monthly invoices for work already performed. On May 15, 1984, James filed a complaint


against SLCC alleging breach of contract and that the damage to the pipeline was SLCC's


responsibility. SLCC subsequently filed a separate action against James, Hood, and Industrial


Indemnity to recover the cost of repairing the damage and completing the project. The court


consolidated the two actions and discovery proceeded for about a year. During this time, SLCC


was represented by the Salt Lake City Attorney's office. 


       Hood filed a motion for summary judgment in June of 1985. The motion was supported by a


memorandum of points and authorities and an affidavit of Hood's president, Marc Laulhere. Hood's


principal contention was that James was an independent corporation and that it was not liable for


James's debts. SLCC responded by filing, one day before the scheduled hearing, a reply affidavit


of its attorney, Arthur Keesler. The "affidavit" was really more of a legal memorandum, citing cases


and quoting passages from Laulhere's unfiled deposition. SLCC simultaneously filed a motion for


leave to amend its complaint. SLCC raised explicitly for the first time the theory that James was


the "alter ego" of Hood. 


       The district court concluded that, even under the amended complaint and even as to its alter


ego theory, SLCC had failed to demonstrate any issues of material fact in support of its claim


against Hood. It granted Hood's motion on August 21, 1985, dismissing all causes of action by


SLCC against Hood. Following the district court's order, discovery continued as among the


remaining parties and several more depositions were taken. The following March, SLCC employed


its present counsel. 


       In December 1986, approximately sixteen months after the summary judgment was granted,


SLCC filed a motion for reconsideration of the judgment and for leave to amend its complaint.


These motions were supported by a memorandum that quoted from depositions which, for the


most part, 
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had apparently still not been filed. [2] SLCC argued that its original complaint had not adequately


pleaded the alter ego claim and that it should be allowed to amend its complaint to correct the


deficiencies. 


       The district court denied both motions. The court specified that, although it had authority to


reconsider its prior judgment, due to the passage of time it would be prejudicial to Hood to allow


SLCC to have another opportunity to argue its alter ego theory, which had already been


considered and decided against SLCC. The district court then certified its prior judgment as final


pursuant to Utah R.Civ.P. 54(b). This appeal followed. 


       SLCC raises two principal issues on appeal. [3] First, SLCC contends the grant of summary


judgment was erroneous because there were disputed material facts relevant to whether James


was the alter ego of Hood. Second, SLCC argues that the district court erred by not reconsidering


its judgment and allowing SLCC to amend its complaint. We first address the reconsideration


issue. 


RECONSIDERATION AND LAW OF THE CASE 


       SLCC argues that the trial court erred in its refusal to reconsider its earlier grant of summary







judgment. A motion to reconsider is not expressly available under the Utah Rules of Civil


Procedure. [4] McKee v. Williams, 741 P.2d 978, 980 (Utah Ct.App.1987). See Peay v. Peay, 607


P.2d 841, 843 (Utah 1980). However, by implication Rule 54(b) of the Utah Rules of Civil


Procedure does allow for the possibility of a judge changing his or her mind in cases involving


multiple parties or multiple claims. [5] 
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       Although "[a]ny judge is free to change his or her mind on the outcome of a case until a


decision is formally rendered," Bennion v. Hansen, 699 P.2d 757, 760 (Utah 1985), the "law of the


case" doctrine is employed to avoid delay and to prevent injustice. "The purpose of [this] doctrine


is that in the interest of economy of time and efficiency of procedure, it is desirable to avoid the


delays and the difficulties involved in repetitious contentions and rulings upon the same


propositions in the same case." Richardson v. Grand Central Corp., 572 P.2d 395, 397 (Utah


1977). See Conder v. A.L. Williams & Assocs., Inc., 739 P.2d 634, 636 (Utah Ct.App.1987).


"Although a trial court is not inexorably bound by its own precedents, prior relevant rulings made in


the same case are generally to be followed." People ex. rel. Gallagher v. District Court, 666 P.2d


550, 553 (Colo.1983). 


       The law of the case doctrine is particularly applicable when, in the case of summary judgment,


a subsequent motion fails to present the case in a different light, such as when no new, material


evidence is introduced. Sittner v. Big Horn Tar Sands & Oil, Inc., 692 P.2d 735, 736 (Utah 1984);


Richardson v. Grand Central Corp., 572 P.2d at 397; Hammer v. Gibbons & Reed Co., 29 Utah 2d


415, 510 P.2d 1104, 1105 (Utah 1973). 


       Such is the case here. Approximately sixteen months had passed between the initial grant of


summary judgment and the motion to reconsider. SLCC did not present any legal theories that had


not already been considered and, as it candidly admits on appeal, although some facts were


elaborated on, it presented no new, material facts that were not before the court at the time of the


original decision to grant the judgment. We see no error in the court's refusal to reconsider and


turn to examine whether the court correctly granted summary judgment in the first instance. 


       MOTION FOR SUMMARY JUDGMENT 


       SLCC's principal contention is that the district court's judgment was in error because genuine


issues of material fact existed concerning whether James was the "alter ego" of Hood. 


       Summary judgment is appropriate if the pleadings, depositions, affidavits, and admissions


submitted in a case show that there is no genuine issue of material fact and that the moving party


is entitled to judgment as a matter of law. Utah R.Civ.P. 56(c). "In considering a summary


judgment motion, the court must evaluate all the evidence and all reasonable inferences fairly


drawn from the evidence in a light most favorable to the party opposing summary judgment."


Conder v. A.L. Williams & Assocs., Inc., 739 P.2d 634, 637 (Utah Ct.App.1987). Judgment should


only be granted when it appears "there is no reasonable probability that the party moved against


could prevail." Frisbee v. K & K Const. Co., 676 P.2d 387, 389 (Utah 1984). 


       Hood's motion was supported by an affidavit of Hood's president, Marc Laulhere, and a legal


memorandum. The affidavit, while somewhat conclusory, would surely have supported the grant of


summary judgment if not objected to and not rebutted. SLCC filed an opposing affidavit, but, as







previously noted, this "reply affidavit" was an affidavit of SLCC's counsel, Mr. Keesler, who lacked


personal knowledge of the underlying facts. The affidavit quoted from Laulhere's deposition, which


had not been filed with or "published" by the court, [6] and also cited and discussed various legal


authorities. 
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       Affidavits in support of or in opposition to motions for summary judgment must be made on


personal knowledge, set forth such facts as would be admissible in evidence, and show


affirmatively that the affiant is competent to testify to the matters stated therein. Utah R.Civ.P.


56(e). See Treloggan v. Treloggan, 699 P.2d 747, 748 (Utah 1985). Hood's objection to the "reply


affidavit" is well-taken. Mr. Keesler's affidavit quite clearly fails to meet the requirements of Rule


56(e). [7] 


       However, Hood objects to the sufficiency of the "reply affidavit" for the first time on this


appeal. "[I]t is axiomatic that matters not presented to the trial court may not be raised for the first


time on appeal." Franklin Fin. v. New Empire Dev. Co., 659 P.2d 1040, 1044 (Utah 1983). See


Zions First Nat'l Bank v. National Am. Title Ins. Co., 749 P.2d 651, 654 (Utah 1988) (rule applies


even where facts are not disputed and issue raised is one of law). By failing in timely fashion to


object to the affidavit or move to strike it, Hood has waived the right to challenge its defects.


Hobelman Motors, Inc. v. Allred, 685 P.2d 544, 546 (Utah 1984); Strange v. Ostlund, 594 P.2d


877, 880 (Utah 1979). [8] 


       Having concluded that the reply affidavit was properly before the court, it remains for us to


"survey the evidence and all reasonable inferences fairly to be drawn therefrom in the light most


favorable to [SLCC]," Thompson v. Ford Motor Co., 16 Utah 2d 30, 395 P.2d 62, 63 (1964), and


determine whether the trial court appropriately granted Hood's motion. 


       ALTER EGO THEORY 


       The district court considered SLCC's alter ego claim, found it without merit, and granted


Hood's motion. SLCC maintains that the district court should not have granted judgment since


there were disputed issues of fact which precluded summary judgment. We agree. 


       "Ordinarily, a corporation is regarded as a separate and distinct legal entity from its


stockholders." Dockstader v. Walker, 29 Utah 2d 370, 510 P.2d 526, 528 (1973). The purpose of


such separation is to insulate the stockholders from the liabilities of the corporation, thus limiting


their liability to only the amount that the stockholders voluntarily put at risk. [9] See Barber,


Piercing the Corporate Veil, 17 Willamette L.Rev. 371, 371 (1981). Courts must balance piercing


and insulating policies and will only reluctantly and cautiously pierce the corporate veil. Colman v.


Colman, 743 P.2d 782, 786 (Utah App.1987). See Ramsey v. Adams, 4 Kan.App.2d 184, 603


P.2d 1025, 1027 (1979). 


       In Norman v. Murray First Thrift & Loan Co., 596 P.2d 1028 (Utah 1979), the Utah Supreme


Court adopted a two-prong test to determine when disregarding the corporate entity is justified: 


[I]n order to disregard the corporate entity, there must be a concurrence of two circumstances: (1)


there must be such 
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unity of interest and ownership that the separate personalities of the corporation and the individual







no longer exist, viz., the corporation is, in fact, the alter ego of one or a few individuals; and (2) the


observance of the corporate form would sanction a fraud, promote injustice, or an inequitable


result would follow. 


       Id. at 1030. See also Colman v. Colman, 743 P.2d at 786; Automotriz Del Golfo De California


v. Resnick, 47 Cal.2d 792, 306 P.2d 1, 3 (1957). The first prong has been termed "the 'formalities


requirement,' referring to the corporate formalities required by statute." Messick v. PHD Trucking


Serv., Inc., 678 P.2d 791, 794 (Utah 1984). The second prong of the test may be called the


"fairness requirement," Barber, Piercing the Corporate Veil, 17 Willamette L.Rev. 371, 376 (1981),


and "is addressed to the conscience of the court." Messick v. PHD Trucking Serv., Inc., 678 P.2d


at 794. A key feature of the alter ego theory is that it is an equitable doctrine requiring that each


case be determined upon its peculiar facts. National Bond Fin. Co. v. General Motors Corp., 341


F.2d 1022, 1023 (8th Cir.1965). 


       Case law provides numerous suggestions as to what particular factors are relevant to


determining whether the two-prong test has been met. E.g., Colman v. Colman, 743 P.2d at 786.


See United States v. Advance Mach. Co., 547 F.Supp. 1085, 1093 (D.Minn.1982). In the parent-


subsidiary situation, the central focus of the formalities prong is "the degree of control that the


parent exercises over the subsidiary and the extent to which the corporate formalities of the


subsidiary are observed." Barber, Piercing the Corporate Veil, 17 Willamette L.Rev. at 397. 


       One commentator has listed eleven factors relevant to deciding whether the parent exercises


"the necessary control" over its subsidiary. Id. See id. at 398. Six are pertinent to the present case:


1) "the parent corporation owns all or most of the capital stock of the subsidiary"; 2) "the parent


corporation finances the subsidiary"; 3) "the subsidiary has grossly inadequate capital"; 4) "the


parent corporation pays the salaries and other expenses or losses of the subsidiary"; 5) "the


directors or executives of the subsidiary do not act independently in the interest of the subsidiary


but take their orders from the parent corporation in the latter's interest"; and 6) "the formal legal


requirements of the subsidiary are not observed." Id. at 398. 


       SLCC's "reply affidavit," read in the light most favorable to SLCC, sets forth facts which tend


to show that Hood owns 100% of James's capital stock; Hood finances James and has paid some


of its debts; James is undercapitalized; [10] and James's directors and officers do not act


independently of Hood. Particularly relevant is the affidavit's claim that Hood has advanced funds


to James on an "as needed" basis, without formal documentation and with no particular


requirements for repayment. 


       In order for SLCC to successfully oppose Hood's motion for summary judgment and send the


issue to a fact-finder, it is not necessary for it to actually prove its alter ego theory--and the "reply


affidavit" falls far short of doing that. It is only necessary for SLCC to show "facts" which controvert


the "facts" stated in Hood's affidavit. As indicated in the preceding paragraph, SLCC demonstrated


unresolved factual questions which make the grant of summary judgment to Hood improper. 
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       The judgment appealed from is accordingly reversed and the matter remanded for trial or


such other proceedings as may be appropriate. 


       GARFF, J., concurs. 







       BENCH, J., concurs in the result. 


--------- 


Notes: 
[1] Hood apparently continued to pay Foreman's salary. 
[2] The date at which these depositions were filed with the district court is not clear from the


record. One appears to have been filed on December 3, 1986. Two others may not have been


filed until August 1987. 
[3] A third issue was also raised. In declining to reconsider its grant of summary judgment, the


district court opined that since SLCC was a governmental entity, its attorneys should be held to a


higher standard of performance. SLCC challenges the existence of such a heightened standard.


We need not reach this issue since this appeal can be decided on settled legal principles. We


note, however, that Hood has cited no authority supporting the "higher standard" proposition. 
[4] The rationale was reiterated in Peay v. Peay, 607 P.2d 841, 843 (Utah 1980). "[I]f the party


ruled against were permitted to go beyond the rules" and obtain a different ruling upon


reconsideration, "why should not the other party who is now ruled against be permitted to make a


motion for re -re-consideration ...?" Id. (quoting Drury v. Lunceford, 18 Utah 2d 74, 415 P.2d 662,


663 (1966)). "[P]ractical expediency demands that there be some finality to the actions of the


court...." Id. 
[5] Utah R.Civ.P. 54(b) states, with our emphasis added: 


When more than one claim for relief is presented in an action, whether as a claim, counterclaim,


crossclaim, or third-party claim, and/or when multiple parties are involved, the court may direct the


entry of a final judgment as to one or more but fewer than all of the claims or parties only upon an


express determination by the court that there is no just reason for delay and upon an express


direction for the entry of judgment. In the absence of such determination and direction, any order


or other form of decision, however designated, which adjudicates fewer than all the claims or the


rights and liabilities of fewer than all the parties shall not terminate the action as to any of the


claims or parties, and the order or other form of decision is subject to revision at any time before


the entry of judgment adjudicating all the claims and the rights and liabilities of all the parties. 


There are good reasons for institutionalizing more leeway for reconsideration in the multiple-party


or multiple-claim case. When an entire case has been argued and decided, the judge has


presumably heard all there is to hear and the parties have presumably offered all appropriate


guidance. Once the judge has decided, the system assumes he or she has decided correctly and


would decide the same way again. Reconsideration requests in that situation are frowned on. The


occasional reversal on appeal is a price the system is pleased to bear in exchange for being free


of the burden of reconsideration in the vast majority of cases where the correct result was reached


and would be reached again on reconsideration, re-reconsideration, and reconsideration of the re-


reconsideration. 


Rule 54(b) recognizes that in complex cases it is often efficient to decide parts of the dispute


seriatim. However, a disposition of one of many claims or as to one of many parties--which made


sense when it was looked at in isolation--may make less sense when other pieces of the puzzle


are subsequently examined. Rule 54(b) allows courts to readjust prior rulings in complex cases as







subsequent developments in the case might suggest, unless those rulings disposed of entire


claims or parties and those rulings were specifically certified as final. The "law of the case"


doctrine nonetheless promotes a measure of predictability in such cases by creating a kind of


presumption that the court's prior rulings, even if not certified as final under Rule 54(b), were


correct and should stand. 
[6] Utah R.Civ.P. 32(d) now makes "publication" unnecessary. See Conder v. A.L. Williams &


Assocs., Inc., 739 P.2d 634, 641 (Utah Ct.App. 1987) (Orme, J., concurring). 
[7] While there is some disagreement about how the district court treated the "reply affidavit,"


according to the order of the district court the pleadings, motion for summary judgment, affidavit of


Marc Laulhere, memorandum of points and authorities and reply affidavit of SLCC's counsel


constituted the record upon which it based its decision. There is no indication the "reply affidavit"


was disregarded because of its irregularity. Moreover, in resisting the motion for reconsideration,


Hood's position was that all of SLCC's points had been included in the "reply affidavit" and that the


apparently accurate quotations therein from the Laulhere deposition were treated as properly


before the district court when it considered the initial motion for summary judgment. 
[8] Failure to object to the "reply affidavit" was not an oversight, but a calculated risk. As explained


by Hood's counsel at oral argument, Hood determined not to object to the affidavit out of concern


that if the court struck the affidavit, it would probably also continue the hearing and give SLCC a


chance to submit a proper affidavit--one that might more artfully set forth facts suggesting James


was the alter ego of Hood. 
[9] "[This] limited liability ... promote[s] commerce and industrial growth by encouraging


shareholders to make capital contributions to corporations without subjecting all their personal


wealth to the risks of the business." Barber, Piercing the Corporate Veil, 17 Willamette L.Rev. 371,


371 (1981). 
[10] "[T]he adequacy of [a] corporation's capitalization looms large in [a] court's evaluation of the


unfairness prong. A leading commentator on corporate law has emphasized the importance of this


element in piercing situations: 


It is coming to be recognized as the policy of the law that shareholders should in good faith put at


the risk of the business unencumbered capital reasonably adequate for its prospective liabilities. If


the capital is illusory or trifling compared with the business to be done and the risks of loss, this is


a ground for denying the separate entity privilege." 


Barber, Piercing the Corporate Veil, 17 Willamette L.Rev. at 386 (quoting H. Ballantine, Ballantine


on Corporations 303 (1946)). 


--------- 
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trial, no prejudgment interest
is permissible.


1 Cases that cite this headnote


[8] Interest
Particular cases and issues


Award of prejudgment
interest from date of breach
was appropriate in limited
partners' breach of contract,
breach of fiduciary duty,
and conversion action against
general partner; damages
were complete as of the
day shopping mall was
transferred by general partner
to real estate investment trust
(REIT), and the jury based
its award of damages on
competent testimony from
an appraiser who used
generally accepted principles
in determining the market
value.


5 Cases that cite this headnote


[9] Appeal and Error
Reasons for Decision


The appellate court may
affirm a trial court's decision
on any proper ground(s),
despite the trial court's having
assigned another reason for
its ruling.


Cases that cite this headnote


[10] Appeal and Error
Inadequate or excessive


damages


The appellate court will
apply an abuse of discretion
standard in reviewing a trial
judge's decision to grant
or deny a new trial or
remittitur on the amount of
compensatory damages.


8 Cases that cite this headnote


[11] Appeal and Error
Grant of new trial in


general


Appeal and Error
Refusal of new trial


New Trial
Discretion of court


The trial court has broad
discretion to grant or deny a
motion for a new trial; under
this standard of review, the
appellate court will reverse
only if there is no reasonable
basis for the decision. Rules
Civ.Proc., Rule 59.


7 Cases that cite this headnote


[12] Interest
Mode of computation in


general


Interest
Evidence


New Trial
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Remission or Reduction
of Excess of Recovery


Prejudgment interest award
of $690,000 to limited
partners in their breach of
contract, breach of fiduciary
duty, and conversion action
against general partner was
excessive, and was to be
remitted to $597,221, which
was the limited partners'
expert witness's calculation of
prejudgment interest due.


1 Cases that cite this headnote


[13] Damages
Grounds for Exemplary


Damages


Damages
Punitive damages


Punitive damages are
available only upon clear and
convincing proof of willful
and malicious or intentionally
fraudulent conduct, or
conduct that manifests
a knowing and reckless
indifference toward, and
disregard of, the rights of
others. U.C.A.1953, 78–18–
1(1)(a).


5 Cases that cite this headnote


[14] Damages
Grounds for Exemplary


Damages


While simple negligence
will not support punitive
damages, negligence
manifesting a knowing and
reckless indifference toward
the rights of others will.
U.C.A.1953, 78–18–1(1)(a).


5 Cases that cite this headnote


[15] Partnership
Damages or amount of


recovery


Issues of whether limited
partners were entitled to
punitive damages for general
partner's breach of contract,
breach of fiduciary duty, and
conversion, was for jury, after
general partner transferred
ownership of the mall to
real estate investment trust
(REIT). U.C.A.1953, 78–18–
1(1)(a).


Cases that cite this headnote


[16] Appeal and Error
Defects, objections, and


amendments


The appellate court is not
obligated to address issues
that are not adequately
briefed.


1 Cases that cite this headnote


[17] Partnership
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Damages or amount of
recovery


Punitive damages award
of $5,500,000 to limited
partners in their breach of
contract, breach of fiduciary
duty, and conversion
action against general
partner was not excessive;
the award represented
approximately 15% of general
partner's wealth, general
partner's actions amounted
to affirmative misconduct
showing deliberate
misrepresentation and
disregard of the rights of
limited partners, and general
partner had a pattern of
regular deceit in other
business dealings with other
partners.


Cases that cite this headnote


[18] Damages
Nature of act or conduct


Deliberate false statements,
acts of affirmative
misconduct, and concealment
of evidence of improper
motive support more
substantial punitive damages
awards, as do acts involving
trickery and deceit.


1 Cases that cite this headnote


[19] Damages


Actual damage or
compensatory damages; 
 relationship and ratio


The amount of a punitive
damage award must bear
a reasonable and rational
relationship to the actual
damages.


2 Cases that cite this headnote


[20] Damages
Measure and Amount of


Exemplary Damages


A punitive damages award
that falls outside certain
parameters will elicit more
searching judicial scrutiny.


1 Cases that cite this headnote


[21] Damages
Wealth of defendant


Damages
Actual damage or


compensatory damages; 
 relationship and ratio


Strict dollar amount,
percentage of defendant's
wealth, and ratio ceilings
would allow potential
defendants to calculate their
exposure to liability in
advance, thus diminishing the
deterrent effect of punitive
damages.


Cases that cite this headnote
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Opinion


PARRISH, Justice:


¶ 1 This case presents issues relating
to the propriety of both compensatory
and punitive damage awards. At the
conclusion of a jury trial, defendant
Price Development Company (Price),
a Utah corporation now doing
business as Fairfax Realty, Inc.,
was found liable for conversion,
breach of partnership agreements,
and breach of fiduciary duties.
Plaintiffs Armand and Virginia Smith
were awarded compensatory damages,
including prejudgment interest, and
punitive damages.


¶ 2 On appeal, Price contends that
(1) the trial court wrongly denied a
directed verdict on the issue of whether
Price's actions resulted in any damage
to the Smiths; (2) the Smiths were
not entitled to prejudgment interest
as part of the compensatory damages;
(3) the prejudgment interest award
was excessive; (4) the trial court erred
in submitting the issue of punitive


damages to the jury; and (5) the punitive
damage award was excessive. We affirm
the trial court on all issues except
the excessiveness of the prejudgment
interest award.


BACKGROUND


[1]  ¶ 3 “On appeal, we recite the
facts from the record in the light
most favorable to the jury's verdict.”
Diversified Holdings, L.C. v. Turner,
2002 UT 129, ¶ 2, 63 P.3d 686
(citation and quotation omitted). In
1984, Price purchased a thirty-three-
acre parcel of property in Clovis, New
Mexico, from the Smiths. As part of
the transaction, the Smiths received
a 15% limited partnership interest in
each of two partnerships formed to
build and operate a shopping mall on
the property. Price became the general
partner, and the remaining limited
partnership interests went to Price and
related entities that were under the
overall ownership and control of John
Price.


¶ 4 Construction of the North Plains
Mall was financed through a $9 million
loan that was later paid with the
proceeds of a $12 million loan. The mall
opened in 1985 with approximately
forty tenants and thereafter maintained
a typical occupancy rate of 93%. Price
periodically informed the Smiths that it
was pleased with the performance of the
mall.
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¶ 5 In July 1993, Price informed the
Smiths that John Price had decided
to form a real estate investment trust
(REIT) by pooling shopping malls
and other commercial properties owned
or controlled by John Price entities.
Price wanted to include the North
Plains Mall in the REIT and told the
Smiths that if the mall were included,
the Smiths would have three distinct
options for handling their 15% interest
in the mall.


¶ 6 Price presented the three options
to the Smiths, and the Smiths
assumed they had time to consider
the options and the potential transfer
of the mall. Then, without further
communication with the Smiths on
the matter, Price proceeded to sign
contribution agreements and transfer
the mall property into the REIT,
despite provisions in the partnership
agreements that required the Smiths'


consent for such transactions. 1


Preparations were then made to initiate
a public stock offering in the REIT.


¶ 7 In the ensuing months,
the Smiths repeatedly requested
information regarding the status of
their interests in the mall, but Price
failed to disclose its unilateral decision
to contribute the mall property to
the REIT. Instead, Price fielded the
Smiths' questions regarding the three
options previously given to the Smiths,
leading them to believe the options
were still open, even though Price
knew that its unilateral action had


left the Smiths with no options.
When the Smiths inquired as to the
possible value of their holdings should
the mall be included in the REIT,
Price sent various conflicting estimates,
ultimately assigning a total value of
just $6,160 to the Smiths' interests.
In response, the Smiths presented
objections and *1067  concerns as to
the method used for valuing their
interests, the proposed uses of proceeds
from the sale of stock, and the costs that
could be charged against the value of


the mall. 2


¶ 8 In April 1994, Price finally disclosed
to the Smiths that Price had decided
to transfer the mall to the REIT
the previous September and that the
three options originally presented to the
Smiths were no longer available. In fact,
the REIT had actually gone public on
January 21, 1994, selling approximately
$198,000,000 in stock. Proceeds from
the public offering were used to pay
existing mortgage debt on John Price
properties, purchase equity interests in
other property, and pay debts and
expenses associated with the REIT
offering. Evidence at trial showed that
the overall transaction substantially
benefitted John Price personally, as well
as the Price Development Company.


¶ 9 The Smiths brought suit against
Price based on the foregoing events
and on evidence that Price had
acted in other inappropriate, self-
interested ways. These other actions
included the commingling of funds of







Smith v. Fairfax Realty, Inc., 82 P.3d 1064 (2003)


483 Utah Adv. Rep. 15, 2003 UT 41


 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 8


multiple Price-related entities, payment
of inflated management fees to a
Price subsidiary, payment of interest to
itself on its capital call contributions
while withholding interest from the
Smiths' contributions, and possible
manipulation of partnership tax returns
to the benefit of Price and to the
detriment of the Smiths.


¶ 10 After a fourteen-day trial, the
jury reached a verdict in favor of
the Smiths, finding that Price had
breached the partnership agreements,
breached its fiduciary duty to the
Smiths, and converted partnership
assets. The jury awarded the Smiths
$410,000 in compensatory damages,
which, according to the evidence at
trial, was the fair market value of
the Smiths' partnership interests in
the mall property at the time of the
transfer. The jury added $690,000 to the
compensatory amount in prejudgment
interest. The jury also awarded punitive
damages in the sum of $5,500,000
against Price.


¶ 11 Following the verdict, Price
brought a number of post-trial motions,
including motions for judgment
notwithstanding the verdict and for
new trial or, in the alternative, for
a remittitur. The trial court denied
these motions and entered special
findings on the punitive damage
award pursuant to Crookston v.
Fire Insurance Exchange, 817 P.2d
789, 811 (Utah 1991) (directing trial
judges to articulate grounds for


upholding punitive damages when an
award exceeds the range of what
has consistently been upheld). The
special findings upheld the punitive
damage award as being “within the
zone of reasonableness given the
conduct of Price Development and the
circumstances of the case.”


ANALYSIS


I. DENIAL OF MOTION
FOR DIRECTED VERDICT


[2]  [3]  ¶ 12 Price first contends that
the district court should have granted
its motion for a directed verdict because
the Smiths' interests, it argues, were
valueless outside of the REIT and
Price's actions, therefore, did not result
in any damage to the Smiths. “Under
Utah law, a party who moves for a
directed verdict has the very difficult
burden of showing that no evidence
exists that raises a question of material
fact.” Mahmood v. Ross, 1999 UT
104, ¶ 18, 990 P.2d 933 (citations and
quotation omitted).


When reviewing any
challenge to a trial
court's denial of a
motion for directed
verdict, we review
the evidence and all
reasonable inferences
that may fairly
be drawn therefrom
in the light most
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favorable to the party
moved against, and
will sustain the denial
if reasonable minds
could disagree with
the ground asserted
for directing a verdict.


Id. at ¶ 16 (citations and quotation
omitted). We note here that a more
complete marshaling *1068  of the
evidence by Price would have facilitated
our review of this issue. See Moon
v. Moon, 1999 UT App 12, ¶ 24,
973 P.2d 431 (“ ‘In order to properly
discharge the duty of marshaling the
evidence, the challenger must present,
in comprehensive and fastidious order,
every scrap of competent evidence
introduced at trial which supports the
very findings the appellant resists.’
” (quoting W. Valley City v. Majestic
Inv. Co., 818 P.2d 1311, 1315 (Utah
Ct.App.1991))).


¶ 13 Price argues that had it
not transferred the mall property
to the REIT, the mall inevitably
would have suffered bankruptcy or
foreclosure and the Smiths would have
recovered nothing for their partnership
interests. To this end, Price presented
evidence that the mall's $12 million
loan, which had been extended six
times, had to be repaid by July
15, 1994. According to Price, there
were insufficient resources to pay the
approximately $11 million balance on
the loan by this date, and foreclosure
or bankruptcy was therefore imminent.
Price also presented evidence that prior


to the transfer, which occurred in the
fall of 1993, it had made various
unsuccessful attempts to refinance or
sell the mall, thereby rendering the
transfer to the REIT the only viable
option. Price argues that this evidence
demonstrates that the Smiths could not
have received any value for their shares


outside of the REIT. 3


¶ 14 The Smiths argue that financial
failure of the mall was neither inevitable
nor imminent. They presented evidence
that the outstanding loan could have
been extended again as it had been
in the past and that Price's efforts to
refinance or sell the mall were not
exhaustive. The Smiths also produced
evidence that Price and John Price had
strong financial incentives to contribute
the mall to the REIT, rather than
committing to sell it on the market.
Finally, the Smiths used the testimony
of an appraiser to show that their
partnership interests had a significant
fair market value.


[4]  ¶ 15 Reviewing the evidence
presented by each side and the
inferences reasonably drawn therefrom
in the light most favorable to the
Smiths, we find sufficient evidence
to raise a question of material fact
on the issue of the mall's valuation.
Reasonable minds could disagree as
to whether the Smiths' interests in
the mall had value outside of the
REIT and therefore whether the Smiths
were damaged by Price's breach of
contract, breach of fiduciary duty, and
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conversion. Therefore, the district court
appropriately denied Price's motion for
a directed verdict.


II. PREJUDGMENT INTEREST


[5]  ¶ 16 Price argues that the trial
court improperly allowed an award
of prejudgment interest in this case.
“A trial court's decision to grant or
deny prejudgment interest presents a
question of law which we review for
correctness.” Cornia v. Wilcox, 898
P.2d 1379, 1387 (Utah 1995) (citations
omitted).


[6]  ¶ 17 As established nearly a century
ago in Fell v. Union Pacific Railway
Co., Utah courts award prejudgment
interest in cases where “damages are
complete” and can be measured by
“fixed rules of evidence and known
standards of value.” 32 Utah 101, 88 P.
1003, 1007 (1907); see also Cornia, 898
P.2d at 1387; Bjork v. April Indus. Inc.,
560 P.2d 315, 317 (Utah 1977). In the
present case, the trial judge permitted
an award of prejudgment interest based
not on the test set forth in Fell, but
on a prejudgment interest principle
recognized in various jurisdictions in
breach of fiduciary duty cases.


¶ 18 Some jurisdictions apply the
rule that a fiduciary who breaches
his duties should not be allowed
to benefit from his misconduct and
therefore must account for interest
on any money or property the


fiduciary misappropriated. 4  Following
this principle, the trial *1069  judge
instructed the jury that if Price were
found liable for breach of fiduciary
duty, the Smiths would be entitled to an
interest award measured from the date
of the breach.


¶ 19 This court has never decided
whether to adopt the principle
that prejudgment interest is always
appropriate in breach of fiduciary
cases. We need not make the decision in
this case, however, because we find that
the prejudgment interest awarded was
appropriate under the Fell standard.


[7]  ¶ 20 In Fell, this court stated:


The true test to
be applied as
to whether interest
should be allowed
before judgment in
a given case or
not is, therefore, not
whether the damages
are unliquidated
or otherwise, but
whether the injury and
consequent damages
are complete and
must be ascertained as
of a particular time
and in accordance
with fixed rules of
evidence and known
standards of value,
which the court or jury
must follow in fixing
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the amount, rather
than be guided by
their best judgment in
assessing the amount
to be allowed for
past as well as for
future injury, or for
elements that cannot
be measured by any
fixed standards of
value.


88 P. at 1007. 5  Thus, we do not
require that damages necessarily be
liquidated, but we deny awards of
prejudgment interest in cases where
damage amounts are to be determined
by the broad discretion of the jury.


“In all personal injury cases, 6  cases of
death by wrongful act, libel, slander,
false imprisonment ... and all cases
where the damages are incomplete and
are peculiarly within the province of the
jury to assess at the time of the trial, no
interest is permissible.” Id. at 1006.


¶ 21 This court concluded, in two of
the first cases interpreting Fell, that
fair market valuations of real property
are within the category of damages
upon which prejudgment interest may
properly be awarded. See San Pedro,
Los Angeles & Salt Lake R.R. Co. v. Bd.
of Educ., 35 Utah 13, 99 P. 263 (1909);
Kimball v. Salt Lake City, 32 Utah 253,
90 P. 395 (1907). Both San Pedro and
Kimball involved damages in the form
of diminution of value to real property.
In San Pedro, a railroad company
reduced the value of school property by


its plan to construct a railroad track
adjacent to the property. In Kimball, a
city reduced the value of a residential
property by changing the street grade
in front of the property. In both cases,
the jury was asked to determine the
amount of diminution in the fair market
value of the relevant property based
on the evidence presented. Prejudgment
interest was then allowed on the fair
market value of the diminution.


¶ 22 Similarly, in the present case,
damages resulted from the loss of
plaintiffs' interest in a piece of real
property—the North Plains Mall—and
assessing the amount of loss involved a
fair market valuation of the property.
Hence, the language from San Pedro is
applicable:


We, therefore, have
a case in which,
for the purpose of
fixing damages, the
injury is complete;
the damages are
ascertained by the
ordinary rules of
evidence and
according to a
known standard or
measure of value.
And all this must
be determined from
competent evidence,
which is binding
*1070  upon both the
court and jury. The
jury, therefore, only
had a right to exercise
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their judgment within
the limits of the
evidence upon the
question of value. It
is not a case where it
was left to the jury to
determine the amount
of damages from
a mere description
of the wrongs
done or injuries
inflicted whether to
person, property or
reputation.


99 P. at 267.


[8]  [9]  ¶ 23 Where, as here, damages
were complete as of the day the
property was transferred to the REIT
and the jury based its award of damages
on competent testimony from an
appraiser who used generally accepted
principles in determining the market
value of the real property, an award
of prejudgment interest is appropriate.
The fact that the parties disputed the
value of the property at trial does
not change our conclusion that the
jury's determination of the property's
value was “ascertained ... in accordance
with fixed rules of evidence and known
standards of value.” Fell, 88 P. at


1007. 7  Therefore, we uphold the trial
court's decision to award prejudgment


interest. 8


III. EXCESSIVENESS OF
THE PREJUDGMENT
INTEREST AWARD


¶ 24 Having upheld the trial court's
decision to award prejudgment interest,
we now decide whether the trial judge
erred in denying a new trial or remittitur
on the amount of prejudgment
interest awarded. Following the
jury's verdict, Price attacked the
compensatory award under rule 59(a)
(5) and (6) of the Utah Rules of
Civil Procedure, contending that the
prejudgment interest component of
the compensatory award was excessive
and not supported by the evidence
presented at trial. Under rule 59(a),
a trial judge may grant a new
trial or remittitur of damages when,
inter alia, there are “[e]xcessive or
inadequate damages, appearing to have
been given under the influence of
passion or prejudice,” or there is an
“[i]nsufficiency of the evidence to justify
the verdict or other decision.” Utah
R. Civ. P. 59(a)(5)-(6) (2003); see also
Crookston v. Fire Ins. Exch., 817 P.2d
789, 802–03 (Utah 1991).


[10]  [11]  ¶ 25 We apply an abuse of
discretion standard in reviewing a trial
judge's decision to grant or deny a new
trial or remittitur on the amount of
compensatory damages. Crookston, 817
P.2d at 803–05 (distinguishing between
the trial court's direct review of a jury's
award under rule 59 and the appellate
court's subsequent review of the trial
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court's actions). “Under our rule 59, it
is well settled that, as a general matter,
the trial court has broad discretion to
grant or deny a motion for a new trial.”
Id. at 804 (citations omitted). Under
this standard of review, “we will reverse
only if there is no reasonable basis for
the decision.” Id. at 805.


[12]  ¶ 26 Through the use of an
expert witness, the Smiths presented
detailed interest calculations at trial
reflecting an interest amount due
of $597,221. The interest rate used
by the Smiths' accounting expert to
calculate the interest due the Smiths
was apparently derived from the
partnership agreements. See Utah Code
Ann. § 15–1–1(2) (2002) (setting the
legal interest rate at 10% per annum
or, alternatively, any rate agreed upon
by the parties). The jury, however,
awarded $690,000 in prejudgment


interest. 9  Because we find no evidence
in the *1071  record to support the
jury's addition of nearly $100,000 to
the figures calculated by the Smiths'
expert, we hold that the trial court's
denial of remittitur constituted an
abuse of discretion. Accordingly, we
remit the prejudgment interest award to


$597,221. 10


IV. SUBMISSION OF PUNITIVE
DAMAGES TO THE JURY


[13]  [14]  ¶ 27 Price contends that
the district court erred in submitting
the option of punitive damages to


the jury. In Utah, punitive damages
are available only upon clear and
convincing proof of “willful and
malicious or intentionally fraudulent
conduct, or conduct that manifests
a knowing and reckless indifference
toward, and disregard of, the rights
of others.” Utah Code Ann. § 78–
18–1(1)(a) (2002); Behrens v. Raleigh
Hills Hosp., Inc., 675 P.2d 1179, 1186
(Utah 1983). “While simple negligence
will not support punitive damages,
negligence manifesting a knowing and
reckless indifference toward the rights
of others will.” Diversified Holdings,
L.C. v. Turner, 2002 UT 129, ¶ 29, 63
P.3d 686.


[15]  ¶ 28 Having reviewed the
record in the light most favorable
to the Smiths, we find that there
is more than sufficient evidence to
support the court's submission of
the punitive damages question to


the jury. 11  Price's actions display an
intentional disregard of the Smiths'
rights and of its fiduciary obligations.
The court thus appropriately allowed
the jury to evaluate the evidence and
determine whether punitive damages
were merited.


V. EXCESSIVENESS OF THE
PUNITIVE DAMAGE AWARD


¶ 29 Price also challenges the punitive
damage award for excessiveness,
although the legal basis for Price's
challenge is somewhat unclear. The
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Smiths argue that Price has not
explicitly challenged the award on
constitutional grounds and that our
review of the award should therefore
be limited to the issue of whether the
trial judge abused his discretion in
denying Price's motion for a new trial
under rule 59(a)(5) of the Utah Rules
of Civil Procedure on the basis that
the punitive damages awarded were
excessive. In response, Price argues that
it has, in fact, mounted a constitutional
challenge to the award and that, in any
event, this court must conduct a de
novo review of the excessiveness of the
award.


[16]  ¶ 30 Although Price characterizes
its challenge to the award of punitive
damages as a federal constitutional
challenge, Price did not brief the factors
that the United States Supreme Court
has enunciated for evaluating whether
an award of punitive damages is
excessive under the Due Process Clause
of the U.S. Constitution. See BMW of
N. Am., Inc. v. Gore, 517 U.S. 559,
116 S.Ct. 1589, 134 L.Ed.2d 809 (1996).
Price focuses only on the Crookston
factors, which were enunciated by this
court in the context of a rule 59
motion for new trial on the grounds
of excessive damages. Crookston, 817
P.2d at 801–03. Because Price failed to
adequately brief the excessiveness issue
as a federal constitutional challenge,
we evaluate the punitive damage award
for excessiveness under the Crookston


factors. 12


*1072  ¶ 31 Although we evaluate the
excessiveness of the punitive award
under the Crookston factors, we note
that the Crookston factors share at least
some similarities with the Gore factors,
which are used in evaluating a federal
constitutional challenge. See infra notes
13 and 16 and accompanying text. We
note also that this court has adopted
a de novo standard for reviewing
jury and trial court conclusions under
the Crookston factors. See Diversified
Holdings, 2002 UT 129 at ¶ 5, 63
P.3d 686; Campbell v. State Farm
Mut. Auto. Ins. Co., 2001 UT 89, ¶
13, 65 P.3d 1134 (Campbell I ), rev'd
on other grounds, 538 U.S. 408, 123


S.Ct. 1513, 155 L.Ed.2d 585 (2003). 13


Accordingly, Price's failure to brief
excessiveness as a federal constitutional
issue does not alter the applicable
standard of review. See Cooper Indus.,
Inc. v. Leatherman Tool Group, Inc., 532
U.S. 424, 121 S.Ct. 1678, 149 L.Ed.2d
674 (2001) (holding that federal due
process requires de novo review of
punitive damage awards appealed on
constitutional grounds).


¶ 32 In Crookston, this court enunciated
seven factors to be analyzed in
evaluating whether a punitive damage
award is excessive:


(i) the relative wealth
of the defendant; (ii)
the nature of the
alleged misconduct;
(iii) the facts
and circumstances
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surrounding such
conduct; (iv) the
effect thereof on the
lives of the plaintiff
and others; (v) the
probability of future
recurrences of the
misconduct; (vi) the
relationship of the
parties; and (vii) the
amount of actual
damages awarded.


817 P.2d at 808. We will now examine
each of these factors.


A. The Relative Wealth of Price


¶ 33 We first consider Price's wealth.


Our cases have
determined that a
defendant's wealth
can be either an
aggravating or a
mitigating factor in
determining the size
of a punitive damage
award, since punitive
damages should be
tailored to what is
necessary to deter the
particular defendant,
as well as others
similarly situated,
from repeating the
prohibited conduct.


Diversified Holdings, 2002 UT 129 at
¶ 15, 63 P.3d 686; see also Campbell


I, 2001 UT 89 at ¶ 23, 65 P.3d 1134.
In making this assessment, some courts
have compared a punitive damage
award with a company's net worth.
See, e.g., Cash v. Beltmann N. Am.
Co., 900 F.2d 109, 111 n. 3 (7th
Cir.1990); Campbell I, 2001 UT 89
at ¶ 23, 65 P.3d 1134. The Seventh
Circuit Court of Appeals has held
that a typical punitive damage award
may be around one percent of the
defendant's net worth. Cash, 900 F.2d
at 111 n. 3. We have emphasized
that although such guidelines may be
helpful, “in Utah there is no pre-
established mathematical formula for
such awards.” Campbell I, 2001 UT 89
at ¶ 23, 65 P.3d 1134.


[17]  ¶ 34 Price Development Company
was a large owner and operator of
commercial shopping malls and retail
properties in the intermountain states.
Its chairman and CEO, John Price,
owned 99.99% of the company. In
the court below, Price Development
Company's total wealth was found to be
in excess of $37 million. This amount
was determined after attempting to
overcome the obstacles associated with
commingled funds and the highly
interrelated ownership and operations
of various John Price entities, *1073
each of which had substantial assets.
With Price Development Company
valued at $37 million, the $5.5 million
punitive damage award represents
approximately 15% of the company's
wealth. An analysis of the remaining
Crookston factors will aid us in
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determining whether this percentage
renders the award excessive under the
facts of this case.


B. The Nature of Price's Misconduct


[18]  ¶ 35 This factor requires us to
analyze Price's misconduct in terms
of “maliciousness, reprehensibility, and
wrongfulness.” Campbell I, 2001 UT
89 at ¶ 27, 65 P.3d 1134. It parallels
the “reprehensibility” factor described
by the United States Supreme Court


in Gore 14  and recognizes that certain
wrongdoings are more egregious and
blameworthy than others so as to justify
larger awards. See Campbell I, 2001 UT
89 at ¶ 27, 65 P.3d 1134; Gore, 517 U.S.
at 575–76, 116 S.Ct. 1589. “Deliberate
false statements, acts of affirmative
misconduct, [and] concealment of
evidence of improper motive” support
more substantial awards, Gore, 517
U.S. at 579, 116 S.Ct. 1589, as do acts
involving “trickery and deceit.” Id. at
576, 116 S.Ct. 1589; Campbell I, 2001
UT 89 at ¶ 32, 65 P.3d 1134. The United
States Supreme Court has also stated
that “economic injury, especially when
done intentionally through affirmative
acts of misconduct, or when the target
is financially vulnerable, can warrant a
substantial penalty.” Gore, 517 U.S. at


576, 116 S.Ct. 1589. 15


¶ 36 In this case, the jury
found Price liable for breach of
its fiduciary duty to the Smiths,
breach of partnership agreements,


and conversion of partnership assets.
Along with the verdict, the trial
court entered special findings stating
that “the jury could have found
by clear and convincing evidence
a pattern of deceit, failure to
disclose and misrepresentation.” In
particular, the court detailed Price's
prolonged, deliberate failure to inform
the Smiths of the execution of
the contribution agreements and the
resulting unavailability of the three
options that Price originally gave the
Smiths regarding how their interests
could be handled in the REIT
transaction. The court also detailed
Price's conflicting and “intentionally
misleading” calculations of the value
of the Smiths' interests in the
mall property in the REIT. The
calculations given to the Smiths differed
significantly from the company's own
calculations, which the company did
not reveal until six years of litigation
had ensued. Additionally, the court
detailed Price's acts of financial
misconduct, including payment of
excessive fees to itself as general
partner, commingling funds from
different Price-owned properties, and
accruing interest to itself on its own
capital contributions while denying the
Smiths interest on their contributions.


¶ 37 We agree with the trial
court that Price's actions amount
to affirmative misconduct showing
deliberate misrepresentation and
disregard of the rights of the Smiths.
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Price's actions accordingly support a
substantial award of punitive damages.


C. Facts and Circumstances
Surrounding Price's Misconduct


¶ 38 “This factor looks to the
circumstances surrounding the illegal
conduct, particularly with respect to
what the defendant knew and what
was motivating his or her actions.”
Campbell I, 2001 UT 89 at ¶ 35, 65
P.3d 1134. Throughout the creation
of the REIT, Price was aware of its
fiduciary obligations to the Smiths
and of the consent clause written
into the partnership agreements. Price
consciously disregarded its obligations.


¶ 39 Price argues that the motivation
for its actions was to benefit the Smiths
and everyone involved in the REIT
transaction. *1074  Price also reasserts
that its actions were necessary to save
the mall from foreclosure. However, the
evidence presented at trial (and not fully
marshaled by Price in its brief) was
that Price, John Price, and the Price-
related entities making up the general
partnership all had significant financial
incentives to carry out the REIT
transaction. These incentives included
repayment to Price of $27 million
of loans made to the Price-related
malls, acquisition of stock holdings in
the REIT, elimination of $94 million
of John Price's personal guarantees
on existing loans for the mall and


other properties, and deferral of federal
income tax consequences.


¶ 40 With respect to Price's failure
to disclose its dealings with the
partnership property to the Smiths,
Price asserts without elaboration that
it avoided responding to the Smiths'
inquiries on the advice of legal counsel.
As noted by the trial court, substantial
evidence was presented at trial that
Price did not want the Smiths to
interfere with the REIT's formation
by filing an adverse claim or a
lawsuit prior to January 1994 when the
REIT went public. Thus, Price's self-
interested actions, made in the face of
known fiduciary obligations, support a
substantial punitive damage award.


D. Effect of Price's Misconduct
on the Smiths and Others


¶ 41 This factor requires us to analyze
the actions of Price in terms of their
impact on the Smiths and others.
Price's misconduct caused the Smiths
to lose their partnership interests in
the mall. Although this loss was
significant, it does not appear from
the evidence that it had a “devastating
impact” on the Smiths. Nor did Price's
actions have a “widespread effect
on groups of vulnerable victims.”
Diversified Holdings, 2002 UT 129 at
¶ 20, 63 P.3d 686; Campbell I, 2001
UT 89 at ¶ 37, 65 P.3d 1134 (“The
larger the number of people affected,
the greater the justification for higher
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punitive damages.”). Therefore, this
factor individually does not support a
sizeable punitive damage award.


E. Probability of Future Recurrences


¶ 42 “This factor analyzes the
likelihood that the defendant will
repeat or continue engaging in its
wrongful behavior. A high probability
of recidivism justifies a higher than
normal punitive damage award.”
Campbell I, 2001 UT 89 at ¶ 41,
65 P.3d 1134 (citing Gore, 517 U.S.
at 577, 116 S.Ct. 1589). Price argues
that the REIT transaction was a
one-time occurrence for the company
so that future misconduct under the
same circumstances is not foreseeable.
The unlikelihood of a future REIT
formation, however, does not bar the
possibility of future misrepresentations
and breaches of duty similar to those
of this case. On the other hand, the
record does not contain evidence of
a pattern of regular deceit or other
comparable acts perpetuated by Price
in other business dealings or with other
parties. See TXO Prod. Corp. v. Alliance
Res. Corp., 509 U.S. 443, 462 n. 28,
113 S.Ct. 2711, 125 L.Ed.2d 366 (1993)
(noting that courts should look to “ ‘the
existence and frequency of similar past
conduct’ ” (quoting Pac. Mut. Life Ins.
Co. v. Haslip, 499 U.S. 1, 21–22, 111
S.Ct. 1032, 113 L.Ed.2d 1 (1991))).


F. Relationship of the Parties


¶ 43 “This factor analyzes the
relationship between the parties,
looking particularly at the degree of
confidence and trust placed in the
defendant.” Campbell I, 2001 UT 89
at ¶ 44, 65 P.3d 1134. The fiduciary
relationship of a general partner to a
limited partner is one of loyalty, trust,
disclosure, and confidence, calling for
the utmost good faith and permitting
no unfair benefits to the general partner
as against the limited partner. We have
stated in past cases that a breach
of fiduciary relationship can support
a large punitive damage award. Id.;
Diversified Holdings, 2002 UT 129 at ¶
23, 63 P.3d 686.


¶ 44 Price failed as a fiduciary to
deal fairly with the Smiths and their
partnership interests. The trial court
noted in its special findings that,
in addition to other inappropriate
actions, Price failed to advise the
Smiths of the potential conflicts
of interest it had in forming the
REIT with other Price-related entities.
Price also disregarded the consent
clause in the partnership agreements
which, according to testimony in the
record, was drafted in recognition
of the Smiths' vulnerability within
the partnership structure. The *1075
Smiths rightly expected a greater degree
of candor and loyalty than they
received. This factor weighs strongly in
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favor of a substantial punitive damage
award.


G. Ratio of Punitive to
Compensatory Damages


[19]  [20]  [21]  ¶ 45 The ratio of
punitive to compensatory damages is
the final factor for our consideration.
This court has not established an
absolute ceiling for the ratio of


a damages award, 16  and a high
ratio is not by itself determinative
of excessiveness. Diversified Holdings,
2002 UT 129 at ¶ 24, 63 P.3d 686;
Campbell I, 2001 UT 89 at ¶ 49, 65
P.3d 1134. However, the amount of a
punitive damage award must bear a
“reasonable and rational relationship”
to the actual damages. Crookston,
817 P.2d at 810. “[A]n award that
falls outside certain parameters will ...
elicit more searching judicial scrutiny.”
Diversified Holdings, 2002 UT 129 at
¶ 24, 63 P.3d 686. We have stated as
a matter of flexible guideline that for
“punitive awards of less than $100,000
a ratio of three to one will generally
be justifiable, but for awards greater
than $100,000, a somewhat lower ratio
is usually appropriate.” Id.


¶ 46 The United States Supreme Court
recently scrutinized punitive damage
awards under federal due process
standards. State Farm Mut. Auto. Ins.
Co. v. Campbell, 538 U.S. 408, 123
S.Ct. 1513, 155 L.Ed.2d 585 (2003)
(Campbell II ). In discussing the


issue of ratios between compensatory
and punitive awards, the Court cited
previous decisions in which it had
noted that “an award of more than
four times the amount of compensatory
damages might be close to the line of
constitutional impropriety.” Id. at 1524
(citing Haslip, 499 U.S. at 23–24, 111
S.Ct. 1032). While declining to adopt a
rigid benchmark that a punitive damage
award may not surpass, the Court
instructed that “few awards exceeding a
single-digit ratio between punitive and
compensatory damages, to a significant


degree, will satisfy due process.” 17  Id.
“Single-digit multipliers are more likely
to comport with due process, while still
achieving the State's goals of deterrence
and retribution....” Id.


¶ 47 In the present case, the jury
awarded the Smiths $5.5 million in
punitive damages and $1.1 million in
compensatory damages, producing a 5
to 1 ratio. We have already reduced
the compensatory award, however, to
$1,007,221 by remitting the amount
awarded as prejudgment interest. The
ratio resulting from this reduction is
approximately 5.5 to 1, well within
the single-digit ratio discussed by the
Supreme Court in Campbell II.


¶ 48 Having concluded our assessment
of the case under the Crookston factors,
we find that Price's intentionally
deceptive business dealings with
individuals to whom it owed a fiduciary
duty were sufficient to support a $5.5
million punitive damage award. We
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therefore uphold the punitive damages
as awarded by the trial court. We
believe that the evidence in the record
and our overall analysis support an
award of this amount as a serious
reprimand for Price's actions to deter
future misconduct.


CONCLUSION


¶ 49 We affirm (1) the trial court's
denial of a directed verdict in Price's
favor, (2) the trial court's decision
to award prejudgment interest (on
alternate grounds), (3) the trial court's
submission of the issue of punitive
damages to the jury, and (4) the
jury's award of $5.5 million in punitive
damages. We remit the award of
prejudgment interest from $690,000 to
$597,221 to more accurately reflect
the evidence presented by the Smiths'


accounting expert at trial. The Smiths
are further entitled to an award of
reasonable costs and attorney fees as
required by the partnership agreements.
We remand to the *1076  district court
for a determination of the proper


amount of the award. 18


¶ 50 Chief Justice DURHAM,
Associate Chief Justice DURRANT,
Justice NEHRING, and Judge
MAETANI concur in Justice
PARRISH's opinion.


¶ 51 Having disqualified himself,
Justice WILKINS does not participate
herein; District Judge HOWARD H.
MAETANI sat.


All Citations


82 P.3d 1064, 483 Utah Adv. Rep. 15,
2003 UT 41


Footnotes
1 The partnership agreements required 90% approval of the limited partners before Price, as the general


partner, could assign the property for a “non-partnership purpose.” The Smiths held 15% and presented
evidence at trial that conveyance of the property into the REIT was not a partnership purpose under the
agreement. Price has not contested this point on appeal.


2 Price proposed that $48 million of the money to be raised from the sale of stock in the REIT be used to buy
out partnership interests in another mall, with a portion of that expense charged to the North Plains Mall. In
addition, approximately $722,000 in fees incident to the formation of the REIT was to be charged against
the value of the mall. The Smiths objected to these items and also contested the use of a “REIT value”—
rather than fair market value—for valuing their interests in the mall.


3 Price uses the case of Mahmood v. Ross, 1999 UT 104, 990 P.2d 933, to characterize this issue as one of
proximate causation. The present case, unlike Mahmood, does not involve a lengthy or attenuated sequence
of events leading to the injury for which the Smiths seek to recover. The issue in this case is more accurately
characterized as one involving valuation rather than causation.


4 See, e.g., Josephson v. Marshall, 2002 WL 1315604, at *4, 2002 U.S. Dist. LEXIS 10741, at *12
(S.D.N.Y. June 14, 2002) (applying New York law); McDermott v. Party City Corp., 11 F.Supp.2d 612,
633 (E.D.Pa.1998) (applying Pennsylvania law); Nordahl v. Dep't of Real Estate, 48 Cal.App.3d 657, 121
Cal.Rptr. 794, 798–99 (1975); In re Estate of Wernick, 151 Ill.App.3d 234, 104 Ill.Dec. 486, 502 N.E.2d 1146,
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1154 (1986), rationale aff'd, 127 Ill.2d 61, 129 Ill.Dec. 111, 535 N.E.2d 876 (1989); see also Restatement
of Restitution §§ 156, 157 (1937).


5 In later Utah cases, the test has been recited as follows:
Where the damage is complete and the amount of the loss is fixed as of a particular time, and that loss
can be measured by facts and figures, interest should be allowed from that time ... and not from the
date of judgment. On the other hand, where the damages are incomplete or cannot be calculated with
mathematical accuracy, such as in the case of personal injury, wrongful death, defamation of character,
false imprisonment, etc., the amount of the damages must be ascertained and assessed by the trier of
fact at the trial, and in such cases prejudgment interest is not allowed.


Cornia, 898 P.2d at 1387; Consolidation Coal Co. v. Utah Div. of State Lands & Forestry, 886 P.2d 514,
523–24 (Utah 1994); Bjork, 560 P.2d at 317.


6 Utah Code Ann. § 78–27–44 (2002) creates a statutory right to prejudgment interest on special damages
in personal injury cases.


7 Two Utah Court of Appeals decisions have held that fair market valuations are too “inherently uncertain” to
support prejudgment interest awards. Klinger v. Kightly, 889 P.2d 1372, 1381 (Utah Ct.App.1995); Price–
Orem Inv. Co. v. Rollins, Brown, & Gunnell, Inc., 784 P.2d 475, 483 (Utah Ct.App.1989). These decisions
are inconsistent with the interpretation of Fell set forth in San Pedro and Kimball, which we follow today. We
further note that fair market valuations of real property have long been relied on for prejudgment interest
awards in the context of condemnation proceedings. See Utah Code Ann. § 78–34–11 (2003).


8 “ ‘[W]e may affirm a trial court's decision on any proper ground(s), despite the trial court's having assigned
another reason for its ruling.’ ” Gibbs M. Smith, Inc. v. United States Fid. & Guar. Co., 949 P.2d 337, 342 n.
3 (Utah 1997) (quoting Buehner Block Co. v. UWC Assocs., 752 P.2d 892, 895 (Utah 1988)).


9 We note that in many cases, where the interest rate to be applied is straightforward and the necessary
calculations are free of factual complexity, the amount of prejudgment interest to be awarded may be a
question reserved for, and entered by, the trial judge instead of the jury. In this case, the partnership
agreements set a floating rate dependent upon the prime rate calculated by a particular bank and adding two
percentage points, which was apparently the rate used by the Smiths' expert in his calculations. Because the
determination of such a rate requires factual inquiry, the interest calculations in this case were appropriately
treated as a matter open to evidence.


10 Courts may offer a remittitur of damages as an alternative to a new trial. The party against whom the rule
59(a) motion is brought may either accept the amount of damages that the court considers justified or submit
to a new trial on the issue. See Crookston, 817 P.2d at 803–04; see also Diversified Holdings, L.C. v. Turner,
2002 UT 129, ¶ 9 n. 2, 63 P.3d 686; accord 11 Charles Alan Wright, Arthur. R. Miller & Mary Kay Kane,
Federal Practice and Procedure § 2815 (2d ed.1995).


11 See Background, supra, and part V, infra.


12 This court is not obligated to address issues that are not adequately briefed. State v. Gomez, 2002 UT
120, ¶ 30, 63 P.3d 72 (“We do not reach Gomez's argument that the trial court denied him his right to
due process or a fair trial because those constitutional claims were not adequately briefed.”); Smith v. Four
Corners Mental Health Ctr., Inc., 2003 UT 23, ¶ 46, 70 P.3d 904 (“[W]e are not ‘a depository in which [a
party] may dump the burden of argument and research.’ ” (quoting State v. Thomas, 961 P.2d 299, 305
(Utah 1998))); accord Freund v. Nycomed Amersham, 326 F.3d 1070, 1079 n. 10 (9th Cir.2003) (holding
that the right to constitutional review of a punitive damage award may be “waived or forfeited like many
other constitutional rights”).


13 In Campbell I, this court adopted a de novo standard of review for reviewing whether punitive damages
are excessive under state law (the Crookston analysis). This was done apparently as a matter of judicial
economy, see Campbell I, 2001 UT 89, ¶ 13, 65 P.3d 1134, in light of the fact that review of a punitive award
under federal due process standards requires a de novo standard of review. See Gore, 517 U.S. 559, 116
S.Ct. 1589. A de novo standard for reviewing punitive awards under state law is also more consistent with the
U.S. Supreme Court's decision in Honda Motor Co. v. Oberg, 512 U.S. 415, 114 S.Ct. 2331, 129 L.Ed.2d 336
(1994) (holding that Oregon law, which granted trial courts great deference in reviewing the excessiveness
of punitive awards, violated the defendants' rights to due process under the U.S. Constitution).


14 The Crookston factors that consider the nature of a defendant's misconduct, the facts and circumstances
surrounding the defendant's misconduct, and the probability of future recurrences (recidivism) are subsumed
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in the “reprehensibility” guidepost established in Gore as part of the federal punitive damage excessiveness
analysis. See Gore, 517 U.S. at 575–80, 116 S.Ct. 1589; Campbell I, 2001 UT 89 at ¶¶ 27, 53, 65 P.3d 1134.


15 “Behaviors that undermine the efficiency and integrity of the judicial process may also be considered under
the rubric of the second [Crookston] factor.” Diversified Holdings, 2002 UT 129 at ¶ 17, 63 P.3d 686.


16 “[S]trict dollar amount, percentage of defendant's wealth, and ratio ceilings would allow potential defendants
to calculate their exposure to liability in advance, thus diminishing the deterrent effect of punitive damages.”
Crookston, 817 P.2d at 809.


17 The ratio of punitive to compensatory damages is the second guidepost within the federal Gore analysis.
517 U.S. at 580, 116 S.Ct. 1589.


18 The trial court awarded the Smiths reasonable costs and attorney fees pursuant to the terms of the
partnership agreements, which provide: “In the event of any legal proceeding involving the interpretation or
enforcement of the rights or obligations of the Partners hereunder, the prevailing party or parties shall be
entitled to recover its reasonable attorneys' fees and costs.” The Smiths have requested costs and attorney
fees incurred in this appeal, and Price has not challenged the request. We therefore award the Smiths
reasonable attorney fees and costs for this appeal. Centurian Corp. v. Cripps, 624 P.2d 706, 713 (Utah 1981)
(granting prevailing party's request for attorney fees pursuant to contractual agreement and remanding for
determination of amount).


End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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345 P.3d 1161
Supreme Court of Utah.


STATE of Utah, Appellee,
v.


Daniel J. FOLSOM, Appellant.


No. 20120532.
|


Jan. 27, 2015.


Synopsis
Background: After defendant was
charged with murder, indigent
defendant represented by private
counsel filed motion to order
provision of government-funded
defense resources. The Third District
Court, Salt Laket, William B. Barrett,
J., denied motion. Defendant filed
interlocutory appeal.


[Holding:] The Supreme Court, Lee, J.,
held that version of Indigent Defense
Act (IDA) in effect at time of filing of
motion for government-funded defense
resources applied.


Reversed and remanded.


West Headnotes (3)


[1] Criminal Law
Review De Novo


The Supreme Court
reviews issues of statutory
interpretation de novo with
no deference to the legal
determinations of the trial
court.


Cases that cite this headnote


[2] Costs
Constitutional and


statutory provisions


Costs
Security for Payment; 


 Proceedings in Forma
Pauperis


Version of Indigent Defense
Act (IDA) in effect at time
defendant's motion to order
provision of government-
funded defense resources was
filed applied to motion in
murder prosecution, rather
than version of IDA that was
to go into effect five days
after the motion was filed,
and therefore amendment of
IDA that precluded indigent
defendants who retained
private counsel from seeking
public defense resources did
not apply; defendant's right to
request the resources sought
was fully vested on the date
the motion was filed, as
the information charging him
with murder had previously
been filed and defendant
had been determined to be
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indigent. West's U.C.A. § 77–
32–303(2).


5 Cases that cite this headnote


[3] Costs
Security for Payment; 


 Proceedings in Forma
Pauperis


Criminal Law
Indigence


The assertion of an indigent
defendant's right to public
defense resources requires
the confluence of three
elements: (1) the legal right
to counsel and associated
defense resources, which is
generally triggered by the
filing of formal criminal
charges; (2) the legal right to
have those defense resources
provided by the government,
which is implicated by a
determination of indigency;
and (3) the assertion of a
request for defense resources,
typically by the filing of
a formal motion requesting
such resources. U.S.C.A.
Const.Amend. 6.


4 Cases that cite this headnote


Attorneys and Law Firms


*1162  Bernadette M. Gomez, D.
Adam Miller, Salt Lake City, for
appellees.


Craig L. Pankratz, David M. Corbett,
Salt Lake City, for appellant.


Justice LEE authored the opinion of
the Court, in which Chief Justice
DURRANT, Associate Chief Justice
NEHRING, Justice DURHAM, and
Justice PARRISH joined.


Opinion


Justice LEE, opinion of the Court:


¶ 1 This is an interlocutory appeal in
a pending criminal case against Daniel
J. Folsom. In this case and in several
others related to it, we consider the
applicability of legislative amendments
to the Indigent Defense Act (IDA),
Utah Code sections 77–32–101 through
–704. The amended provisions override
this court's construction of the prior
version of the statute in State v.
Parduhn, 2011 UT 55, ¶¶ 23–30,
283 P.3d 488, by foreclosing an
indigent defendant in a criminal action
from retaining private counsel while
requesting public defense resources
from the government. See UTAH
CODE § 77–32–303(2). They do so
by generally conditioning an indigent
defendant's eligibility for such resources
on the retention of publicly funded
counsel. Id.
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¶ 2 The question in this and related


cases 1  is the applicability of these
amendments to certain cases filed or
pending at the time the statute became
effective (May 8, 2012). In the criminal
case against Folsom, the district court
denied his request for government-
funded defense resources on the
ground that the 2012 amendments were
“procedural” and accordingly deemed
to apply retroactively to this case.


¶ 3 We reverse. First, we identify the
conduct being regulated by the IDA—
the exercise of a mature right to indigent
defense resources. And second, because
the law in effect at the time that Folsom
exercised that *1163  right was the pre-
amended version of the IDA, we reverse
the district court's decision applying the
2012 amendment.


I


¶ 4 Folsom stands charged with murder.
The criminal information in this case
was filed on December 19, 2011. On
the following day, Folsom was declared
indigent and was appointed counsel
through the Salt Lake Legal Defender
Association (SLLDA). On the day after
that, however, Folsom elected to retain
private counsel instead.


¶ 5 Folsom proceeded with trial
preparation with private counsel for
several months. Then, on May 3,
2012, he filed a motion asking the
district court to order the provision of


government-funded defense resources.
Folsom asked, specifically, that the
state provide funding for: (1) defense
investigative services, (2) a forensic
toxicologist, (3) DNA testing, (4) a
forensic pathologist, (5) transcripts, (6)
a wound-identification expert, and (7)
a neurosurgeon. In Folsom's view, all
of these resources were essential in
light of the complexity of the case and
seriousness of the charges. And because
the IDA amendments were not to go
into effect until five days after the
motion was filed (on May 8), Folsom
insisted that they did not apply.


[1]  ¶ 6 The district court denied
Folsom's motion. It did so on the basis
of its conclusion that the IDA regulated
a matter of “procedure” and thus that
the statute applied retroactively to cases
pending on its effective date. Folsom
then asked us to review the district
court's decision on an interlocutory
appeal. We agreed to do so, granting
Folsom's petition as well as several
others raising similar questions. We
review the district court's decision de
novo, according no deference to its legal
determination of which version of the
IDA applies to Folsom's motion. See
Vorher v. Henriod, 2013 UT 10, ¶ 6, 297
P.3d 614 (stating that the applicability
of a statute is a matter of statutory
interpretation, and thus a questions of
law, which we review de novo).


II
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[2]  ¶ 7 The question before us
concerns which version of the IDA
applies to Folsom's motion for
government-funded defense resources.
Before the 2012 amendments, the
IDA was interpreted by this court to
“expressly contemplate [ ] the provision
of defense resources to indigent
defendants separate and apart from the
provision of counsel.” State v. Parduhn,
2011 UT 55, ¶ 26, 283 P.3d 488. Under
the 2012 amendments, however, the
government “may not provide defense
resources for a defendant who has
retained private counsel,” except in
limited circumstances not implicated on
this appeal. UTAH CODE § 77–32–
303(2).


¶ 8 Folsom's appeal challenges the
district court's retroactive application
of the 2012 amendment to the
resolution of his motion. He
characterizes the IDA's regulation of
defense resources as a “substantive”
matter, in that it dictates a defendant's
eligibility “to receive State-paid defense
resources while being represented by
a private attorney.” And because he
conceives of the right to such resources
as both significant and “vested,”
Folsom finds error in the district
court's decision deeming the IDA's
amendments as matters of procedure
subject to retroactive application. See
State v. Johnson, 2012 UT 68, ¶¶
12–13, 290 P.3d 21 (characterizing as
“substantive” statutes that “enlarge,
eliminate, ... destroy, ... [or] govern[ ]
the scope of a [party's] vested or


contractual rights” (internal quotation
marks omitted)).


¶ 9 The State, for its part, defends
the district court's decision. It asserts
that the terms and conditions of the
defense resources provided by the
government to an indigent defendant
is “procedural” in the sense of
constituting an element of the “practice
and procedure or the legal machinery
by which the substantive law is ...
made effective.” See Harvey v. Cedar
Hills City, 2010 UT 12, ¶ 14, 227 P.3d
256 (internal quotation marks omitted).
And it argues, alternatively, that the
statute should apply retroactively as
a provision that merely “clarifies” an
earlier legislative pronouncement. See
Johnson, 2012 UT 68, ¶ 16, 290 P.3d 21.


¶ 10 We reverse, but on
grounds somewhat distinct from those
advanced by Folsom. In *1164
our prior decisions in this field,
we have “sometimes” suggested that
“amendments to procedural statutes
are ... retroactive because they apply
presently to cases whose causes of
action arose in the past.” State v. Clark,
2011 UT 23, ¶ 13, 251 P.3d 829. But our
cases ultimately stand for a “simpler
proposition”—that “we apply the law
as it exists at the time of the event
regulated by the law in question.” Id.


¶ 11 The point we made in Clark is
that the line between substance and
procedure is not ultimately an exception
to the rule against retroactivity. It is
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simply a tool for identifying the relevant
“event” being regulated by the law in
question:


Thus, if a law
regulates a breach of
contract or a tort,
we apply the law as
it exists when the
alleged breach or tort
occurs—i.e., the law
that exists at the
time of the event
giving rise to a cause
of action. Subsequent
changes to contract or
tort law are irrelevant.
Similarly, if the law
regulates a motion to
intervene, we apply
the law as it exists at
the time the motion
is filed. A change
in the procedural
rule would not apply
retroactively to prior
motions to intervene.
We would not expel
a party for failure to
conform to a newly
amended intervention
rule in her prior
motions.


Id.


¶ 12 This framework dictates a reversal
of the district court's decision in
this case. The key question is the
identification of the relevant “event”
being regulated by the law in question.


And here that event is the assertion of a
mature request for government-funded
defense resources.


¶ 13 The event at issue is not the
alleged conduct of Folsom that gave
rise to the murder charge against him.
The IDA, after all, does not define
the elements of murder or dictate a
sentence for, or other consequence
of, such conduct. See See Landgraf
v. USI Film Prods., 511 U.S. 244,
269–70, 114 S.Ct. 1483, 128 L.Ed.2d
229 (1994) (explaining that a law is
understood as retroactive if it “attaches
new legal consequences to events
completed before its enactment”).
Instead, the IDA regulates Folsom's
activity in the course of the criminal
proceedings against him. It prescribes,
specifically, the terms and conditions
of the provision of government-funded
defense resources long guaranteed as an
adjunct to the right to counsel under
the Sixth Amendment of the United
States Constitution. See Britt v. North
Carolina, 404 U.S. 226, 227, 92 S.Ct.
431, 30 L.Ed.2d 400 (1971) (stating
that the indigent defendant has a Sixth
Amendment right to “the basic tools of
an adequate defense”).


[3]  ¶ 14 The assertion of that
right requires the confluence of three
elements: (a) the legal right to counsel
and associated defense resources, which
is generally triggered by the filing of


formal criminal charges; 2  (b) the legal
right to have those defense resources
provided by the government, which
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is implicated by a determination of


indigency; 3  and (c) the assertion of a
request for defense resources, typically
by the filing of a formal motion


requesting such resources. 4  When these
three elements come together, the
defendant's assertion of his right to
government-funded defense resources
has matured or vested. And as of that
date, the defendant is entitled to the
benefit of the law in place at that time.
See Clark, 2011 UT 23, ¶ 13, 251 P.3d
829 (explaining that “we apply the law
as it exists at the time” of the event
being regulated). Just as “[w]e would
not expel a party for failure to conform
to a newly amended intervention rule
in her prior motions,” id., we cannot
subject Folsom to *1165  law amended
after he became entitled to government-
funded defense resources and filed his
motion requesting their provision. On
the date he asserted a matured right to
defense resources by filing his motion,
Folsom was entitled to the benefit of
the law as it then stood, and the general
rule against retroactivity protects his
reliance interests as of that date.


¶ 15 We reverse on that basis.
Folsom filed his motion requesting the
provision of defense resources on May
3, 2012. And on that date, his right
to request those resources was fully
vested, as the information charging him
with murder had previously been filed
and he also had been determined to
be indigent. Folsom was entitled to the
benefit of the law in place on May 3, and
subsequent changes to the law could not
be applied retroactively to undermine
his motion.


¶ 16 We accordingly reverse the district
court's decision applying the amended
version of the IDA to Folsom's request
for defense resources. And we remand
for further proceedings not inconsistent
with this opinion.


All Citations


345 P.3d 1161, 779 Utah Adv. Rep. 110,
2015 UT 14


Footnotes
1 See State v. Earl, 2015 UT 12, 345 P.3d 1153; State v. Perez, 2015 UT 13, 345 P.3d 1150; State v. Steinly,


2015 UT 15, 345 P.3d 1182; State v. Rodriguez–Ramirez, 2015 UT 16, 345 P.3d 1165.


2 See Kirby v. Illinois, 406 U.S. 682, 688, 92 S.Ct. 1877, 32 L.Ed.2d 411 (1972) (stating the Sixth Amendment
right to counsel attaches “at or after the time that adversary judicial proceedings have been initiated against
him”).


3 See Gideon v. Wainwright, 372 U.S. 335, 342–44, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963) (holding that state
courts are required under the Fourteenth Amendment to provide counsel in criminal cases to represent
defendants who are unable to afford to retain their own counsel); see also UTAH CODE § 77–32–202 & 301
(2012) (outlining procedure for determining indigency, and stating that “[e]ach county, city, and town shall
provide for the legal defense” of a defendant who is an “indigent in [a] criminal case[ ]”).


4 See UTAH CODE § 77–32–302(1)(a) (2012) (providing that a defense services provider “shall be assigned
to represent each indigent” upon “the indigent['s] request[ ] [for] legal defense”).
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AMENDED OPINION 


        RUSSON, Associate Chief Justice. 


        ¶ 1 Defendant Jeffrey Dean Martin ("Martin") appeals the denial of his motion for a new trial,


which was based on new evidence discovered following our remand order in State v. Martin, 1999


UT 72, 984 P.2d 975 ("Martin I "). Prior to our remand order, a jury convicted Martin of rape, a first


degree felony, in violation of Utah Code Ann. § 76-5-402 (1999), aggravated kidnaping, a first


degree felony, in violation of Utah Code Ann. § 76-5-302 (1999), and three counts of forcible


sodomy, also a first degree felony, in violation of Utah Code Ann. § 76-5-403(2) (1999). We


reverse and remand. 


BACKGROUND 


        I. TRIAL 


        ¶ 2 This case arises from events that occurred on the night of December 29, 1996, for which


the State charged Martin with rape, kidnaping, and three counts of forcible sodomy. The sole


evidence introduced at trial of Martin's actions that night were the conflicting accounts given by


Martin's victim, Lorraine Egan ("Egan"), and Martin himself. [1] 


A. Egan's Testimony 


        ¶ 3 According to Egan, Martin's attack began just after 7:00 p.m. when she arrived at a


grocery store near her home to purchase prepackaged potatoes, which her family had sent her to


buy as a last-minute addition to their dinner, and two candles for a "meditation technique" she and


her sister had previously discussed trying. After completing her purchase, Egan walked to the


store's parking lot to retrieve her car and drive home. Just as she was starting her car, however,


Egan noticed Martin approaching the side of her vehicle, waving to her. Egan responded by


cracking her car door open in order "to hear what [Martin] was going to say." Martin told Egan that


he had observed someone break into her car, take something, and place 
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it in a nearby pickup truck. When Egan heard this, she turned off her engine and stepped out of


the vehicle "to see if someone had been in [her] car." Then, as Egan was standing in the parking


lot, Martin put a gun to her stomach and forced her "to get back into the car" and "slide to the







passenger's side." 


        ¶ 4 In the car, Martin told Egan that if she did not "scream or try to get away, ... he would let


[her] go." Martin then handcuffed Egan's arm to his and ordered Egan to restart the car. Following


Martin's orders, Egan turned the car's ignition key, and Martin drove out of the grocery store


parking lot. After traveling approximately eight blocks, Martin stopped the car "in a parking lot right


behind the [local] police station," where Martin commanded Egan to perform oral sex on him. Egan


complied with this demand because she "was afraid of what [Martin] would do" to her if she "didn't


do as he [said]." Thereafter, Martin drove back to the grocery store where he had abducted Egan. 


        ¶ 5 Upon returning to the grocery store, Martin maneuvered the car into a stall near his


semitrailer truck, which was parked at the edge of the grocery store lot. Martin next led Egan into


his truck, removed the handcuff from his arm, and placed it on the gearshift inside his truck.


Asking Egan the location of the nearest freeway, Martin then drove his truck north and west to a


deserted area, where he eventually parked on the side of the road. 


        ¶ 6 Once Martin had parked his truck, he began inquiring into Egan's personal life, repeatedly


asking questions about her family, job, and living situation. While asking these questions, Martin


was simultaneously attempting to remove the handcuffs from the truck's gearshift and Egan's


wrist. In the process of removal, however, the key to the handcuffs broke, and Martin therefore


unlocked the restraints with matchsticks. Having removed the handcuffs, Martin instructed Egan to


lie down on the bed in the back of his truck. 


        ¶ 7 On the bed, Martin "told [Egan] to put [her] arms around him." Martin then kissed Egan on


the mouth and ordered her to perform oral sex on him, which she did despite the fact that she did


not "want to." After "five [to] ten minutes," Martin pushed Egan off of him and told her to remove


her clothes. Martin next "put his mouth on [Egan's] vagina" on two separate occasions, ordered


Egan to sit on his face and perform oral sex again, and, ultimately, engaged in vaginal intercourse


with Egan. 


        ¶ 8 Following the events on the bed, Martin placed his hand on Egan's throat and stated


three times, "You know, I can't let you go. I can't trust you, that you won't tell." Immediately


thereafter, Martin removed a stun gun from a cabinet in his truck, "showed [Egan] how it worked,


and ... handed it to [Egan]." Upon receiving the stun gun, Egan backed away from the bed and


toward the door of the truck. Seeing this, Martin stood up, began walking toward Egan, and stated,


"Don't do this." Egan then attempted to use the stun gun on Martin's neck, but Martin grabbed


Egan's wrist and ordered her to drop the weapon. After Egan dropped the stun gun, Martin pulled


out the handgun he had used to abduct her, showed her that it was loaded, and "handed [her] the


gun." Again armed, Egan pointed the gun at Martin and pulled the trigger. The gun, however,


failed to fire, so Martin instructed Egan "to point the gun at his chest" and shoot him because he


"knew what all the other people would do to him" in prison. Egan declined, handed the gun back to


Martin, and informed him that she wanted to go home. 


        ¶ 9 Thereafter, Martin began rummaging through Egan's wallet. After he finished, Martin


forced Egan to write down her contact information on a sheet of paper. Once Egan had written


down her contact information, Martin gave her seventy dollars because "he was sorry [for] what he


did" and because he wanted to "help [Egan] out." Martin also told Egan that if he "could see [her]







again," he would let her go. Accordingly, Egan agreed to date Martin in the future and arranged to


have him call her at work the next day. 


        ¶ 10 Believing he had convinced Egan that they should continue their relationship in the


future, Martin told Egan to get dressed. 


Page 808 


Martin then began driving back to the grocery store. On the drive, Martin volunteered various


personal information about himself. Egan, in a continuing effort to maintain Martin's trust,


participated in the exchange, asking Martin about his zodiacal sign, describing her "interest in


fantasy things and dragons," and accepting a stuffed toy dragon that Martin presented to her as a


gift. Martin also told Egan about the trucking company for which he was working and showed her


the "name of the company" on the side of his truck. 


        ¶ 11 Before they reached the store, Martin drove Egan to a payphone, where she called her


family and explained that she had not yet returned from the grocery store because, as Martin had


urged her to say, she met a friend who had purchased a new car, they had gone for a ride, but the


car had malfunctioned. After the phone call, Martin and Egan walked back to the truck, where


Martin informed Egan that he "wanted to [buy her] a house" and "support" her because he "wanted


someone to cook for him and clean his truck." Subsequently, at approximately 10:00 p.m., Martin


returned Egan to her car. As she left, Martin stated to her, "We started this way. We should end


this way." Egan then drove home. 


B. Martin's Testimony 


        ¶ 12 Following the State's case in chief, Martin took the witness stand to testify to his version


of what occurred on the night of December 29, 1996. According to Martin, his entire encounter


with Egan was consensual and mutual: 


        ¶ 13 Martin stated that he had been at the grocery store for approximately one hour when he


first "exchanged eye contact" with Egan as he was walking out of, and she was walking into, the


store. From this brief encounter, Martin decided that he wanted to meet Egan because he "liked


[her] smile" and thought she "was pretty." 


        ¶ 14 Accordingly, Martin approached Egan at her car when she exited the grocery store.


Although "nervous" and "stuttering" to a degree, Martin waved at Egan and stated, "Hi, my name is


Jeff." Egan was "a little startled" by Martin's initial approach, but as their discussion at her car


progressed, she became "relaxed" and "open" and started smiling. Eventually, Martin noticed that


Egan was shivering and, because it was cold outside, suggested that they move inside his truck to


continue their conversation. 


        ¶ 15 During their conversation in his truck, Martin asked Egan if she wanted to accompany


him on a drive. Egan responded that she "should be getting home," but indicated that she would


like to go along regardless. Although neither Martin nor Egan was "really ... paying attention to


exactly where [they] were going" on the drive, Martin ultimately parked the truck under a street


light on a road off the highway. 


        ¶ 16 Having parked, Martin and Egan continued the conversation they had been engaging in


throughout the drive. Egan asked Martin what his zodiacal sign was, "told [Martin] her sign," and


informed Martin that their signs were "really compatible." Egan also explained to Martin the







location of various astrological constellations, which they could see through an opening in the roof


of the truck's cab. After viewing these constellations for "a while," Martin suggested that he and


Egan move to his bed in the back of the truck, which would be more "comfortable" than remaining


in their present location in the front of the truck. 


        ¶ 17 On the bed, Martin and Egan continued "looking at the stars, [engaging in] more small


talk," and exchanging information about their personal lives. As this conversation progressed,


however, it soon evolved into "mutual" physical contact between both Martin and Egan, including


hand holding, shoulder massaging, kissing, reciprocal oral sex, and, ultimately, intercourse. 


        ¶ 18 During this foray on the bed, Egan asked Martin about "how [he] protect[ed] [him]self."


Confused about whether Egan was referring to contraception or something else, Martin


responded, "Do you mean like a gun or something?" Acknowledging that she had indeed been


referring to guns, Egan then indicated that she "wanted to ... see" any guns Martin had with him.


Accordingly, Martin retrieved his stun gun and handgun from a cabinet, showed Egan 
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how to use them, and allowed her to handle them. Martin also displayed to Egan a pair of


handcuffs that he kept in the truck, and the two then handcuffed their arms to each other. When


Martin attempted to unlock the handcuffs, however, the key broke, so Martin and Egan used


matches to "pry [the handcuffs] open." 


        ¶ 19 After intercourse, Martin and Egan dressed themselves and continued talking and


looking at the stars. Egan told Martin that "she wasn't very happy with the way her life was


headed," with "[h]er living conditions," or with "[her] financial situation." In response, Martin


informed Egan that his living situation was likewise "pretty bad," that he was "very interested" in


Egan, and that he wanted to have a relationship with her. As a result, Martin told Egan how to


contact him, and the two arranged a time the next day when Martin could call Egan at work. 


        ¶ 20 On the return drive to her car, Egan indicated that she "needed to get back" and that she


was "concerned [about] what was going to happen at home." Consequently, Martin and Egan


concocted a story "together" that Egan had met a friend who had just purchased a car, and that


she had decided to go for a ride with him but was unable to telephone her family because the car


broke down. Martin then drove to a payphone so Egan could call home to explain what had


caused her delay in returning. Following this call, Martin and Egan conversed for an additional "ten


or fifteen minutes" in his truck before finally driving back to the grocery store where Egan's car was


parked. At the parking lot, Martin and Egan again talked "for a few more minutes," ultimately


parting after Egan reminded Martin that she "needed to get home." Leaving, Egan exclaimed, "Call


me tomorrow." 


C. Jury Deliberation and Conviction 


        ¶ 21 At the conclusion of Martin's testimony, the State and the defense presented their


respective closing statements to the jury. Arguing its case, the State contended that because


Martin admitted performing the actions for which he was charged, the jury's only obligation was to


assess whether Egan had consented to those acts. The State explained, "This case is not a


'whodunit.' This case is not 'it didn't happen.' This case is simply and narrowly an issue of


consent." 







        ¶ 22 Accordingly, the State asserted that the assessment of whether Egan had consented to


engage in sexual acts with Martin hinged entirely upon whose story the jury believed. The


prosecutor stated: 


         


[I]f you don't believe one party on how they met, you can't believe that same person about what


happened thereafter.... 


         


.... 


         


So, in other words, the whole ball of wax really rests up front on how [Egan and Martin] met and


who you believe on how they met. Because if you believe her, she is telling the truth about being


kidnapped at gunpoint, she was raped. Vice versa, if you accept his stories on how they met and


his version, his story of how things went after that, then it was consensual. 


        Summarizing for the jury, the State continued: 


         


What I am simply saying is if you [consider] their two versions of how they met ..., you then have to


accept the person you believe ..., because it can't go the other way. It just doesn't make sense. 


        Pursuing this logic, the State urged the jury to find Martin guilty as charged because Egan's


story was "reasonable" and comported with "common sense," while Martin's version of the events


was "unreasonable," "difficult to swallow," and "leaking like crazy." In support of this contention,


the State reminded the jury that Egan had traveled to the store "to pick up a last-minute item" for


her family's dinner, and that, in fact, Egan's sister had testified it was "surprising" Egan did not


return home immediately because she was responsible and dependable and "isn't like that." 


        ¶ 23 Following its deliberations, the jury unanimously convicted Martin of rape, aggravated


kidnaping, and three counts of forcible sodomy, all first degree felonies. Thereafter, on February


13, 1998, the trial court sentenced Martin to indeterminate terms of five years to life for rape, six


years to life for aggravated kidnaping, and five years to life 
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on each count of forcible sodomy, all sentences running concurrently. 


        II. MARTIN I 


        ¶ 24 Prior to Martin's first trial, he discovered Egan had accused another man of raping her in


September 1996. Martin sought to discover the identity of the person who had been accused. The


court denied Martin's motion. Following his conviction, Martin moved for a new trial, claiming


among other things that his due process rights had been violated when the trial court denied his


motion to discover the man's identity. The trial court denied the motion for a new trial, and Martin


appealed. In Martin I, we unanimously held that Martin was entitled to discover the information he


sought, which carried "strong" impeachment value and could significantly impact "the central issue


of the case-[whom] to believe about the circumstances of th[e] sexual contact." 1999 UT 72, ¶ 16,


984 P.2d 975. We therefore remanded the case for additional discovery: 


         


If Martin finds any new admissible evidence, the trial court must then hold a hearing to determine if







Martin is due a new trial. In so doing, the trial court must decide whether there is a reasonable


likelihood that the new evidence would lead a jury to an outcome more favorable to Martin. If so,


and if the other factors laid out in [State v. James, 819 P.2d 781 (Utah 1991),] are present ..., a


new trial must be granted. 


Id. at ¶ 17 (footnote omitted). 


        III. REMAND 


        ¶ 25 On remand, Martin was unable to ascertain the name of the individual who allegedly


raped Egan in September 1996. [2] Martin did learn, however, that Egan became involved in the


incident by accepting a ride from the unidentified person when he "pulled over" in a black sport


utility vehicle as Egan was walking to school. During the subsequent eight-block drive to school,


Egan and the stranger told each other their names, "exchanged phone numbers," and "made


arrangements for him to pick [Egan] up after ... school." Later, when the individual arrived to


collect Egan from school, she entered his vehicle and accompanied him to his apartment. In the


apartment, Egan talked with the stranger and exchanged additional personal information. Egan


remained at the apartment for approximately two to three hours. [3] 


        ¶ 26 On March 16, 2000, based on the information he discovered concerning the September


1996 incident, Martin again moved for a new trial. Specifically, Martin argued that the newly


discovered evidence supported his charge at trial that Egan willingly entered his truck despite the


fact that she had just met him, and thus, directly refuted the State's theory of the case, which cast


Egan's version of the events as "the only one" that was credible or comported with "common


sense." On May 24, 2000, the State responded to Martin's motion, contending that he was not due


a new trial because the recently discovered evidence was both inadmissible and immaterial. 


        ¶ 27 Shortly thereafter, on June 27, 2000, the trial court denied Martin's motion for a new trial.


Finding the newly discovered evidence inadmissible, the court ruled: 


         


[T]he fact that Ms. Egan accepted a ride in the past while walking to school does not logically give


rise to an inference that she would have willingly abandoned her plans to bring dinner home to her


child and family ... and decide to go for a ride with the defendant. These specific circumstances


make this case sufficiently attenuated from Ms. Egan's previous acceptance of a ride from a


stranger as to render this evidence irrelevant. Moreover, what the defendant is seeking to


introduce is [inadmissible] propensity evidence, i.e. [,] that because Ms. Egan had previously


gotten into a stranger's car willingly, she must have conducted herself similarly in this 
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case.... [Finally], this evidence runs afoul of Utah Rule of Evidence 412, if the defendant's


argument is that because Ms. Egan has willingly gotten into a car with a strange man in the past,


she has a certain sexual predisposition.... For all of these reasons, the [c]ourt concludes that this


evidence is not admissible. 


        In making its ruling, the court also held that even if the newly discovered evidence were


admissible, it would not warrant a new trial because of its "insignifican[ce] given the totality of the


evidence against the defendant and the fact that the focus of the prosecution's case was not







simply on how the parties met, but that Ms. Egan was set to other tasks when she was taken at


gunpoint by the defendant." Martin now appeals the trial court's denial of his March 16, 2000,


motion for a new trial. 


ANALYSIS 


        ¶ 28 On appeal, Martin asserts that the trial court erred by (1) improperly deeming the newly


discovered evidence inadmissible and (2) incorrectly ruling that the evidence did not satisfy the


burden for granting a new trial. [4] We address each issue in turn. 


        I. ADMISSIBILITY 


         ¶ 29 We first examine the question of whether the trial court improperly deemed inadmissible


the newly discovered evidence concerning Egan's acceptance of a ride from a stranger in


September 1996. The question of whether evidence is admissible can be either a question of


discretion, which we review for abuse of discretion, or a question of law, which we review for


correctness. Once the prosecution affirmatively presents evidence, the defendant then has the


right, as a matter of law, to rebut that evidence, and we review a trial court's complete preclusion


of rebuttal evidence for correctness. However, the trial court retains broad discretion in


determining the nature and extent of rebuttal evidence, and we review a trial court's ruling


regarding the nature and extent of such evidence for an abuse of discretion. In this case, the trial


court held that the newly discovered rebuttal evidence was inadmissible as "irrelevant," as


constituting improper character propensity evidence, and as "run[ning] afoul" of Utah Rule of


Evidence 412's prohibition on sexual proclivity evidence. We conclude that the trial court erred on


all three grounds. 


A. Relevance 


        ¶ 30 The trial court's first basis for deeming the newly discovered evidence inadmissible was


that the evidence was not relevant. 


         ¶ 31 Evidence is relevant if it possesses "any tendency to make the existence of any fact


that is of consequence to the determination of the action more probable or less probable than it


would be without the evidence." Utah R. Evid. 401. In other words, even evidence that is only


slightly probative in value is relevant. State v. Colwell, 2000 UT 8, ¶ 27, 994 P.2d 177; see also 


Robinson v. All-Star Delivery, Inc., 1999 UT 109, ¶ ¶ 26-27, 992 P.2d 969; State v. Jaeger, 1999


UT 1, ¶ 12, 973 P.2d 404. 


         ¶ 32 In this case, the trial court held that the newly discovered evidence was irrelevant


because it was "sufficiently attenuated" from what Martin claimed had happened during his


encounter with Egan. Specifically, the court ruled that the evidence was irrelevant because


"Egan's previous acceptance of a ride from a stranger ... while walking to school does not logically


give rise to an inference that she would have willingly abandoned her plans to bring dinner home


to her child and family ... and ... go for a ride with the defendant." This decision was erroneous. 


        ¶ 33 As we recognized in Martin I, the "central issue" at Martin's trial was "[whom] to believe


about the circumstances of th[e] 
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sexual contact." 1999 UT 72 at ¶ 16, 984 P.2d 975. Indeed, the only direct evidence offered


against Martin was Egan's testimony, and the State itself argued to the jury that "[t]his case is







simply and narrowly an issue of consent." In fact, the prosecution admitted in its closing argument


that 


         


the whole ball of wax really rests up front on how [Egan and Martin] met and who you believe on


how they met. Because if you believe her, she is telling the truth about being kidnapped at


gunpoint, she was raped. Vice versa, if you accept his stories on how they met and his version, his


story of how things went after that, then it was consensual. 


Accordingly, the evidence of Egan's acceptance of a ride from a stranger in September 1996 is


relevant if it makes "more or less probable" Martin's contention that Egan willingly accompanied


him for a ride on December 29, 1996, and thus, makes Egan's and Martin's respective testimonies


more or less credible. Utah R. Evid. 401. 


        ¶ 34 As noted above, the standard for determining the relevancy of evidence is "very low,"


and even evidence with the " 'slightest probative value' " is relevant. Jaeger, 1999 UT 1 at ¶ ¶ 12,


16, 973 P.2d 404 (quoting Edward L. Kimball & Ronald N. Boyce, Utah Evidence Law 4-2 (1996));


see also Colwell, 2000 UT 8 at ¶ 27, 994 P.2d 177; Robinson, 1999 UT 109 at ¶ ¶ 26-27, 992 P.2d


969. Applying this standard to the case at bar, it becomes clear that the evidence at issue is


relevant. It is reasonable to believe that a person who has accepted a ride from a stranger in the


past may do so again. See Jaeger, 1999 UT 1 at ¶ 16, 973 P.2d 404. Especially given that the


evidence of Egan's encounter in September 1996--where she entered a stranger's vehicle just


after meeting him, immediately exchanged personal information with him, and then agreed to


accompany him on a ride a short time later--closely parallels the initial sequence of events outlined


by Martin in his testimony, no legitimate argument can be made that this evidence does not


possess at least some tendency of making Martin's version of the events that night more probable.


See Utah R. Evid. 401; see also State v. Nelson-Waggoner, 2000 UT 59, ¶ ¶ 24, 27, 6 P.3d 1120


(finding evidence related to consent relevant in rape cases where consent is "the only issue at


trial"). Rather, the trial court's determination that the newly discovered evidence was too


"attenuated" from Martin's testimony to be relevant constitutes flawed reasoning that erroneously


blurs the line between the evidence's relevance and weight. "[W]hile the remoteness of ...


evidence may reduce its probative value, rule 401 states that relevant evidence is evidence that


has 'any tendency to make the existence of any fact ... more or less probable.' " Jaeger, 1999 UT


1 at ¶ 16, 973 P.2d 404 (quoting Utah R. Evid. 401). Indeed, we have repeatedly held that it is the


jury, not the court, who "serves as the exclusive judge of both the credibility of the witness and the


weight to be given particular evidence." State v. Workman, 852 P.2d 981, 984 (Utah 1993); see


also, e.g., Brewer v. Denver & Rio Grande W. R.R., 2001 UT 77, ¶ 36, 31 P.3d 557; State v.


Mead, 2001 UT 58, ¶ 67, 27 P.3d 1115; Child v. Gonda, 972 P.2d 425, 433 (Utah 1998); State v.


Howell, 649 P.2d 91, 97 (Utah 1982); State v. Ervin, 22 Utah 2d 216, 219, 451 P.2d 372, 373


(1969). It is neither our prerogative nor that of trial judges to "reweigh the evidence and determine


where it preponderates." Child, 972 P.2d at 434; see also State v. Hoffhine, 2001 UT 4, ¶ 23, 20


P.3d 265. Accordingly, we hold that the trial court abused its discretion in this case by usurping the


jury's function and excluding otherwise relevant evidence based on its weight. 


B. Character Propensity Evidence 







        ¶ 35 The second ground upon which the trial court deemed inadmissible the evidence


concerning Egan's acceptance of a ride from a stranger in September 1996 was that the


information constituted impermissible character propensity evidence, namely, that "because ...


Egan had previously gotten into a stranger's car willingly, she must have conducted herself


similarly in this case." 


        ¶ 36 The admissibility of character evidence is controlled by rules 404 and 405 of the Utah


Rules of Evidence. As a general principle, rule 404 prohibits introduction of evidence concerning


"a person's character or 
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a trait of character ... for the purpose of proving action in conformity therewith on a particular


occasion." Utah R. Evid. 404(a). At the same time, however, rule 404 allows the admission of


certain character propensity evidence if it qualifies under an exception to the rule's blanket


prohibition. Specifically, one of rule 404's exceptions allows criminal defendants to offer evidence


of a "pertinent trait of character of the victim of the crime." Utah R. Evid. 404(a)(2); see also State


v. Gotschall, 782 P.2d 459, 463 & n. 4 (Utah 1989). 


        ¶ 37 Where evidence of a "pertinent trait of character of the victim" is offered in a criminal


case, rule 405 governs. Utah R. Evid. 404(a)(2); see Utah R. Evid. 405. That rule prescribes the


dual manner in which character propensity evidence may be introduced. First, "specific instances"


of a person's character may be admitted if the "character or a trait of character of [the] person is


[an] essential element of a charge, claim, or defense." Utah R. Evid. 405(b); see also State v.


Miller, 709 P.2d 350, 354 (Utah 1985). Second, to the degree character propensity evidence is


admissible, "proof may be made by testimony as to reputation or by testimony in the form of an


opinion." Utah R. Evid. 405(a); accord United States v. Talamante, 981 F.2d 1153, 1155-56 (10th


Cir. 1992). When such testimony is given, moreover, evidence of "relevant specific instances of


conduct" may be introduced on cross-examination to discredit the opinion or reputation testimony


of a victim's character. Utah R. Evid. 405(a); accord Talamante, 981 F.2d at 1155-56; Bright v.


Shimoda, 819 F.2d 227, 228 (9th Cir. 1987). 


         ¶ 38 In this case, the State argued that Egan's testimony constituted the true and correct


version of what occurred on the night of December 29, 1996, because her account was


"reasonable" and comported with "common sense," while Martin's explanation was "unreasonable"


and "difficult to swallow." The clear import of this argument was that responsible people do not


willingly enter the vehicle of a stranger only moments after initially encountering the individual, and


that Egan is in fact a responsible person. In support of this contention, the State introduced


evidence at trial of Egan's character as a dependable and responsible individual. Explaining that


she was "surprised" Egan had not returned home shortly after leaving for the store, Egan's sister


testified: 


         


Lorraine isn't like that. She is very dependable. She had a child waiting at home.... She is very


dependable. [N]ormally, when she says she is going to do something, she does it. We expected


her home in twenty minutes, and under any other circumstances she would have been home in


twenty minutes. 







        Having introduced this evidence, the State placed Egan's character into question, and the


defense was therefore allowed to discredit the testimony of Egan's sister by "inquir[ing] into


relevant specific instances of conduct" that might contradict her opinion of Egan's character as


dependable and responsible. Utah R. Evid. 405(a); accord Bright, 819 F.2d at 228. Indeed, we


have already determined that the evidence of Egan's accepting a ride from a stranger in


September 1996 is relevant to the "central issue" of this case--whose version of the events to


believe--and we accordingly hold that the trial court erred by excluding that evidence as


inadmissible character propensity evidence. Martin I, 1999 UT 72 at ¶ 16, 984 P.2d 975; see supra


¶ 34. While the Utah Rules of Evidence do generally prohibit evidence of "a person's character ...


for the purpose of proving action in conformity therewith on a particular occasion," Utah R. Evid.


404(a), those same rules plainly allow a criminal defendant to attempt to discredit, with evidence of


"specific instances of conduct," testimony of an alleged victim's relevant character once it has


been introduced. Utah R. Evid. 405(a); see Bright, 819 F.2d at 228; Utah R. Evid. 404(a)(2). 


C. Sexual Proclivity Evidence 


        ¶ 39 Finally, the trial court ruled that the newly discovered evidence was inadmissible


because it violated Utah Rule of Evidence 412's prohibition on sexual proclivity evidence. The


court held, "[T]his evidence runs afoul of Utah Rule of Evidence 412, if [Martin]'s argument is that


because Ms. Egan has willingly gotten into a car with a strange man 
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in the past, she has a certain sexual predisposition." 


        ¶ 40 We have previously held that evidence of an alleged rape victim's past sexual activities


with someone other than the accused "carr[ies] a presumption of unfair[ness]" due to its "unusual


propensity to unfairly prejudice, inflame, or mislead the jury," and thus, "distort the deliberative


process and skew a trial's outcome." State v. Dibello, 780 P.2d 1221, 1229 (Utah 1989); see also 


State v. Johns, 615 P.2d 1260, 1264 (Utah 1980). In line with this presumption, Utah Rule of


Evidence 412 provides both substantive and procedural restraints against the introduction of


evidence concerning an alleged victim's past sexual acts. See Utah R. Evid. 412. Specifically, rule


412 prohibits in all criminal proceedings the introduction of evidence offered either (1) "to prove


that any alleged victim engaged in other sexual behavior" or (2) "to prove any alleged victim's


sexual predisposition." Utah R. Evid. 412(a). [5] 


         ¶ 41 In the case now before us, the trial court excluded the newly discovered evidence


concerning Egan's acceptance of a ride from a stranger in September 1996 based on the


assumption that Martin was offering the evidence to prove that "because ... Egan ha[d] willingly


gotten into a car with a strange man in the past, she has a certain sexual predisposition." Despite


this reasoning, Martin argued both below and on appeal that he is "not seeking to admit into


evidence any information concerning Egan's sexual behavior or predisposition." Rather, Martin


avers that he wishes to introduce the evidence for the limited purpose of demonstrating Egan's


"casual attitude toward strangers," her "impulsiveness," and her "irresponsibility." Indeed, the trial


court itself admitted that Martin did not intend to introduce evidence of Egan's past sexual


behavior. In its order denying Martin's motion for a new trial, the court reasoned: 


         







[T]he State argues that any evidence concerning the prior rape is inadmissible under Utah Rule of


Evidence 412. This argument is moot because ... the defense [previously] clarified it would not


seek to introduce any evidence of Ms. Egan's prior sexual activity, including the prior rape.


Instead, the defense is seeking solely to introduce evidence of Ms. Egan's willingness to meet and


travel with a stranger under very similar circumstances to [this] case. 


Importantly, however, the lower court's determination in this regard--that any objection to the


newly discovered evidence on the basis of rule 412's prohibition against evidence of an "alleged


victim's sexual behavior" is moot in this case--must likewise apply to the rule's prohibition on


evidence of an "alleged victim's sexual predisposition" as it applies here. Id. 


        ¶ 42 Although rule 412 precludes evidence that "directly refer[s] to sexual activities or


thoughts" as well as evidence that "may have a sexual connotation for the fact finder," the


evidence of Egan's accepting a ride from a stranger in September 1996 simply possesses no


sexual connotation, insinuation, or overtone. Utah R. Evid. 412 advisory committee note


(emphasis added). Rather, given Martin's averment that he will not introduce "any evidence


concerning Egan's sexual behavior or predisposition," including the alleged prior rape, a jury could


no more reasonably deduce that Egan engaged in--or was forced to engage in--sexual acts with


the stranger than it could conclude they played board games, built model airplanes, or ate


sandwiches. While we acknowledge that rule 412 should be construed broadly in order to fully


effectuate the policy considerations underlying its prohibitions, we refuse to extend the rule's


circumference of influence to evidence as sexually innocuous as that at issue here. See id. Such a


result would both impermissibly contradict the purpose of the rule itself and endanger the


delicately balanced scope and effect of this jurisdiction's other evidentiary rules. See, e.g., State v.


Vargas, 2001 UT 5, ¶ 31, 20 P.3d 271 ("When interpreting an evidentiary rule, we apply principles


of statutory 


Page 815 


construction."); Butler v. Naylor, 1999 UT 85, ¶ 9, 987 P.2d 41 (same); State v. Rimmasch, 775


P.2d 388, 396-99 (Utah 1989) (noting the careful balance among certain evidentiary rules); State


v. Tanner, 675 P.2d 539, 554 (Utah 1983) (Stewart, J., dissenting) (same). Moreover, we note that


to the degree information concerning Egan's sexual behavior or predisposition might somehow


become implicated by the introduction of evidence concerning her acceptance of a ride from a


stranger in September 1996, nothing in rule 412 would prevent the trial court from carefully


directing the scope of questioning away from such inadmissible information or from issuing a


limiting instruction to ensure that evidence prohibited by rule 412 is not considered by the jury as a


general matter. See Utah R. Evid. 412; see also, e.g., State v. Gardner, 789 P.2d 273, 281 (Utah


1989) (noting that trial courts may properly protect interests of a witness by limiting scope of


questioning to exclude inadmissible evidence); State v. Watts, 639 P.2d 158, 161 (Utah 1981)


(same). 


        ¶ 43 Consequently, we hold that the trial court erred by deeming inadmissible the newly


discovered evidence at issue here as violating rule 412's prohibition on sexual proclivity evidence.


Therefore, in accordance with our determination that the evidence is relevant and would not have


constituted impermissible character propensity evidence at trial, we further hold that the court







erred in reaching its ultimate conclusion that the evidence was inadmissible. See supra ¶ ¶ 34, 38.


        II. NEW TRIAL 


        ¶ 44 Having determined that the evidence concerning Egan's acceptance of a ride from a


stranger in September 1996 would have been admissible at Martin's trial, we now turn to the


question of whether the trial court properly denied Martin's motion for a new trial. 


         ¶ 45 "When reviewing a trial court's denial of a motion for a new trial, we will not reverse


'absent a clear abuse of discretion by the trial court.' " State v. Colwell, 2000 UT 8, ¶ 12, 994 P.2d


177 (quoting State v. Harmon, 956 P.2d 262, 265-66 (Utah 1998)); see also State v. Bisner, 2001


UT 99, ¶ 31, 37 P.3d 1073; State v. Thomas, 830 P.2d 243, 245 (Utah 1992). At the same time,


however, we review the legal standards applied by the trial court in denying the motion for


correctness. Bisner, 2001 UT 99 at ¶ 31, 37 P.3d 1073; see also State v. Bakalov, 1999 UT 45, ¶


28, 979 P.2d 799. The legal standard to be applied when considering a motion for a new trial


based on newly discovered evidence is threefold: In order to constitute grounds for a new trial, the


evidence must 


         


"(1) ... be such as could not with reasonable diligence have been discovered and produced at the


trial; (2) ... not be merely cumulative; [and] (3) ... be such as to render a different result probable


on the retrial of the case." 


State v. James, 819 P.2d 781, 793 (Utah 1991) (quoting State v. Gellatly, 22 Utah 2d 149, 153,


449 P.2d 993, 996 (1969)); see also Martin I, 1999 UT 72 at ¶ 5, 984 P.2d 975. 


         ¶ 46 In this case, it is entirely clear that the newly discovered evidence satisfies the first two


prongs of the James test. See Martin I, 1999 UT 72 at ¶ 17, 984 P.2d 975. James first requires


that the newly discovered evidence could not "have been discovered and produced" at trial with


reasonable diligence on the defendant's part. 819 P.2d at 793; see also Martin I, 1999 UT 72 at ¶


5, 984 P.2d 975. Here, Martin actually sought prior to trial to discover information related to the


September 1996 incident, but was precluded from doing so by the trial court. See id. at ¶ 12. In


Martin I, we held that the lower court had erred by limiting discovery in this manner, and we


therefore remanded to "allow Martin the opportunity to search for new admissible evidence." Id. at


¶ 16. As a result, Martin could not have "discovered and produced" at trial the evidence


concerning the September 1996 incident, since it was the trial court's own erroneous decision that


precluded him from discovering that information in the first place. James, 819 P.2d at 793; Martin


I, 1999 UT 72 at ¶ ¶ 12-17, 984 P.2d 975; cf. State v. Carter, 888 P.2d 629, 639-40 (Utah 1995);


State v. Williams, 712 P.2d 220, 222-23 (Utah 1985). Likewise, we conclude that the newly


discovered evidence concerning Egan's acceptance 
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of a ride from a stranger satisfies James's second requirement that the evidence "not be merely


cumulative." 819 P.2d at 793. A careful review of the record indicates that no evidence was


introduced at trial to rebut the testimony of Egan's sister that Egan is a dependable, reasonable,


and responsible individual. Thus, the evidence at issue here is not "merely cumulative," but is


novel. Id.; cf. State v. Jiron, 27 Utah 2d 21, 24, 492 P.2d 983, 985 (1972). 


        ¶ 47 As a result, if the evidence concerning Egan's acceptance of a ride from a stranger in







September 1996 is sufficient "to render a different result probable on the retrial of the case," then


we must grant Martin a new trial. James, 819 P.2d at 793; see also Martin I, 1999 UT 72 at ¶ 17,


984 P.2d 975 ("[If] there is a reasonable likelihood that the new evidence would lead a jury to an


outcome more favorable to Martin ... and if the other factors laid out in James are present, as they


appear to be, a new trial must be granted."). Viewing the evidence in light of this standard, we


conclude that Martin is due a new trial in this case. 


        ¶ 48 In denying Martin's motion for a new trial, the lower court determined that the third prong


of the James standard had not been satisfied because the newly discovered evidence was too


"insignificant given the totality of the evidence against the defendant and the fact that the focus of


the prosecution's case was not simply on how the parties met, but that Ms. Egan was set to other


tasks when she was taken at gunpoint by the defendant." However, despite the lower court's


characterization of the new evidence as "insignificant" due to the "totality of the evidence" against


Martin, a review of the trial record reveals that the only direct evidence lodged against Martin was


the testimony of Egan. The State introduced no physical evidence corroborating Egan's version of


the events, and Martin's testimony uniformly contradicted Egan's account on the only relevant


question at trial: consent. Indeed, we stated in Martin I that the "central issue" in the case was the


credibility of the parties and whom "to believe about the circumstances of th[e] sexual contact." Id.


at ¶ 16. Similarly, even the State conceded at trial that the question of whether to convict Martin


hinged entirely on "how [Egan and Martin] met and who you believe on how they met." As a result,


any newly discovered evidence that could reasonably impact a jury's assessment on this issue--by


either discrediting Egan or by making Martin's story more credible--is sufficient to make likely "an


outcome more favorable to Martin," and thus, require a new trial. Id. at ¶ 17; see also State v.


Hoffhine, 2001 UT 4, ¶ ¶ 27-28, 20 P.3d 265 (holding that a new trial is proper only where the


evidence is sufficient "to render a different result probable on retrial"); State v. Loose, 2000 UT 11,


¶ 18, 994 P.2d 1237 (same); State v. Goddard, 871 P.2d 540, 545 (Utah 1994) (same); State v.


Swain, 541 P.2d 5, 6 (Utah 1975) (same). 


        ¶ 49 Here, the newly discovered evidence possesses a reasonable likelihood of both


discrediting Egan's testimony and making Martin's version of the events more credible. At trial, the


State urged the jury to accept Egan's account of what happened as the version that comported


with "common sense" and was "reasonable" because Egan had gone to the store to "pick up a


last-minute item" for her family's dinner, and it would be unreasonable to believe that she


abandoned her plans in this regard to go on a ride with a stranger. To support this assertion, the


State offered the testimony of Egan's sister that it was "surprising" Egan did not return home


immediately because she is responsible and dependable and "isn't like that." Likewise, the State


asserted that Martin's account of what happened was "unreasonable" and "difficult to swallow"


because it was premised on the notion that Egan would willingly enter Martin's vehicle despite the


fact that they had just met. Importantly, however, the evidence discovered by Martin on remand


directly contradicts the State's theory of the case and supports his own. The evidence impugns the


testimony of Egan's sister that Egan is a responsible person by showing that Egan has been


irresponsible enough in the past to enter a stranger's car and immediately exchange personal


information, and it similarly refutes the State's contention that "common sense" dictates Egan







would not enter Martin's vehicle here. Indeed, the newly discovered evidence undercuts 
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the State's assertion that Martin's version of the story is "difficult to swallow" by making his


account more probable given Egan's prior acceptance of a ride from a stranger. See supra ¶ ¶ 32,


34, 38. Accordingly, in recognition of the crucial role of credibility to this case--and in view of the


far-reaching impact the newly discovered evidence could have on a jury's determination of that


issue--we hold that the trial court erroneously concluded the evidence was too "insignificant" to


constitute grounds for a new trial. The newly discovered evidence is not only material and relevant


to the "central issue" of the case, but, if accepted as such by the jury, may constitute the difference


between conviction and acquittal. Martin I, 1999 UT 72 at ¶ 16, 984 P.2d 975; see also City of


Hildale v. Cooke, 2001 UT 56, ¶ ¶ 33-34, 28 P.3d 697; Swain, 541 P.2d at 6; State v. Halford, 17


Utah 475, 483, 54 P. 819, 821 (1898). 


        ¶ 50 Therefore, in concert with our prior determinations that the evidence would have been


admissible at trial and that it properly satisfies the first two requirements of James, we reverse the


trial court's order denying Martin's motion and remand for a new trial. See James, 819 P.2d at 793;


see also City of Hildale, 2001 UT 56 at ¶ ¶ 33-34, 28 P.3d 697; Halford, 17 Utah at 483, 54 P. at


821. 


CONCLUSION 


        ¶ 51 We conclude that the trial court erred by deeming the newly discovered evidence at


issue here inadmissible as irrelevant, as improper character propensity evidence, and as


impermissible sexual proclivity evidence. Had Martin possessed the evidence at trial, it would have


been admissible to rebut the testimony of Egan's sister, and thus, to attempt to establish Martin's


testimony as more credible than Egan's. We further hold that the trial court erroneously ruled that


the evidence does not satisfy the James standard for granting a new trial based on newly


discovered evidence. The evidence discovered by Martin on remand could not have been


reasonably discovered previously, is not merely cumulative, and possesses a reasonable


likelihood of rendering an outcome more favorable to Martin on retrial. Accordingly, we reverse the


decision of the trial court and remand for a new trial in a manner consistent with this opinion. 


        ¶ 52 Justice DURHAM and Justice DURRANT, concur in Associate Chief Justice Russon's


opinion. 


        WILKINS, Justice, dissenting: 


        ¶ 53 I respectfully dissent. While I concur with the lead opinion that the evidence regarding


the victim's past acceptance of a ride to school is not prohibited by rule 412, I find it both to be of


marginal relevance at best and unlikely to produce a different result on retrial. I would not reverse


the trial court on that basis. 


        ¶ 54 As eloquently described in the lead opinion, at issue is evidence regarding an incident


when the victim accepted a ride to school from a stranger. The lead opinion finds this evidence to


be particularly telling regarding the dispute between the victim and the defendant as to how it


came to be that the victim ended up in the defendant's truck. I see the circumstances as


substantially different: Accepting a ride when without a car and on the way to school, as


contrasted to accepting an invitation for a ride when not only already sitting in her own car, but







clearly on an errand for her family. 


        ¶ 55 The trial court, in considering the motion for new trial, was required to find, inter alia, that


the new evidence proposed would "not be merely cumulative; [and] ... be such as to render a


different result probable on the retrial of the case" under our standard in State v. James, 819 P.2d


781, 793 (Utah 1991). The lead opinion sees the proposed evidence as satisfying both of these


requirements, while I do not. 


        ¶ 56 In this case the jury had heard testimony from the victim and the defendant, each


relating markedly different versions of the events. The differences between those versions were a


central feature of the arguments made by counsel to the jury, and constituted a pivotal question


faced by the jury in finding the defendant guilty of kidnaping and sexually assaulting the victim.


The defendant's position throughout was that the victim was not truthfully recounting the 
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circumstances under which they ended up in defendant's truck for the sexual encounter.


Defendant argues, and the lead opinion agrees, that the victim's acceptance of a ride from a


stranger three months prior to the incident in question here somehow demonstrates so strongly


that the victim is lying about the incident with the defendant that it will probably result in an


acquittal on retrial. 


        ¶ 57 This court has consistently noted that on appeal, we review the record facts in a light


most favorable to the jury's verdict, and we present conflicting evidence only as necessary to


understand issues raised on appeal. E.g., State v. Holgate, 2000 UT 74, ¶ 2, 10 P.3d 346; State v.


Dunn, 850 P.2d 1201, 1205-06 (Utah 1993); see also, e.g., State v. Evans, 2001 UT 22,¶ 2, 20


P.3d 888; State v. Vargas, 2001 UT 5, ¶ 2, 20 P.3d 271; State v. Brown, 948 P.2d 337, 339 (Utah


1997). The following facts were also admitted at trial and before the trial judge in considering


whether to grant a new trial. They are worthy of recitation and should be considered with the newly


discovered evidence. In my view, they demonstrate that the evidence--both the newly discovered


evidence and the already admitted evidence, considered as a whole--was not such that a different


result was probable or reasonably likely on retrial. 


        ¶ 58 Egan's mother, Stephanie White, testified that when Egan arrived home she "loud[ly]


pound[ed] on the door," startling White and White's other daughter, Sophia Adams, who were in


the living room watching television. White opened the door and testified that Egan "just stood


there. She was shaking; she was hysterical; she was crying, and I had to lead her into the house."


White further testified that she and Adams "sat [Egan] on the couch, and we tried talk to her to find


out why she was so hysterical." White testified that Egan continued to shake and cry as she sat on


the couch and explained that a man with a gun had raped her. Adams also testified that Egan


pounded on the door, was visibly shaking and crying, and was very upset. Adams testified that


"[Egan] said that a man with a gun had taken her and raped her." 


        ¶ 59 White called 911 and took Egan to a local hospital where she was examined. Although


no physical injuries were uncovered, the examining nurse testified that "[Egan] was tearful and


emotionally distraught," throughout the exam. The nurse testified that Egan was "really closed off,


really afraid to be touched, ... having a hard time answering questions, [and having a] hard time


coping with the examination." Given these additional facts which were admitted at trial, considered







in the light most favorable to the jury's verdict, the evidence before the jury was such that a


different result is not reasonably likely or probable on retrial. 


        ¶ 60 In my view the standard of review for a trial court's denial of a new trial also supports


affirmance. As noted by the lead opinion, when we review "a trial court's denial of a motion for a


new trial, we will not reverse 'absent a clear abuse of discretion by the trial court.' " Supra ¶ 45


(quoting State v. Colwell, 2000 UT 8, ¶ 12, 994 P.2d 177 (quoting State v. Harmon, 956 P.2d 262,


265-66 (Utah 1998))). The lead opinion goes on to correctly note, "we review the legal standards


applied by the trial court in denying the motion for correctness." Supra ¶ 45 (citing, inter alia, State


v. Bisner, 2001 UT 99, ¶ 31, 37 P.3d 1073). The trial court was correct to apply the three-criteria


standard articulated in State v. James, 819 P.2d 781, 793 (Utah 1991). The application of the


three-part standard to the facts, however, is then reviewed under an abuse of discretion standard.


See, e.g., State v. James, 819 P.2d 781, 793 (Utah 1991) ("Trial judges are given a wide range of


discretion in determining whether newly discovered evidence or errors which occurred within a trial


merit the grant of a new trial."). We grant the trial court discretion in deciding whether to grant a


new trial out of recognition of the position of the trial court to give proper weight to and evaluate


the credibility of the evidence presented. The trial court is in a far better position than we are as an


appellate court to gauge credibility, give weight to the evidence presented, and determine whether,


if the newly discovered evidence were presented at a new trial alongside the already admitted


evidence, the evidence is such that a different result is probable. 
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        ¶ 61 Moreover, because the newly discovered evidence would be used as impeachment


evidence to contradict Egan's sister's testimony about Egan's dependability, and not as evidence


of Egan's sexual proclivity or disposition, a new trial should not be granted in this case. Absent


truly exceptional circumstances, newly discovered impeachment evidence does not ordinarily


warrant a new trial. See State v. Worthen, 765 P.2d 839, 851 (Utah 1988) (citing, inter alia, State


v. Brown, 48 Utah 279, 288, 159 P. 545, 549 (1916) (Frick, J., dissenting)). 


        ¶ 62 In this case, because the trial court was correct in using the James standard, the


question is whether the trial court abused its discretion in determining that a different result was


not probable on retrial. The trial judge, who also heard and saw all of the testimony of the parties,


and to whom is assigned the task of determining the likelihood that a different result is probable on


retrial, saw the new evidence as not relevant to the charge on trial--whether Egan consented to


sexual activity with Martin--and not likely to render a different result for the defendant on retrial. I


simply see no clear abuse of discretion in this case. I would defer to the better informed decision


of the trial court, and would therefore affirm the denial of the motion for new trial. 


        ¶ 63 Chief Justice HOWE concurs in Justice WILKINS' dissenting opinion. 


--------- 


Notes: 
[1] As a general matter, "[w]e view the facts in the light most favorable to the jury verdict" and


recite them as such. State v. Loose, 2000 UT 11, ¶ 2, 994 P.2d 1237. In this case, however, it is


necessary to recite the testimony of both Egan and Martin in order to fully understand the issues


raised on appeal. We present the facts accordingly. See State v. Kruger, 2000 UT 60, ¶ 2, 6 P.3d







1116. 
[2] In an evidentiary hearing conducted by the trial court, both Egan and her sister, whom Egan


had told about the September 1996 incident, testified that they did not remember the name or


contact information of the alleged rapist. 
[3] Although Egan alleges that she was raped while in the stranger's apartment, Martin does not


seek to introduce any evidence related to the alleged rape. See infra ¶ ¶ 41 42. 
[4] Martin also contends that the trial court erred by refusing to grant him a new trial based on


additional evidence he discovered on remand concerning Egan's psychological records. Martin


argues this evidence demonstrates that Egan is "impulsive and unpredictable." However, Martin


never raised this argument below, and he thus waived his right to urge its consideration on appeal.


E.g., Associated Gen. Contractors v. Bd. of Oil, Gas & Mining, 2001 UT 112, n. 5, 38 P.3d 291;


State v. Bisner, 2001 UT 99, ¶ 39, 37 P.3d 1073; City of Hildale v. Cooke, 2001 UT 56, ¶ 16, 28


P.3d 697. 
[5] However, such evidence becomes admissible if it satisfies the requirements of one of rule


412's specifically enumerated exceptions, the procedural requirements of that rule, and the other


strictures of admissibility imposed by the Utah Rules of Evidence generally. See Utah R. Evid.


412. 


--------- 
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          Memorandum Decision 


         PEARCE, Judge: 


          [¶1] Bryan Waterfield previously appealed to this court in State v. Waterfield (Waterfield I),


2011 UT App 27, 248 P.3d 57. There, we affirmed the sentence entered by the district court but


remanded for the limited purpose of definitively resolving objections Waterfield had raised


regarding his presentence investigation report (the PSI Report). Id. ¶ ¶ 4, 7, 11. Waterfield now


appeals the district court's resolution of that issue, claiming that on remand the district court erred


in (1) failing to inquire about his expressed dissatisfaction with counsel; (2) finding he knowingly,


intelligently, and voluntarily waived his right to counsel; (3) failing to address his objections to the


PSI Report; and (4) not revisiting his sentence, which he claims was pronounced in reliance on the


incomplete PSI Report.[1] We affirm. 


          [¶2] In his prior appeal, Waterfield complained " that the district court failed to address


adequately the 'numerous objections' he made" to the PSI Report. Id. ¶ 8. We agreed that the


district court had not satisfied " its duty to resolve objections to the PSI [Report] on the record." Id.


¶ 9; see also Utah Code Ann. § 77-18-1(6)(a) (LexisNexis Supp. 2010); State v. Jaeger, 1999 UT


1, ¶ 44, 973 P.2d 404 (requiring a sentencing judge " to consider the party's objections to the


report [and] make findings on the record as to whether the information objected to is accurate" ).


Accordingly, we remanded to the district court " for the limited purpose of resolving [Waterfield's]


objections to the PSI [Report] that were not adequately addressed on the record by the district


court." Waterfield I, 2011 UT App 27, ¶ 11, 248 P.3d 57.[2] 







          [¶3] On remand, Waterfield was initially represented by appointed counsel. The State


stipulated to amendments in the PSI Report in response to objections raised by Waterfield's


counsel. Nevertheless, Waterfield complained about his attorney to the court in three pro se


motions. In Waterfield's first motion, he alleged that his counsel had " zero communication" with


him and Waterfield requested that he be allowed to proceed pro se. In his second motion,


Waterfield complained that a letter his counsel had sent him created a conflict of interest.[3]


Waterfield stated that he was " prepared to continue pro-se" but also requested " new defense


counsel appointed from outside of the entire Second District due to an existing conflict of interest


with every legal defender within the Second District." [4] Waterfield's third motion raised " the issue


of a new conflict of interest with [the same] appointed defense counsel" ; specifically, that


counsel's correspondence with Waterfield contained " many demoralizing meritless remarks . . .


that reflect his inability to fairly work the issues on objection." The third motion also stated, "


Though the Defendant has a right to counsel, if no counsel is appointed from outside 
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of the . . . Second District, the Defendant then wishes to proceed pro-se." 


          [¶4] At a hearing on the motions, the district court stated, " Mr. Waterfield has in fact filed a


motion to essentially have someone else appointed [to represent him] which . . . I'm not going to


do in this matter." The court then stated that if Waterfield wished to proceed pro se, it would first


have to ask Waterfield " a number of questions." After Waterfield answered those questions, the


district court granted his motion to proceed pro se, informed him that he could file additional


objections to the PSI Report,[5] and scheduled an evidentiary hearing to address his objections. At


the evidentiary hearing, the district court ordered several changes to the PSI Report on the basis


of Waterfield's objections but also rejected a number of Waterfield's proposed modifications.


Waterfield appeals from several of the district court's decisions. 


I. Right to Counsel 


          [¶5] The State asserts that we need not reach the merits of Waterfield's first two


contentions--concerning the waiver of his right to counsel and the district court's failure to inquire


into his dissatisfaction with appointed counsel--because Waterfield had no Sixth Amendment right


to counsel during the evidentiary hearing regarding the PSI Report. 


          [¶6] The State notes that a defendant has a constitutional right to counsel only at critical


stages of criminal proceedings where incarceration is a possibility. United States v. Wade, 388


U.S. 218, 227, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967); Orem City v. Bergstrom, 1999 UT App 350,


¶ 8, 992 P.2d 991. The State argues that although " [s]entencing is a critical stage of a criminal


proceeding at which a defendant is entitled to the effective assistance of counsel," State v.


Casarez, 656 P.2d 1005, 1007 (Utah 1982), Waterfield's PSI Report hearing was not such a


critical stage. The State appears to contend that a defendant has no constitutional right to counsel


where, as here, the sentence has been pronounced and upheld on appeal and the effects of


correcting a presentence investigation report are limited to its possible bearing on future parole


and probation decisions. 


          [¶7] The State draws an analogy between the PSI Report hearing and probation revocation


hearings. The State argues that " even though there might be some risk of confinement" at a







probation revocation hearing, " defendants do not have a Sixth Amendment right to counsel" at


such proceedings. The State relies on two cases for this proposition: Gagnon v. Scarpelli, 411


U.S. 778, 93 S.Ct. 1756, 36 L.Ed.2d 656 (1973), and State v. Byington, 936 P.2d 1112 (Utah Ct.


App. 1997). Although these cases suggest that the Sixth Amendment may not require counsel at


all probation revocation hearings, Scarpelli and Byington are less definitive than the State


represents because due process principles may require counsel in some circumstances. In


Scarpelli, the Supreme Court held that " [a]lthough the presence and participation of counsel will


probably be both undesirable and constitutionally unnecessary in most revocation hearings, there


will remain certain cases in which fundamental fairness--the touchstone of due process--will


require that the State provide at its expense counsel for indigent probationers or parolees." [6] 411


U.S. at 790. 


          [¶8] In Byington, we explained that " [t]he assistance of counsel at a probation revocation


hearing is constitutionally guaranteed only in certain circumstances." 936 P.2d at 1115; see also id


. at 1114-17 (holding that a defendant was not constitutionally entitled to counsel at a probation


revocation hearing when he admitted to violating the terms of his probation and refused the district


court's offer to appoint counsel). Quoting Scarpelli, we noted that counsel should be provided in


probation revocation hearings where the probationer makes a " 'timely and colorable claim (i) that


he has not committed the alleged [probation violation]; or (ii) that, even if the violation is . . .


uncontested, there are substantial reasons which justified or mitigated 
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the violation and make revocation inappropriate, and that the reasons are complex or otherwise


difficult to develop or present.'" Id. at 1115 (quoting Scarpelli, 411 U.S. at 790). 


          [¶9] We therefore do not accept the State's premise that a constitutional right to counsel can


never exist at a probation revocation hearing.[7] Nor do we accept the State's invitation to hold


that there is never a right to counsel at a hearing on a presentence investigation report that occurs


after the sentence has been imposed. Instead, we assume without deciding that Waterfield was


entitled to counsel at the hearing on the PSI Report. 


II. Failure to Inquire into Dissatisfaction with Counsel 


          [¶10] Waterfield contends that he was denied his right to counsel when the district court


failed to inquire into his dissatisfaction with appointed counsel. We review " [w]hether a trial court


should have inquired further into a defendant's dissatisfaction with counsel . . . for an abuse of


discretion." State v. Hall, 2013 UT App 4, ¶ 8, 294 P.3d 632. But we determine as a matter of law


whether a trial court's refusal to appoint substitute counsel violated a defendant's Sixth


Amendment right to counsel. State v. Alvarez-Delvalle, 2012 UT App 96, ¶ 2, 275 P.3d 279. 


          [¶11] This court has previously held that when a defendant expresses dissatisfaction with


counsel, the trial court has an affirmative obligation to investigate: 


[W]hen dissatisfaction is expressed, the court must make some reasonable, non-suggestive efforts


to determine the nature of the defendant's complaints and to apprise itself of the facts necessary


to determine whether the defendant's relationship with his or her appointed attorney has


deteriorated to the point that sound discretion requires substitution or even to such an extent that


his or her Sixth Amendment right to counsel would be violated but for substitution. 







State v. Pursifell, 746 P.2d 270, 273 (Utah Ct. App. 1987). Here, the district court summarily


dismissed Waterfield's motion for substitute counsel without conducting a Pursifell inquiry. 


          [¶12] In State v. Vessey, we addressed the consequences of a trial court's failure to


investigate a defendant's request for new counsel. 967 P.2d 960, 962-64 (Utah Ct. App. 1998).


There, we held that such failure was per se error requiring remand for the trial court to " determine


if defendant's complaint about his appointed counsel justified the appointment of substitute


counsel." Id. at 964. 


          [¶13] The Utah Supreme Court later analyzed a similar scenario in State v. Lovell, 1999 UT


40, 984 P.2d 382. In Lovell, the defendant sent a letter to the court before trial, stating that he


wanted to proceed pro se and claiming that his appointed counsel had a conflict of interest. Id. ¶


14. The trial court failed to undertake a Pursifell inquiry. Id. ¶ 27. The supreme court stated that "


the trial court should have addressed [the defendant's] letter on the record." Id. Nevertheless, the


supreme court affirmed the defendant's convictions. Id. ¶ 47. The Lovell court did not expressly


address Vessey but concluded that the trial court's failure to conduct a Pursifell inquiry did not


merit remand, because " the failure to inquire was not harmful to [the defendant] given the


circumstances of [that] case." Id. ¶ 27. 


          [¶14] The Lovell court reasoned that insofar as the letter could be interpreted as a request


for substitute counsel, the defendant had not shown good cause for substitution of counsel, " such


as a conflict of interest, a complete breakdown in communication or an irreconcilable conflict," and


therefore had no constitutional right to substitute counsel. Id. ¶ 31 (citation and internal quotation


marks omitted). The court also noted that " the record [did] not show that failure to substitute


counsel resulted in an apparently unjust verdict." Id. ¶ 33. For these reasons, the 
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supreme court held that " the failure to inquire was harmless error." Id. ¶ 35. 


          [¶15] Here, as in Lovell, there is nothing in the record to suggest an irreconcilable conflict or


a complete breakdown of communication between Waterfield and his counsel. The letter attached


to the second motion was written by Waterfield's then-counsel and conveys his exasperation with


Waterfield's demands, thus demonstrating that the lines of communication were open, albeit


strained. The letter recited that counsel had spent three hours meeting with Waterfield in person


so that Waterfield could " explain each and every complaint [he] had about the PSI [Report]" and,


in a subsequent meeting, had spent another two-and-a-half hours " meeting with [Waterfield] in


person so that [he] could explain each and every ongoing concern [he] had about the report


notwithstanding the corrections that . . . [Adult Probation and Parole] had agreed to make." And


while the tone of the letter was at times intemperate, the resulting inference--that counsel was


frustrated--does not rise to the level of an irreconcilable conflict.[8] Indeed, even after he sent the


letter, Waterfield's counsel filed extensive objections on his client's behalf and negotiated


modifications to the PSI Report with the State. On appeal, Waterfield does not point to any


additional information the district court would have learned had it inquired into his dissatisfaction,


let alone any information that might have led it to conclude that there existed an irreconcilable


conflict or a complete breakdown in communication. Accordingly, Waterfield has not shown that


good cause existed to warrant substitution of counsel. 







          [¶16] Furthermore, we see no indication, and Waterfield does not argue, that the PSI Report


would have been further amended had substitute counsel been appointed. See id . His appointed


attorney filed an eleven-page memorandum detailing Waterfield's objections to the PSI Report and


noting that " Mr. Waterfield may have additional objections that he may need to articulate to the


Court in person." After the district court granted Waterfield's motion to proceed pro se, Waterfield


filed further objections to the PSI Report. The court addressed those objections one by one during


an evidentiary hearing. At the end of that hearing, Waterfield seemingly agreed with the court that


the hearing had " take[n] care of this matter with this Court and the motions that have been filed


heretofore." Thus, we conclude that the district court's failure to inquire into Waterfield's


expressions of dissatisfaction with counsel was harmless error. 


          [¶17] Because Waterfield has not shown that good cause existed to warrant substitution of


counsel, and because he has not shown that any harm resulted, we hold that the district court's


error in failing to conduct a Pursifell inquiry did not violate Waterfield's Sixth Amendment right to


counsel.[9] 


III. Waiver of the Right to Counsel 


          [¶18] Waterfield next contends that the district court failed to adequately determine whether


he " knowingly, intelligently, and voluntarily waived his right to counsel." He claims this failure


constitutes plain error. The plain error standard of review requires an appellant to show the


existence of a harmful error that should have been obvious to the district court. State v. Dunn, 850


P.2d 1201, 1208-09 (Utah 1993). 


          [¶19] When a defendant elects to represent himself, the trial court should make him " aware


of the dangers and disadvantages 
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of self-representation, so that the record will establish that he knows what he is doing and his


choice is made with eyes open." Faretta v. California, 422 U.S. 806, 835, 95 S.Ct. 2525, 45


L.Ed.2d 562 (1975) (citation and internal quotation marks omitted). Thus, when a defendant


attempts to waive his right to counsel, " it is the trial court's duty to determine if this waiver is a


voluntary one which is knowingly and intelligently made." State v. Frampton, 737 P.2d 183, 187


(Utah 1987). " [A] colloquy on the record between the court and the [defendant] is the preferred


method of ascertaining the validity of a waiver because it [ensures] that defendants understand the


risks of self-representation." Id. 


          [¶20] Waterfield acknowledges that the district court conducted a colloquy but claims it was


inadequate because it did not conform precisely to the Frampton court's guidance concerning a


proper colloquy.[10] That guidance is not, however, a script that must be recited verbatim. The


Utah Supreme Court stressed that the model questions were " a guide" to " the most efficient


means by which appeals may be limited." Id. at 187 & n.12. The court also noted that, even "


absent such a colloquy, [an appellate court] will look at any evidence in the record which shows a


defendant's actual awareness of the risks of proceeding pro se." Id. at 188. Accordingly, the


guidance provided in Frampton is not mandatory and its phrasing not talismanic. Nevertheless,


Waterfield points to several parts of the colloquy in his case that differed from the questions


enumerated in Frampton and argues that the failure to follow that guidance rendered the district







court unable to ascertain whether his waiver was knowing, intelligent, and voluntary. 


          [¶21] Waterfield first asserts that the district court did not determine whether he understood


" the possible importance of the PSI [Report]" to future pardon or parole proceedings. He argues


that the court erred in not asking three specific questions from Frampton . Those questions ask the


defendant (1) if he understands the crimes with which he has been charged, (2) if he understands


the maximum penalty for each crime, and (3) if he understands that the court could order


consecutive sentences. Id. at 187 n.12. 


          [¶22] Here, Waterfield had already pleaded guilty, been sentenced, and had his sentence


reviewed and upheld on appeal. He therefore already knew the crimes with which he had been


charged, knew what sentence had been imposed, and knew whether the court had ordered


consecutive sentences. Additionally, the district court asked him, " Do you understand the


convictions that have been entered in this particular matter against you and what they consist of?"


and " Do you understand the gravity of those and the seriousness of those?" Waterfield answered


affirmatively to both questions. Moreover, it is hard to see how Waterfield could plausibly argue


that he was unaware of the parole and probation consequences of the PSI Report when his case


was remanded specifically " because the statements in [the PSI Report] may be utilized in future


settings, such as parole hearings." Waterfield I, 2011 UT App 27, ¶ 11, 248 P.3d 57. 


          [¶23] Waterfield next asserts that the district court failed to determine whether he


understood that the Utah Rules of Evidence would apply to the evidentiary hearing. Two questions


from Frampton are pertinent: " Are you familiar with the . . . Rules of Evidence?" and " You realize,


do you not, that the . . . Rules of Evidence govern what evidence may or may not be introduced at


trial and, in representing yourself, you must abide by those rules?" Frampton, 737 P.2d at 187


n.12 (ellipses in original). Here, the district court asked Waterfield whether he was " familiar with


the Utah Rules of Evidence at all" ; Waterfield responded that he had " read through them before"


but did not currently have a copy. The district court then asked Waterfield if he realized " that the


Utah Rule[s] of Evidence [were] going to apply to the proceedings." Waterfield replied that he 
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understood that " they're going to apply." On appeal, Waterfield does not explain how this portion


of the colloquy was inadequate or how the court was prevented from determining that his waiver


was knowing, voluntary, and intelligent. Nor do we see how it was inadequate. 


          [¶24] Waterfield also asserts that the court failed to determine whether his decision to


proceed pro se was entirely voluntary. Frampton suggests that a trial court ask the defendant


whether, in light of all the difficulties of self-representation, the defendant still wishes to proceed


pro se and whether that decision is " entirely voluntary." State v. Frampton, 737 P.2d 183, 187


n.12 (Utah 1987). Here, the district court opined that Waterfield would be better represented by


counsel and then asked Waterfield, " [I]s it still your desire to represent yourself in this matter?"


Waterfield replied, " It is, your Honor." The district court did not specifically ask whether that


decision was voluntary. However, Waterfield's motions and actions exhibit the hallmarks of


voluntariness. See id. at 188 (" [A]bsent such a colloquy, [an appellate court] will look at any


evidence in the record which shows a defendant's actual awareness of the risks of proceeding pro


se." ). His first motion requested that he be allowed to proceed pro se and did not request







substitute counsel. His second motion requested substitute counsel from outside the Second


District but also stated that he was prepared to proceed pro se. Waterfield's third motion assumed


that he had a right to counsel but stated that he wished to proceed pro se if he could not have


substitute counsel from outside the Second District. The court asked him at both the beginning


and the end of the colloquy whether it was still his desire to proceed pro se and, at both times,


Waterfield stated that it was. The record demonstrates that it was Waterfield's strong and


voluntary desire to proceed pro se. 


          [¶25] Waterfield further asserts that the district court should have " strongly urge[d]" him not


to proceed pro se. Again, he relies on Frampton, which suggests that the court should then " say


to the defendant something to this effect" : 


I must advise you that in my opinion you would be far better defended by a trained lawyer than you


can be by yourself. I think it is unwise of you to try to represent yourself. You are not familiar with


the law. You are not familiar with court procedure. You are not familiar with the Rules of Evidence.


I would strongly urge you not to try to represent yourself. Id. at 187 n.12. Here, the district court


stated that, in its opinion, Waterfield " would be far better defended by a trained lawyer" ; that it


was " unwise, quite frankly," for Waterfield to continue pro se; and that Waterfield was not


sufficiently " familiar with the law, . . . court procedures, the Utah Rules of Evidence, or the Utah


Rules of Criminal Procedure." It then asked Waterfield, " [I]n light of that, is it still your desire to


represent yourself in this matter?" Waterfield replied, " It is, your Honor." This portion of the


colloquy sufficiently tracks the form and content of the relevant admonition from Frampton. See id. 


          [¶26] Waterfield next asserts that the district court " failed to consider the appointment of


standby counsel." The guidance in Frampton states that a trial court " should consider the


appointment of standby counsel to assist the defendant." Id. The record here does not indicate


whether the district court did so. As we have noted, the questions in Frampton are not mandatory.


Moreover, Waterfield does not explain how failure to consider standby counsel inhibited the district


court's ability to determine whether Waterfield's waiver was knowing, intelligent, and voluntary. 


          [¶27] Waterfield further argues that his waiver was not " entirely voluntary," because the


district court had already refused to appoint substitute counsel. He thus claims that " the court was


precluded from and did not find that [Waterfield] had knowingly and voluntarily waived his right to


counsel." The district court had refused to substitute counsel immediately before conducting the


waiver colloquy and was therefore aware of the resulting potential to place Waterfield in a position


of having to choose between proceeding with counsel with whom he believed he had a conflict or


proceeding pro se. See State v. Pursifell, 746 P.2d 270 (Utah Ct. App. 1987); see also State v.


Bakalov, 1999 UT 45, ¶ 20, 
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979 P.2d 799. Although we have cautioned against saddling defendants with a choice between


ineffective counsel and no counsel at all, that is not the case presented here. As we have noted


above, supra ¶ ¶ 15-17, Waterfield has not demonstrated that good cause--such as a conflict of


interest, a complete breakdown in communication or an irreconcilable conflict--existed for


substitution of counsel. Moreover, prior to the denial of substitute counsel, Waterfield had made


two requests to proceed pro se and had informed the court that he was prepared to do so. On this







record, we conclude that the district court could find that Waterfield's waiver was voluntary. See 


Bakalov, 1999 UT 45, ¶ 20, 979 P.2d 799 (holding that a defendant's decision to proceed pro se


was voluntary despite having to choose between that course and proceeding with counsel with


whom he had expressed dissatisfaction, because the defendant had not shown good cause for


substitution of counsel). 


          [¶28] The colloquy conducted by the district court was sufficient to fulfill the court's " duty to


determine if [Waterfield's] waiver [was] a voluntary one which [was] knowingly and intelligently


made." Frampton, 737 P.2d at 187. We therefore hold that the district court did not plainly err. See


 State v. Dunn, 850 P.2d 1201, 1208-09 (Utah 1993). 


IV. Resolution of Waterfield's Objections 


          [¶29] Waterfield next contends that the district court failed to properly consider and resolve


Waterfield's objections to the PSI Report. Specifically, he asserts that the district court " failed to


make the requisite determination of accuracy" when it refused to make certain changes based on


his objections. " Whether the trial court properly complied with a legal duty to resolve on the record


the accuracy of contested information in sentencing reports is a question of law that we review for


correctness." State v. Maroney, 2004 UT App 206, ¶ 23, 94 P.3d 295 (citation and internal


quotation marks omitted). 


          [¶30] Section 77-18-1(6) of the Utah Code outlines the procedure for resolving alleged


inaccuracies in presentence investigation reports. Specifically, it directs the trial court to " make a


determination of relevance and accuracy on the record." Utah Code Ann. § 77-18-1(6)(a)


(LexisNexis 2012); see also Waterfield I, 2011 UT App 27, ¶ 8, 248 P.3d 57 (" The sentencing


judge is required to consider the party's objections to the report, make findings on the record as to


whether the information objected to is accurate, and determine on the record whether that


information is relevant to the State v. Waterfield issue of sentencing." (citation and internal


quotation marks omitted)). 


          [¶31] Here, the district court went through Waterfield's objections one by one at the PSI


Report evidentiary hearing. Nevertheless, Waterfield claims that the court failed to fully address


two of his objections. Waterfield's first allegedly unresolved objection was to a section of the PSI


Report that described his Level of Service Inventory (LSI) score as " intensive." The underlying


numerical score had been calculated in July 2008. At the evidentiary hearing, Waterfield claimed


he had not taken an LSI assessment in 2008. The State explained at the hearing that defendants


are not present during follow-up assessments because an updated LSI score is calculated using


information from Adult Probation and Parole's records such as criminal history, employment, drug


usage, and mental health status.[11] After hearing extensively from both the State and Waterfield,


the district court ultimately declined to remove the descriptor " intensive," stating, " I think based


on what the [numerical] assessment was, that that is an appropriate [narrative] term to be used


there." 


          [¶32] Although a trial court is required to " make a determination of relevance and accuracy


on the record," nothing in the statute requires the trial court to use specific words such as "


relevant" or " accurate." See Utah Code Ann. § 77-18-1(6)(a). We read the 
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district court's use of the word " appropriate" to mean that it found the descriptor " intensive" to be


accurate. 


          [¶33] Waterfield also objected to portions of the criminal history section of the PSI Report.


The statute provides that " the court shall make a determination of relevance and accuracy." Id.


(emphasis added). Waterfield asserts that " the court failed to make the requisite determination of


accuracy" because, although it ruled that his proposed changes to the report were not relevant, it


did not explicitly rule on the accuracy of the challenged section. Waterfield does not acknowledge


that the district court engaged in an extensive review of the accuracy of Waterfield's objections--an


exercise that consumed the next fourteen pages of the hearing transcript. Moreover, Waterfield


does not point to record evidence that suggests the final version of the criminal history section


contained any inaccurate information; his challenge is to the form of the district court's ruling rather


than its substance. Accordingly, because Waterfield has not demonstrated that the PSI Report


was in any way factually inaccurate as a result of the district court's ruling, we can see no way in


which his substantial rights were impacted. See Utah R. Crim. P. 30(a) (" Any error, defect,


irregularity or variance which does not affect the substantial rights of a party shall be disregarded."


). 


          [¶34] We conclude that Waterfield has not shown error in the district court's ruling on the


description of his LSI score as " intensive." Waterfield has also failed to show that any harm


resulted from the district court's failure to make an explicit determination as to the accuracy of the


criminal history section of the PSI Report. 


V. Legality of Sentence 


          [¶35] Finally, Waterfield contends that the district court imposed an illegal sentence on him


due to its reliance on " inaccurate and incomplete information." In Waterfield I, we affirmed


Waterfield's sentence but remanded " for the limited purpose" of resolving his objections to the PSI


Report on the record. 2011 UT App 27, ¶ 11, 248 P.3d 57. 


          [¶36] Waterfield asserts that his sentence was " both illegal and imposed in an illegal


manner" because the PSI Report used by the district court at his sentencing was incomplete. He


argues that the PSI Report was incomplete because it did not include " any findings from any


screening or any assessment." He cites section 77-18-1(5)(d) of the Utah Code, which provides


that a presentence investigation report shall include " findings from any screening and any


assessment of the offender conducted under Section 77-18-1.1." Utah Code Ann. § 77-18-1(5)(d)


(LexisNexis 2012); see also id . § 77-18-1.1(3) (" The findings from any screening and any


assessment conducted under this section shall be part of the presentence investigation report


submitted to the court before sentencing of the offender." ). 


          [¶37] We note that the district court did not use the PSI Report as part of Waterfield's initial


sentencing. See Waterfield I, 2011 UT App 27, ¶ ¶ 5, 8, 10 n.4, 248 P.3d 57. In Waterfield I, we


stated that due to the procedural history of this case, the PSI Report had become, in essence, a "


post-sentence report" because it was prepared after the court initially pronounced Waterfield's


sentence. Id. ¶ 10 n.4. As we stated in Waterfield I, " we fail to see how addressing alleged


inaccuracies in what essentially was a post-sentence report would have somehow led to a


different outcome for [Waterfield]." Id. 







          [¶38] Nevertheless, to the extent that the PSI Report may have colored any sentencing


decisions, we conclude that Waterfield has failed to demonstrate that any required information was


omitted from it. Although Waterfield argues that the PSI Report neglected to include " any findings


from any screening or any assessment," he does not indicate what screening or assessment


should have been included. An assessment under Utah Code section 77-18-1.1 " has the same


meaning as in Section 41-6a-501." Utah Code Ann. § 77-18-1.1(1)(a). An assessment under


section 41-6a-501 " means an in-depth clinical interview with a licensed mental health therapist" to


determine if the person is in need of substance-abuse treatment or an educational series. Id. § 41-


6a-501 (2010). 


          [¶39] On appeal, Waterfield does not claim that he was interviewed by a licensed therapist


for that purpose or point us to any 
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record evidence of such an interview. Consequently, Waterfield's challenge to the legality of his


sentence fails because he has not shown that the PSI Report was incomplete.[12] 


          [¶40] Affirmed. 


--------- 


Notes: 
[1]Waterfield is represented  by new counsel on appeal. 
[2]The judge who presided over Waterfield's trial and sentencing retired in 2010; on remand,


Waterfield's case was assigned to a different judge. 
[3]Waterfield attached the letter to the motion. In the letter, Waterfield's counsel discussed two in-


person meetings with Waterfield, the tension  between Waterfield's desire for speedy resolution


and his counsel's need for preparation time, and strategy for the upcoming hearing. The letter also


expressed, in blunt terms, counsel's exasperation with Waterfield. 
[4]It appears that during the course of these proceedings, Waterfield has been represented by at


least six different attorneys and has raised complaints about many of them. 
[5]Waterfield took advantage of this opportunity. 
[6]The Supreme Court also noted, " In every case in which a request  for counsel at a preliminary


or final hearing is refused, the grounds for refusal should be stated succinctly in the record."


Gagnon v. Scarpelli, 411 U.S. 778, 791, 93 S.Ct. 1756, 36 L.Ed.2d 656 (1973). Here, the district


court did not state the grounds for refusing Waterfield's request for substitute counsel. 
[7]The State also cites a Tenth Circuit Court of Appeals case for the proposition that routine post-


conviction presentence interviews are not critical stages of proceedings. However, that case was


withdrawn and reissued without the holding cited by the State. Compare United States v. Rogers,


899 F.2d 917, 919 n.7 (10th Cir. 1990), with United States v. Rogers, 921 F.2d 975, 978 n.7 (10th


Cir. 1990). 
[8]Waterfield makes no attempt to explain how the differences of opinion between himself and


counsel created a conflict that could not be reconciled. Cf. State v. Scales, 946 P.2d 377, 382-83


(Utah Ct. App. 1997) (holding that even " intense animosity" between a defendant and appointed


counsel did not constitute good  cause for substitution of counsel, because " [t]o result in the


denial of a defendant's right to counsel, such animosity may not be based solely on the







defendant's illegitimate complaints or subjective perception of events" ). 
[9]We stress, however, that " when a defendant expresses dissatisfaction with counsel, a trial


court must make some reasonable, non-suggestive efforts to determine the nature of the


defendant's complaints." State v. Lovell, 1999 UT 40, ¶ 27, 984 P.2d 382 (emphasis added)


(citation and internal quotation marks omitted). As the Vessey court noted, " pretrial scrutiny not


only reduces the likelihood of a post conviction ineffective assistance claim, but also creates a


record that reviewing courts can rely upon when an ineffectiveness issue is raised on appeal."


State v. Vessey, 967 P.2d 960, 964 (Utah Ct. App. 1998). 
[10]The guidance is provided in an essentially-verbatim block quote from a federal bench book.


State v. Frampton, 737 P.2d 183, 187 n.12 (Utah 1987) (quoting Federal Judicial Center, Bench


Book for United States District Court Judges § § 1.02-2 to -5 (3d ed. 1986)). For brevity and


convenience, we cite to Frampton 's footnote twelve without noting the omission of citations and


internal quotation marks. 
[11]Waterfield then asked for a copy of the paperwork that led to his LSI score. The State noted


that the paperwork was available from the Department of Corrections via a government records


request, that Waterfield's counsel had previously made such a request " maybe two or three


months ago," and that the Department of Corrections had denied that request. Neither the denial


of that records request nor the district court's decision to proceed with the hearing in the absence


of the requested documents is at issue in this  appeal. 
[12]The State asserts that principles of  res judicata would have prevented the district court from


modifying the sentence, while Waterfield contends that Utah Rule of Criminal Procedure 22(e)


would have permitted the court to correct the sentence. Res judicata applies as between multiple


cases while the law of the case doctrine applies to successive proceedings within one case. Cf. 


IHC Health Servs., Inc. v. D & K Mgmt., Inc., 2008 UT 73, ¶ 26, 196 P.3d 588 & n.20 (noting that


while " the law of the case doctrine acts much like the doctrine of res judicata . . . but within a


single case," " they should be viewed as distinct doctrines" ). However, because we conclude that


the court did not rely on " inaccurate and incomplete information," as Waterfield alleges, we need


not address those arguments. 


--------- 
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       Michael Z. Hayes, Lisa G. Romney, Salt Lake City, for Timm, Neiuwland, Childs, and United


Precision Machine and Engineering Company Profit Sharing Trust. 


       Russell A. Cline, Salt Lake City, for Dewsnups and Arrow Investment. 


       RUSSON, Justice: 


       This matter comes before us for the second time. The first appeal resulted in remand to the


trial court for further consideration. Timm v. Dewsnup, 851 P.2d 1178 (Utah 1993) (Timm I ).


Defendant Aletha Dewsnup [1] now appeals the trial court's (1) denial of her motion to reconsider


summary judgment, (2) denial of her motion to amend her counterclaim, (3) dismissal of her


counterclaim, (4) release of the lis pendens on the trust deed property, and (5) denial of her jury


demand on her counterclaim. We affirm in part, reverse in part, and remand for further


proceedings. 


       BACKGROUND 


       While the facts in this case were detailed in Timm I, we recite those facts leading up to Timm I


to establish the background for this appeal. Facts relating to each issue now on appeal are


developed in greater detail in the corresponding analysis section. 


       In June of 1978, T. LaMar and Aletha Dewsnup, farmers near Delta, Utah, borrowed $119,000


for a two-year period to purchase a motel. The three lenders were the Annette Jacob Trust Fund,


United Precision Machine and Engineering Company Profit Sharing Trust, and ABCO Insurance


Agency, 
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Inc. (the lenders). The Dewsnups executed three promissory notes totaling $119,000. In addition,


the lenders required that the Dewsnups provide security for the loan. Therefore, the Dewsnups


executed (1) a trust deed in favor of the lenders for the Dewsnups' 160-acre farm together with its


water rights and 56.71 acres of land in Oak City, Utah (collectively, the trust deed property), (2) a


document entitled "Assignment of Contract" assigning to the lenders the Dewsnups' interest in a


real estate purchase contract, and (3) a document entitled "Security Agreement" securing the loan


with certain water rights owned by the Dewsnups. 


       Through the "Assignment of Contract," the Dewsnups assigned any right, title, and interest


they held in farmland adjacent to their farm (the Arrow property), which they held pursuant to a


real estate purchase contract with Arrow Investment Company (the Arrow contract). The


"assignment" was executed to provide additional security for the promissory notes and presumably


would have been extinguished when the Dewsnups repaid the loan in full. Under the terms of the


assignment, the Dewsnups were to continue making annual installment payments and paying


taxes on the Arrow property pursuant to the terms of the Arrow contract, and in the event the


Dewsnups defaulted on such payments, the lenders were authorized to make those payments. 


       On June 1, 1980, the Dewsnups defaulted on the $119,000 promissory notes. They also failed


to pay the 1979 property taxes on the Arrow property and failed to make a January 2, 1980,


annual installment payment pursuant to the Arrow contract. The lenders subsequently made the


January 2, 1980, Arrow contract payment in the amount of $47,880.50 and paid the property taxes


owing on the Arrow property in the amount of $2,085.71. Thereafter, the lenders asserted that the


Dewsnups owed them $49,966.21 in addition to the $119,000 promissory notes. 


       On September 15, 1980, the lenders filed a complaint against the Dewsnups and other


individuals with an interest in the Dewsnups' property, alleging that pursuant to the terms of the


promissory notes, the Dewsnups were obligated to pay the principal and interest on the $119,000


loan on or before June 1, 1980, which the Dewsnups had failed to do. They further alleged that to


protect their interest in the property securing the loan, it was necessary for the lenders to make the


payments due under the Arrow contract in the total amount of $49,966.21 and that the Dewsnups


additionally owed this amount plus interest. Accordingly, the lenders sought a judgment to


determine defendants' respective rights and priorities in the Arrow property, which secured the


promissory notes pursuant to the assignment of contract, and in the water rights which secured


the promissory notes pursuant to the security agreement, and sought an order of sale on such


property. The lenders additionally stated in their complaint that the "obligation herein sued upon"


was secured by the trust deed and that the lenders would be conducting a trust deed sale on or


after September 26, 1980. The complaint included a description of the properties (the Oak City


property and the Dewsnups' farm and appurtenant water rights) that would be subject to the trust


deed sale. 


       On November 21, 1980, the Dewsnups filed an answer admitting that they borrowed $119,000


from the lenders and that this money was due. They also admitted that the promissory notes were


secured by the trust deed but alleged that the lenders were entitled to foreclose only on their 160-


acre farm and appurtenant water rights, but not on the Oak City property, which they claimed they


did not intend to include in the trust deed. However, the Dewsnups denied owing the lenders the







$49,966.21 paid under the Arrow contract, alleging that they were coerced into assigning their


interest under the Arrow contract and denying the validity of that assignment. In addition, they filed


a counterclaim seeking to reform the trust deed to include only the 160-acre farm and water rights


but not the Oak City property and to vacate the assignment of contract on the ground that their


former attorneys breached their fiduciary 
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duty to fully disclose to them the contents of the documents involved in the loan transaction. 


       In December of 1980, while the lawsuit was pending, the Dewsnups paid the lenders the


principal and interest due on the $119,000 loan. However, the lenders claimed that the Dewsnups


still owed them $49,966.21 plus interest for the lenders' payments under the Arrow contract. 


       On March 3, 1981, the lenders moved for summary judgment against the Dewsnups. The


lenders asserted that the Dewsnups were still indebted to them "in the sum of $49,966.21 in


principal, plus interest, attorney's fees, and court costs, as a result of their breach of contract on


promissory notes, securred [sic] by real property and water rights" and that there were no material


issues of fact remaining and they were entitled to summary judgment as a matter of law. 


       On April 14, 1981, the trial court heard the motion for summary judgment. The Dewsnups


failed to appear in court for the hearing on the motion. The trial court granted summary judgment


in favor of the lenders on the basis of the unrebutted affidavit of Lewis Timm, trustee for two of the


lenders. The court held that the Dewsnups owed the lenders $49,966.21 plus interest, together


with $53.50 for court costs and $6,985 for the costs of collection, including attorney fees. The trial


court additionally held that these amounts were secured by the "mortgage and security agreement


... as well as the trust deed property." [2] The trial court ordered that the Arrow property and the


water rights described in the assignment of contract and security agreement respectively be sold


at public auction. 


       On January 22, 1991, [3] the Dewsnups moved for reconsideration of the summary judgment


on the grounds that (1) the Dewsnups were not contractually obligated to reimburse the lenders for


their $49,966.21 payment under the Arrow contract because new evidence established that the


Arrow contract had terminated prior to the lenders' payments under such contract, and (2) the


$49,966.21 due under the Arrow contract was not secured by the trust deed as stated in the


summary judgment. 


       The Dewsnups also moved to amend their counterclaim asserting new claims against the


lenders and renewing the claims against their former attorneys. On February 21, 1991, the trial


court issued an order denying both motions on the grounds that it had implicitly denied the


counterclaim when it granted summary judgment in 1981 and that the summary judgment was


final and appealable at that time. 


       In March of 1991, the Dewsnups appealed the denial of their motions to reconsider and to


amend their counterclaim to this court. They argued that the summary judgment did not wholly


dispose of the case and thus the summary judgment was subject to reconsideration. Further, they


argued that the summary judgment did not wholly dispose of their counterclaim and that the trial


court should have addressed the merits of their motion to amend the counterclaim. 


       In 1993, this court held that the trial court had erred in denying the Dewsnups' motions to







reconsider and to amend their counterclaim. Timm I, 851 P.2d at 1182-84. We held that the


summary judgment did not wholly dispose of the case and was therefore subject to revision,


making a motion for reconsideration permissible. Id. at 1185. We further held that the summary


judgment did not wholly dispose of the counterclaim and therefore part of the counterclaim


remained in the trial court. Id. at 1182. We also held, however, that the summary judgment


"implicitly and necessarily constituted an adverse ruling" on that part of the counterclaim which


sought to vacate the assignment of 
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contract as security for the promissory notes. Id. Therefore, we remanded to the trial court,


directing it to address the merits of Mrs. Dewsnup's motion to reconsider the summary judgment


as well as her motion to amend her counterclaim. Id. at 1182, 1185. 


       On remand, Mrs. Dewsnup again argued that the summary judgment should be reconsidered


because (1) the Dewsnups were not contractually obligated to reimburse the lenders for their


$49,966.21 payment under the Arrow contract because new evidence established that the Arrow


contract had terminated prior to the lenders' payments under such contract, and (2) the


$49,966.21 due under the Arrow contract was not secured by the trust deed as stated in the


summary judgment. Further, Mrs. Dewsnup argued that she should be able to amend her


counterclaim on the basis of this court's liberal interpretation of rule 15(a) of the Utah Rules of Civil


Procedure, which permits amendment with leave of the court and states that "leave shall be freely


given when justice so requires." 


       The trial court denied Mrs. Dewsnup's motion to reconsider the summary judgment, stating


that there were no facts before the court to justify reconsideration of the summary judgment. The


trial court also denied Mrs. Dewsnup's motion to amend her counterclaim, stating that it was based


on erroneous assumptions and would result in prejudice against the lenders. The court also held


that the amendment allowing Mrs. Dewsnup to name Joseph Henriod as an individual party to the


litigation would result in prejudice because twelve years had elapsed since the case was filed. 


       Further, the trial court denied Mrs. Dewsnup's request for a jury trial and dismissed the


Dewsnups' original counterclaim. The trial court found that the reformation of the trust deed sought


by the counterclaim would prejudice innocent parties and was not justified since the necessary


elements of mistake or fraud were not shown. Moreover, the trial court concluded that the


evidence in the case established that the Oak City property was "properly included and intended


to be included" in the trust deed property. Finally, the trial court granted the lenders' request for


relief from the lis pendens on the trust deed property which Mrs. Dewsnup had filed pending


nonjudicial foreclosure of such property. [4] 


       This brings us to the present appeal. Mrs. Dewsnup asserts that on remand the trial court


erred in (1) denying her motion to reconsider the summary judgment, (2) denying her motion to


amend her counterclaim, (3) dismissing her original counterclaim, (4) granting the lenders' request


for relief from the lis pendens, and (5) denying her jury demand on her counterclaim. We address


each of these issues separately. 


I. MOTION TO RECONSIDER SUMMARY JUDGMENT 


       Mrs. Dewsnup argued on remand that the trial court should reconsider the summary judgment







because (1) the Dewsnups were not contractually obligated to reimburse the lenders for their


$49,966.21 payment under the Arrow contract inasmuch as new evidence established that the


Arrow contract had terminated prior to the lenders' payments under such contract, and (2) any


obligation the Dewsnups had to repay the lenders for the $49,966.21 incurred under the Arrow


contract was not secured by the trust deed property, as stated in the summary judgment. The trial


court denied Mrs. Dewsnup's motion to reconsider, stating that there were no facts before the


court to justify reconsideration of the summary judgment. 


       A trial court's decision to grant or deny a motion to reconsider summary judgment is within the


discretion of the trial court, and we will not disturb its ruling absent an abuse of discretion. Accord


Trembly 
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v. Mrs. Fields Cookies, 884 P.2d 1306, 1312 (Utah Ct.App.1994); cf. Gillmor v. Wright, 850 P.2d


431, 434 (Utah 1993) (" 'A motion or action to modify a final judgment is addressed to the


discretion of the trial court....' " (quoting Laub v. South Central Utah Tel. Ass'n, 657 P.2d 1304,


1306 (Utah 1982))). 


       Mrs. Dewsnup first argues that the Dewsnups were not contractually obligated to reimburse


the lenders for their $49,966.21 payment under the Arrow contract because new evidence


established that the Arrow contract had terminated prior to the lenders' payments under such


contract. Mrs. Dewsnup argues that contrary to the evidence before the trial court at the time of


summary judgment, the lenders' demand for reimbursement states that the lenders' payments


under the Arrow contract were made on June 7, 1980, not on June 2, 1980. The effect of this fact,


Mrs. Dewsnup argues, is that the Dewsnups were not obligated to repay the lenders for the


amounts paid under the Arrow contract because their interest in the Arrow contract had


terminated. The terms of the Arrow contract provided that if payment was due for a period of five


months, "[b]uyers shall forfeit any and all right, title and interest that they otherwise would have in


and to the property covered by this agreement ... and this agreement shall terminate." When the


Dewsnups failed to make the January 2, 1980, installment payment, they defaulted on their


obligations under the Arrow contract. Pursuant to the terms of that contract, the Dewsnups'


interest in the contract would terminate five months later, on June 2, 1980. Accordingly, Mrs.


Dewsnup contends, because the lenders did not make the payment on the Arrow contract until


June 7, 1980, the Dewsnups' interest in the contract had terminated. Therefore, Mrs. Dewsnup


asserts that she and her husband were not obligated to repay the lenders for the $49,966.21 paid


under the Arrow contract. 


       However, the lenders submitted to the trial court Joseph Henriod's affidavit averring that the


lenders' demand for reimbursement contained a typographical error regarding the date on which


payment was made. While the letter stated that payment was made on June 7, 1980, Henriod


stated that payment was actually made on June 2, 1980, and accompanied his affidavit with a


receipt dated June 2, 1980 from Valley Bank and Trust Co. in the amount of $47,880.50 to Arrow


Investment Co. Further, the initial summary judgment motion was granted on the basis of Louis


Timm's unrebutted affidavit averring that payment was made on June 2, 1980. Ordinarily,


countering affidavits would create a question of fact. In this case, however, while Mrs. Dewsnup







alleged that the lenders' payment was made on June 7, 1980, this allegation was overwhelmingly


rebutted by the lenders' countering affidavits, including the receipt from the bank dated June 2,


1980. Mrs. Dewsnup did not offer evidence to rebut the lenders' affidavits. Because the lenders'


countering affidavits were unrebutted, a finding of no material issue of fact was required.


Accordingly, we hold that the trial court did not abuse its discretion in finding that the new evidence


proffered by Mrs. Dewsnup did not justify reconsideration of the summary judgment. 


       Mrs. Dewsnup next argues that the trial court should have granted her motion to reconsider


because the $49,966.21 the lenders paid under the Arrow contract was not secured by the trust


deed as stated in the summary judgment and therefore any foreclosure of the trust deed would be


in error. The lenders counter that the trial court did not order foreclosure on the trust deed


property, but only on the Arrow property assigned under the assignment of the Arrow contract, and


the water rights specified by the security agreement and therefore Mrs. Dewsnup's argument is


nonsensical. 


       However, the summary judgment did in fact state that the $49,966.21 owed under the Arrow


contract plus interest, together with $53.50 for court costs and $6,985 for the costs of collection,


was secured by the "mortgage and security agreement ... as well as the trust deed property."


(Emphasis added.) An examination of the "Assignment of Contract" 
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reveals that the Dewsnups were obligated to repay the lenders the $49,966.21 paid under the


Arrow contract. However, this debt was not secured by the trust deed, the Arrow property, or the


water rights specified in the security agreement. Such properties secured only the $119,000 debt


on the promissory notes. Therefore, the trial court's legal conclusion that the $49,966.21 was


secured by the "mortgage and security agreement ... as well as the trust deed property" was in


error. Moreover, judicial foreclosure on the Arrow property and the water rights pursuant to the


summary judgment would be warranted only if the Dewsnups owed money on the promissory


notes. However, it cannot be determined from the record whether the trial court held as a matter of


law that the Dewsnups still owed money on the promissory notes, excluding the amounts due in


conjunction with the lenders' $49,966.21 payment under the Arrow contract, thereby justifying the


summary judgment despite the trial court's legal error. See Utah R.Civ.P. 61; Crookston v. Fire


Ins. Exch., 817 P.2d 789, 796-97 (Utah 1991) (examining record to determine whether error was


harmful). Therefore, we hold that the trial court abused its discretion in denying Mrs. Dewsnup's


motion to reconsider the summary judgment due to the trial court's legal error in concluding that


the $49,966.21 owed under the Arrow contract was secured by the "mortgage and security


agreement ... as well as the trust deed property." Accordingly, we remand and direct the trial court


to grant Mrs. Dewsnup's motion to reconsider the summary judgment and to determine whether


costs and fees were outstanding on the promissory notes at the time of the summary judgment. 


II. MOTION TO AMEND COUNTERCLAIM 


       We next address whether the trial court abused its discretion in denying Mrs. Dewsnup's


motion to amend her counterclaim. The Dewsnups' original counterclaim sought to reform the trust


deed to exclude the Oak City property and to vacate the assignment of the Arrow contract on the


alleged basis that their personal attorneys Joseph Henriod and Earl Peck had breached their







fiduciary duty to the Dewsnups by failing to fully disclose to them the nature and content of the


said documents. Henriod was not personally made a party to the action but only participated as a


plaintiff in his capacity as trustee for the Annette Jacob Trust. Peck was neither an individual party


to the lawsuit nor a trustee for one of the lenders. 


       The proposed amended counterclaim added allegations that the lenders failed to reconvey the


trust deed property after the promissory notes had been paid in full on the ground that the trust


deed also secured the $49,966.21 due under the Arrow contract. The proposed amended


counterclaim also sought to exclude the Oak City property from the trust deed and to vacate the


assignment of contract, alleging that the trust deed and assignment of contract did not conform to


the agreements between the parties. Further, the proposed amended counterclaim renewed


allegations that their former attorneys Henriod and Peck had violated their fiduciary duty to the


Dewsnups in failing to fully disclose the nature and content of the loan documents. As a result, the


proposed amended counterclaim sought monetary damages against both the lenders and Henriod


and Peck, reconveyance of the trust deed property, reformation of the trust deed to exclude the


Oak City property, and vacation of the assignment of the Arrow contract. 


       The trial court denied Mrs. Dewsnup's motion to amend her counterclaim, specifying the


following as grounds for its order: 


       (a) The Defendants' Motion to Amend the Counterclaim are [sic] based on erroneous


assumptions and would result in prejudice against the Plaintiffs. 


       (b) The amendment allowing Defendants to name Mr. Henriod as a party would result in


prejudice in his defense due to the fact it has been twelve years since the case has been filed. 


       (c) The second amendment allowing the Defendant to reform the assignment of the 
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Arrow Contract has already been decided in favor of the Plaintiffs, therefore there is no need for


the Court to allow this amendment. 


       (d) The Court finds that the Defendant's amendments to the counterclaim involving the


termination of the Arrow Contract and the assertion that the Plaintiff's [sic] have been paid in full


are erroneous and should not be allowed. 


       Mrs. Dewsnup argues on appeal that her motion to amend her counterclaim should have been


granted because (1) any delay in the case was due to bankruptcy proceedings, (2) the parties


would have ample time to respond, and (3) the trial court's denial of her motion to amend the


counterclaim seemed to be based on the merits of the proposed counterclaim itself instead of on


appropriate grounds for denying the motion. 


       The lenders argue, on the other hand, that the claims against them should fail because the


Dewsnups had not repaid the loan in full inasmuch as costs and attorney fees on the promissory


notes were outstanding when the summary judgment was granted. Second, the lenders argue that


Mr. Henriod was not named individually as a party in the lawsuit but only as a trustee of the


Annette Jacob Trust and therefore any counterclaim against him was brought in his capacity as


trustee. Third, even if Mrs. Dewsnup had filed a third-party complaint to make allegations against


Mr. Henriod individually, this amendment would not relate back to the original proceedings and


would still be time barred and greatly prejudicial. Finally, contrary to Mrs. Dewsnup's assertion that







the trial judge improperly ruled on the merits of the amendments rather than on the motion itself,


the lenders argue that the trial judge properly ruled on the undisputed evidence before it. 


       "A motion to amend a pleading is addressed to the discretion of the trial court." Timm I, 851


P.2d at 1182. Rule 15(a) of the Utah Rules of Civil Procedure permits amendments with leave of


the court and states that "leave shall be freely given when justice so requires." "A primary


consideration that a trial judge must take into account in determining whether leave should be


granted is whether the opposing side would be put to unavoidable prejudice by having an issue


adjudicated for which he had not time to prepare." Bekins Bar V Ranch v. Huth, 664 P.2d 455, 464


(Utah 1983). Further, a motion to amend should not be granted where the pleader does not set


forth a legally sufficient claim. See Utah R.Civ.P. 8(a) (pleading must contain "short and plain


statement of the claim showing that the pleader is entitled to relief"). 


       First, we consider whether the trial court abused its discretion in denying Mrs. Dewsnup's


motion to amend her counterclaim against the lenders. Mrs. Dewsnup's proposed amended


counterclaim against the lenders asserts that the Dewsnups paid the full amount due on the


promissory notes and seeks reconveyance of the trust deed securing the promissory notes and


monetary damages from the lenders for failure to do so. The lenders allege that the promissory


notes were not paid in full because attorney fees and costs were still outstanding on the


promissory notes as a result of the Dewsnups' default on such payment. Whether the lenders had


an obligation to reconvey the trust deed would depend on whether any amount was still


outstanding on the promissory notes after the Dewsnups paid the principal and interest on the


loan. If outstanding amounts, including attorney fees and costs, were still due on the notes,


reconveyance would not be warranted. But if no outstanding amounts were due on the notes


which the trust deed secured, the trust deed should have been reconveyed to Mrs. Dewsnup. 


       The trial court denied Mrs. Dewsnup's motion to amend her counterclaim against the lenders,


finding, "The Defendants' Motion to Amend the Counterclaim are [sic] based on erroneous


assumptions and would result in prejudice against the Plaintiffs," and "the Defendant's


amendments to the counterclaim involving the termination of the Arrow Contract and the assertion


that Plaintiff's have 
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been paid in full are erroneous and should not be allowed." (Emphasis added.) 


       In stating that the Dewsnups' claims are based on "erroneous assumptions" and that Mrs.


Dewsnup's assertion that they paid back the lenders in full is "erroneous," the trial court improperly


denied Mrs. Dewsnup's motion to amend on the basis of the underlying evidence. Indeed, the trial


court may determine on remand that Mrs. Dewsnup had not, in fact, repaid the lenders in full for


the amounts, including attorney fees and costs, due on the promissory notes. However, the trial


court may not make such a determination as the basis upon which to deny Mrs. Dewsnup's motion


to amend. Accordingly, we hold that the trial court abused its discretion in denying Mrs. Dewsnup's


motion to amend her counterclaim with respect to these claims and direct the trial court on remand


to allow Mrs. Dewsnup to amend her counterclaim against the lenders. 


       Next, we consider whether the trial court abused its discretion in denying Mrs. Dewsnup's


motion to amend her counterclaim against Henriod and Peck, raising essentially identical







allegations as those in her original counterclaim. Henriod was a plaintiff in the original action


against the Dewsnups only in his capacity as trustee for the Annette Jacob Trust, one of the


lenders. While the Dewsnups may have counterclaims against him in that capacity, they could not


counterclaim against him personally. Any claim they had against him personally would require a


new complaint or a third-party complaint. The Dewsnups' allegation that Henriod breached his


fiduciary duty to them is based on the Dewsnups' assertion that Henriod acted as their attorney in


the transaction and was therefore improperly brought against him by way of a counterclaim.


Likewise, the allegations in the Dewsnups' counterclaim against Peck cannot be sustained


because he was not an individual party to the lawsuit. Therefore, we hold that the trial court did not


abuse its discretion in denying Mrs. Dewsnup's motion to amend her counterclaim renewing her


claims against Henriod and Peck personally. 


       Mrs. Dewsnup's proposed amended counterclaim also alleges that the Dewsnups did not


intend to assign their interest in the Arrow property and thus seeks reformation to exclude the


assignment of contract as security for the loan. The trial court denied her motion to amend with


respect to this claim, stating, "The second amendment allowing the Defendant to reform the


assignment of the Arrow Contract has already been decided in favor of the Plaintiffs, therefore


there is no need for the Court to allow this amendment." In Timm I, we determined that "the grant


of summary judgment implicitly and necessarily constituted an adverse ruling on that part of the


counterclaim that sought reformation to exclude the Arrow contract as security in the loan


transaction." 851 P.2d at 1182. Accordingly, the trial court did not abuse its discretion in denying


Mrs. Dewsnup's motion to amend with respect to this claim. 


       Finally, Mrs. Dewsnup's proposed amended counterclaim sought reformation of the trust deed


to exclude the Oak City property, alleging that the Oak City property was included "contrary to the


agreement between the parties." 


       In Bown v. Loveland, 678 P.2d 292, 295 (Utah 1984), we stated, "To reform a written warranty


deed or any written instrument, the plaintiff must show mutual mistake of the parties or mistake on


the part of one and fraud or inequitable conduct on the part of the other, as a result of which the


instrument reflects something neither party had intended or agreed to." Further, rule 9(b) of the


Utah Rules of Civil Procedure requires, "In all averments of fraud or mistake, the circumstances


constituting fraud or mistake shall be stated with particularity." Mrs. Dewsnup, however, merely


claims that the Oak City property was included contrary to the parties' agreement. Even if this


claim could be construed as an allegation of fraud or mistake, the allegation is not stated with


particularity. We therefore hold that the proposed amended counterclaim to reform the trust deed


to exclude the Oak City property 
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is not legally sufficient. Accordingly, we affirm the trial court's dismissal of Mrs. Dewsnup's motion


to amend with respect to this claim. 


       In summary, we reverse the trial court's denial of Mrs. Dewsnup's motion to amend her


counterclaim with respect to those claims brought against the lenders and direct the trial court on


remand to grant Mrs. Dewsnup's motion to amend her counterclaim against the lenders. We affirm


the trial court's denial of Mrs. Dewsnup's motion to amend her counterclaim asserting claims







against Henriod and Peck and seeking reformation of the trust deed to exclude the Oak City


property and to vacate the assignment of contract. 


III. DISMISSAL OF COUNTERCLAIM 


       Mrs. Dewsnup next appeals the trial court's dismissal of her original counterclaim. Mrs.


Dewsnup's original counterclaim sought to reform the trust deed to exclude the Oak City property


and to vacate the assignment of the Arrow contract on the alleged basis that the Dewsnups'


personal attorneys Joseph Henriod and Earl Peck had breached their fiduciary duty to the


Dewsnups in their failure to fully disclose to them the nature and content of the loan documents. 


       The parties submitted to a decision of the counterclaim on the basis of the parties' written


briefs and affidavits, "waiv[ing] any due process challenge to this method of resolution." In effect,


the parties submitted to an evidentiary trial on the basis of the evidence in the memoranda and


affidavits without further oral argument. In her memoranda, Mrs. Dewsnup argued that the trust


deed should be reformed to exclude the Oak City property on the alleged basis that Joseph


Henriod violated attorney disciplinary rules by improperly entering a business transaction with his


client and by improperly continuing multiple representations. Mrs. Dewsnup submitted to the trial


court her affidavit stating that she was not aware that the trust deed included the Oak City property


and that, in fact, it was her understanding that the trust deed did not contain the Oak City property


when she signed the trust deed. 


       The lenders argued that the Dewsnups' original counterclaim requesting reformation of the


trust deed should be dismissed because no ground for relief existed under the theory of breach of


fiduciary duty by Joseph Henriod. Further, the lenders argued that Henriod was not an individual


party to the litigation and that Henriod did not violate the attorney disciplinary rules or otherwise


breach a fiduciary duty to the Dewsnups. In support of their argument, the lenders submitted


portions of the transcript from Earl Peck's deposition stating that it was his understanding that the


Oak City property was to be included in the trust deed and submitted a copy of Peck's handwritten


notes made contemporaneously with the parties' discussions on the content of the trust deed


which made reference to "Aletha [Dewsnup's] 60 acres." The notes had been included as an


exhibit in Peck's deposition. 


       The trial court dismissed the counterclaim, finding, among other things, "Reformation of the


trust deed is not justified since the necessary elements of mistake or fraud on the part of the


parties has not been shown" and "[t]he evidence in the case establishes that the Oak City property


was properly included and intended to be included in the transaction." 


       The trial court's dismissal of the counterclaim involved both factual and legal determinations.


We review the trial court's factual findings for clear error. Alta Indus. Ltd. v. Hurst, 846 P.2d 1282,


1286 (Utah 1993). We review the trial court's legal conclusions for correctness, according no


deference to the trial court. United Park City Mines Co. v. Greater Park City Co., 870 P.2d 880,


885 (Utah 1993). In addition, an appellant must properly marshal the evidence to permit review of


the trial court's findings. Alta Indus. Ltd, 846 P.2d at 1286. 


       As we discussed above with respect to Mrs. Dewsnup's motion to amend her counterclaim, a


plaintiff must allege mistake 
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or fraud to seek reformation of a written document. Bown, 678 P.2d at 295 ("To reform a written


warranty deed or any written instrument, the plaintiff must show mutual mistake of the parties or


mistake on the part of one and fraud or inequitable conduct on the part of the other, as a result of


which the instrument reflects something neither party had intended or agreed to."). Further, where


the document is unambiguous on its face, the challenging party must present proof of mistake by


clear and convincing evidence. Id. 


       In this case, the Dewsnups' counterclaim does not allege mistake or fraud on the part of the


lenders but rather that the trust deed should be reformed to exclude the Oak City property on the


basis that Henriod and Peck breached their fiduciary duty to the Dewsnups. Even if the allegation


of the attorneys' breach was enough to establish fraud or inequitable conduct, the trial court found,


"The evidence in the case establishes that the Oak City property was properly included and


intended to be included in the transaction." Mrs. Dewsnup fails to marshal the evidence to prove


that this finding was clearly erroneous, and therefore, we assume the record supports this finding.


Saunders v. Sharp, 806 P.2d 198, 199 (Utah 1991). Accordingly, Mrs. Dewsnup has failed to


establish that the trust deed should be reformed. 


       For the foregoing reasons, we affirm the trial court's dismissal of the Dewsnups' original


counterclaim. [5] 


IV. LIS PENDENS 


       We now address whether the trial court erred in releasing the lis pendens on the trust deed


property. The recording of a lis pendens provides constructive notice to all persons that the rights


and interests in the property at issue are controverted. One who purchases property subject to a


lis pendens acquires only the grantor's interest therein, as determined by the outcome of the


litigation. Hidden Meadows Dev. Co. v. Mills, 590 P.2d 1244, 1248 (Utah 1979); accord Blodgett v.


Zions First Nat'l Bank, 752 P.2d 901, 906 (Utah Ct.App.1988). Whether a court may grant a party's


requested relief from a lis pendens is a question of law which an appellate court reviews for


correctness, according no deference to the trial court. See State v. Pena, 869 P.2d 932, 936 (Utah


1994). 


       In this case, Mrs. Dewsnup personally delivered a lis pendens on the trust deed property to


the Millard County recorder on April 29, 1994, the day the lenders had scheduled a trustee's sale


on the trust deed property. [6] The lis pendens was recorded that same day. On May 4, 1994, a


second lis pendens was recorded on the trust deed property which had been mailed to the county


recorder by Mrs. Dewsnup's attorney. The lenders did not discover the lis pendens until July of


1994 and, in November of 1994, moved the trial court to release the lis pendens. In January of


1995, the trial court granted the lenders' motion, finding that the evidence before it supported the


requested relief from the lis pendens. There is no indication in the record that Mrs. Dewsnup


sought to stay the court's order releasing the lis pendens, nor do the parties' briefs assert


otherwise. 


       The lenders argue on appeal that the trust deed property was not the subject of the litigation


and therefore the trial court correctly released the lis pendens on the property. Mrs. Dewsnup


argues that the trust deed property is affected by the outcome of this litigation and therefore the lis


pendens should not have been released. 







Page 1393 


       As we have previously discussed, Mrs. Dewsnup's proposed amended counterclaim against


the lenders involves a determination of whether the Dewsnups had paid all amounts due under the


promissory notes. If the trial court finds on remand that they had paid the amounts owed on the


promissory notes in full, then the lenders' foreclosure on the Dewsnups' property, including the


trust deed property, would be in error. Thus, Mrs. Dewsnup's interest in the trust deed property is


subject to the outcome of this case. We therefore hold that the trial court erred in releasing the lis


pendens from the trust deed property. 


       We next consider what remedy Mrs. Dewsnup is afforded as a result of the trial court's error.


We determined above that Mrs. Dewsnup's proposed amended counterclaim against the lenders


should be allowed to proceed. The proposed amended counterclaim seeks both damages and


specific performance via reconveyance of the trust deed property. However, in the event that Mrs.


Dewsnup prevails on her amended counterclaim against the lenders, the possibility of


reconveyance of the trust deed property depends on whether such property was sold to a bona


fide purchaser [7] or whether the property was sold to one who had actual or constructive notice of


the pending litigation. 


       In Hidden Meadows, 590 P.2d at 1248, this court held that an unreleased lis pendens remains


in effect pending appeal, and a party's failure to furnish a supersedeas bond did not affect the lis


pendens. However, in the instant case, the lis pendens in question was released by the trial court


prior to appeal and Mrs. Dewsnup did not move to stay the trial court's order as provided for under


rule 62(d) of the Utah Rules of Civil Procedure and rule 8(a) of the Utah Rules of Appellate


Procedure. [8] Thus, if the trust deed property was sold to a bona fide purchaser subsequent to


the release of the lis pendens, reconveyance of the trust deed property would no longer be


available to Mrs. Dewsnup. 


       However, reconveyance would be available if the trust deed property were purchased at a


trustee's sale subsequent to the recording of the lis pendens but prior to the trial court's release of


the lis pendens. In that instance, such purchaser would have constructive notice of the litigation.


Even if the property were purchased subsequent to the trial court's release of the lis pendens,


such purchaser may have had actual notice of the pending litigation. Such purchaser would be in


the same position as one who had constructive notice of the litigation subject to a lis pendens.


Tuft v. Federal Leasing, 657 P.2d 1300, 1302-03 (Utah 1982). However, the determination of


whether the trust deed property was sold to a bona fide purchaser or to one with actual or


constructive notice of the litigation involves questions of fact which must be determined by the trial


court on remand. 


       In sum, we reinstate the lis pendens on any unsold property which was the subject of the trust


deed. In the event Mrs. Dewsnup prevails on her amended counterclaim against the lenders, the


trial court shall determine on remand whether the trust deed property was sold to a bona fide


purchaser or a purchaser with actual or constructive notice of the pending litigation and thus


whether specific performance in the reconveyance of the trust deed property is available to Mrs.


Dewsnup. 


       CONCLUSION 







       In conclusion, we reverse the trial court's denial of Mrs. Dewsnup's motion to reconsider 


Page 1394 


summary judgment and remand to the trial court to grant Mrs. Dewsnup's motion to reconsider


and determine what amount, if any, remained outstanding on the promissory notes. We reverse


the denial of her motion to amend her counterclaim asserting new claims against the lenders but


affirm the trial court's dismissal of her motion to amend renewing her claims against Henriod and


Peck and seeking reformation of the trust deed to exclude the Oak City property and to vacate the


assignment of contract. We affirm the dismissal of the Dewsnups' original counterclaim and


therefore do not address whether the trial court erred in dismissing Mrs. Dewsnup's jury demand


thereon. Finally, we reverse the trial court's removal of the lis pendens on the trust deed property.


In the event that Mrs. Dewsnup prevails on her proposed amended counterclaim against the


lenders, in addition to damages, she may be entitled to specific performance in the reconveyance


of the trust deed. Thus, if necessary, the trial court shall determine on remand whether the trust


deed property was sold to a bona fide purchaser or to a purchaser with actual or constructive


notice of the pending litigation and the scope of the damages to which Mrs. Dewsnup is entitled.


We also reiterate that Mrs. Dewsnup shall be granted a jury trial on her amended counterclaim if


she so demands within ten days of the issuance of this opinion. 


       ZIMMERMAN, C.J., STEWART, Associate C.J., and HOWE and DURHAM, JJ., concur in


Justice RUSSON's opinion. 


--------- 


Notes: 
[1] Defendant T. LaMar Dewsnup, Aletha's husband, died in 1986 during the pendency of this


action. 
[2] The "mortgage" referred to by the trial judge appears to be the "Assignment of Contract." 
[3] Mrs. Dewsnup's delay in bringing the motions was effectuated by interim bankruptcy


proceedings. In re Dewsnup, 87 B.R. 676 (D.Utah 1988), aff'd, 908 F.2d 588 (10th Cir.1990), aff'd,


Dewsnup v. Timm, 502 U.S. 410, 112 S.Ct. 773, 116 L.Ed.2d 903 (1992). 
[4] It cannot be determined from the record if and when the lenders conducted a sale on the


property subject to the trust deed. 
[5] Accordingly, we need not address whether the trial court's denial of Mrs. Dewsnup's jury


demand on her counterclaim was in error. However, if Mrs. Dewsnup were to request a jury trial on


her amended counterclaim within ten days of the issuance of this opinion, pursuant to rule 38 of


the Utah Rules of Civil Procedure, the trial court should grant such request. 
[6] As we previously noted, it cannot be determined from the record if and when the lenders


conducted a sale on the property subject to the trust deed. 
[7] "A bona fide purchaser is one who pays valuable consideration for a conveyance, acts in good


faith, and takes without notice of an adverse claim or others' outstanding rights to the seller's title."


Baldwin v. Burton, 850 P.2d 1188, 1197 (Utah 1993); Utah Code Ann. § 70A-8-302 (defining


"bona fide purchaser"). 
[8] Rule 62(d) of the Utah Rules of Civil Procedure provides that an appellant may obtain a stay of


proceedings upon appeal by giving a supersedeas bond after filing notice of appeal with the trial







court. If application for stay with the trial court is not granted or practicable or does not afford the


party the requested relief, the appellant may move for such relief with the appellate court pursuant


to rule 8(a) of the Utah Rules of Appellate Procedure. 


--------- 
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       Spencer E. Austin, Julia C. Attwood (argued), Parsons, Behle & Latimer, Salt Lake City, for


plaintiff, appellant, and cross-appellee. 


       R. Paul Van Dam, State Atty. Gen., Brian L. Farr (argued), Asst. Atty. Gen., for defendant,


appellee, and cross-appellant. 


       Before BILLINGS, GARFF and ORME, JJ. 


       OPINION 


       ORME, Judge: 


       Vali Convalescent and Care Institutions ("Vali") appeals the judgment of the third district court


affirming the final determination of the executive director of the Department of Health. This appeal


concerns 
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Vali's entitlement to interest as a matter of law and whether Vali settled its interest claim. The


appeal also poses the question of how a reviewing court should regard the decision of an agency


head which is inconsistent with that of the agency's hearing officer who, alone, took testimony. We


reverse in part, affirm in part, and order remand to the Department of Health for a limited purpose. 


       FACTS 


       At all times relevant to this appeal, Vali was the owner and operator of nursing homes which


provided services to Medicaid recipients in Utah. The Utah Department of Health, Division of


Health Care Financing ("DOH"), is responsible for making payments to facilities which provide


services to Medicaid recipients. 


       In January of 1980, Vali sought reimbursement from DOH for funds expended on Medicaid


recipients in 1978 and 1979. DOH contested the amounts claimed by Vali and refused to pay


those amounts. Soon after, the Bureau of Medicaid Fraud commenced an investigation of Vali. In


April of 1982, the Bureau terminated its investigation, concluding there was insufficient evidence of


fraud to support criminal charges. 


       After the Bureau concluded its investigation, the parties began to negotiate the amount owing







to Vali. Intermittently throughout 1983, 1984, and the early part of 1985, the parties attempted to


resolve their dispute through informal administrative processes. At one point in the negotiations,


DOH tendered a check to Vali containing a restrictive endorsement which would have released all


claims Vali had against DOH. Vali refused to negotiate the check and an informal hearing was


scheduled for February 28, 1985, to resolve the dispute. 


       Two days prior to the February 28 hearing, an attorney for Vali sent a letter to the executive


director of DOH requesting an interim payment of $223,046.66 to Vali. The letter stated, with our


emphasis: 


[T]his is the absolute minimum that [Vali] will be due under the circumstances. We can then


proceed with the informal hearing and any subsequent proceedings to determine if Mr. Brown is


due any further monies. 


       It would appear that [DOH] has had the benefit of funds that rightfully belong to Mr. Brown, for


a period in excess of four years. Interest alone on the agreed upon figure would conservatively be


$100,000.00. 


       Informal hearings were held on February 28 and March 20, 1985. During these days, as


reflected in the hearing officer's decision, the parties debated over a host of costs, charges, and


offsets, basically using the hearing officer as a kind of arbitrator. The figures discussed were


exclusively principal amounts. Neither party raised the subject of interest. 


       Soon after the hearings, the hearing officer issued his decision. That decision, which like the


parties' discussions dealt in no way with either the issue or amount of interest, recommended a


disposition for each charge and credit in issue. The decision was further refined in subsequent


correspondence. Based upon the hearing officer's decision as supplemented by the


correspondence, DOH calculated and offered to Vali, in a letter dated April 3, 1985, the amount of


$272,362.03. 


       On about April 4, 1985, DOH delivered a "mutual release" to Vali, which DOH regarded as an


appropriate means of implementing the recommended settlement. But, unlike the hearing officer's


decision, the release spoke in terms of settling "all claims, ... including interest." Vali refused to


sign the release. On April 5, 1985, Vali nonetheless gave a letter to DOH accepting the


$272,362.03 settlement figure. Neither DOH's April 3 letter nor Vali's April 5 letter mentioned


whether or not interest was included in the settlement amount. 


       On May 13, the parties met to discuss their conflicting positions on whether the settlement


figure was intended to be inclusive of interest owing to Vali. DOH claimed that it was. Vali claimed


that it was not. The parties failed to resolve the 
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issue at the May 13 meeting, and determined to adjudicate the interest issue in a formal hearing.


However, on about May 14, 1985, DOH again delivered to Vali a "mutual release" purporting to


settle all claims between the parties, but omitting a specific reference to interest. Vali refused to


sign this second release form. 


       On May 16, 1985, Vali received a check for $274,223.13 and an accompanying letter from


DOH. The letter stated that the amount represented "full settlement of all claims and demands


arising from the informal hearings." It also stated that the amount included 6% interest from the







date Vali accepted the settlement. The check did not contain a restrictive endorsement. On May


16, 1985, Vali negotiated the check. 


       Consistent with the parties' agreed method for resolving the interest deadlock, a formal


hearing was held in July 1985 before a hearing officer to consider the question of whether Vali had


settled and compromised any claim it had to interest when it agreed to the settlement amount of


$272,362.03, and in any event whether it lost its claim when it negotiated the May 16, 1985,


check. For purposes of the hearing, the parties stipulated to certain basic facts such as the


relationship between the parties, the exchange of correspondence between the parties, dates of


informal hearings, and the subjects of those hearings. Extensive testimony was also received from


a number of witnesses. 


       The hearing officer adopted the stipulated facts in his written findings and conclusions. In


addition to the stipulated facts, the hearing officer found that Vali never considered the matter of


interest settled or compromised, that Vali had clearly stated its intent to claim interest prior to the


informal hearing, and that DOH knew, or should have known, Vali had not settled its claim to


interest. He concluded that the parties had only settled the amount of principal. Furthermore, he


concluded that Vali was entitled to interest under the Utah Procurement Code. [1] 


       The executive director of DOH, after reviewing the record and the findings and conclusions of


the hearing officer, purported to sustain his findings of fact [2] but overruled his conclusions of law.


She concluded that by April 5, 1985, the parties had an enforceable executory contract of


settlement which included any claim Vali had to interest. Moreover, she concluded that Vali's


negotiation of the May 16, 1985, check amounted to an accord and satisfaction and thus an


absolute defense to its claim to interest. [3] Finally, the director concluded that Vali was in any


event not statutorily entitled to interest under either the Utah Prompt Payment Act [4] or the Utah


Procurement Code. 


       Vali sought review of the executive director's order in third district court pursuant to Utah Code


Ann. § 26-23-2 (1984). [5] The court affirmed the ultimate decision of the executive director. It


concluded that no statutory basis for interest existed and, because the principal sum had been


determined through administrative proceedings 
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rather than an actual judgment, Vali could not claim common law prejudgment interest. 


       Although the district court affirmed the decision of the executive director, it did not accept the


executive director's findings and conclusions regarding the settlement issues. Rather, it appears to


have seen the basic facts and the other issues much the same as the hearing officer did. The


district court reiterated the hearing officer's findings that the parties had, in the informal hearings,


settled the principal amount owing but that interest had not been raised or argued. Moreover, it


concluded as a matter of law that the actions of the parties did not amount to an accord and


satisfaction. 


       On appeal, Vali argues that we should sustain the district court's conclusions concerning


settlement and accord and satisfaction but that we should reverse the district court concerning


entitlement to interest. DOH, on the other hand, argues that we should sustain the district court


concerning entitlement to interest but reverse concerning the other two issues. 







I. STANDARDS OF REVIEW AND RELATED MATTERS 


       Although we will again consider the applicable standard in the context of each substantive


issue dealt with in this opinion, a general overview of the applicable standards of review and some


related precepts may prove helpful. 


A. Appellate Court Deference 


       This appeal is taken from the trial court's review of an administrative agency decision. That


review was limited to a review of the administrative record. In such cases, we need not accord any


particular deference to the decision of the trial court, although we may well find that court's


analysis persuasive. Davis County v. Clearfield City, 756 P.2d 704, 710 & n. 8 (Utah Ct.App.1988).


Basically, we review the decision of the agency as if judicial review of that decision had been


sought directly in this court. Id. 


       The question of what deference should be accorded to the decision of the administrative


agency is more complicated. Different standards apply to different aspects of administrative


adjudications. When reviewing an agency's findings of basic fact, courts traditionally accord the


findings considerable leeway and only disturb those findings if they are "arbitrary and capricious."


USX Corp. v. Industrial Comm'n, 781 P.2d 883, 886 (Utah Ct.App.1989). Such findings are


arbitrary and capricious when there is no evidence of any substance to support them. [6] Id. See


also Hurley v. Board of Review, 767 P.2d 524, 526-27 (Utah 1988); Utah Dep't of Admin. Servs. v.


Public Serv. Comm'n, 658 P.2d 601, 608-09 (Utah 1983); Taylor v. Utah State Training School,


775 P.2d 432, 433 (Utah Ct.App.1989). When reviewing pure questions of law, courts generally


apply the "correction-of-error" standard and accord the agency decision no particular deference.


Hurley, 767 P.2d at 526; Taylor, 775 P.2d at 433. 


       For "ultimate facts," mixed questions of law and fact, interpretations of "special law" or the


agency's own regulations, and a host of other matters between the "pure fact" and "general law"


extremes, we apply an "intermediate standard," according the agency decision some deference


and affirming the disposition if it is reasonable and rational. [7] Hurley, 767 P.2d at 527; Utah Dep't


of Admin. Servs., 
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658 P.2d at 610; Taylor, 775 P.2d at 433-34. 


B. Agency Expertise 


       Although helpful, these three standards only provide the starting point for our analysis. We


must then factor into these standards the expertise of the agency on the particular issue. 


The more likely it is that agency expertise will assist in resolving an issue, the more deference


courts should give to the agency's resolution. The less pertinent agency insight is--or the more


likely it is that judicial expertise will be most helpful--the less deference need be paid by reviewing


courts to the agency's disposition. 


       Taylor, 775 P.2d at 434. 


       It would appear that the Department of Health has comparatively little expertise concerning


the key issues in this case. On the other hand, entitlement to interest, settlements, and accord and


satisfaction are issues with which courts are quite conversant. Indeed, it may be safely ventured


that we have greater expertise on the pivotal issues in this case than does DOH. 







       With these considerations in mind, we turn to the specific arguments on appeal. We first


consider whether Vali was entitled to interest as a matter of law. Then we will discuss DOH's two


arguments concerning settlement, i.e., whether a settlement of interest was reached during the


informal hearing process and, if it was not, whether an accord and satisfaction nonetheless


occurred when Vali ultimately negotiated DOH's check. 


II. LEGAL ENTITLEMENT TO INTEREST 


       Vali's basic entitlement to interest is a question of law. Consequently, we need not accord any


particular deference to the decisions below but review them for legal correctness. Hurley v. Board


of Review, 767 P.2d 524, 526-27 (Utah 1988) (agency decision); Scharf v. BMG Corp., 700 P.2d


1068, 1070 (Utah 1985) (trial court decision). 


       On appeal, Vali presents three theories for its entitlement to interest. [8] The first two theories


are based upon Utah Code Ann. § 15-6-3 (1986) and Utah Code Ann. § 15-1-1 (1953). The third


theory is premised on a claim of common law entitlement to interest on the overdue debt. 


A. Section 15-6-3 


       The Utah Prompt Payment Act provides in pertinent part: 


Interest shall accrue and be charged on payments overdue under § 15-6-2 [requiring the state to


promptly pay for services or property] at the rate of 15.5% per annum beginning on the day after


payment is due, if the payment due date is specified by contract, or on the 61st day after receipt of


the invoice, if no payment is specified by contract. Interest ceases to accrue on the date payment


is made. 


       Utah Code Ann. § 15-6-3 (1986). Vali argues that this section of the act provides a statutory


basis for its interest claim. 


       The district court concluded, and we agree, that Utah Code Ann. § 15-6-4 (1986) precludes


the Utah Prompt Payment Act from being a basis for interest in this case. Section 15-6-4 provides:


"If the agency's failure to timely pay interest as required by § 15-6-3 is the result of a dispute


between the agency and the business over the amount due or over compliance with the contract,


the provisions of this act are inapplicable." Utah Code Ann. § 15-6-4 (1986). Although Vali argues


that there was no "real" dispute between the parties over the amount to be paid to Vali, that


position is untenable in light of the evidence. The dispute produced a fraud investigation;


numerous exit conferences, hearings and other negotiations; and ultimately a "compromise"


settlement. Because there was 
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clearly a dispute, the Utah Prompt Payment Act does not provide a statutory basis for the recovery


of interest. 


B. Section 15-1-1 


       Vali also argues Utah Code Ann. § 15-1-1 (1980) creates a statutory right to interest. That


section provided in pertinent part: "The legal rate of interest for the loan or forbearance of any


money, goods or things in action shall be six per cent per annum...." [9] Id. The district court held


that § 15-1-1 does nothing more than define what the rate of interest should be in those instances


where interest accrues as a matter of law but no specific rate has been agreed to; it does not


create a right to interest where none otherwise exists. We agree. Therefore, Vali may not rely on §







15-1-1 as a statutory basis for its entitlement to interest, [10] although if it is entitled to interest on


some valid basis § 15-1-1 establishes the rate of interest to which it is entitled. 


C. Common Law 


       The district court concluded that Vali was not entitled to interest under common law theories


of recovery. [11] Apparently, the court determined that common law principles did not apply where


entitlement to the principal amount was determined in administrative rather than judicial


proceedings. We disagree. 


       The law in Utah, including where the debt is owed by a governmental entity, is to allow


"interest on overdue debts even where no statute so provides." Boards of Educ. v. Salt Lake


County Comm'n, 749 P.2d 1264, 1267 (Utah 1988). See also Board of Educ. v. Salt Lake County,


659 P.2d 1030, 1036 (Utah 1983). The policy reason for this rule "is that, because of the delay, the


debtor has the beneficial use of monies that do not belong to it, while the creditor is denied the


beneficial use of those same monies to which it is legally entitled." Boards of Educ., 749 P.2d at


1267. 


       Although usage of the term "common law" may tend to connote judicial involvement, we see


no reason consistent with the cases just mentioned why the rule and policy for allowing interest on


overdue debts would be different simply because a particular debt was the subject of


administrative rather than judicial proceedings. [12] Consequently, we decline to adopt that view


and hold that the general rule allowing interest on overdue debts, even those owed by an arm of


the state, applies in this case. [13] As indicated above, the applicable rate is that specified in § 15-


1-1. 


D. Extinguishment 


       DOH argues that, even if common law rules apply, Vali is not entitled to interest 
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because of the common law theory of "extinguishment." According to DOH, a claim for interest is


extinguished whenever a party accepts payment of the principal amount. Apparently, this would be


so, in DOH's view, even though the party contemporaneously indicates its intention to recover


interest. 


       The only case DOH cites to support its theory is Cox Constr. Co. v. State Road Comm'n, 583


P.2d 85 (Utah 1978). DOH cites language from Cox which states: "Where interest is payable


merely as damages for non-payment of money when due, acceptance of the principal amount bars


any claim for interest." Id. at 87. DOH has taken this language out of the context of that case. First,


the decision in Cox was not based upon extinguishment but rather upon the theory of accord and


satisfaction. Id. Second, the decision was based upon the fact that the creditor stipulated away its


claim to interest. Id. The Court implied that acceptance of the principal would not have barred a


claim to interest if the creditor had continued to reserve its claim to interest. Id. For these reasons,


Cox does not support DOH's position. In the absence of any Utah authority supporting DOH's


theory, we decline to adopt this position, which flies in the face of sound commercial practice and


common sense. [14] 


E. Conclusion 


       There is no statutory basis for Vali's claim to interest. Vali is, however, entitled to interest







under the common law at the rate prescribed by statute, provided it did not settle the issue of


interest in one way or another. 


       We turn now to a consideration of whether Vali settled its claim to interest as part of the


negotiations which culminated in its agreement with DOH. We will then consider whether, in any


event, it lost its claim to interest, under the doctrine of "accord and satisfaction," when it negotiated


DOH's check. 


III. THE INITIAL SETTLEMENT 


       The parties disagree about whether the issue of interest was compromised and settled when


the parties agreed upon the sum of $272,362.03. Vali argues that the figure only represents the


amount of principal which was owing and that it had reserved the issue of interest. DOH, on the


other hand, argues that the sum settled upon includes any claim for interest that Vali had against


DOH. [15] 


       There was conflicting testimony and evidence at the formal hearing concerning the scope of


the settlement. For example, witnesses for Vali consistently testified that the issue of interest had


never been raised during the informal hearing process, that Vali always considered the issue of


interest to be reserved, and that the only settlement involved the amount of principal due.


Witnesses for DOH, on the other hand, testified that the parties were negotiating, and arrived at, a


"bottom line" figure which would resolve all the issues between the parties. 


       It appears that the hearing officer found the testimony of Vali more credible than that of DOH.


His ultimate factual conclusion was that the parties had clearly reached a settlement agreement


but that the settlement did not extend to the issue of interest. In reaching this decision, the 
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officer expressly adopted the stipulated findings of the parties. He then went on to state in his


conclusions of law that Vali clearly stated a claim for interest prior to the informal settlement


hearings, Vali never intended to settle the matter of interest during those hearings, and DOH


"knew or should have known that [Vali] was not stipulating to the release of interest claims."


Although these facts were couched as conclusions, they are essentially findings of fact [16] to


which the parties did not stipulate but which are consistent with and supported by Vali's testimony


before the hearing officer. 


       The executive director did not accept the recommended findings and conclusions of the


hearing officer. In her final decision, the executive director stated that she sustained "the


recommended findings of stipulated fact of the ALJ." She obviously did not, however, accept his


findings that Vali never intended to settle the interest issue or that DOH knew or should have


known that Vali had not agreed to the "release" of its interest claim. [17] Had she accepted these


findings, she could not have concluded, as she did, that 


an enforceable executory contract of settlement was established between the Claimant and [DOH]


as of April 5, 1985; and that as such a valid, binding, conclusive compromise and settlement was


effected between [DOH] and [Vali] when Vali accepted as payment in full a settlement for the


amount agreed upon by the parties. 


       The executive director did not explain the basis for her ultimate factual conclusions. Perhaps


she perceived some difficulty with the officer's assessment of the credibility of witnesses, a







troublesome notion since she had no opportunity to see the witnesses and observe their


demeanor. Perhaps she found other facts more significant than those which would necessarily


turn on the credibility determinations of the hearing officer. [18] See S. Breyer & R. Stewart,


Administrative Law and Regulatory Policy 209-11 (2d ed. 1985) (decisive issue may not be


witness credibility and, even where decisive issue is credibility, other factors besides witness


demeanor play into credibility determination). Whatever her reasons, she wholly failed to articulate


them in her decision. 


       As previously noted, we review an agency's conclusions of ultimate fact under a "reasonable


and rational" standard. Utah Dep't of Admin. Servs. v. Public Serv. Comm'n, 658 P.2d 601, 610


(Utah 1983). Thus, we must determine whether the ultimate factual conclusions of the executive


director were reasonable and rational. We do so with the knowledge that her conclusions were


contrary not only to the hearing officer's recommended decision, but also were contrary to the


specific factual findings made by the hearing examiner, which findings have abundant evidentiary


support and turn in part on the officer's credibility 
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assessment of witnesses he viewed but the executive director did not. The specific question we


must confront is how to treat this discrepancy in evaluating, for reasonableness and rationality, the


executive director's decision on the dispositive ultimate facts. 


A. Utah Cases 


       Utah appellate courts have not resolved this precise issue. However, several Utah cases are


helpful to our analysis. In United States Steel Corp. v. Industrial Comm'n, 607 P.2d 807 (Utah


1980), petitioner challenged a final decision of the Industrial Commission which was contrary to


the recommended decision of an administrative law judge. The Court held that the administrative


reviewing authority was "not limited by the examiner's findings, though, generally it must consider


those findings as a part of the record as a whole." Id. at 810. The Court further stated that the


Commission could, "in its review of the record made before the Administrative Law Judge, ... make


its own findings on the credibility of the evidence presented. The Commission's findings ... will not


be disturbed by this Court if they are supported by substantial evidence." Id. at 811 (emphasis


added). 


       Although not recited in the Court's opinion in United States Steel, the Commission apparently


made its own factual findings. The Court concluded that the Commission's findings and decision


were supported by substantial evidence and upheld the decision. Id. at 812. The United States


Steel decision identifies the general judicial approach to inconsistent agency decisions, but does


not provide guidance for cases like the instant one, where the administrative reviewing authority


fails to make adequate findings which support its ultimate conclusion. [19] 


       The Utah Supreme Court was confronted with another Industrial Commission decision


reversing the decision of its administrative law judge in Giles v. Industrial Comm'n, 692 P.2d 743


(Utah 1984). In Giles, the Commission had summarily reversed the judge's order "without hearing,


additional discussion, or written findings." Id. at 745. The Court recognized the general law set


forth in United States Steel. It stated, however, that "[w]here the Commission does not make its


own findings, it is presumed that the Commission has adopted the findings of the administrative







law judge." Id. The Court held that the findings of the administrative law judge "were not arbitrary


or capricious or contrary to the one inevitable conclusion from the evidence." Id. at 747. It


therefore reversed the order of the Industrial Commission. 


       Like the Giles case, the executive director in this case reversed the hearing examiner's


decision without taking more evidence, discussing her conclusions, or making additional written


findings other than those of ultimate fact. 


       The final Utah case helpful to our analysis is Milne Truck Lines, Inc. v. Public Serv. Comm'n,


720 P.2d 1373 (Utah 1986). Though Milne is factually dissimilar to this case, it stresses the


importance of adequate findings supporting agency decisions. In Milne, the Court stated, with our


emphasis: 


It is also essential that the Commission make subsidiary findings in sufficient detail that the critical


subordinate factual issues are highlighted and resolved in such a fashion as to demonstrate that


there is a logical and legal basis for the ultimate conclusions. The importance of complete,


accurate, and consistent findings of fact is essential to a proper determination by an administrative


agency. To that end, findings should be sufficiently detailed to disclose the steps by which the


ultimate factual conclusions, or conclusions of mixed fact and law are 
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reached.... Without such findings, this Court cannot perform its duty of reviewing the Commission's


order.... 


       Id. at 1378. 


       Though none of the Utah cases cited directly govern the case before us, taken together they


provide some guidance. It is clear from United States Steel that the executive director was not


bound to follow the recommendation of the hearing examiner. As long as she considered the


examiner's recommendation, she could enter her own findings on the evidence of record and


reach a different decision so long as it was reasonable. However, as in Giles, the executive


director did not articulate adequate factual findings of the caliber touted in Milne which support her


decision. In Giles, that failure resulted in the reversal of the final administrative decision because,


in the Court's view, the facts only supported one decision--that of the administrative law judge. 


       We are not prepared to say that the facts in this case only support the decision recommended


by the hearing examiner. Moreover, unlike in Giles, the executive director made some effort to


support her decision and at least included in her decision a characterization of the ultimate facts,


albeit absent any subsidiary findings other than those stipulated to, which are essentially pro forma


in nature. 


B. Cases from Other Jurisdictions 


       Several well-reasoned decisions from other jurisdictions suggest an appropriate approach to,


and resolution of, this case. We are particularly persuaded by our Idaho counterpart which


addressed the issue in Department of Health & Welfare v. Sandoval, 113 Idaho 186, 742 P.2d


992, 993-97 (Ct.App.1987). In Sandoval, the Idaho Court of Appeals appropriately recognized that


a hearing officer's decision was merely a proposal which the ultimate agency decision maker could


accept or reject. [20] 742 P.2d at 995. Moreover, the court recognized that it was the


Commission's decision which the court reviewed and not the hearing officer's proposed decision.







Id. 


       Having noted its focus on appeal, the Idaho court went on to state that "common sense


indicates that in weighing the reasonableness of the Commission's findings, a court can not wholly


disregard the hearing officer's impressions drawn from first-hand exposure to the witnesses. [21]


The report of the hearing officer is part of the entire record embraced by judicial review." Id. The


court did not suggest that the Commission had to accept the determinations of the hearing officer


but that 


where credibility is crucial and where first-hand exposure to the witnesses may strongly affect the


outcome, we think the Personnel Commission should not override the hearing officer's


impressions unless it makes a cogent explanation of its reasons for doing so. Such an explanation


is essential to meaningful judicial review, and it is a logical adjunct to the Commission's statutory


duty to supplement its decisions with findings of fact and conclusions of law. [22] 


       Id. at 996. In Sandoval, the Commission had failed to give reasons for reversing the


recommended decision of its hearing officer. The court vacated the decision and remanded to the


Commission "for reconsideration of whether a genuine, articulable reason exist[ed]." Id. at 997. 
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       The Oregon Court of Appeals took a similar position in Deschutes County v. Employment Div.,


82 Or.App. 630, 728 P.2d 950 (1986). In Deschutes, the reviewing board purported to adopt the


findings of an immigration judge but overruled his conclusions without stating its reasons. 728


P.2d at 952. The court concluded that "[f]or meaningful judicial review, [the board was required to]


explain why the facts found [led] to its decision." Id. See also Blaine v. Moffat County School Dist.,


748 P.2d 1280, 1290-91 (Colo.1988) (en banc). 


       Sandoval relied in part upon the United States Supreme Court case of Universal Camera


Corp. v. NLRB, 340 U.S. 474, 71 S.Ct. 456, 95 L.Ed. 456 (1951). The Universal Camera Court


stated that the examiner's findings should be considered as part of the whole record on appeal. Id.


at 493, 71 S.Ct. at 467. It noted that the examiner's findings, which were based upon personal


observation of the witnesses, might tend to negate the reasonableness of the contrary findings


and conclusions of the reviewing agency board. Id. at 496. The Court found this to be particularly


true where witness credibility was important in the case. Id. [23] 


C. Conclusion 


       We are persuaded by Sandoval and Deschutes that remand to the executive director is also


appropriate in this case. Such a remedy is consistent with Utah case law, pursuant to which the


administrative decision maker must give "sufficiently detailed [findings] to disclose the steps by


which the ultimate factual conclusions, or conclusions of mixed fact and law, are reached." Milne,


720 P.2d at 1378. Where, as here, the hearing officer's findings were apparently based to a large


extent upon his credibility determinations, and the executive director took no live testimony, it is


even more important for the executive director to adequately detail her reasons for reaching a


different result. Sandoval, 742 P.2d at 996. Because she failed to do so, we are unable to


meaningfully review the reasonableness of her decision that a settlement of the interest issue was


reached in the informal hearings. See id. We thus remand to the district court with the instruction


to remand to the executive director, for the limited purpose of providing her an opportunity to make







more adequate findings in support of, and more fully articulate her reasons for, the determination


she made. She may do so only with reference to the record on which she initially acted. [24]


Without that explanation we are unable to assess the reasonableness of her decision. 


IV. ACCORD AND SATISFACTION 


       We consider now the alternative claim that, even if no settlement had otherwise been


reached, an accord and satisfaction was accomplished when Vali negotiated DOH's check. Vali


and DOH stipulated to many of the facts which provide the basis for DOH's accord and satisfaction


claim and other pertinent facts are essentially undisputed. The executive director concluded as a


matter of law that those facts demonstrated an accord and satisfaction. Conclusions based upon


stipulated and undisputed facts are legal conclusions which we review under the correction-of-


error standard. See Sacramento Baseball Club, Inc. v. Great Northern Baseball Co., 748 P.2d


1058, 1060 (Utah 1987). 
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       "Accord and satisfaction" is "[a] method of discharging a claim whereby the parties agree to


give and accept something in settlement of the claim and perform the agreement, the 'accord'


being the agreement and the 'satisfaction' its execution or performance...." Black's Law Dictionary


7 (abr. 5th ed. 1983) (emphasis added). Utah courts have held that an accord and satisfaction


may exist where one party has tendered a check in full payment of a disputed claim and the other


party has accepted and negotiated the check. See, e.g., Marton Remodeling v. Jensen, 706 P.2d


607, 609 (Utah 1985). DOH asserts that there was an accord and satisfaction when Vali accepted


and cashed the check for $274,223.13. 


       The hearing officer concluded that Vali's actions did not amount to an accord and satisfaction.


He noted that the check, unlike another previously tendered, did not contain a restrictive


endorsement and that DOH tendered the check knowing full well that Vali claimed additional


interest above and beyond the agreed upon amount of $272,362.03 plus post-agreement interest.


The executive director disagreed with the hearing officer's conclusion and held to the contrary "as


a matter of law." 


       After examining the law in Utah on accord and satisfaction, the district court concluded that


Vali's actions did not amount to an accord and satisfaction. The court's primary reason for


reaching this conclusion was that Vali was not given notice that the check included and


extinguished Vali's claim to interest. We agree with the conclusion of the hearing officer and the


district court, which we find to be valid as a matter of law given the undisputed facts concerning


this issue. 


       An accord and satisfaction requires two elements--a bona fide dispute about the amount


allegedly owing and an understanding that the amount is being "tendered in full settlement of the


entire dispute." Marton Remodeling, 706 P.2d at 609. See also Tates, Inc. v. Little Am. Ref. Co.,


535 P.2d 1228, 1229-30 (Utah 1975). Although there was obviously a dispute concerning what


ultimate amount DOH would have to pay Vali, there was clearly no mutual understanding that the


tendered amount included Vali's claim for interest and thus no understanding that the amount was


"tendered in full settlement of the entire dispute." 


       The pivotal facts in this regard were stipulated to by the parties or are otherwise not in







dispute. The issue of interest was not expressly raised during the informal hearings. Between the


informal hearings and the time DOH tendered its check, the parties discussed but failed to resolve


the issue of interest. DOH attempted to resolve the issue through two release forms, but Vali


rejected both attempts. The only understanding to come out of the April 13, 1985, meeting was


that the parties could not resolve the interest question, agreed to disagree, and determined to


seek administrative adjudication of whether the settlement included Vali's claim for interest.


Finally, the check ultimately tendered by DOH and negotiated by Vali did not contain a restrictive


endorsement. [25] It was accompanied instead by a letter which stated, with our emphasis, that


the amount "represents full settlement of all claims and demands arising from informal hearings


conducted by Steve Gatzemeier on February 28, 1985 and March 20, 1985 concerning Vali Care


& Convalescent Institutions"--a characterization which basically begged the question of whether


such "claims and demands" included Vali's right to interest. 


       This case is similar to that of Tates in which the court stated: 


       The proposition upon which the claimed accord and satisfaction appears to rest is that ... the


plaintiff either knew, or should be deemed to have known, that the check was being offered in full


satisfaction of the debt. But such a supposition is not sufficient.... [I]t 
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must be made to appear that it was clearly so understood and agreed. 


       Id. at 1231. As in Tates, it cannot be said that Vali clearly understood the check was tendered


in full and final settlement of all issues between the parties. DOH knew that the interest issue had


not been raised in the informal hearing and that Vali relied upon this fact as a basis for its


continuing claim to interest. Its letter accompanying the check did not specifically mention the


issue of interest and was not phrased broadly so as to include issues beyond those actually


discussed in the informal hearings. Vali obviously negotiated the check expecting that the interest


issue continued to be reserved. Consequently, we hold on the undisputed facts that there was, as


a matter of law, no accord and satisfaction. The executive director erred in concluding to the


contrary. 


       CONCLUSION 


       There is no statutory basis for Vali's claim to interest. However, assuming Vali did not settle


the issue of interest, it would be entitled to interest at the legal rate as a matter of common law.


We order remand to the executive director to support and explain her conclusion that the parties


settled the issue of interest. Where, as here, the hearing officer's determination depends in large


part upon the credibility of witnesses, the executive director must fully articulate the reasons for


her contrary conclusions. Finally, no accord and satisfaction exists in this case and that


contention, which we have put to rest, need not be the focus of further consideration by the


executive director. 


       BILLINGS and GARFF, JJ., concur. 


--------- 


Notes: 
[1] See Utah Code Ann. § 63-56-64 (1986). 
[2] The director stated that she sustained the hearing officer's recommended findings of stipulated







facts. She apparently did not intend to sustain his additional findings on the contested evidence


which supported his conclusion that the parties only settled the issue of principal and not that of


interest. 
[3] Although the director, a medical doctor by training, concluded that Vali had settled its interest


claim and that an accord and satisfaction existed, she did not articulate the reasons for her


conclusions, which were contrary to those of the law-trained hearing officer. She simply overruled


the hearing officer's conclusions and entered unexplained conclusions of her own. 
[4] See Utah Code Ann. §§ 15-6-1 to -5 (1986). 
[5] Utah Code Ann. § 26-23-2 (1984) provided for initial review of DOH action in district court.


Section 26-23-2 was superseded by the Administrative Procedures Act, Utah Code Ann. §§ 63-


46b-1 to -22 (1987), which provides for direct review of all formal agency action by either the


Supreme Court or the Court of Appeals. See § 63-46b-16 (1987). See also Taylor v. Utah State


Training School, 775 P.2d 432, 433 n. 1 (Utah Ct.App.1989). Had judicial review of the executive


director's decision been sought today, the case would have been brought directly to this court. See


Utah Code Ann. § 78-2a-3(2)(a) (1989). 
[6] The Utah Administrative Procedures Act, not applicable to this case, has modified somewhat


our standard for reviewing the factual determinations of an administrative agency. Grace Drilling


Co. v. Board of Review, 776 P.2d 63, 67 (Utah Ct.App.1989). Somewhat less deference is


accorded in connection with the review of an agency's factual determinations when the


Administrative Procedures Act is applicable, given the act's reference to "substantial evidence


when viewed in light of the whole record before the court." Id. See also USX Corp. v. Industrial


Comm'n, 781 P.2d 883, 886 (Utah Ct.App.1989). 
[7] The "reasonable and rational" test for mixed questions of law and fact has not been changed


by the Utah Administrative Procedures Act. See Pro-Benefit Staffing, Inc. v. Board of Review, 775


P.2d 439, 442 (Utah Ct.App.1989). 
[8] Vali has wisely abandoned its claim to entitlement of interest under the Utah Procurement


Code. As the district court correctly concluded, the Utah Procurement Code only applies to


contracts entered into after 1980 and is thus inapplicable to Vali's contract at issue in this case.


See Utah Code Ann. § 63-56-2(1) (1986). 
[9] Section 15-1-1 was amended in 1981 and now prescribes an interest rate of 10%. See Utah


Code Ann. § 15-1-1 (1989). 
[10] Vali relied on Lignell v. Berg, 593 P.2d 800 (Utah 1979), to support its argument for interest


under § 15-1-1. Lignell does not support Vali's position. In Lignell, the Court discussed and


resolved the issue of entitlement to interest. After determining that interest was due, the Court


identified § 15-1-1 as the statute which set the applicable rate of interest under the facts in that


case. Id. at 809 & n. 14. 
[11] DOH argues that Vali never asserted below that it was entitled to interest as a matter of


common law. In light of the record and the conclusions of the district court, this argument is


without merit. 
[12] This would be particularly so where, as Vali alleges happened here, the principal amount was


arrived at through a negotiated settlement which contemplated administrative resolution of the







interest issue another day. As both parties recognize, the law favors settlements. See Tracy-


Collins Bank & Trust Co. v. Travelstead, 592 P.2d 605, 607-09 (Utah 1979). A rule disallowing


interest when the principal amount is determined through settlement, whether under administrative


auspices or otherwise, would certainly have a chilling effect on settlements in cases where the


amount of disputed principal can be resolved by negotiation even though no settlement can be


reached concerning interest. 
[13] For policy reasons, it is sometimes ordered that interest held to accrue on particular classes of


government debt will accrue only prospectively from the decision so holding. See Boards of Educ.


v. Salt Lake County Comm'n, 749 P.2d 1264, 1267-68 (Utah 1988); Board of Educ. v. Salt Lake


County, 659 P.2d 1030, 1037 (Utah 1983). No such argument was advanced by DOH at the


administrative level, the trial court, or on appeal. 
[14] For example, it could not be seriously argued that if a borrower fell behind in its payments on


a bank loan, and after making no payments for six months submitted payment in the amount of all


principal due, that the bank's claim for unpaid interest would be extinguished if it accepted the


principal payment and applied it against the loan. 
[15] Since the interest claimed exceeds $100,000, it is remarkable that the matter was left in a


posture which would make it subject to debate. Both parties appear to have been guilty of "lying in


the woods." It appears that Vali kept quiet about interest to facilitate an agreement on principal


and expedite its receipt of at least some money. It appears that DOH said nothing hoping that a


"final" settlement would be deemed to include interest even though interest had not been dealt


with. In pursuing this course, both parties lost one of the major benefits of any settlement, the


avoidance of further dispute and litigation. It is baffling to us that the matter would not have been


raised explicitly and dealt with head-on by the parties during their extensive negotiations. 
[16] "[W]e are not bound by the trial court's classification of a finding of fact or a conclusion of law;


we will make that classification ourselves." 50 West Broadway Assocs. v. Redevelopment Agency,


784 P.2d 1162, 1171 (Utah 1989). Although the classification was made in this case by the


hearing officer and not a trial court, the rule is the same. 
[17] Unlike the executive director, the third district court was obviously persuaded by the hearing


officer's findings. In its decision, it explicitly found no accord and satisfaction and implied that the


issue of interest had not been otherwise settled. Although the court ultimately affirmed the decision


of the executive director, it only did so because it failed to see any statutory or common law right


to interest. 
[18] For example, waiver exists where a party has a right, knows of that right, and through its


objective conduct evidences an intent to waive that right regardless of some privately-held


intention to the contrary. B.R. Woodward Mktg., Inc. v. Collins Food Serv., Inc., 754 P.2d 99, 101-


04 (Utah Ct.App.1988). While the record in this case points to enough ambiguity about the


inferences fairly to be drawn from Vali's outward conduct as to make any such conclusion


questionable, it may be that the executive director concluded that Vali, having previously asserted


a claim to interest, waived it by not raising it in the informal hearings. 


Other legitimate reasons may also exist for her conclusion, as may illegitimate ones, such as the


implications for her department of an unbudgeted interest assessment exceeding $100,000.







However, at this stage we can only speculate as to the reasons for her conclusion because she


failed to articulate those reasons. 
[19] This court recently decided a case similar to United States Steel in USX Corp. v. Industrial


Comm'n, 781 P.2d 883 (Utah Ct.App.1989). The Industrial Commission had reversed a decision of


its administrative law judge. In doing so, the Commission identified other evidence in the record


which supported its contrary conclusion. Id. at 887. We affirmed the Commission's decision


because the facts relied upon by the Commission reasonably supported its conclusion. Id. 
[20] As in Sandoval, the hearing officer's decision in this case is a recommendation from which the


ultimate decision maker, the executive director, makes the final determination. See Utah Code


Ann. § 26-23-2(1) (1984). 
[21] A trial court's opportunity to see the witnesses and judge their demeanor is frequently cited as


the basis for the doctrine that appellate courts will not disturb a trial court's credibility


determinations or its findings of fact which turn on credibility. See, e.g., Redevelopment Agency v.


Tanner, 740 P.2d 1296, 1301-02 (Utah 1987); McBride v. McBride, 581 P.2d 996, 997 (Utah


1978). 
[22] A similar requirement applies in this case. When the executive director's determination is


inconsistent with that of the hearing officer, the Utah Health Code requires the director to "prepare


and file ... findings of fact and conclusions of law to support the final determination." Utah Code


Ann. § 26-23-2(4) (1984). As the Idaho court reasoned, this requirement undoubtedly exists to


enhance meaningful review on appeal. Sandoval, 742 P.2d at 996. 
[23] Other federal courts have followed the rationale developed in Universal Camera, holding that


the examiner's findings should be considered in determining the reasonableness of the


administrative reviewing authority's decision. See, e.g., McMullen v. Immigration & Naturalization


Serv., 658 F.2d 1312, 1318 (9th Cir.1981); Penasquitos Village, Inc. v. NLRB, 565 F.2d 1074,


1082-84 (9th Cir.1977); Retail Store Employees Union, Local 400 v. NLRB, 360 F.2d 494, 496


(D.C.Cir.1965). 
[24] On remand, the executive director may only make her explanations with reference to the


record which came to her initially. She is not entitled at this late date to receive additional evidence


or to make her own credibility determinations through re-examination of the witnesses. Cf. Capital


Gen. Corp. v. Utah Dep't of Business Regulation, 777 P.2d 494, 496 (Utah Ct.App.1989) (review


board held its own evidentiary hearing before making ultimate decision at odds with that


recommended by ALJ). 
[25] As previously noted, an earlier check tendered by DOH contained a restrictive endorsement,


one typical of those used to implement an accord and satisfaction. That first check was rejected by


Vali. 


--------- 
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       HOWE, Justice: 


       The plaintiff appeals from the denial of his motion to set aside a release which had been


executed by him and to vacate an order dismissing the instant action entered pursuant to the


release and a stipulation of the parties. 


       Plaintiff brought this action in March 1971 seeking damages for personal injuries which he had


sustained in an accident which occurred the previous month. Plaintiff was a resident of Texas but


was working in this state assisting in the construction of his employer's automobile crushing


machine. He was struck by a steel beam being hoisted by a crane operated by the defendant, a


third party. In his complaint he alleged that he had sustained "severe brain damage requiring


surgical treatment," loss of bodily function and other personal injuries. He sought $500,000 in


general damages in addition to special damages to cover his hospital and medical costs. 


       On February 1, 1973 a settlement was reached between the parties. In consideration of


$8,500 paid to the plaintiff, he executed and delivered to the defendant a full and complete release


of all claims he had arising out of the accident. The release was in the usual form, reciting that the


plaintiff intended to release all claims for injuries to him "whether now known or unknown and


whether now in existence or to arise hereafter." Counsel for the parties stipulated that the plaintiff's


complaint should be dismissed with prejudice and upon the merits. On February 14, 1973 the trial


court entered a judgment to that effect. 


       On March 8, 1982 the plaintiff filed a motion to vacate the stipulation and judgment of


dismissal, and to set aside the release executed by the plaintiff. The motion was supported by


affidavits of plaintiff's attorney in Texas and a physician in that state who had been treating him.


The affidavits asserted the opinions that plaintiff had sustained a severe brain injury in the


accident which rendered him incapable of fully understanding or appreciating the nature and


consequences of his action in accepting the settlement. The motion was opposed by the


defendant and after a hearing the trial court denied the plaintiff's motion. 
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       Rule 60(b), Utah Rules of Civil Procedure, enumerates the grounds upon which a final order


and judgment may be later vacated. While the plaintiff did not specify which ground he relied upon,







it appears that the three month time limit attached to four of the grounds would make them


unavailable to the plaintiff. Of the remaining grounds it appears that only ground No. 7 could apply


which is "any other reason justifying relief from the operation of the judgment." No specific time


requirement is imposed other than the motion must be filed within "a reasonable time." 


       While the trial court did not specify a reason or basis for its denial of the plaintiff's motion, its


action can be sustained if for no other reason because the motion was not filed within a


reasonable time. It appears from the affidavit of the plaintiff's physician filed in support of the


motion that the physician first saw the plaintiff on July 15, 1975. In that affidavit the physician


stated: 


His first visit revealed a man in much misery, .... He was confused and presented much as any


patient that was depressed and had chronic brain disease which had him so confused that I had to


get most of his history from his most understanding wife ... His confusional state had existed since


his accident and is still present to the date of his last visit to me on 10-15-81 and will be present


the remainder of his life. 


       Thus it appears from the foregoing affidavit that the plaintiff's physician detected on July 15,


1975 the confused mental condition which plaintiff now urges as the basis of his motion to vacate


the order dismissing his lawsuit. Yet the motion to vacate was not filed until March 8, 1982, over


six and one-half years later. No reason is suggested by the plaintiff why the motion was not filed


soon after the plaintiff's first visit to his physician in 1975. In view of the laches of the plaintiff, the


trial court acted well within its ambit of discretion in denying the motion. The granting of the motion


would have forced the defendant to defend an action against it for a sizable amount of money


arising out of an occurrence happening 11 years before. The prejudice and disadvantage to the


defendant is readily apparent. Some witnesses may no longer be available; recollections may be


dimmed. Valuable evidence may have long been discarded or destroyed. 


       Under the fact situation presented to the trial court we hold that there was no abuse of


discretion in his denial of the plaintiff's motion and, consequently, we affirm that denial. Costs


awarded to defendant. 


       HALL, C.J., and STEWART, OAKS and DURHAM, JJ., concur. 


  





