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IN THE SUPREME COURT
of the
STATE OF UTAH

JOSEPH H. DUPLER, L. HOWARD
MARCUS, B. M. ROK and DAVID
1. ZINTK,

Plaintiffs and Appellanis,
7 oy Case No., 904~
S Y—

MATURICE YATIS,
Defendant and Bespondent.

BRIEE OF RESPONDENT

Plaintiffs (Appellants) coneede that their Brief deals
in generalities. They do not attempt to rationalize thei
position with the allegations of their complaints in the
Wyoming eases against the Aimonettos and Simmons and
othcr matters that were before the trial eourt on the
motion for summary judgment. Inasmuch as defendant
eontends that the complaint in the instant case 1s dissi-
pated bv the proceedings initiated hy the plaintiffs in
the civil actions in Vivoming and the malicrs incident
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thereto, we deem it appropriate, and in order to make
more comprehensive the ruling on the motion for sum-
mary judgment, to restate the facts with emphasis on
the matters that refute and eontradict the essential ele-
ments attempted to be stated in the present complaint.

STATEMENT OF FACTS
(a) The Aimonetto Transaclhions

The first three causes of action involve specifie
interests in {Inited States (1l and Guas Lease, Wyoming
Serial 013425, sold by Joe and Leo Annonette. Dupler
alleges that on the 15th day of March, 1954, he paid
$50,000.00 to the Almonettos “for a one-half Interest in
the one-fourth interest in said oil and gas lease” as it per-
iained to the 5W L4 of the NE14 of Section 11, Township
11 North, Bange 66 West, Weston County, Wyoming
(first cause of action); that on or ahoul IFFebrmary 16,
1954, he paid the Aimoneltos $17,500.00 for a one-fourth
interest in the lease as it covered the SW14 of the SW1y
of Section 2, same fownship and range {second cause of
action) ; that he paid §7,000.00 to the defendant Yates,
who, it 18 alleged, on or about the 16th day of January,
1954, Talsely represented that he had purchased 55 “of
said oil well” for Dupler from the Aimonettos (third
cause of action).

On February 7, 1955, Dupler filed an action in the
District Court of the United States for the Distriet of
Wyoming against the two Aimonettos, Exhihit “D” in
the instant case. The complaint in Wyoming sets forth

Sponsored by the S.J. Quinney Law Library.
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three caunses of action and alleges payment by Dupler
to the Aimonettos of the $30,000.00, the $17,500.00 and
the §7,000.00 mentioned above. As to the $7,000.00 item
Dupler, in his complaint against the Aimonettos (page
3}, alleged in part as follows:

“¥. * * * defendants, by means of a long dis-
tance telephone communication between New-
castle, Wyoming and I’alm Springs, California,
offered and agreed to sell to plaintiff, and plain-
tiff agreed to purchase, for a cash consideration
of $7,000.00 plus a portion of the completion eosts
of a well thereon an undivided five per cent (0%:)
working mnterest in and to the same and identical
oil and gus lease as is deseribed above, ecovering
the same lands as are deseribed in paragraph 6
above.

s E

9. Thereafter, defendants, cauged * 7
delivery to plaintiff aflter sale a written assign-
ment, dated Mareh 5, 1954, of an undivided five
per cont (5%%) w:nr‘ltmp; interest in *** ithe lands
described. in paragraph 6 above. Plaintiff paid to
delfendants for zaid security a cash eonsideration

of $7,000,00.”

In the Wyoming action Dupler asgerted that ihe
Aimonettos had defranded him in the particulars de-
geribed in sub-paragraphs (a) through (r} of paragraph
numbered 3 of the second and third causes of action
{pages 4-10, Exhibit “D”"). DPortions of such allegations
are:

“(a) On or about December 20, 1953, defendant
Joe Aimonetto represented in person lo plain-
tiff, *** as an inducement to get plainlifi to pur-
chase 1he securities described above, that Well

Sponsored by the S.J. Quinney Law Library.
Library Services an
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No. 1, which was drilled by defendants on the
fﬂ?l,iLSE];-ﬁi. of Section 11, *** had a greater Pros-
peclive income prndumng power than if had in
truth and in faet.

{b) At the time and place aforesaid, defendant
Joe Aimonetto represented to plamtlf‘f that Well
No. 1 had a value greater than il had in truth
and in fact.

() At the time and place aforesaid, defendant
Joe Almonetto represented in persen to plaintiff
that Well No. 1 was producing at a rate greater
than it was in truth and in fact,

* Ld ¥

(k) On or about February 14, 1854, defendants
repregented mm person fo plaintiff that an equal
undivided fractional working interest in said
lease had been sold to ansether for a constderation
identieal (o that which was paid to defendants
hy plaintiff, and which representation was false.

» #* >

(p) Between February 8, 1954 and May 1, 1954
defendanis represented to plaintiff on several
oocasions that Well No. 2, whiech was drilled bv
defendants on the SW1i45WLy Scetion 2, Fown-
ship 41 North, Range 66 West, a part of said
lease, had a producing pofential and capacity
equal to or in excess of, and would produoece as
muech oil, if not more, than Well No. 1, when, iIn
truth and in laet, Well No, 2 was so drilled or so
located as to have a much smaller potential and
capacity.

()  On or about March §, 1954 when defendants
g0ld plaintiff an undivided 5% working interest
in and to said lease as to the lands last above

) the S.J. Quinney Law Library.
Library Services an
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described, defendants omitted to state or diseloge
to plaintiff that an additional five per cent un-
divided interest iu the same lands was being as-
signed to a third person as a commission for the
sale of said seeurity to plaintiff.” '

Dupler alleged that he “first learned of said uniruths
and oniggiens during on or aboat the month of June,
1954, and that he hag elected to reseind sald transactions
and “hereby offers” to reassign the inferests to the
Aimonettos (IPage 8, Exhibit “D”). In the instant case
the plaintiffs say that they did not digseover the facts
constituting the alleged frand “until June, 1956.” The
instant action was commenced by service of a summons
on Qetober 9, 1957 (IR, 13).

Plaintiff B. M, Roe filed suil against the Aimonettos
in the Wyoming Federal Court on February 24, 1955
{11, 65-72), alleging payments to the Aimonettos totaling
$101500.00, the amount that Iloe iz seeking to recover
from the defendant m the instant case (second cause of
action). Of the total amount that Roe alleges he paid
the Aimonettos, $7,000.00 was paid for an undivided
5% working interest in the same lease involved in the
Dupler-Atmonetto suit as it covers Seetion 2. $3,500.00
of sald amouni was for a 274% working interest in the
same lands. Allegations with respect to the fraud al-
legedly perpetrated upon Roe by the Aimonetlos are
particalarized in subsections {(a) through (g} of para.
graph 3 of the second canse of action in the Wyoming
suit, which allegations are in part as follows:

“{ay On or about Februaty 22, 1954, at a time

Sponsored by the S.J. Quinney Law Library.
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when plaintiff and defendant Joe Aimonetto were
present in Las Vegas, Nevada, and, again, on or
%bﬂuE February 27, 1954 and on or about March
2, 1354, by means of written assignments respec-
tively dated February 25, 1954 and Mareh 5, 1954,
*** defendants represented to plaintiff a greater
ownership and interest in *** Lease Serial No.
Wyoming 013425, eovering, among other lands,
the SW1483Wl4 of Seetion 2, *** than they, in
truth and in fact, had.

L2 * *

(e) On or abont Wcbruary 22, 1954, at which
time defendants sold plaintiff an undivided five
pereent (59 ) working intcrest *** and, again,
on or about March 5, 1954, at which time defend-
ants sold plaintiff an undivided two and one-half
percent (2155 ) working interest *** defendants
omitted to state to plaintiff that said lease was
subjeet to certain rovalties, overriding royalties,
frec Interests, drilling regnirements and other
hurdens and omitted to state that a part of the
working inicrest therein was owned by persons
other than defendants.

* we ]

(¢}  Om or about March 5, 1954, when defendants
sold plainti{l an undivided two and one-half per-
cent (214% ) working interest in and to said lease
ag to the lands above deseribed, defendants omit-
ted to slate or disclose to plaintiff that an addi-
tional fraectional undivided interest in the same
lease and lands was heing assigned to a third
person as g commission for the sale of said secur-
ity to plaintiff.

(f) On or abonut February 22, 1934, defendant
Joe Aimonetto represented in person to plaintiff

ided by the Institute of Museum and Library Services
ed by the Utah State Library.
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at Las Vegas, Nevada that Well No, 2, which was
to be drilled by defendants *** had a produeing
potential and capacity equal to or in excess of,
and would produce as mmch oil, if not more, than
Well No. 1, when, in truth and in fact, Well No. £
wag so driiled or so located as to have a mueh
smaller potential and capacity. ***".

Plainti{f Roe in his Wyoming action states, as does
Dupler, that he has elected to reseind the transactions
and offers to reassign the identical seeurities described.
He also alleges that in the excreise of due diligence he
first learned of the alleged untruths and omissions “dur-
ing on or about the month of June, 1954 The Roe-
Aimonetto suit iz based upon the same sections of the
Becurities Ael ol 1933 as 15 the Dupler-Aimonetto suit.
including the allegation that the transaelions, practices
and eourse of buziness operated ag a fraud and deeeit
upon the plaintiff.

Plaintiff Zinik filed his action in the Wyoming Fed-
eral Court againsi the Admonettos on February 21, 1955
(R 73-52) for sumz totaling $10,500.00, the amount that
he 1s claiming by the second eausc of aclion in the instant
case. The allegations of the Zinik-Aimonsetto action are
substantially the same as those contained in the Roe-
Aimonetto sunit, inclunding the allegation of rescission,
tender of ihe seeurities and that the particulars with
reference to the alleged fraud were first learned “during
or about the month of June, 1964.7

Under date of August 20, 1956, Dupler, Roe and
Zinik entered into an apreemenl with the Aimonettos

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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(R. 57-61) for the reworking of the two wells on the
above mentioned properties and putting them back on
commercial produetion. The agreement provided for the
method of obtaining the costs and expenses of the work
to be undertaken and contemplated the dismissal with
prejudice of the three actions filed against the Aimon-
etlox in the Wyoming Federal Court, Paragraph 4.3 of
the agreement reads:

“Lpon the signing of this agreement, the Aimon-
ettog shall eause ail steps to be undertaken and
diligently prosecuted as may be necessary to
carry out the intent of this agreement, and in
eonsideration thereof and of the covenants of the
partics hereto, 1t 18 expressly undersiood and
agreed that all claims and aceounts existing be-
tween said parties up to and including date here-
of are hereby discharged, released, settied, and
compromised; and that the ahove-mentioned civil
cases shall be dismissed with prejudice.” (R. 61)

The agreement mentioned above contemplated the
participation of plaintiff Marcus who thereafter ratified,
approved and confirned the same and agreed to be bound
by the terms thereof, (Request for Admission of Faets,
R. 55, deemed adinitted under Rule 36(a), Ulah Rules
of Civil Procedure.)

Pursuant to the agreement with the Aimonetios the
order of dismissal with prejudice was entered in each
of the three cases on Oectober 25, 1956 (R. 73, 83 and
Fxhibit “E™).

(b) The Semmons Transactions

Sponsored by the S.J. Quinney Law Library.
Library Services an
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The fourth canse of action involves a 50% working
interest in an oil and gas lease covering the SW14 of the
NIl of Seetion 34, Township 42 North, Range 66 West,
Weston County, Wyoming, the subject of a contract of
sale between plaintiffs and the defendant on the one
hand and C. B. Simmons on the other hand. Pursunant to
the vontract Simmons executed assignmenis of the 0%
working interest, divided 105 to Dupler for which he
paid $15,500.00, 10% to Yates for which it is alleged Yates
represented that he had paid $15,500.00, 109 to Mareus
for which he paid $15,500.00, 1214 % to Roe for which he
paid $19,275.00 and 714% to Zinik for which he paid
$11,625.00, in all totaling $77,500.00. The plaintifts pray
judgment against Yates for a total of £62,000.00 (TR.
12.45).

On March 30, 1935, Dupler, Roe, Zinik and Marens
filed an action in the Distriet Court of the United States
for the Distriet of Wyoming against Sinmnnons et al.,
Civil action 3869, for the retnrn to them of the $62,000.00
paid as stated ahove, and alleged that they had elected
to reseind said saleg “and hereby offer to re-azsign to
defendants” the various pereentages of working inter-
ests in said o1l and gag lease (Exhibit “A™). The action
resulted in a judgment in favor of the plaintiffs (Dupler
et al, v. Sunmons ef al., 163 F. Supp. 935). The appeal
by Bimmons to the Tenth Cireunit was dismissed pursnant
to stipulation of the parties (268 F.2d 217). The plain-
titfs alleged that they had been defrauded by Simmons
it eertain partienlars in part as follows:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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“fa) On or about March 26, 1954, as an induce-
menl fo plamtiffs to buy the scemrities herein-
above deseribed, defendants represented and war-
ranted to plaintiffs at Newecastle, Wvoming that,
in drilling & well, hereinatter idenfified as Well
No. 3, *** delendanis would employ a speeial de-
vice, for which they had the exelusive use, and
that this special deviee when nsed in drilling
Well No. 3 would make five o1l well openings 1n-
stead ol one in Well No, 3, which representation,
in truth and in fact, was false. This special deviee
was never used by defendants in drilling Well
No. 3.

H L] -

{e) At the fime and place last stated, defend-
antg, in order to induce plaintifls to purehase
the sceuritics hereinabove alleged, represented
to plaintiffs that Well No. 3 when drilled, would
produce over 1,000 barrcls of oil per dav, which
representation, in trunth and m fact, was false,

£ 3 L] #*

(g} On or about March 26, 1954, defendants
represented to plaintiffs at Newcastle, Wyoming
that aflter the total consideration of $62,000.00
had been paid by plaintitffs to defendants for
their respeetive interesis in said lease plaintiffs
would reeeive a 100% return on thelr Investments
within 18 months, which representation, in truth
and in fact was false.”

The plaintiffs in the Wyoming action alleged that they
first learned of the untruths and omissions relied apon
by them “during on or about the month of June, 1954."

Fixhibit “M"™ in the imstant case is the formal de-
mand made by Dupler, Marens, Itoe and Zinik upon Sim-
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mons for the repayment of the sum of $62,000.00 and the
formal offer to reassign and relinguish to Simmons the
various percentages of plaintiffs in the leasehold inter-
est. The demand expressly excludes the defendant Yates,

but nevertheless designates his pereentage interest as
being 10%.

Portions of the deposition of Dupler taken in the
Simmons case were before the court in the Inatant action
through the medium of Exhibit “C”. Portiong of the
testimony of Dupler, Mareus, Zinik and Roe given in the
irial of the Simmons action were before the court in the
mstant case through the medinm of Exhibit “B”. Bpe-
cific relerence will he made hereafter to the previous
testimony ol the plaintiffs, and partieularly with regard
to the allegations of the complaini insefar as it alleges
a material represeatation of fact by the defendant Yates
and plaintiffs’ relianee npon the same.

{e) Statute of Liwmitalinns

In addition to the matters alleged im the Simmons
and Aimonetto eares as constifuting the fraud and deceit
therein relied wpon, and concerning whieh the plaintiffs
bw their variouz pleadings stated they had knowledge of
duoring or abhout the month of June, 1954, as contrasted
with the gllegations in the instant case to the effect that
they did nolt know of the alleged fraudulent eondust
of Yates “until June, 1956,” there are the affidavits ol
J. Bracken l.ee, Ramon N. Bowman, Dr. Rowland .
Merrill, Leland 3. I'lint, Thomas Yett, Maurice Ander-
son and Jess Wort (Exhibits " through “L") in the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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mstant case. Certain of the affidavits, concerning which
we will have more to say, attribute statements to Dupler
and Zinik reflecting apon the integrity of the allegations
of digscovery of the alleged wrongdoing on the part of
defendant Yates as ulleged in the instant case, (ne or
more of the affidavits corroborate the matters eontained
in the Aimonelto and Simruons complaints and the festi-
mony of the several plaintiffs in the Simmaons suit to the
effect that plaintiffs had knowledge of defendant’s acti-
vities in connection with the Wyoming leases more than
four vears prior te the commencement of the present
action,

(d) The Amended Complaint

The first and third causes of action (K. 35-37 and B.
H0-41 respectively) are on behalf of the plaintiff Dupler.
"The second eaunse of action (R. 37-39) is brought by the
plaintifts Dupler, Zinik and Roe and all three causes have
to do with the Aimonetto transactions as outlined above,
the several plaintiffs aslkang by way of damage from the
defendant Yates the varions soms of money that they
previously paid to the Aimonettos. The fonrth canse of
action {H. 42-44) 1s brought by all of the plaintiffs, in-
cluding Marcus, for the reeovery from defendant of
the money paid by them to C. B. Simmons for their re-
spective interests in these transactions. The fifth cause
of action (R. 45-49) combines and rcstates 1n somewhat
of & narrative form the other four causes of action. The
amended complaini, along with the proposed amendment

to amended complaint (R. 92-94), proposed to be filed
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after the court had entered its summary judgment of
dismissal, will be diseussed nunder the appropriate points
that are to follow and by way of argument.

STATEMENT OF POINTS RELIED UPON

The entire issue on this appeal is whether the trial
cnurl erred im granting summary judgment in faver
of the defendant upon the premise that the amended
complaint and admissions on file, together with the affi-
davits, show that there is no genuine issuc as to any ma-
terial faect and that the defendant is entitled to a jndg-
ment as a maiter of law as provided by Rule d6(c¢), Ltah
Bules of Civel Procedure. In support of the judgment
appealed o and the point that plaintiffs urge in the
refusal of the trial court to permit the further amend-
ment to the amended complaint, we urge the following:

POINT 1,
THE AMENDMENT WAS PROPERLY REFUSED.

POINT II.

THERE I8 KO GENUINE I35UE AS TO ANY MATERI-
AL FACT INVOLVING THE SIMMONS TRANSACTIONS

FOINT I11.

THERE I3 NGO GENUINE TSSUE AS TO ANY MATERI-
AL FACT INVOLVING THE AIMONETTO TRANSACTIONS.

POINT IV.

THERE WAS NO FIDUCIARY RELATIONSHIP BE-
TWEEN PLAINTIFFS AND DEFENDANT.

POINRT V.
PLAINTIFFS ACTION IS BARRED BY SUBSECTION
2 OF SECTION 78-12-26, UTAH CODE ANNOTATED 1953,

Sponsored by the S.J. Quinney Law Library. d by the Institute of Museum and Library Services
Library Services an hy the Utah State Library.
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ARGUMENT

POINT I.
THE AMENDMENT WAS PROPERLY REEFLUSED.

Plaintiffs premise their argument on this peint upon
the proposition that the trial eourt committed prejudicial
error in not permifting them to further amend their
amended complaint after summary judgment. By their
argument they reflect upon the prejudieial effeet of the
refusal by saving, in offect, as they do on page 7 of their
hrief, that they believe the amendments not to he “ahso-
lntely necessary.” 1If the proposed amendments were not
necessary, the rejection of the same eould not be preju-
dicial. See Hoover ¢, Lacey, 80 F. Supp. 691,

While leave Lo amend pleadings shall be freely given
“when justice so requires™, the liberality of the rule is
not withont limit, particularly when no amendment of
substance 1s contained in the offered amendment. Dawis
Stock Co. v. Hall, 2 TTtah 2d 20, 268 P, 2d 955, The rule
permitting amendments 1s direeted to the sound disere-
tion of the eonrt and no abuse of discretion is shown.
Plaintiffs’ offered amendment contaimed nothing new
and not previously before the court,

POINT I1.
THERE I8 NO GENUINE ISSUE AS TO ANY MATERI-

AL FACT INVOLVING THE SIMMONS TRANSACTIONS.

The fourth canse of action (R. 42-45) involves a )%
working interest, the subject of a purchagse and sale
agreement dated April 3, 1954, hetween . B. Simmons,
ag seller, and Dupler and Yates, ag huvers, which work-
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ing interest was assigned to plaintiffs as stated above.
By the econtracl the money to be deposited was “for the
expense of drilling and eompleting”’ a well. It is alleged
that the defendant represented to the plaintitfs “that the
plaintiffs and defendant had to put up the sum of $77,-
500,00 in order to acquire a 5% Interest ***7 [} is alleg-
ed that this reprezentation was knowingly false and un-
true, was made lor the purpose of deceiving the plamntiffs
and inducing them to put up money for the acquisition of
said 50%: interest. It is also alleged that in reliance
upon this representation, and other represeniations fo
he hereafier noted, the plaintiffs between the 13th day
of ¥ay, 1954, and the 1st day of June of that year “paid
to the said Simmons and delendant” the speeific amnounts
hereinabove sel forth in connection with plaintiffs’ action
in the suit brought by them againat Simmons in Wyo-
ming and for which amounts they now zeek to recover
against Yates,

In the deposition of Dupler taken in the Wyoming
action, Kxhibit “C'”’ in the instant ease, Dupler testified
in part as follows:

“@Q. Now, Mr. Dupler, *** when did you first meet
Mr. Simmons?

A, Some time im March, 1954, the latier part of
March.

Where was that?
At the Antlers Hotel.

And how long had you heen in Neweastle at
that time before vou met Mr, Bimimons?

- o Po

I believe we got in that day, some time during
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that day.
. Who do you mean by ‘we’?
- With a party by the name of Howard Mareus.
Who is he?

. He's one of the men that has an interest in—

Q. I see, ong of the plaintiffs in this case, and
what was the purpose of vour going to New-
cadtle at that time?

We had an interest at that time in a couple of
o1l wells.

(. Was that the Aimonetto stufl?

A, Yes.

). How long before this time did vou acquire
the interest in the Aimonetfo property?

O O

>

A Well, it wasg some time in January, I belicve,
(. Of the same year?
A, Yes.

(. And was that a completed deal at that time,
the Almonetto deal, or was that sfill pending?

A, When wag this?

). At the time vou met Mr. Simmons?
A, That was completed,

Q. The Almonetto deal?

A, Yes.

L &£ *

. Who is Mr. Yates?
A

. He's a party that has an interest in this oil
well.

(). Is he connected in this lawswit?

A, IIe’s not connected with the lawsuit, but he
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has an interest or did have an interest. (Page
2)
(). Go right ahead in your own words.

A. And then Mr. Simmons started tallang to us
and he started {felling us how bad these
Aimonetto boyvs were and that they are no
good, that he wants people to come info New.
castle, he wants them to make gome money.
and one of his words was, wani 1o put the
nose hag on yon fellows so vou fellows ean
make zome money. I remember thuat word
distinetly.

® = b

the next morning we met with Mr. Simmons.
and when 1 say ‘we,” Mr. Yates and mysell.
Mr. Yates sfayed there about two minutes
and he excused himgself, he had some other
private busincss to lake care of. Then the
eonvergation slarted.

(). What happened then?

A, Mr, SBimmons had two deals. One deal, if 1
recall eorreetly, it was a completed well that,
cither 12(0) acres or 160 acres that he thinks
could he bought for about $200,000.00. Then
he had thix tract which was called Yo, 3 of
40} aeres, and he was lalking ahout that, and
he savs that that deal is surrounded by big
producers and that this fract there with the
deviee that he has exelusive on eould be made
into the largest producer in the field, and it
wonld produce nol less than a thousand
harrels of oil per day. He brought out this
catalog—well, it was a brochure js what it
was, and he showed me the picture of this
deviee, and he says instead of having just
one hole, you wonld have five or six different
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holes. I don’ reeall just how many. I know
the prongs—I remember it had four prongs
on it

But it was cloge to the Aimonetto lease?

Yes, and that was sarrounded by some oil
wells, was supposed to have been some big
producers, I understood. Now, this could
have been later on or that afternoon. Now I
can’{ reeall at this moment.

L] L 3 [

A, All T can tell vou is that T know I was out
there, and whether it was that day or maybe
a week or two or three later, but I imagine
it was that day because I was itapressed with
all these oil wells around this 20 acres of land.

There was nothing on the 40 aeres at that
time?

{Page 3)

No, sir.

You saw the other wells?

They were close by.

#* ] *

We got back to Salt Lake City, and I met
with Dave Zinik, Ben Roe and Howard Mar-
Cus.

- L *

A. And we talked things over, and then we got
together — Mr. Yates was back in town and
we talked to him. Then, oh, it must have been
a week later from the time I left Newcastle,
about a week later, Mr. Yates placed a call
to Mr. Simmons from Mr. Zinik’s office. All
the hoys were there, and Mr. Simmons want-
ed $90,000.00 for fifty per cent of the well,
and then I took the telephone, and we com-

b ©

o

> POP
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promised at $77,500.00, and he told us or he
told me rather to have my attorney draw up
the papers in Salt Lake City because if he
had them drawn up, there may he a lot of
changes made and so forth back and forth
that would delay the starting of this well, so
there was papers drawn. They were gent
to Newcastle. They were signed, T think, by
Mr. Simmons. They was returned to Salt
Lake City.

¥ * *

Q. Go ahead. Then what happened. This agree-
ment was between you and Yates and Sim-
mons?

A. No, but I was the agent for Mr. Zinik and
Mr. Roe and Mr. Marcus.

Q. Tt starts out, in agreement befween Mr. C. B.
Simmons and Dupler and Yates, the second
parties. I see, the first party agrees to de-
liver assignments to Dupler, Yates, Marcus,
Roe, and Zinik—1I gee. Go ahead.

[ was merely their ugent.

Now, the money was to be put at the bank
until the well was drilled?

Until they —

Hit the sand?

The sand.

Was that done? Was the well drilled?

Yes, sir.

Is Yates still in thes deal?

Sir, I couldw’t tell you what degl he is in,
Why was the money turned over? (Page4)

PO POPOPOE Op

Because our agreement was when they hit
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the sand, thai we were supposed fo turn the
MONey OVer.

So vou turned it over in compliance with the
agreement then?

Yes,

#* L *

You say you turned it over—Yates. handed
you the paper to sign?

Yes.
So you relied on Yates who was vour partner?

1 didw’t rely upon Yates to turn the money
over, I saw the Schiumberger.

B

You are saying now that in purchasing this
0il, this lease, that you relied nupon the use
of that deviee as your reason for participat-
ing in the thing, or to what exteni did you
put it that way?

To what extent?

Yes.

I will give vou a simple figure,
That’s what 1 want.

Mr. Himomons took out a pencil and paper
out of his pocket, or he had a piece of paper
lving there, and he says, ‘If this o1l produced
1,000 barrels of eil per day,” he says, ‘I have
a contract.” L don't (Page 5) know with who
he had it. ‘We can get $2.40 or $2.50, I don’t
recall the figures, ‘for the oil. Within three
months to eighteen meonths, vou will get your
money out and double it,’

1 wee. That’s what vou relied on then?

A. After all was said and done, when & man
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makes a statement of that type and shows
you figures and tells you he has this device
and what this is going to be—

I zee, and that was done before the well was
started?

A. Yes, that’s what took place. That’s what took
place in the room downstairs, not upstairs,
downstalrs between he and I in the apari-
ment where we were supposed to be. He pull-
ed the pencil and paper ouf. He’s got a con-
tract for all the oll he can deliver, whether
$2.40 or $2.50 a barrel, and the well is to pro-
duce at least a thousand harrels a day. My
(iod, it was box car numbers, and T didn't
know. Mayvbe he was right and mayhbe he
was wrong, but I thought he was right. He
was an oil man.

. That’s what you relred on then?
Surely.

(Jther than that, what other so-called mis-
representations did he make to you or fraund-
ulent statements or things that were wrong
outgide of that representation there? What
elge did he say?

Well, he said so muech—he kept on talldng.
That’s what I want to find out.

I ecan’t recall sll of the conversation, but he
was going to make us fellows rieh.

All right. That’s another thing you relied
on?

O P

He was going to make us rich.
You relied on that?

That’s right.

He didn’t make vou rich?

crpopr © PO
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He didn’t inake us rich.

Say, by the way, for the record, who is Mr.
Zinik? (five us his name and what he does.
I mght want to eontact him.

Mr, Zinik ig in the sporting goeds business.
It’s at 115 South Main,
How abont Mr, Roe?

Mr. RRoe has offices on the ninth floor in the
Deseret Bank Building,

Salt Lake?

Yes.

What does he do?
He'’s retired.

‘What’s yvour assoeiation with them, Mr, Dup-

ler?
Just personal friends.

You are not associated with any business
venture?

We could be. I wouldn’t say we are not asso-
ciated. We eould be in some other ventures,
yes,

My point is, how did you happen to go hack
to Salt Lake and look up these two men to
share in this (Page 6} ventore instead of
some other two people? Was there any rea-
gon for it?

Suppose you had a good personal friend that
you associated with and you think you got
something pretty good?

Just a personal relationship then?
Yes,

No other reasen. Are they wealthy men or
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well-to-do men?
They are all wealthy men.

You knew they had the money if you could
go ahead with the deal?

That’s right.

S0 after this one deal was eompleted and
didn’t come up to par or ecome up to your
expectations, that’s whenr you made up your
mind vou wanted your money back, and from
that time on nothing has been done?

A. No, sir.
(). And that’s when the lawsuit was filed?
A. That’s right.”” (Page 7)

From the foregoing, together with the allegations
in the Wyomning action (Exhibit “A” herein), the allega-
tiens that Yates represented “that the plainfiffs and the
defendant had to put up the sum of $77,500.00 in order
to acquire a D09 interest,” that the plaintiffs relied up-
on said alleged representation and that they “paid to
the said Simmons and defendant” the amounts specified,
are entirely dissipated.

o Lp

At the trial of the Wyoming aetion Dupler testified
as indicated hy Kxhibit “B” in the instant case reiterat-
ing, in substanee, the testimony given on his deposifion,
However, further testimony of Dupler should be noted:

“QJ. After the econversation over the telephone

in Mr. Zinik’s store to Neweastle, what did

vou next do in relation to this deal? Where
did you go, what did youn do?

A, Well, T done nothing any further, Bill
Q. Did vou go to any lawyers, talk to any
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people?

No, I told—I don’t recall whe it was, Howard
or Mr. Koe, they went up to see my attorney,
Sam Bernstein. I did not go.

Yes, sir, I paid $15,500.
When did you pay the first of that?

Well, the first of it, 1 helieve, was in April,
early part of April.

19541

Yes, sir. I didn’t pay it personally, Ben Roe
paid it for me.

Ben Roe advanced if for you?
He loaned me the money, ves, sir.

-

Did vou subsequently repay him?
Yes, sir. (Page d)

3* ¥ #*

And Mr. Yates introduced Mr. Simmons to
vou after he had invited him ap?

Yes, sir.

oF £ FPOre PO pop

And the prineipal topic of the conversation
at that time was the proposition of your desl
with the Aimonetto’s?

With who? With Mr. Simmons, you mean.

Mr. Simmons and Mr. Yates, You and Mr.
Marcus and Mr. Simmons and Mr. Yates In
this room after midnight on your first meet-

ing.

A. | dont recall just exactly what the topic
was of Mr. Atmonetto.

Q. Well, what did you talk about?

A

We talked about different things, I know one
thing, as I said before, that he was brought

L

Sponsored by the S.J. Quinney Law Library.
Library Services ana

ed by the Institute of Museum and Library Services
hy the Utah State Library.




O L

Q.

A,

25

up for one reagon, to try to prove to us that
the Aimonetto’s were dishonest.

» & -
And vou called Mr, Simmons?
Yes, sir,

You are not positive of anything, but you
know vou talked about the price and had it
reduced?

Well, we had 8 — we had talked about the
whole deal, the whole thing had to be ironed
out on the telephone, the whole deal was
transacted on the telephone, called for what
it states in this contract, and that was the
conversation evidently that was on the tele-
vhone, because — (Page 7)

Were vou and Mr. Yates subsequently got
together in Salt Lake, did you?

Well, we got together, I believe Howard and
I and Mr. Zinik and Mr, Roe got together
the following morning of our arrival and we
talked this thing over. Yates did nof come
back with us. Yates stayved over. I helieve
it was the next day after IHoward and I talked
to Zinik and Roe that Yates — we had a meet-
ing with Yates. That was the morning, or [
believe that was the day that we called Mr.—

Well now, Mr. Dupler, what was your rela-
tionship with Yates at that time? Were you
and Yates pariners?

No, sir.,)? (Page8)

Plaintiff Mareus, testifying in the Wyoming action,
stated in part as follows:

HQ‘
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¢haser of an interest in the lease in question?

Certainly. I knew nothing about the oil busi-
ness, so I relied on what I was told by essen-
tially Mr. Simmonas.

You say ‘essentially,” what exactly that he
told you did you place relianee on?

1 placed relianee on the statement that this
would be a minimum of a thousand barrel,
a day well, and we would make a great deal
of money on this investment if we took if,
and that he would use this—this driiling tool
that went ont in different direetions, I relied
on those statements.

Pardon?
I relied on those statements.” (Page10)

Plaintiff Zinik testilied in the Wyoming action in
pari as follows:

“Q

A.
0.

o pob

o b

‘ed by the S.J. Quinney Law Library.

Had yvou ever met Mr. Simmons before the
day of the telephone conversation from your
place of husiness to Neweastle?

No, sir, I did not, sir.

When did you first learn of the fact that an
interest might be purchased in the 4(-acre
legse involved in this case?

When Joe Dupler came from Newcastle.
And from whom did you learn 1t?

From Joe Dupler ::md Howard — Howard
Marcus.

Did they relate to you anything that pur-
portedly or reputedly had been given to them
by Mr, Simmons at Newcastle —

YES- L& K ]

Yes. And what did they tell you? That is,
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that they had learned from Mr. Simmons
about this property, this 40-acre tract?

Well, the way they brought it out for me,
they learned — they thought it’s a very, very
good deal and Mr. Simmons is a very (Page
12} fine fellow and knows what he is doing
and knows how to drill a well.

What elze?

And I’'m sure we can trust them, and he was
going to drill a well entirely different than
the others, and so — they explained if to me
with these different ways of drilling it, four
or five different ways, that it extends, and
that the well is going to bring in at least a
thousand barrels of oil a day, and that we get
our money out of it within ninety days and
we'll more than donble onr money within a
vear and a half.

MR. HICKEY: May 1 ask the Court, is
it now the state of the record admifted that
Dupler and Marcus and Yates were the
agents of Zinik and Roe? Is that the theory
that this is going in on?

ML, BROWN: I don’t think there is any
theory that Yates was arn associate at all.
It isn’t intended by us.

T

Now, Mr. Zinik, I am going to ask you this.
At the time vou elected to go into this ven-
ture, which 1 take from your testimony to be
at the time of the telephone call or abeut that
time, did vou rely upon anything other than
your own knowledge of the area where the oil
was located? (Pageld)

Yes, Bir.
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Did you have any independent knowledge of
the oil activities around Weston County,
Wyoming$

Absolutely nothing.

None at all?

NO.

{pon what did you relv in making that in-
vestment; ?

Well, T relied on Mr. Simmeons. It was brought
out that he was an honest fellow and we can
trust him—

Did you place any reliance upon what Mr.
Dupler and Mr. Marcns reported fo yon as
the representations of Mr. Simmons at the
time yvou elected to go into this transaction?

I did.

Is that all that you relied upon m going wnio
134

That’s right”’’ (Page14)

Plaintiff Roe testified in the Wyoming action in part

as follows:

iiQ'

A
Q.
A.
Q

Sponsored by the S.

Now coming back to the meeting in the May-
flower Cafe, did Mr. Dupler or Mr. Yates ad-
vise you or state to you things which were
reported to yon as representations of Mr.
Simmons in respect to the oil and gas lease
involved in this case? Just ves or no.

Yes. With — may I make this correction,
pleage?

Yes.
Mr. Yates was not present.
I am sorry, [ misnamed the parties.
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Yes.

Present besides vourself and Mr. Zinik were
Mr. Dupler and Mr, Marcus?

Mr. Dupler, Marcug, Zinik and I.

And was it Mr. Dupler and Mr. Mareus who
had been to Newcastle, is that right?

Right.

Now did they advise yon, those who had been
and just returned irom Newecastle, did they
(quote) to you anything that Mr. Simmons
represented abkout the oil and gas [ease in-
volved 1n this case? Just yes or no.

Yes., (Page15)

* ] x

A. One of the first things that was relayed to
me that Mr. S8immons is an oil and gas man,
he knows 8 great deal about ¢il and gas. Mr.
Nimmons told them that that piece of prop-
erty—the description of which I don’t know—
is a very fine piece of property, it will be one
of the finest wells in that part of the country,
that they contemplate using a special tool
that has recently been patented and he had
the right to use it, and the—to be expected
that a well will be in excess of a thousand
barrels a day, it will pay out in three months
and maybe double in eighteen months. 1t is
going to be the biggest well in that part of
the eountry.

Q. Did vou place any rcliance on these quofed
statements at the time you entered into this
venture?

A, Natorally. (Page16)

#* B

Q. Now I understand from your testimony, that

o op OF
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vou became interested in what has been re-
ferred to here as the Aimonetto leases and
that von beeame interested in those the latfer
part of February or early part of March,
1954, is that correct?

That’s right, sir.

Now isn’t it a faet that vou became interested
in those through representations made by Mr,
Joe Pupler?

No, sir.

Well, who made the representations that in-
terested you in those?

The day happened to be Washington’s Birth-
day, 22nd of February, I happened to be in
Lias Vegas, Nevada, and there I met one of
the Aimonetto boys and Mr. Yates, and I
talked to them about it and they were lelling
me that Joe Dupler and—well, the family,
has made a litfle investment in if, 80 we kept
on talking, and I had been away and 1 took
the telephone and I talked to Joe Dupler in
P'rlm Springs, California, and just asked him
what did he think about it or what did he
know about it. He =aid, “Well, T don’t kmaow
much about it exeept I put up my money.’
I said, “Well, T go back, maybe I will invest a
little money.” Which I did.

Now did anyone tell you, Mr. Roe, that the
Neweastle country in Wyoming was generally
booming and malking a lot of money in oil?

1 don’t recall at that time in Fehruary when
I was in Las Vegas anybody telling me that.

Now youn testified as to the persons upon
whom you relied for this particular venture.
That is, the Taxlor No. 34 venture.
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Yes, sir.

o

I think you said you relied upon the state-
ments made by Mr, Marcus and Mr. Dupler
with regard to the representations they made
about Mr. Simmons.

That’s right, sir.

Well, I'll try to rephrage 1t. Did Mr. Marecus
tell you he had no more knowledge of Mr.
Simmons than what he had acguired in sev-
eral meetings in a twenty-four heour period?

That’s right.
You know that he didn’t know him very well?
Well, only fo the extent he told us.

Well now, what did Mr. Dupler tell yvou ahoui
how long he had known him?

He has known him about that length of time
or {Page 17) longer, I don’ recall jusf ex-
actly, and he told me and he told the group
that to the best of his knowledge the gentle-
man in guestion, Mr, Simmons—first, that
he knew the oil business, second, he was
honorable. Those fwo things was the most
important information I received. These two
things I based my decision, those are very
important facts.

o p

S il o

Q. Yes, sir. Now you were relying on what Mar-
cus and Dupler said, you had never seen
Simmonsg, isn't that eorreect?

A. That’s right, =ir.
Q. So you placed all your reliance on the state-

ments made by My, Dupler and Mr. Marcus,
is that correct?

A. Right, sir.,” (Page18)
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The foregoing disproves the allegations in the fourth
cause of action that Yates represented that he had put
up the sum of $15,500.00 for his 10% interest in the Sim-
mong transaetion; that he represented to the plaintiffs
that he was acting in their behalf and not for S8immons
and the plaintiffs alleged reliance upon said purported
representations. Paragraph VII of the {ourth cause of
action (R. 41) is commeon to all of the various causes.
The allegation is to the effect that defendant was a sue-
cessful investor with a “great amount’ of experience
in the investment field; that he had formed a fraudulent
scheme to induce members of the pubhe to invest in o1l
and gas leases in Wyoming and to make representations
that he, himgelf, was investing, fraudulently eoncealing
the fact that he had made prior arrangementis with the
Aimonettos to receive either an interest in the lease or
part of the money paid by members of the public for
getting them to so invest.

It is alleged that Yates made the “foregoing repre-
sentations” to plaintiffs with the express purpose of
inducing them to invest money in the leases; and

“that becanse of the statements of the defendant
said plaintiffs eame to rely fo a greai exteni up-
on the said defendant and relied upon defendant’s
statements that he was investing money in said oil
and gas leases and a confidential relationship ex-
isted between defendant and plaintiffs. If plain-
tiffs had known that defendant was to receive an
interest in said wells, or money, they would not
have invested therein without further extensive
investigation.”
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The testimony of the plaintiffs in the Wyoming ae-
tion against Simmons belies the allegations of said para-
graph VIL 1t is clearly shown that the plaintiffs, all of
whom are successful business men, exereised their own
judgment in the premises and they relied upon the state-
ments and representations of Simmons, fantastic as they
were, communicated to them personally by Simmons, or
relayed throngh Dupler who stated under oath that he
wag their agent. IFarthermeore, the allegations with re-
gpect to the alleged scheme on the part of the defendant
are equivocal ag are the statements that the plaintiffs, or
any of them, relied upon any representation that defend-
ant himself was investing money in the leagses. The pre-
vicus testimony of the plaintifls contradicts the material-
ity of the alleged representationg attributed to defend-
ant by saild paragraph VII and the similar allegations
¢lsewhere in the eomplaint.

['nder the ¥edecral rule identical with Rule 9(h),
Utah Rules of Civil Procedure, the Court of Appeals
for the District of Columbia in Merchant v. Davies, 244
F.2d 347, held that the phrase “known or should hawe
been known? did not meet the requirement that in all
averments of frand and mistake the eireumstances con-
stituting fraud or mistake shall be stated with par-
ticularity. We submit that the equivocal allegations as
eontained in paragraph VIII are not sulficient, particu-
larly in face of the unequivoeal prior testimony and the
allegations as contained in plaintiffs’ eomplaint against
Simmons in the Wyoming action.
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The materiality of the conduct attributed to defend-
ant by the expressions similar to those contained in para-
graph VIT of the fourth cause of action is not apparent
and that it must be made go ig the holding of this Court
in Dawvis Steck Co, v. 3fl, supra, expressly stating that
one of the basic elements of pleading a cause of action
based upon frand *is the maferiality of the alleged
Talge representations.” The Court cites Stuck v. Delia
Fand & Water Co,, 63 Utah 495, 227 P, 791; Oherg w.
Sanders, 111 Tlah 507, 184 P.2d 229: Pace v. Parrish,
122 Utah 141, 247 P.2d 273,

It 18 not denied in the record that Dupler was acting
in the Simmnons transaction on his own acecunt and for
the acconnt of his co-plaintiffs. He conducted the bargain-
ing with Simmons, reducing the asking price from $90,-
000.00 down to $77,500.00. He and his co-plaintiffs werc
persuaded by the statement of Simmons that the well to
be drilled on the properiy “would be a cinch, not less
than 1000 barrels a day” and that s gadget or deviee
would be used which would make not one but five holes
in the drilling operation. The plainfiffs were persuaded
by the statement that they attribute to Simmons that the
income would he $2400.00 a day and that the “box ear
numbers™ meant their original investment would be re-
turned to them within eighteen months. After suceess-
fully prosecuting their action against Simmons they eare-
lessly distegard that proceeding and their sworn testi-
mony by fiefitions allegations against Yates, leaving to
him the burden of showing through the medium of the
summary judgment proceedings that in reality there is
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no genuine 1ssue as to any material {act.

POINT III.

THERE IS NO GENUINE ISSUE AS TO ANY MATERIE-
AL FACT INVOLVING THE ATMONETTQ TRANSACTIONS.

The allegations with respect to the alleged misrepre-
sentations, the materiality of the same and reliance are
obscure and confusing throughout the entire amended
complaint. We differ from plaintiffs in theiv statements
concerning the same. The first three canses of action,
degling with the Aimonetto leases, eontain substantially
the same allegations, varving with the interests sold and
the amounts paid. In the first cause it is alleged that
defendant represented that the purchase price of an
undivided one-fourth interest would he the sum of $60,-
000.00 and that he had paid $30,000.00 {or one-half of
said interest, Contrary to the statement on page 3 of
plaintifts’ brief, there is no allegaiion in the complaint
that the defendant represented the “worth” or valne of
any oil well or property. It is alleged that defendant
representad himself to be aeting for and on behalf of
Dapler, when in fact he was representing himself and
the Aimonetios. The direct allegation of reliance is con-
fined to the alleged representations of the purchage priee,
the payment by the defendant of the amount specified and
that defendant was acting for the plaintiff Dupler. Para-
graph VI of the first cause of action is the same state-
ment as contained in paragraph VII of the fourth cause
of action, which we have diseussed above.

Contrary to the allegafions of misrepresentation and
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of reliance, and reflecting upon materiality in the ingtant
cage, Dupler asserted in the Wyoming action against the
Almoncttos that he had been defrauded by {them in the
particulars deseribed in snbparagraphs (a) throngh (r)
of paragraph 3 of his second and third eanses of action
therein (Pages 4-10, Exhibit “D”). Among the allega-
tions are the stalements that on or about Deeember 20,
1953, Joe Aimonetto represented in person to Dupler
as an inducement to get Dupler to purchase the identical
security alleged in the first canse herein that the well
drilled on said property had a greater prospeciive income
producing power and value and was producing at a rate
greater than it was in fact. That Dupler was induced
to purchase the interest by direct contact with the Aimon-
ettos and by what they had to say about the wells re-
mains unchallenged in this record. The plaintiffs do not
allege that Yates made or joined in the representations
attributed to Aimonetto. The things that they say Yates
represented were matters separate and apart from the
things that the Almeonettos did and said that induced
the purchase of the interest, therefore the alleged mis-
representations on the part of Yates are collateral and
immaterial.

The third cause of action, likewise on behalf of
Thipler, concerns a 5% interest in a well on Section 2
as covered by the Aimonetio lease. 'While paragraph 7
of this cause contains the same equivocal allegations as
contained in the same paragraph of the fourth cause of
action, it particularizes on the item of $7,000.00, which
item it is alleged defendant falsely represented that he
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had paid to the Aimonettos for Dupler and that in reli-
ance on the representation Dupler paid the amouni to
Yates. Again these allegations are refuted by the allega-
tions of the Dupler action in Wyoming against the
Aimonetios,

The portions of paragraphs 8 and 9 of Exhibit “D”
quoted above are to the effect that the cazh considera-
tion of $7,000.00, plus a portion of the completion costs
of the well, for a 5% interest was agreed fo belween
Dupler and the Aimonettos by long distanee telephone
between Newecastle, Wyoming, and Palm Springs, Cali-
fornia, and that on March 5, 1254, the Aimonettos assign-
ed the interest to Dupler for which he paid the Aimon-
ettos the eash consideration of $7,000.00. The discrep-
ancy between the allegations in the instant case and the
allegations of direet payment of the item by Dupler to
the Aimonettos, as alleged in the Wyoming case, are not
explained in the present record and, therefore, the trial
court was Justified in holding that no genuine issue was
raiged in that respect. The integrity of the pleading is
challenged in this as it is in other partieulars.

The second cause of action brought by plaintiffs
Dupler, Roe and Zinik also involves the well on Section
2 covered by the Aimonetto lease. The interests and the
amounts paid therefor were the subjeet of the separate
suits brought by said plaintiffs against the Aimonettos
in Wyoming and which are outlined above, The allega-
tion is that Yatcs represented that he had put up $17,-
500.00 when in faet he had not; that he was acting in the
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transaetien on behalf of the plaintiffs when in faet he
was representing himself and the Aimonettos; that the
representations were false and were made for the pnr-
pose of inducing the plaintiffs to put nup their money for
the drilling of the oil well. I’aragraph VII is the same
ag paragraph VII of the fourth eause of action.

In the Aimonetto actions Dupler, Roc and Zinik
separately repudiated and resecinded all of the transac-
tions with the Aimonettos on the grounds of fraud and
deceit allegedly practiced npon them by the latter. As
to Well No. 2 on Section 2 Dupler, in the Aimonetto suit,
alleged as against the Aimonettos the acts and omissiong
recited in subparagraphs (n) through (r) of paragraph
3 of his second and third ecauses of action (Pages 7-10,
Kxhibit “D*), among which iz the allegation that by
gontract with the Aimonettos he was to deposit $17,
o00.00 as his share of the costs of drilling Well No. 2
with the Union Siate Bank, Upton, Wyoming, as cscrow
ageni. Roc in his action against the Aimonettos alleged
that the payments of $7,000.00 and $3,500.00 were made
by him to the Aimonettos in paymeni of a 5% and 21,5
working interest respectively in the same well, which
intercsts were negotiated for on or about February 22,
1954, al a time when Roc and Joe Aimonetto were present
in Lag Vegas, Nevada. See subparagraphs {a), {e), {¢)
and (f) of the second eanse of aetion and paragraph 5
of the first canse of action of the Roc-Aimonetio com-
plaint (R, 65-69).

Zinik, while making substantially the same allega-
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tions againgt the Aimonettos as did Roe, alleges that his
communieations with the Aimonetios were by mail in
interstate commerce, In subparagraph (e) of paragraph
3 of the second canse of action of the Zinik-Aimonetto
snit (R. 79) there is an allegation that on or about
February 25, 1954, the Aimonettos “by and through their
agent” represcnted to plaintiff at Salt Lake ity that
Well No, 2, to be drilled by the Aimonettos on Section 2
had a producing potential and capacity equal to or in
excess of Well No. 1. The agent is not named,

Common to the two separate actions brought respec-
tively by plaintiffs Roe and Zinik against the Aimonettos
in Wyoming, with respect to their regpective investments
m Well No. 2, is the allegation that on or about February
9, 1954, the Aimonettos caused a notice to be published
in the Salt Lake Tribune, which publication “was intend-
ed to, and actually did, induce plainiiff and others to buy
fractional undivided inferests in oil and gas rights in
Well No. 2 which was to be drilled by defendants (Aimo-
nettos) on a part of the samne and identieal o1l and gas
lease, namely, the SW148W1] of Scction 2 ***.” (R. 69-
70, 79).

Plaintiffs Dupler, Roe and Zimk, by their allegations
in the Wyoming actions, have refuted the materiality
and their relianee unpon any of the alleged misrepre-
sentafions attributable to the defendant by the first three
causes of action in the present suit. At the most the al-
leged misrepresentations attributable to Yates are col-
lateral to the direct negotiations between the plaintiffs
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and the Aimonettos in the instanees pointed ount above
and to the matters that the plaintiffs said induced them
to purchase the fraetional interests, such as ncwspaper
itetng of production in the field, direet representations
as to the potential of the wells and other matters pointed
out. The general rule that a false representation of a
collateral matter does not satisfy the requisites of materi-
ality is well stated in 23 Awm. Jur., Frand and Deeceit,
Section 113, page 896:

“Immateriality of Collateral Matters. — In order
to fall within the requisites of materiality essen-
tial fo predication of frand on their existence,
representations mmst be relevant to the subject
of & contract and must be ag to some subjeet ma-
terial to the contract itsclf, as distinguished from
matters which are merely collateral thereio and
do not eonstifute essential elements thereof. For
example, 1t has bcen held that represcntations
which merely alfeet the probability that the eon-
tract will be performed are collateral to it, and do
not constitute actionable fraud. It has bee:n held,
however, that they need not relate direetly to the
nature and characier of the suhject matter of the
contract, but that it is sufficient if they are so
closely connected with the contract that the par-
ties would not, exeept for the representations,
have entered into it, and hv such represeniations
were induced to enter into it to the knowledge of
the other party.”

The maiters stated by the plaintiffs in the Wyoming
actions by way of indueement destroy the causal relation-
ship between what they now allege against Yales and
their damage. That there must be a causal relationship
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is the holding of this Court in Fillmore Commercial &
Savimgs Bank v. Kelly, 62 Utah 514, 220 P. 1064, where
the Court stated:

“It is necessary to show not only what the frand
wag, and that injary has been sustained, but also
the connection of the frand with the alleged dam-
age, 8o that it may appear whether the frand and
damage sustain to each other the relation of cause
and effect, or at least whether the one might have
resuited directly from the other. 1 Bigelow on
Fraud, 115.”7
There are other matters that were before the trial
court that are equally as devastating. Each of the Aimon-
etto actions was dismissed by the respective plaintifis
with prejudice and the plaintiffs joined with plaintiff
Marcus in the agreement with the Aimonettos dated
August 20, 1956, and mentioned above. They expressly
agree that all claiing and acecunts cxisting between said
parties up to and ineluding the date of the agreement
were discharged, released, settled and compromizsed (I3,
61). This is in addition to the faet that in the Wyoming
actions, both as against Simmong and Aimonettos, the
plaintifis elected to rescind all of the tramsactions.

The plaintiffs, having elected to reseind the trans-
actions, cannot now take the eontrary position and suc
{or damages. Sce Cook v, Covey-Ballord Mofor Co., 69
Utah 161, 253 P. 196, where the philosophy of the rule
18 discuszed af length.

The agreement between plaintiffs and the Aimonettos
{R. 57-61) was an accord and satisfaction of all claims
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relating to the transactions between the partics, which
the plaintiffe in their brief identify as Wells 1 and 2.
We contend thal ihe agreement was equally a release
of Yates as an alleged joint tortfeasor, there being no
reservation of rights as against him and the instrumeni
not being a covenant not to sne. The general rule that
a person injured by a joint fort has a single and indi-
vigible cause of actlon, and that when the right of action
is once satisfied it ceases to exist, 1s pointed out by this
Court in Dawson v. Beard of Education, Etc, 118 Ttah
452, 222 P.2d 590 The Court algo held that it was un-
necessary, 1n light of the general prineciples stated, to
reconcile the provisions found in the various seetions of
our statute dealbing with obligees and obligors (Section
15-4-1 to Scetion 154-7, and particularly Scetion 15-4-4,
Utah Code Awnotated 1953). The reference made by
plaintifls to 32 Am. Jur., Torts, Section 123, page 465,
states that the conclusiveness of the judgment extends
to the parties of record and persons in privity with them.
The allegation in the instant case is that Yates was act-
ing as the agent for Simmons and the Alrnonettos.

In Greenhalch v. Shell OGd Co., (C.C.A.10), 78 F.2d
492, the Utah statutes mentioned last above were con-
stroned and applied. Af the {ime the release was drawn
defendant’s conneetion with the premises was not known
“and manifestly it was not intended to reserve rights
against an unknown,” nevertheless the Court held thai
the general release discharged the unknown defendant.

While the judgment involving the Simmons trans-
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actions was not before the trial ecounrt on the motion for
summary judgment, nor was the dismissal of the appeal
by the stipulation of the parties as reported in 268 F.2d
217, nevertheless, the trial conrt had the advantage of
the testimony of the various plaintiffs as outlined above,
which testitmony, eoupled with the allegations in the ae-
tion brought against Sunmong, showing, as it does, that
the plaintiffs wore induced by the acts and siafements
of Simmens, matters not here attribulable to the de-
fendant, makes the authorities cited above on the question
of materiality and collateral imrmaterial matters equally
applhicable,

POINT 1V,

THERE WAS NO FIDUCIARY RELATIONSHIP EBE-
TWEEN PLAINTIFF3 AND DEFENDANT,

The Tifth canse of action (R. 45-48) attempts to al-
lege a fiduciary relationship in the aequisition of the
various interests. It is alleged “that the plaintiffs relied
upon the said defendant as their agent and representa-
five and as a partner with them in the investing of money
in the said three oil wells.”” In support of the quoled
statement 1t iz alleged that during the monih of Janunary
and through May of 1954 the defendant contacted the
four plaintiffs and interested them in the investing of
moeney in the three oil wells, representing that he was
investing money in the wells along with the plaintiffs
“and represented to them and acted as though he were
the agent” of the plainti{fs in securing interests in the
wells,. We submit that the allegations do not support
the elaim of agency or partnership or of joint venture,

Sponsored by the S.J. Quinney Law Library.
Library Services an

ided by the Institute of Museum and Library Services
ed by the Utah State Library.




44
which terms are used indiscriminately in the pleading,

Agsnming for the purpose of argument only, and
not conceding that the allegations are sufficient {o sup-
port the claim of agency, partnership or joint ventnre,
it i to be recalled that the various interests in the three
oil wells were transferred to each of the plaintiffs sepa-
rately; that three of the plaintiffs maintained their sepa-
rate actions against the Aimoncttos alleging direct con-
tacts with them; that all four of the plaintiifs, to the
exclusion of the defendant, entered into the Aimonetio
agreement for the reworking of Wells 1 and 2, and that
all four of the plaintifis joined as such in the action
against Simmons (Exhibit “A"). In the Simmons action
Dupler was agked: “This agrecment was befween you
and Yates and Simmons?’ Dupler answered: “No, but
I was the agent for Mr. Zinik and Mr., Roe and Mr.
Mareuas.” Dupler was also asked: “Is Yates still in this
deal? And he answered: “Sir, I couldnt tell vou what
deal he is in.” (Page 4, Exhibit “C"). In answer to the
guesiion: “So vou relied on Yates who was your part-
ner?’’ Dupler replied: “I didn’t rely upon Yates to turn
the money over. [ saw the Schlumberger.” (Page 5.
Iixhibit “C”). In answer to the questions: “Well now,
Mr. Dupler, what was yvour relationship with Yates at
that time? Were you and Yates partners?” Dupler re-
plied: “No, gir.”’ (I’age 8, Exhibit “B").

While the allegations with respeet to the breach
of what 18 now alleged to be a fiduciary relationship are
rather obscure, it would seem that plaintiffs are con-
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tending that in connection with Wells 1 and 2 Yates had
an agreement with the Aimonettos that he wounld be
given an interest in the wells if he were able “to infer-
est” the plaintiffs jn investing their money therein, and
that as to Well No. 3 Yates had an agreemeni with
Simmons to be given an interest without the payment
of any money and that he woald be paid a commission in
the event the plaintiffs invested in that well. Then fol-
lows the allegation that had the plaintiffs known that
Yates wag “promoting”™ the sale of the oil wells and was
receiving an interest and compensation for getting the
plaintiffs to invest money therein, the plaintiffs would
not have relied upon “his word’’ and would not have in-
vested money in the projeets without “further investiga-
tions.”

Asgide irom the faet that the alllegations are so
vacillating and uncertain as to be meaningless, they are
refuted by the record. The allegations with respect to
ageney are unilateral in the sense that it was the defend-
ant who represenied himself “and acted as though he
were the agent” of the plaintiffs. The plaintiffs avaid a
stafement that they designated the defendant as their
agent and outlined the course and seope of the agency.
They say that they relied upon the defendant “as their
agent”” in investing the money, but they do not say what
the agent did on their behalf or what they were confirm-
ing by such reliance.

In 2 Am., Jur., Ageney, Seetion 21, page 24, it js said:

“Necessity of Consent of Parties. -— As hetween
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principal and agent, an agency is created and
authority iz aectually conferred very much as a
conttract 15 made, to the extent that the ereation
results from the agreement between the prineipal
and agent that such a relation shall exist. The
minds of the parties must meet in establishing
the ageney, Otherwise stated, ¢onsent of both
principal and agent is mecessary to ereate an
agency. The principal must intend that the agent
shall act for him, the agent must intend to accept
the authority and act on if, and the intention of
the parties must find expression either in words
or eonduct befween them.”

The fuct that the plaintiffs do not seek recourse
against the defendant on the theory of unjust enrichment
or of a construetive trust, and that they ommi factual
statements pertaining to the ercation of an ageney by a
bilateral agreement, are all indieative, it seems to us,
of the fael that there is a deliberate effort fo avoid the
consequences of an ageney on their part while seemingly
to allege it. Fiven though Dupler testified that he was the
agent for his co-plaintiffs, there is a siudious attempt {o
avoid a partnership or joint venture arrangement he-
tween them, each taking and paving for their separate
interests, and Dupler testifving, as pointed out above,
that he was motivated by friendship in interesting the
co-plaintiffs m the transactions. The trial court properly
disregarded az being sham and illusory the asszertion
of ageney, partnership and joint venture as between
the plaintiffs avd the defendant Yates.

POINT V.

PLAINTIFFS' ACTION IS BARRED BY SUBSECTION
(3} OF SECTION 78-12-26, UTAHR CODE ANNOTATED 1953,
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Plamtiffs attempt to avoid the consequences of the
statute of limitations by the allegation ihat they had no
knowledge of the alleged fraud until June 1956. The
record refutes this allegation. In the Wyoming actions
the allegation is that the various plainfiffs learned of
the frand and deceit therein complained of during the
month of June, 1954 Dupler testified that he learned
that Yates was “pulling off a lot of shenanigans” in
February of 1954, identifying the incident with the time
that a man by the name of Blackwell, mentioned in the
Atmonetto swits, had threatened to shoot the witness
(Exinhit “B,” page §). Marcus testified that he became
skeptieal of the investments made in the Newcastle area
the first part of June 1954, which skepticism was dis-
cussed with Dupler, Hoe and Zinik {Iixhibit “B,” pages
11 and 12).

The aflidavits of Dr. Merrill and Messrs. Anderson,
Bowman, Flint and Lce speak for themselves and corro-
borate the position taken by the various plaintiffs in the
Wyoming actions and their testimony to the effeet that
the plaintiffs knew of defendant Yates’ alleged aequi-
sition of interests in the Newcastle area during the
months of June and July, 1954, and prior thereto. The
affidavit of Mr, Flint (Exhibit “J*’) attributes to Dupler
a statement made about the meonth of July or August,
1954, that he, Dupler, would not recommend that alfiant
“go along further or make an additional investment
with Mauriee Yates.” This affidavit, which ig not denied,
attributes to Dupler lack of confidenee in Yates. The
affidavit of Maurice Anderson (Exhibit “K') attributes
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to Dupler a statement made during the month of June
or July 1954 “to beware of Maurice Yates, and that the
ol properties m Wesion County, Wyoming, in which
affiant had interests in, were worthless.” This affidavit
15 not denied and discloses Dupler’s lack of confidence
in Yates at the times stated. Zinik and Dupler attempted
to contradiet portions of the other affiduvits by argu-
mentative ecanter statements (K. 26-29), but the nndis-
puted fact remains that there was much talk “up and
down the street” by Dupler, the spokesman and agent
for the plaintiffs, through the Spring and early Summer
pf 1954, all connected with the fime that the plaintiffs
¢onclnded that their Wyoming deals were “sonr.”

In Jones Mwn. Co. v. Cardiff M. & Ml Co., 56
Utah 449, 191 P, 426, the statute of limitations applicable
fo fraud was applied to a situation where congiructive
or implied trusts arise ag distingnished from an express
trust. The Court, following Gebson v. Jensen, 48 Utah
244, 158 P. 426, held that in all such ecases the statute
beging to run from the time that the complaining party
discovered the wrongs complained of, or when he was
apprised of such facts and cireumstances with respect
thereto as wonld put & person of ordinary intelligence or
prudence upon inguiry. In Taylor v. Moore, 87 Utah 493,
51 P. 2d 222, it 18 held that means of knowledge is equi-
valent to knowledge and that a party who has the oppor-
tunity o knowing the facts constituting the alleged fraud
ecannot he inactive “and afterwards allege a want of
knowledge that arose by reason of his own laches and
negligence,” citing Salt Lake City v. Salt Lake fnv, Co,
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43 Utah 181, 134 P. 603.

The record shows oecurrences happening more than
three vears prior to the commencement of this action in-
consistent with agency, partnership or joint wventure.
Yates was present when Simmons attempted to persuade
Dupler that the Aimonettos were dishonest. This was
in March, 1954, The aetions subsequently brought
against the Almonettos were by the individnal plantiffs
and were not on the theory of partnership or joint ven-
ture. Yates was not joined in the actions nor was he =
patty to the settlement with the Aimoneftos. Dupler
testified in the Simmons suit that Yates was neither a
partner nor an agent. The Simmons fransaction was
negotiated by Dupler in the presence of the eo-plaintiffs
and Yates. Dupler’s attorney prepared the purchase
and sale agreement. lach of the plaintiffs alleged direect
contacts with Simmons; that they were indueced fo in-
vesl their money by newspaper accounts; the promise
of fantastic monctary rewards held out to them by
Simmmons, to say nothing of the intriguing gadget that
Simmons said would result in not one well hole but five,

In Felkner v. Dooly, 28 Utah 236, 78 P. 365, it is held
that when the trustee denies the trust and assumes own-
ership of the trust property, or denies his liability or
obligation under the frust relation in suech manner that
the cestwi que trust has actual or eonstructive notice of
the repudiation of the trust, “then the statute of limita-
tions attaches and begins fo run from that time, for such
denial or adverse claim is an abandonment of the fidu-
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cigry character in which the trustee has stood to the
property.”

In Gibson v. Jensen, supra, there is g statement that
mere eoncealment of the ageney, if such be done, 13 not
such fraud as will toll the statute. We make relerence
to this statement because of the possible implication that
the gravamen of the action ig the alleged agency undis-
closed helween Yates on the one hand and the Aimonettos
and Simmong on the other hand. The position that plain-
{ifis seem to take on this score is jnst as confusing as are
the aliegations contained in their complaint, mainly fer
the reason that the record shows that the plaintiffs dealt
direetly with the Aimonettos and with Simmons and not
with Yateg, and nof thinking that Yates was the principal
while in fact he was an undisclosed agent. The statement
in the Gibson case that the concealment of the agency
18 not such frand as will toll the statute means, 1t secms
to us, that it plainlifls’ aetion is barred againzt the prin-
cipals (Aimonettos and Simmons) it would he barred
against Yates, and that the fact that the alleged agency
between Yates and his alleged principals was not dis-
closed would not tell the statute. Therefore, the allega-
tion that the frand by Simmons and the Aimonettos was
diseovered during the month of June 1954 would be avail-
able to Yates, and the sialute wouwld not be tolled In
the assertlon that the ageney relationship was not dis-
covered until a later dade,

This aclion, unlike the case of Kamas Seeurities Co.

v. Taylor, 119 Ttah 241, 226 P.2d 111, relied upon by
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plaintiffs, is based on fraud and deceit. In the Kamas
Securittes Co. case the defendant, as secretary of the
plaintiff corporation, had possession of thirty shares of
Kamas State Bank stock held by plaintiff ag security
on notex ol a third party. Contrary to insgtruetions
defendant surrendered the stock to the maker of the
notes. There was a speeific allegation that the defendant
was secretary of the plaintiff eorporation doring the
period in guestion *“Thus, there is stated a cause of action
against defendant as a ecorporate officer lor breach of his
fiduciary duty.” In holding the foar vear statute of
fimitationy to be applicable, the Court stated that while
the allegations of the amended complaint charged that
the defendant employed deceit “the charge in its entire-
ty (it} 18 elearly one of breach of a fiduciary duily which
would mean that the four vear statute of limitations
would he applicable.”

Through the medium of the affidavit of Dupler {R.
28-20}) the plaintiffs contend that they were “lulled into
a false sense of sceurity” in the Fall of 1954 when it is
claimed that Dupler questioned defendant as to whether
he had paid “his share in the oil well fransactions™ and
defendant told Dupler that he had paid by checks, “but he
at that time refused to let affiant see the checks.” Dupler
claims that he informed defendant that unleas the cheeks
were produced a suif “for an accounting™ would be filed.
It 1s then claimed that in the fore part of 1955 defendant
disclosed some checks which eovered the paymenis de-
fendant was supposed fo have made; that the disclosure
of the checks lulled affiant Into a false sense of security:
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that he then believed that the defendant had paid his
share and that in June of 1956 affiant “for the first tine”
learned that the checks shown to him the fore part of
1955 were falze.

As stated above, it was immaterial whether Yatex
had paid for the interests allegedly assigned to him, The
plaintiffs acqmuired their interests from the Ammonettos
and Simmons independent of the interesis they say were
transierred to defendant. The payments made by plain-
tiffs to the Aimonettos and to Sirumons were induced
by matters entirely unrelated 1o Yates and were the
result of separate and independent bargains. The plain-
tiffs were persuaded by representations of the prospec-
tive income producing power of the wells, the nse of a
special gadget in the drilling operation, newspaper ae-
counts of production, the result of the Schlumberger test
and other matters to the exelusion of the amount that
Yales might have paid for hig interests. Fuorthermore,
the alleged frand centering around the acqusition of
the interests was discovered by the plaintiffs, according
to their own allegations in the Wyoming actions, in June
of 1954, including the alleged faet that “free interceste™
and identical interests had been assigned to “another” fov
a stated consideration and the alleged falsity of the
same, all occuring prior to the time stated in the Duapler
~ affidavit.

In Feak ¢, Marion Steam Shovel Co,, 31 F.24 670
(9th C.), the theory of a concealment of the alleged fraund
as tolling the statute of limitations was rejected. It was
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specifically held that restatcments of the fraudulent
representation do not of themselves constitute a conceal-
ment, and that where a party is once put upon notice of
fraud he eannot avoid the eonsequences of hig construe-
tive knowledge of the frand nor fulfill his doty to investi-
rate “by going to the party he suspects of the fraud.
He cannot desist from further investigation because he
12 reagsured of the truth of the original repregentations.”
The subject is annotated in 107 A.L.R. 589. The imma-
teriality of the alleged representation that Yates paid
anything, let alone an equal amount, for any interest,
and the fact that the plaintiffs did not rely upon such
representation, makes the rule even more applicable in
the instant ease.

This Court in Peteler v. Robinson, 81 Utah 535, 17
P.2d 244, subscribes to the general role that, in the ab-
sence of a trust or fiduciary rclation between the parties,
a failure or withholding of known faets or concealing
ol them by the alleged Tesponsible party, and of which
the other party is ignorant and which go to make up or
give a right to a cause of aetion is not such a fraudulent
concealment of the cause of aetion as to prevent the
tunning of the statute. In the instant casce the plaintiffs
did not supplement the record or in any way assert a
fiduetary relationship placing upon Yates the duty of
disclosure in the Fall of 1954, the fore part of 1955 or
June of 1956, the times specified in the Dupler affidavit
or, for that matter, at any other time, The case of Kalk-
ruth v. Resort Properties, 134 P.2d 513, relied upon hy
the plaintiffs, dealing with the problem of the timeliness
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of efforts to reseind a real estate contract, is not in point.

CONCLUSION

Ag in Bichards v. Anderson, 9 Utah 2d 17, 337 I*.2d
94, the plaintifls attack the summary judgment as arbi-
trarily depriving them of their right to a trial and to fully
present their evidenee and contentions. The salutary
purpose of the rule “of not reqmiring the time, trouble
and expense of trial, when the hest showing the plaintiff
conld make wonid not entiile him to recovery nnder
the law,” as stated in the Richurds case, counters the
eriticism of the rule.

Contrary to the generalities indulged m by the
plaintifls, we have detailed the matters that were before
the trial eourt resulting in ils determination that there
is no genuine issue of fact. Considering all of the ew1-
dence and every inference fairly to be derived therefrom
in the light most faverable to the plaintiffs, the genuine-
ness of the issues that they attempt to raise 1s dissipated.
The trial court properly determined that prior state-
ments of inducement and rellance made the allegations
presenily sought f{o be alleged nothing more than a fic-
tion, hikewise the allegation with respeci fo the alleged
fraud as having been discovered in June of 1956. Among
the fietions indulged in the instant case, and which
should not be countenanced under any system of pleading.
are those with respect to agency, partnership and joint

venture and the reliance by the plainiiffs upon any
representation allegedly made by defendant.
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Nothing i= said in the complaint about the Wyoming
proceedings which were premised upon fraud and deceit
and matters of induccment in direet contradietion to
the matters presently attempted fo be alleged. In Wyo-
ming the plaintiffs expressly stated under oath that
there was no partnership with Yates. They relied upon
direet negotiations with Simmong and the Aimoncttos,
charging that they were induced to purchase the varions
interests by means of false representationg independent
of anything that they claim againsi the present delend-
ant. The plaintiffs settled their comtroversy with the
Aimonettos, which involved the $7,0G0.00 item that Dup-
ler alleged he paid to Yates and that he claiing Yates
failed to pay to the Aimeonettos. The motion for summary
judgment disclosed the falsity of this allegation, If there
wag any agency it was between Dupler and his co-plain-
tiffs as disclogsed by the sworn testimony in the Wyoming
proceedings. The motion for summary judgment dis-
clogsed the untrithfulness of the allegations relied upon
to toll the statute of limitations.

One of the virtues of a motion for summary judg-
ment ander our present rules is the opportunity that it
affords to point out to the court prior to trial the fieti-
tious premise of the document which invites the juris-
dietion of the court. Under the notice form of pleading

permitted by our Rules of Civil Procedure a motion for
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sunmary judgment in many cages, and particularly in
the instant case, is the protection afforded against sham
and fictitious aliegations short of trial. The judgment
appealed from should be sustained.

Respectinlly submitted,

HALLIDAY & HALLIDAY
GUSTIN, RICHARDS & MATTSSON

Attorneys for Defendant and Respondent
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