Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

1992

Jeanette Crawford Osguthorpe v. Jerry Silver
Osguthorpe : Brief of Respondent

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu cal
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Sharon A. Donovan, Esq.; Kent M. Kasting, Esq.; Shannon W. Clark, Esq.; Dart, Adamson and
Donovan; Attorneys for Respondent.

Craig S. Cook, Esq.; Attorney for Appellant.

Recommended Citation

Brief of Respondent, Jeanette Crawford Osguthorpe v. Jerry Silver Osguthorpe, No. 920395 (Utah Court of Appeals, 1992).
https://digitalcommons.law.byu.edu/byu_cal/3340

This Brief of Respondent is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3340&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3340&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3340&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3340&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1/3340?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3340&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

cr-r:n E:q é"»f -
v

B e

ural

i U

50

A10
DOCKET NO.

TI0275

IN THE UTAH COURT OF APPEALS

JEANETTE CRAWFORD OSGUTHORPE, :

Plaintiff-Respondent, :

Case No. 920395-CA

.
.

Priority No. 18 /5

v. :
JERRY SILVER OSGUTHORPE, : District Court No. 874904967
Defendant-Appellant :
BRIEF OF RESPONDENT
AN APPEAL FROM AN ORDER DATED JUNE 19, 1992, FINDING

DEFENDANT IN CONTEMPT AND IMPOSING JAIL SENTENCE AND

JUDGMENT ENTERED IN THE THIRD JUDICIAL DISTRICT,
LAKE COUNTY,

SALT

UTAH, THE HONORABLE HOMER F. WILKINSON,

JUDGE, PRESIDING.

SHARON A. DONOVAN, ESQ.
KENT M. KASTING, ESQ.
SHANNON W. CLARK, ESQ.
DART, ADAMSON & DONOVAN
310 South Main,

(0901)
(1772)
(5678)

—>

Suite 1330

Salt Lake City, Utah 84101

Telephone:

(801) 521-6383

Attorneys for Respondent

CRAIG S. COOK ESQ. (713)
3645 East 3100 South

Salt Lake City, Utah 84109
Telephone: (801) 485-8123

Attorney for Appellant



IN THE UTAH COURT OF APPEALS

JEANETTE CRAWFORD OSGUTHORPE,

Plaintiff-Respondent, Case No. 920395-CA

V. : Priority No. 16
JERRY SILVER OSGUTHORPE, : District Court No. 874904967

Defendant-Appellant

BRIEF OF RESPONDENT

AN APPEAL FROM AN ORDER DATED JUNE 19, 1992, FINDING
DEFENDANT IN CONTEMPT AND IMPOSING JAIL SENTENCE AND
JUDGMENT ENTERED IN THE THIRD JUDICIAL DISTRICT, SALT
LAKE COUNTY, UTAH, THE HONORABLE HOMER F. WILKINSON,
JUDGE, PRESIDING.

SHARON A. DONOVAN, ESQ. (0901)
KENT M. KASTING, ESQ. (1772)
SHANNON W. CLARK, ESQ. (5678)
DART, ADAMSON & DONOVAN

310 South Main, Suite 1330
Salt Lake City, Utah 84101
Telephone: (801) 521-6383

Attorneys for Respondent
CRAIG S. COOK ESQ. (713)
3645 East 3100 South
Salt Lake City, Utah 84109
Telephone: (801) 485-8123

Attorney for Appellant



TABLE OF CONTENTS

RESPONDENT'S JURISDICTIONAL STATEMENT
STATEMENT OF ISSUES PRESENTED FOR REVIEW
DETERMINATIVE STATUTORY PROVISIONS . .
STATEMENT OF THE CASE . . « ¢« « « o« « .
RELIEF SOUGHT ON APPEAL . . . . . . . .
RESPONDENT'S STATEMENT OF FACTS . . . .
SUMMARY OF ARGUMENT . . . . . . . . . .
POINT I . . . ¢ ¢« ¢« ¢ o« ¢ « « o« o« .
POINT II . . . ¢ « ¢ « ¢« « « « &

POINT TITI . . ¢« « « ¢ ¢« « o o o« o

POINT IV . . . .« ¢« ¢ ¢« ¢ ¢« ¢ « « .
ARGUMENT . . . ¢ ¢ ¢ ¢ ¢« ¢ ¢ o o o« o« o &

POINT I . . ¢ ¢ ¢ ¢ o o o o o o &

POINT II . . . ¢ o ¢ o ¢« ¢ o o o &

POINT III . . ¢ ¢ ¢ ¢ o o o o o o &

POINT IV & ¢ ¢ ¢ o o ¢ o o o o o &

CONCLUSION . ¢ ¢ o o o o o o o o o o o @

ADDENDUM . . . . . ¢« ¢ ¢ o ¢« o o o o o .

10

10

10

11

11

12

12

12

24

26

32

34



TABLE OF AUTHORITIES

UTAH STATUTES CITED

Section 78-2(a)-3(g), Utah Code Ann. (1953, as amended)

Section 30-3-3 Utah Code Ann. (1953, as amended)

Rule 3(a) Utah Rules of Appellate Procedure 2,
Rule 4(a) Utah Rules of Appellate Procedure 2, 12,

UTAH CASES CITED

Boggs v. Boggs, 824 P.2d 478 (Utah App. 1991) 21,

Burgers v. Maiben, 652 P.2d 1320 (Utah 1982) 12, 22,

Carter v. Carter, 584, P.2d 904 (Utah 1978)

Dahlberg v. Dahlberqg, 77 Utah 157, 292 P. 214 (1930)

Maughan v. Maughan, 770 P.2d 162 (Utah App. 1989)

Osguthorpe v. Osquthorpe, 804 P.2d 530
(Utah App. 1990)

Porco v. Porco, 752 P.2d 365 (Utah App. 1988)
State v. Hurst, 821 P.2d 467 (Utah App. 1991)

Von Hake v. Thomas 759 P.2d 1162, 1172
(Utah 1988)

Yost v. State, 640 P.2d 1044 (Utah 1981)

iii

Page
1

26
12, 24
16, 24
22, 23
23, 25
26

26

26

6, 18
31

18, 19
20, 22
12, 25



IN THE UTAH COURT OF APPEALS

JEANETTE CRAWFORD OSGUTHORPE, :

Plaintiff-Respondent, : Case No. 920395-CA
v. ; Priority No. 16
JERRY SILVER OSGUTHORPE, ; District Court No. 874904967
Defendant- Appellant ;

BRIEF OF RESPONDENT

RESPONDENT'S JURISDICTIONAL STATEMENT

Jurisdiction of this Court is conferred pursuant to the

provisions of Section 78-2a-3(g) Utah Code Ann. (1953, as amended).

This action involves the appeal of an Order Finding Defendant
(Appellant) in Contempt and Imposing Jail Sentence and Judgment
signed and entered June 19, 1992, in the Third Judicial District
Court in and for Salt Lake County, State of Utah. A Notice of
Appeal was filed on June 24, 1992. No cross-appeal has been filed.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

I. Should substantial portions of Dr. Osguthorpe's Brief be

disregarded because they relate to events and claims which



allegedly occurred after the entry of the Order from which this

appeal is taken?

II. Did the trial court properly find Dr. Osguthorpe in contempt
of its previous order and impose proper sanctions upon him for such

contempt?

III. Can this Court consider Dr. Osguthorpe's claim of error
related to an order awarding Mrs. Osguthorpe certain attorney's

fees and costs, when no appeal has been taken in connection with

that order?

IV. Is Mrs. Osguthorpe entitled to be awarded all of her
attorney's fees and costs incurred by her in defending this appeal?
DETERMINATIVE STATUTORY PROVISIONS

As to those portions of Appellant's Brief which address and
argue events, hearings, incidents, and orders which occurred after
June 19, 1992, the provisions of Rules 3(a) and 4(a) of the Utah
Rules of Appellate Procedure are controlling and cdeterminative.
Those Rules provide in pertinent part:

RULE 3. Appeal as of right: how taken.

(1) ¥Filing appeal from final orders and
judgments. An appeal may be taken from a
district, juvenile, or circuit court to the
appellate court with jurisdiction over the
appeal from all final orders and judgments,
except as otherwise provided by law, by filing
a notice of appeal with the clerk of the trial
court within the time allowed by Rule 4.
Failure of an appellant to take any step other
than the timely filing of a notice of appeal
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does not affect the validity of the appeal,
but is ground only for such action as the
appellate court deems appropriate, which may
include dismissal of the appeal or other
sanctions short of dismissal, as well as the
award of attorney fees.

RULE 4. Appeal as of right: when taken.

(1) Appeal from final Jjudgment and
order. In a case in which an appeal is
permitted as a matter of right from the trial
court to the appellate court, the notice of
appeal required by Rule 3 shall be filed with
the clerk of the trial court within 30 days
after the date of entry of the judgment or
order appealed from .

STATEMENT OF THE CASE

This is an appeal of an Order signed by the Honorable Homer F.
Wilkinson on June 19, 1992, imposing a jail sentence and judgment
on Appellant. That Order resulted from an earlier Order dated
January 24, 1992, which was the result of an evidentiary hearing
held on January 7, 1992, where the Respondent requested, among
other things, that the Appellant be held in contempt of the trial
court's prior orders based on the Appellant's repeated non-
compliance with those orders. No appeal has been taken from the
January 24, 1992, Findings, Conclusions and Order which made the
original contempt finding. The January 24, 1992, Order stayed the
imposition of sanctions, provided the Appellant pay certain sums
towards his child support obligations. The Appellant failed to do
so, requiring the Respondent to seek imposition of the previously
imposed sanctions. That resulted in a May 18, 1992, hearing where
the trial court determined that Appellant had not satisfied the
earlier requirements to stay imposition of the sanctions. At the
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conclusion of that hearing, an Order was entered which reactivated
the sanctions which had been stayed, but again gave Appellant the
opportunity to avoid imposition of the sanctions previously
ordered, if certain payments towards past due child support and
alimony were made. It is from this June 19, 1992, Order that this
appeal is taken.

Appellant, in his Statement of the Case, claims that this is
also "an appeal from the Order of Judge Wilkinson upon remand
awarding attorney's fees to the plaintiff as to litigation in the
Utah Supreme Court and the Federal District Court of Utah."
(Appellant's Brief, p.3.) That Order was signed and entered on
December 3, 1992. No Notice of Appeal has been filed in connection
with that Order.

RELIEF SOQUGHT ON APPEAL

Mrs. Osguthorpe seeks the following relief from this Court in
connection with Dr. Osguthorpe's appeal:

1) That the trial court's Findings, Conclusions and Orders
related to Dr. Osguthorpe's contempt be affirmed in all respects.

2) That Point VI of Dr. Osguthorpe's Brief be disregarded in
its entirety.

3) That Mrs. Osguthorpe be awarded all of her attorney's
fees and costs related to defending this Appeal.

4) For such other relief as this Court may deem appropriate
and fair under the circumstances of this case.

RESPONDENT'S STATEMENT OF FACTS

Dr. Osguthorpe's Statement of Facts contains allegations of



facts not pertinent to this appeal. These begin at page 15 of his
Brief. Mrs. Osguthorpe objects to the inclusion of those
allegations in his Statement of Facts and respectfully requests
this Court to disregard the same.

Mrs. Osguthorpe will supplement Appellant's Statement of Facts
to the extent necessary so that this Court will have an accurate
historical perspective about the parties and what has transpired
since the parties were divorced in February of 1989.

In addition, Mrs. Osguthorpe has included in the Addendum to
this Brief, copies of the pleadings, Findings and Orders, and
certain Exhibits received at the January 7, 1992, hearing and which
serve as the basis for the trial court's finding of contempt and
imposition of sanctions on Dr. Osguthorpe.

The parties have four children as issue of this marriage,
Jeffrey, age 15; John, age 14; and twins, Julie and Jennifer, age
11. Under the original Decree, among other things, Dr. Osguthorpe
was ordered to pay to Respondent, Mrs. Osguthorpe, the sum of
$150.00 per month, per child, as and for child support for the
parties' four minor children, for a total of $600.00 per month,
together with the sum of $150.00 per month alimony for a period of
five years. At the end of five years, the alimony award was
ordered to be reduced to the sum of $1.00 per year for an
additional five year period, or until such time as Mrs. Osguthorpe
remarried, cohabited or died, whichever of the four events was
first to occur. (R-272.)

On March 28, 1989, Dr. Osguthorpe filed an appeal of the trial



court's ruling on a number of issues, including alimony and child
support. This Court affirmed the trial court's ruling in all
respects and awarded Mrs. Osguthorpe the attorney's fees she
incurred on appeal. [Osguthorpe v. Osquthorpe, 804 P.2d 530 (Utah
App. 1990), a copy of this opinion has been included in the
Addendum to this Brief.]

In its principal opinion, this Court deferred to the trial
court's assessment of witness credibility in finding that;
"Defendant was not being candid as to his actual current income, or
was purposefully underemployed," and that, "Defendant was either
understating his actual income or had chosen employment which paid

less than he could otherwise earn." Osquthorpe at 534. With

regard to the child support, this Court also deferred to the trial
court's assessment that, "Defendant had an ability to earn more
than he purported to earn and find no abuse of discretion in the
Court's award of child support in accordance with that assessment."
Id. at 535. Since the Decree, Dr. Osguthorpe has not sought to
modify any provision of the Decree.

In September, 1991, Mrs. Osguthorpe filed Plaintiff's Verified
Motion for Judgments, Contempt Order, Sanctions and Other Relief.
(R-466.) That Motion came on regularly for hearing before the
Domestic Relations Commissioner on October 8, 1991. Defendant
filed an Objection to the Commissioner's Recommendation. (R-488.)
Mrs. Osguthorpe then noticed a hearing on Defendant's Objection to
Plaintiff's Written Order and Judgment, Enforcement of Decree of

Divorce, Contempt Order, etc., filed January 11, 1991, and



Defendant's Objections to Domestic Commissioner's Recommendations
related to Plaintiff's Verified Motion for Judgment, Contempt
Order, Sanctions, and other relief made October 8, 1991. This
Motion came on regularly for full evidentiary hearing on January 7,
1992, before Judge Wilkinson. Both sides were present, testified,
called witnesses and introduced documentary evidence.

Findings of Fact and Conclusions of Law and an Order and
Judgment from the January 7, 1992, hearing were signed and entered
on January 24, 1992, and have been included in the Addendum to this
Brief. The trial court found Dr. Osguthorpe in contempt and
ordered him to serve thirty days in the Salt Lake County Jail, but
stayed the jail sentence if, by January 13, 1992, Dr. Osguthorpe
paid $5,000.00 towards the child support arrearages already reduced
to judgment. The jail sentence was further stayed, provided Dr.
Osguthorpe pay to Mrs. Osguthorpe, in a timely fashion, the sum of
$900.00 per month ($600.00 regular child support and $300.00
towards child support arrearages). If Dr. Osguthorpe did not make
these monthly payments, as ordered, then the stay of the jail
sentence was to be lifted and Dr. Osguthorpe was ordered to
immediately commence serving that sentence. The order allowed Dr.
Osguthorpe to purge himself of this contempt by paying the amounts
he was ordered to pay. Dr. Osguthorpe paid the $5,000.00, as
ordered by the Court, on January 13, 1992. However, he did not
make his regular child support payments and payments on the
arrearages as required. (R-589, 590.)

On April 30, 1992, Mrs. Osguthorpe filed a Verified Motion



for Judgment, Attorney's Fees and Immediate Imposition of Jail
Sentence, a copy of which has been included in the Addendum to this
Brief. It, together with a Notice of Hearing, was properly served
on Dr. Osguthorpe by mailing to his home and business addresses.
That Motion, among other things, requested that the stay of
sanctions imposed by the January 24, 1992, Order of Contempt be
lifted and that an additional judgment for child support and
alimony not paid by Dr. Osguthorpe between January and May, 1992,
be entered against him. (R-588.) The Motion was heard by the
Court on May 18, 1992. Both parties were present. Documentary
evidence was presented by Dr. Osguthorpe and received by the Court.
During the course of that hearing, the trial court stated:

That this matter has already been up before

the Court of Appeals on one occasion, that the

Court sustained this Court, and that the Court

indicated the same as this Court has, that

Defendant's income as stated by him is just

not realistic. The Court of Appeals took the

position that the unknown amounts of income,

that there was an unknown amount of income

that this Court has taken into consideration

and it was Jjustified in doing so, and no

matter how you 1look at it, we still have

children there that do need to be supported.

(Transcript May 18, 1992, hearing Vol. 2 p.

2.)

A final Order emanating from that hearing was signed and
entered on June 19, 1992. A copy has been included in the Addendum
to this Brief. Pursuant to the terms of this Order, Dr. Osguthorpe
was ordered to be incarcerated in the Salt Lake County jail for a
period of thirty days and such longer time as the Court deemed fit,
if Dr. Osguthorpe failed to pay the sum of $3,050.00 by June 24,
1992, at 12:00 noon. He has failed to make the required payments.
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On or about June 24, 1992, Dr. Osguthorpe filed a Motion for
Stay of Jail Sentence in the Utah Court of Appeals. On that same
day, Judge Russell W. Bench granted a temporary stay, until the
matter could be heard on its merits.

On July 16, 1992, the Court of Appeals issued its Order

denying the stay and wrote in part as follows:

It is hereby ordered that the motion for stay
pending appeal is denied, and the temporary
stay previously granted is vacated, based upon

the court's determination that appellant has

not sufficiently demonstrated that he would be
likely to succeed on the merits of the appeal.
See Jensen v. Schwendiman, 744 P.2d 1026, 1027
(Utah App. 1987) (per curiam), and

It 1is further ordered that the <case is
temporarily remanded to the trial court for
determination and entry of an award of
appellee's costs and attorney's fees
reasonably incurred in opposing the motion for
stay. (Emphasis Added.)

As of the January 7, 1992, hearing, Dr. Osguthorpe owed Mrs.
Osguthorpe over $32,000.00 in unpaid child support, alimony and
attorney's fees. (See Exhibits 2, 3, 4, and 5, Addendum to this
Brief.) As of the May 18, 1992, he had failed to pay $2,550.00 in
child support and alimony, which had accrued between the January
and May hearings. (R-615.)

During the January 7th hearing, he testified that he was a
doctor of veterinarian medicine, practicing for 15 years, and
earned only $5.00 per hour. (Transcript, January 7, 1992, hearing
Vol. II p. 69.) He acknowledged he understood all of his

obligations under the original Decree and had not complied with

them. Id. pp. 56-61. He said he hadn't paid child support



because he hadn't had certain items of personal property returned
to him. Id. p. 35. Later, during the hearing, he denied making
that statement. Id. p. 64. He couldn't recall if he paid child
support in November and December 1991, and January 1992. Id. p.
62. He couldn't identify a picture of the new $155,000.00 home his
new wife had just purchased in which they were living. (Id. p. 69
and Exhibit 14 Addendum.) He said he was paying her $500.00 per
month to live there. Id. p.76.

During the hearing, a tape recording of a conversation he had
had with Mrs. Osguthorpe was listened to and the tape and a
transcript of that conversation was received in evidence. After it
was presented to the trial court, Dr. Osguthorpe denied that he had
said,

God, I thought you were going to have my ass
in jail. (Laughter) Id. p. 74.

(A copy of the transcript is included in the Addendum to this Brief
and the original tape recording is in the Exhibit Envelope for the
January 7, 1992, hearing.)

SUMMARY OF ARGUMENT

POINT I
All claims, allegations and arguments contained in Dr.
Osguthorpe's Brief which pertain to anything occurring after June
19, 1992, should be disregarded entirely, these matters not being
properly before this Court in connection with this Appeal.
POINT II
The Appellant's claim of error in relation to the contempt
issue is without merit. First, the January 1992, Findings and
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Order giving rise to the contempt citation have never been
appealed. This appeal pertains only to the June 1992, Order
imposing the jail sentence after the Appellant had failed to purge
himself of his earlier contempt. Assuming only for the sake of
argument, that Appellant could challenge the January Order in this
appeal, the evidence presented at the January hearing fully
supports the trial court's written findings and satisfies all of
the legal requirements for a finding of contempt. Further, the
Appellant was afforded the procedural due process requirements
required by the United States and Utah Constitutions as have been
outlined and set forth by the Utah Supreme Court.
POINT IIT

The Order granting Mrs. Osguthorpe her attorney's fees and
costs incurred in connection with Dr. Osguthorpe's Petition's for
Extraordinary Writ and Writ of Habeas Corpus has not been appealed,
and therefore, this Court lacks jurisdiction to consider the same.

POINT IV

The points raised by Dr. Osguthorpe on appeal are without
merit. In addition, his actions throughout the course of this
litigation reveal motives and attitudes which should not be
tolerated by the judicial system. Mrs. Osguthorpe should be
awarded the attorney's fees and costs she has incurred 1in

connection with this appeal.
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ARGUMENT
POINT I
THE PORTIONS OF DR. OSGUTHORPE'S BRIEF WHICH
RELATED TO EVENTS AND CLAIMS THAT OCCURRED
AFTER JUNE 24, 1992, SHOULD NOT BE CONSIDERED
BY THIS COURT IN CONNECTION WITH THIS APPEAL.
Dr. Osguthorpe filed his Notice of Appeal in this case on June
24, 1992. (R-632.) (See Addendum.) The Appeal was taken from an
Order entered by the lower court on June 19, 1992. A substantial
portion of Dr. Osguthorpe's brief contains allegations and argument
related to events, hearings and orders which occurred after the

June 19, 1992, Order. No appeal has been taken from any subsequent

Orders. Pursuant to Rules 3(a) and 4(a) of the Utah Rules of

Appellate Procedure, those claims and matters are not properly
before this Court and Mrs. Osguthorpe respectfully requests this
Court to disregard all such allegations and argument in their

entirety. (See, Yost v. State, 640 P.2d 1044 (Utah 1981), Burgers

v. Maiben, 652 P.2d 1320 (Utah 1982).) In addition, no Notice of
Appeal has been filed in relation to the trial court's January 24,
1992, Order and, therefore, any claim of error assigned to this
Order should also be disregarded.
POINT II

THE DECISION OF THE TRIAL COURT FINDING DR.

OSGUTHORPE IN CONTEMPT OF IT'S PREVIOUS ORDERS

AND IN IMPOSING SANCTIONS SHOULD BE AFFIRMED

IN ALL RESPECTS.

In arguing that the trial court committed reversible error in

finding Dr. Osguthorpe in contempt and in imposing sanctions,

Appellant has not clearly explained the nature and outcome of the
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January 7, 1992, and May 18, 1992, hearings. Dr. Osguthorpe has
claimed error in findings and orders not appealed from and has
based much of his argument on a period of time which occurred after
his Notice of Appeal of the June 19, 1992, Order was filed. Before
his claims of error regarding the contempt issues can be addressed,
the chronology and interrelationship of the January and May
hearings must be understood.

In January, a full evidentiary hearing was held on the issue
of Dr. Osguthorpe's contemptuous behavior. Proper notice of the
hearing was given. (R-543, 544.) Mrs. Osguthorpe's Motion seeking
a contempt citation, among other things, was verified and set forth
that she was seeking imposition of a jail sentence based upon Dr.
Osguthorpe's repeated violations of prior court orders. Fourteen
months before, after his trial counsel had withdrawn, Dr.
Osguthorpe had been given proper notice to retain new counsel or
appear in person. (R-381.) Since that time, and until June 11,
1992, Dr. Osguthorpe appeared pro se at all hearings, filed
pleadings, objections and other papers with the court on his own
behalf.

At the January hearing both parties appeared. Consistent with
his practice over the prior 14 months, Dr. Osguthorpe represented
himself. At this hearing he testified, introduced documentary

evidence, called his own witnesses and cross-examined Mrs.

Osguthorpe and her counsel. Furthermore, he made opening and
closing statements. (Transcript January 7, 1992, hearing, Vol.
II.)
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Also at this hearing, evidence was presented as to Dr.
Osguthorpe's ability to earn income and his knowledge and
understanding of his obligations to pay support under the original
Decree. Id. pp. 56-62. This hearing lasted almost a full day and
at it's conclusion, the trial court made its Findings and
Conclusions and an Order, all of which were reduced to writing and
not signed until Dr. Osguthorpe had had the proper time to file
objections.

The Findings and Conclusions, ultimately signed and entered on
January 24, 1992, in pertinent part state:

5. UNPATID CHII.D SUPPORT AND ALTIMONY.

a. Defendant has failed to pay child
support and alimony for considerable periods
of time (See plaintiff's Exhibits 2, 3, 4 and
5). Between December 1990 and January 1992,
plaintiff owed defendant $8,400 in child
support, $2,100 in alimony (total $10,500 plus
accrued interest). Defendant paid $750
leaving an unpaid arrearage of $9,750 (See
plaintiff's Exhibit 5 and $750 owed for
January, 1992.) No chid support has been paid
since February, 1991.

b. Defendant and his current wife both

testified 'He would pay child support if his
personal items were returned.'

c. Defendant further testified the
plaintiff had plenty of money and could sell
one of her houses.

a. Defendant_has not demonstrated good
faith in connection with attempting to pay his
ongoing support obligations.

e. Defendant testified he was paying
his new wife $500 per month rent in order to
reside with her in a home she recently
purchased at 6808 Courtland Circle, Salt Lake
City, Utah.

14



f. Defendant is a veterinarian

practicing in excess of 15 years and testified
he earned $5.00 per hour in connection with
consultation he claimed he provided to the
Osquthorpe Animal Hospital. Defendant had and
has the means to pay child support.

g. The credibility of the defendant and

his present wife is lacking. Both refused to
answer dquestions on the stand. Both were

evasive. The defendant did not answer
guestions truthfully.

h. The defendant's failure to pay his
support obligations as previously ordered was
done willfully, voluntarily and with the full
knowledge of those obligations as previously
ordered by the Court.

6. CONTEMPT. The Court finds the defendant
is in contempt of this Court pursuant to
Section 78-32-1(5) Utah Code Annotated (1953,
as amended), in that he has been disobedient
of lawful judgments, orders and processes of
this Court. The defendant had the opportunity

to have a full hearing and evidence has been
taken regarding that contempt. The defendant
has not answered the questions put to him
truthfully. The Court specifically finds that
this is one of the most flagrant violations of
the law as far as support of children that has

come before this Court, in that the Defendant
owes plaintiff in excess of $16,000 in unpaid

child support alone. Defendant is further in
contempt for his failure to pay alimony and
attorney's fees as previously ordered by the
Court. (R-557-559.) (Emphasis added.)

It was from these findings that the trial court entered its
Order of January 24, 1992, sentencing the Defendant to jail, but
also staying that jail sentence provided Dr. Osguthorpe pay certain
sums towards the arrearages. (R-552.) The court also gave Dr.
Osguthorpe the opportunity to purge himself of this contempt by
paying the sums required. (R-553.)

Dr. Osguthorpe never appealed the January 24th Findings,
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Conclusion and Order. On that basis alone he is precluded from
claiming any error in connection with that Order in this appeal.
(See Rule 4(a) Utah Rules of Appellate Procedure.)

After the hearing, Dr. Osguthorpe not only failed to make the
required monthly payments on the arrearage, but also again did not
make his full regular child support and alimony payment. He paid
only $1,500.00 on a $3,000.00 obligation between February and May
of 1992. Because of his failure to make the payments on the
arrearages as required by the January 24th Order, and his failure
to make ongoing support payments, Mrs. Osguthorpe filed a new
Motion seeking judgment on the new arrearages and imposition of the
jail sentence which was imposed under the January 24th Order, but
stayed, provided Dr. Osguthorpe made the required payments.
(R-588-592, See Addendum.)

Dr. Osguthorpe was again given proper notice of this hearing
and he again testified, by way of proffer, and again introduced
documentary evidence. (Transcript May 18, 1992, hearing, Vol. I.)
During this hearing he admitted he had not paid the amounts
required in order to stay the earlier imposed jail sentence, (Id.
p. 6.) and admitted he had not paid all of his regular ongoing
child support and alimony payments. (Id. p.7.)

At the conclusion of this second hearing, the Court imposed
the jail sentence which had been stayed in January and gave Dr.
Osguthorpe yet another chance to avoid the 3jail sentence by

including in its Order:
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However the Court will stay its imposition of
jail sentence, as 1long as the following
conditions are met: (a) the Court shall stay
this Order until June 24, 1992, at 12:00 noon,
at which time $4,050.00 shall be paid by
Defendant to Plaintiff to bring the delinquent
child support and alimony through June 1992,
($1,800.00 in child support through June 1992,
and alimony of $750.00 through June, 1992;
and attorney's fees of $500.00 for purpose of
these proceedings). If the $3,050.00 is not
paid by June 24, 1992, at 12:00 noon, a bench
warrant shall issue, unless the defendant
submits himself to the Salt Lake County Jail
for incarceration. (b) The Court further
orders that if the on-going child support and
payment on arrearages of $900.00 per month due
on the 5th day of July, 1992, is not paid at
that time, a bench warrant shall issue, unless
Defendant submits himself voluntarily to the
Salt Lake County Jail. (R-615.)

And again Dr. Osguthorpe failed to comply. It was only after
all of this did a Bench Warrant issue for Dr. Osguthorpe's arrest.

Appellant's argument pertaining to the contempt issue can be
distilled into two simple questions.

1) Was there sufficient evidence and are the Findings
sustainable in connection with the contempt citation
which resulted from the January hearing?

2) Was Dr. Osguthorpe afforded adequate procedural due
process in connection with the finding of contempt made
by the trial court in January 19927

The answer to the first question is "yes" in both respects.

Throughout the history of this case, Dr. Osguthorpe, a doctor of
veterinarian medicine practicing for over 15 years with his father
Dr. D. A. Osguthorpe, at the Osguthorpe Veterinary Hospital,

claimed he only made/makes $1,000.00 per month. At the initial
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divorce trial, the trial court found otherwise concluding that Dr.
Osguthorpe either understated his income or was underemployed. On

appeal, this Court affirmed that finding. QOsgquthorpe v.

Osquthorpe, 804 P.2d 530 (Utah App. 1990). A copy of this case has

been included in the Addendum to this Brief.

Since that time and continuously through the present, Dr.
Osguthorpe has maintained that same position. However, simply
because Dr. Osguthorpe says that's the case doesn't mean that his
claim is true. 1In fact, in all evidentiary hearings conducted in
this case, the trial court has specifically found to the contrary.

The January 7th hearing is no exception. After a full
hearing, the trial court specifically found:

1) That he said he would pay the child support
ordered if certain personal property was awarded to him;

2) That he had not acted in good faith in paying his
ongoing child support obligations;

3) That he had and has the means to pay child
support;

4) That he did not answer questions truthfully;
and

5) That his failure to pay his support obligations

was done willfully, voluntarily and with full knowledge

of those obligations. (R-557-559; Addendum to this

Brief.)

This Court recently enumerated the elements necessary for a

trial court to find a person in contempt in State v. Hurst, 821
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P.2d 467 (Utah App. 1991), where Judge Greenwood stated:

For the court to hold Hurst in contempt for
failure to comply with a court order, it had
to find that she (1) knew what was required,
(2) had the ability to comply and (3)
intentionally failed to do so. Von Hake v.
Thomas 759 P.2d 1162, 1172 (Utah 1988). These
elements must be proven beyond a reasonable
doubt in a criminal contempt proceeding, and
by clear and convincing evidence in a civil
contempt proceeding. Id. Hurst, at 471.

Even assuming that this was a criminal contempt proceeding,
that burden was met not only by the language of the Findings
themselves, but also by the statements of Judge Wilkinson when he

issued his order from the bench at the conclusion of the January
hearing.

He (Dr. Osguthorpe) just perjures himself in
this courtroom . . .

He has not answered the questions truthfully

The Court finds that this is one of the most
flagrant violations of the law as far as
support of childre<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>