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IN THE SUPREME COURT
OF THE STATE OF UTAH

IN RE {Jaze
GRANT MACVFARLANE NO. 5051

BRIEF OF RESPONDENTS

TLHH FACTS

The evidence in this case consists essentially ol a
condensation of the record in the cuse of In Re Swan's
Estate (Utah), 203 Pac. (2d) 682. We are mindful thal
the court in that case had an opporiunity to examine the
tecord, and to familiarize itself with the facts. However,
since that cuse was decided there have heen some changes
in the personnel of the court, and we recognize that after
a lapse of more than three years’ time, the facts may not
be fresh in the minds of ihe court. Since the statement
of facts presented by petitioner emphasizes thoae facts
favorable to him, and largely ignores those facts which
are nnfavorable, and upon which the decision below was
based, we decm it necessary to set forth the following
facts in bold relief:
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| 1. Although Gale Swan technically had testamen-
tary capacity, she was retarded mentally, and her men-
tality did not reach the adult level.

The undisputed testimony of her aunt, Bell Mart-
solf, establishes that in early childhood Gale was afflicted
with scvere epilepsy; that when she was in her early
twenlies, she was confined in a sanitarivm at DBattle
Creek, Michigan; that at thatl {imc she kmew nothing of
her surroundings and did net recognize members of her
family. When she returned to her family home in Salt
Lake, she bronght with her 4 nuree, and from that time
she continued under a nurse’s care until many years later
when a remedy wag found which would control her
attacks. (K. 147-149)

Gale paid much more attention to men than to women.
“(tale believed in evervbody. She had a childlike belief
those people have . . . Gale has always been a child to
me.’’ (2. 153) “*She had very little judgment as to the
proper thing to do.”* {12. 156)

The testimony of Mrs, Martsolf was corroborated
and confirmed by the testimony of Gale's sister, Theo
Hendee, Gal had a serions illness in 1949, after which
she seemed weal and confused. (R. 191)

During the last vears ol her life, she was mder the
regular carve of psychiatrists. She was seen profession-
ally by Dr. Frank, a psy chiatrist, no less than 60 times
in the vear 1951, the year preceding her death. (R. 276}
Dy, Darke. anetlier psyehiatrist, who examined her at
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the time the sccond codicil was executed, testified that
she had a mental aze of 12 and that she had failed to
mature mentally, His report was based in part upon
information Turnished by Gale, by the accused, and by
Dan Koatopolus, another beneficiary under her will.
(. 286-288) Dr. Garland Pace, another payvchiatrist,
who cared for her during the latter vears of her life, fol-
lowing the death of his Father who had previonsly cared
for her, testified that she did not have average intelli-
gence; that her intelligence was in the range of ages 11
to 13, and that she never matured mentally, Ile further
testified that menlal deterioration may accompany oii-
lepsy; that shie was emolicnally immature, and that suaeh
persons are susceplible to influence and snggestion,

(F. 290-291)

Clair Mortensen, a trust officer at Walker Bank, who
handled her property for her, testified that she was more
susceplible to men than to women and that she did net
have a normal adult mind. (B. 313) In his opinion she had

the age of a fourlh grader in arithmetic and writing.
(R. 350}

One of her companions, Dorothy Wagstall, testified
that Gtale trusted people (1. 316), and that she never went

any place alone during the {ime that she knew her
{R. 321).

2. The fact that (Fale was retarded was known or
should have heen known to the accused.

Mrs. Hendee, Gale’s sister, indicated to Mr., Mac-
farlane that she was anxicus ahout her sister Gale and
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that she wonld rely upon Maefarlane to keep her informed,

(R. 30) In 1950, Macfarlane learncd that Gale had at-
tempted to make a loan to her friend Forsberg in the
approximate amount of $3,000. When Gale’s father
learned of this, he immediately ingisted that the money
be returned. Maefarlane also knew that Mr. SBwan was
very tight-fisted. (R, 46) However, following the death
of Mr. Swan, Gale beeame much freer with the acensed,
shie exeeuted to him a geners) power of attorney, placed
i his custody the pass books to all of her bank accounts,
and made gifts to him and members of his family of
stocks, bonds, and eash in the approximate amount of
$10,000. (R. 63 to 74)

At Jeast a year before Gale’s death, and possibly as
early as 1945 or 1950, Macfarlane learned that she was an
epileptic. (R. 53-54) He knew that she was under the
care of Dr. Pace, a psychiatrist (13. 54}, and also under
the care of Dr. Frank, another psychiatrist. (R. 78). He
also arranged for an independent medical examination
of Grale before the sceond codicil was executed, and knew
that a psychiatrist was called in to assist with the exami-
nation. (R, 42). He likewise knew that over the course of
the years from 16 to the time of her death, Gale was
confined in the hospital many times, and he visited her
there. (R. 114-15) After her return from the hospital on

ot oceasion, she was under the eare of a frained nurge.

(R. 136)

Much of the foregoing evidence comes from the lips
of the accused himself. In addition, there is the testimony

4
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of Mrs. Folden, a registered nurse who cared for Gale,
that Mucfarlane came to the home quite often when Gale
was 4 bed patient, and that he always closed the door to
her room when talking to her, (R. 265, 272)

Dr. Frank testified that he advised Mr. Macfarlane
that Clale should have a guardian appeinted. (R, 276)

3, Maefarlane had reason to know, thal in naming
himseif as a beneficiary of his client’s will, he was engay-
ing in conduet which was al best highly gunestionable. 1t
hag been nrged that there are no canons of the Utah State
Bar or the American Bar Asgociation prohibiting the con-
duct engaged in by Maefarlane, and that he had no reason
to be aware of any impropriely in what he was doing. lLet
ng give to him the benefit of all doubt (a benefit, ineiden-
tally not aceorded to anv laymen, who are presumed to
know the law), and assume that he had no reason 1o be
aware of any question concerning his conduet at the {ime
the original will was drawn, still forcible notice of this
came to his attention prior to the time the first codicil
was drawn when a will contest wag filed in the probate of
another will prepared by him wherein he was designated
ag a beneficiary. (R. 36, 79) That will contest was subse-
quently compromised and apparently Macfarlane at that
time had sufficicnt concern as to the correctness of his pro-
cedure to warrant his making some concesgions in that

will contest. After this he still proceeded to draw two
codicils for Gale Swan, the first of which meressed his
interest ag a beneficiary under the will, and in the second
of which he maintained a very substantial interegt to the

o
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extent that he was the largest single beneficiary nnder the
will, receiving more than one-third of the entire estate.

It is significant to note here that Mr, Clair Mortensen,
not an attorney, was fully aware of the impropricty of
such condunet. Although Gale wanied to remember Mr.
Mortensen in her will, he requested her not 1o do so, stat-
ing that sueh would be embarrassing to him. Certainly,
the relationship of trust officer {o a client is no more deli-
cate nor of higher fiduciary status than that of attorney
and elient,

4, With full knowledge of Gale’s condition, and thaf
her sister was looking {o him for the prolection of her
interest (R. 30)) and that he was the major beneficiary
under the will, Macfarlane never so much a3 suggested
that Gale seek indenendent counsel, legal or otherwise.

The testimony of the aceused establishes that mo
one knew the contents of the will, or any of the codicils,
hut Gale and the accused (R. 37-41). llowever, Macfar-
lane told ¥rs. Hendee at onc lime that Gale bad taken
care of her property and that it was in good shape. He
never snggested to her at any time that she consult with
anyone else. { 4D)

5. The gifts to accused were wholly out of propor-
tion to any standing he might have as a friend and con-
fident of Gale and her family. The acensed hecame (zale’s
porsonal attorney in about 1944, Thereafier he repre-
sented her in various transactions, and for every service
rendered by him, he billed her in full for what Ite consid-

6
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ered the fair value of his services. All of his bills were
promptly and fully paid. By the terms of the will and
the codicils, the accused reeeived in exeess of 435,000
worth of property, in addition to more than $10,000 in
vifta of cash and securities, prior to Gale’s death, making
a total of over $105,000 out of an estate of $272,000 (R.
42, 283). Thus Mr, Macfarlane received more than one-
third of the enlive estate. Kostopolus had received gifts
approximalely eqnal to these received by Mr, Maefarlane,
and his share of the testameniacy disposition was approx-
imately equal. Thig left substantially lege {han one-third
of the estate for the sister Theo, and Aunt Bell Martse'f,
and for other close personal friends.

The testimony of the szlster Theo reveals that al-
thongh Theo was marcried 1n 1914, and thercaller resided
with her hushand, firsi. lor several years m the easl, and
then laler on ihe west coast, she mainfained as close as
possible relationship with her sister (Gale. Theo visited
in the family home at least ance cach year, and many yeurs
gseveral times a year, She also maintained contact with
Gale by telephone and correspondence. She invited Gale
to vizsit with her in her home in San Franeisco. She re-
rarded the relationship as a close relationship between
sisters throughout their lives (R. 166). She also paid the
expenses of Aunt Bell Martsolf’ to come from California
to visit with Gale and her fatlier.

Aunt Bell Martsolf had also been particularly close
to the family, especially after the death of Gale’s moiher.
Before the death of Mrg, Swan the family had visited

7
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cach year al the home of Aunt Bell. Thereafter, Aunt
Bell visiled regularly at the Swan home in Salt Lake for
periods ranging from two weeks up to five months. Tm.
mediately after the death of Mirs. Swan, Mrs, Martsolf
took over the care of the Swan household and the caring
for Gale until satisfactory help could be engaged, Mrs,
Martsolf was finally remembered in the second eodicl
with a generouns $100 bequest.

The gifts received by Mr. Muefarlane and Mr. Ko-
stopolus were out of all proportion to what they might
properly and normally have been expected 1o receive
as friends of the family, in view of the faet thut Gale was
survived by a l'ull sister, with whom she had maintained
a close relationship throughou! her life, and by an aunt
who had been almost a sccond mother to her. In addition,
there were other friends of the family sneh as 3r. Bean
who visited at the home every day, performed houschold
clioreg and reguiarly teok his meals there, and the
Bridges, who entertained Gale at cards two or three times
a week, These friendships would appear to be of at least
equal standing to those of Mr. Macfarlane and Kostopo-
Ins. Ilowever, Mr. Maclfarlane and Kostopolus received
in excess of two-thirds of {he estale, and the others re-
ceived less than omne-third among all ¢f them, some of
them in amounts which were mere {rifles.

It i3 upou this factual backeround, aided by the pre-
sumption of [raud, as set lorth in this conrt s decision in
the Swan ease, npon which the findings of the hearmg
commis=ion and the bar commission were based, and npon
which they should be affirmed.

8
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ARGUMENT

As was noted in the oral arguments before the hear-
ing committee {R. 336), the Supreme Court has already
concluded in the will conlest case that there hus heen a
civil fraud commitied by an atlorney against his client.
The basie question to be here decided is whether 2n at-
torney who has committed a ¢ivil fraud against hiz client
ghould be disciplined. In reaching the conelusion that a
¢ivil wrong had been gommitlled, the Supreme Court has
said in the will vontest case that 1t could nof so hold en
the faets adduced wiiliout the aid of a prenmption of
fraud.

No new evidence has been iniroduced, nor was there
any other evidenee available 1o the prosesuting commit-
lee. At the outset, we suppose it mnst be determined
what effect the court ghould give to previous civil deter-
mination that a fraud has been committed. We do not
contend that this is conirolled by the procedures In cascs
where an attorney 1s convieted of a felony 1 a separate
criminal case, bul the distinetion we geek to make here
can he demonstrated by reference to the procedures in a
felony case. After an attormey is convieted of a felony in
a criminal case, disapline antomatically follows., The
court does not go behind the verdiet {0 re-examine the
faets {0 see how lhe conviction resulted. It accepts the
prior judicial determination of guilt. It 1s sufficient that
the attorney has bheen tried and convicled.

In this case the defendant was charged i a civil suit
with baving defrauded his client and after an exhaustive

9

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



trial and an appeal to this court, it has now been finally
adjudged that the defendant did defrand his client. The
property which he gought to oblain by reason of the frand
was tuken from him, Query: Does this adjudged faet
that he has perpetrated a eivil fraud against his client by
itself justify disciplinary action; if nol will this fact be
considered at all; or will the eonrt disregard the eivil trial
and the faets thercin adjudicated and hear the matter
anew?

It does present 4 somewhat anomalous situation if
the defendant ean be adjudged 1n a contested civil snit to
have been guidty of fraud against his elient and in a dis-
barment proceeding based on the same faets can be held
not Lo be guiliy of any fraud, but to be clean as a hound's
tooth and immune from diseipline. If {he matier is 1o be
congidered auew, and the presumption of fraud which was
raised in the civil suit can not be raised in the disbarment
proeeedings, of eourse, thiz end result might well be
reached. The gensral public is then told on the one hand
that there iz ample evidence to support the trial court’s
finding that the petifioner defrauded his elient in the civil
suit but in the disharment proceeding where the same
facts are revieweod again, and the court concludes {be-
cause it can not consgider the presumption) that there was
no fraud and the attoruey s conduet was enlirely proper.

As iz pointed ount in more detail by the aunthorities
citod helow, the Supreme Courf. by licensing a lawycr,
recommends 1he lawvyer to the public as morally qualified

to vepresent clicnts in matters involving the highest trust

10
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and confidence. If we are to carry the argument made by
the aceused here into effect, we cerfainly can not help but
shake the confidence of the public in the entire legal pro-
feszion. In the civil ease this court hag already held that
the evidener, aided by the presumption, amply supported
the irial courl’s finding of fraud by an attorney in regard
to the affairs of his client. The same evidence is again
before the eonrt for review. Throungh the application of
a legal nieety, the seensed urges the ecurt to hold that
his conduet wus entirely proper, that what he did is s
client was without {auli, that he ghould be glven a ciean
bill of health and this court should continue to recomwmend
him to the public #s 1 every way worthy of their trnsi
and confidence,

if the court accepts this argument here, 1t tells the
publie that there is some techuicalily in the law which
will permit the court to raise a presumplion of frand to
protect a elient who hus been imposed upon, but that the
law will not permit the courl o raise the same presump-
tion 1o protect (he publie against future miscounduct; that
the public should aceept the high eonrt’s recommenda-
fion of the lawyer az a man of the highest integrity, al-
thongh the courl has already held that the evidenee in
the civil suit amply supports a finding that he defrauded
his client. Notwithstanding this adjudicaled fact of frand,
the conrt mnst now find from the same evidenee that his
condict was entirely proper, that be ghounld not be disei-
plined at all, and that the court should hold him out fo
the pnblic without censure or eriticism as a man worthy

of the highest trust and eonfidence from his elients. Such

11
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an anomalous result ought not to be permitted by the law,
and when one cxamines the true nature of the right to
practice law and the trune nature of a disbarment pro-
ceeding, we submit that there is no reason why the pre-
sumption ean not or should not be raised in a disbarment
proceeding,

If the effect of the civil suil is to be disregarded, and
the evidence 1s to he reviewed anew in the disharment
proceedings, then the issuc of law az to whether the pre-
sumption will be raised becomes a vital consideration.

Our brief is primarily directed to that point. 'We de-
sire, however, to note that the presumption does not stand
alone. 11 is raigsed {or the very practical reason thal gen-
erally culy the attorney and the client participated in the
conferences and they and only they know what happened.
In this case the client is dead, and 1f there were no pre-
gumption, fraud could seldom be proved. In a eivil snit
where facts which 1n and of themselves lay a snapieion of
fraud at the door of the acensed are proved, this places
upon him the burden of coming (orward io eonvinee the
trier of the faci that no frand was involved. The same
difficully of proof exists in a disbarment proceeding as
exisis in a eivil action, The difficulties of finding evidence
are cqually great. The cirecumstances raising the snspicion
ol fraud are the same, and there is mueh eommon sense in
placing the same burden of explanation on the accused.

We emphasize that the presumption need not and
does not stand alone. There are facts undisputably proved
showing that the accused was dealing with a client who

12
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was menially retarded. He was told by her sister that the
family was looking to the acensed to profect her interests.
(R. 30) During her lifefime, he wus the recipient of var-
ious substantial gifts (IR, 63-74) and he knew that his
client, who wus mertally retarded, was making like gifts
to Mr. Kostopulos, who according to the finding of the
court, was guilty ol fraud and undue influence. Finally,
the aecused did draft a will which made him a major
beneficiary, He did so, even thongh near that very time
he was being charged in another suit with improper con-
dugt in drafting a will for another elient which also namoed
him a5 4 major benchiciary, He must have scen a suflicient
problem econcerning the testamentary capacity of his
¢lient 1n thig case to warrant taking her to a doctor. The
doetor ealled in g peyehiatrist and thereafter the will was
excernted. Certainly the defendant ought to have the bur-
den of explaining his conduct and this burden can only be
placed upon him hy raising a presumption which will ¢hift
the risk of persugsion,

We have divided our disenssion of this presumyptlion
into three parts.

We firsi refer to the Utah cases concerning the nature
of the right or privilege of practicing law. Since the prac-
tice of law is a privilege and not a right, and since the
purpose of disharment proceedings 1s to purify ihe Bar—
not to punish—we think theve is reason for raiging the
presumption of fraud in a digharment proceeding. We
seeondly examine the nalure of the presumption itself;
and finally cite the authorities which permitf the presump-
tion of fraud to be considered in a disharment proeeeding,

13
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I NATURE OF DISCIPLINARY PROCHEDINGS
BY THE BAR COMMISSION:

A. History of the Right fo Proctice Law

The right to practice law is a speeial privilege which
15 held during the good behavior of the person so licensed,
Members of the legal profession are charged with a par-
tienlarly high moral and ethical responsibility beeause
they reeeive the confidences of the public, Tawvers are
disciplined or digharred if at any time il seems that their
character is sueh that il does not completely justify ihe
confidence and trust {hat the public must place in them.,

Much has been said and written about the nature of
the right to practice law. 1t Is not a property right, nor is
it a privilege under the privileges and iImmunities clanse
of the ederal Comstitution. The Utah ease of Rucken-
brod v. Mullins, 102 Ttah 548, considered the attorney’s
duty to defend indigent persons charged with eriminal
acls. That ease gives a rather comprehensive history of
the legal profession and {he nature of 1he right to prac-
tice law. Since this subjeet iz of considerable importance
in the instant proceeding, cxlensive quotes from that case
might be helpful. The Ruckenbrad case, in turn, guotes
henvily from other sources and these quotations arc in-
cluded in the following cxcerpts:

““"The majorily of jurisdictions hold that an
altoruey is an officer of the conrt with many rights

and privileges, snd must accept his office cum
., 12
ONCT,

14
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“x ® * Historieally there can be little donbt
that the attorney who represented a client before
the courts did enjoy special rights and privileges.
The historical growth of the right of an attorney to
praetice before the common law courts in England
iz developed by ihe Supreme Couort of Illineis in the
case of In re Day, el al, 181 T11, 73, 54 NIG 646, G649,
0 LRA 519, the court there gaid:

‘Originally, no one could appear by attor-
ney without the special warrant of the king,
igsuing out of chancery or under seal, xrant-
ing the privilege. The king was considered
the fountain of justice, and, as he conld not in
person decile all eoniroversies and remedy all
wrongg, the injured parties were referred to
thie proper foram, and writs were Framed in
his name to his Judges. Suits were begnn it thal
way, and when he granted the privileges in
guestion it was a= a part of Lhat gystem, and
not in a legiglative capacity. In a eivilized
country, where the rights of persons were to
he determined in aceordance with estallished
rules, either slalulory or promulgated by the
courts, the employment of persons acguainted
wilh those roles became a necessity, both to
the partics and the court. Persons unlearned
in the law can neither aid a litigant nor fthe
eourt, and parliament, at different times, ex-
tended the right of the litigant to appoint an
attorney to represzent him in court. Maugh,
Attva. Append. 6, 7. In 1292, Edward I made
an order by which he appeinted the lord chief
Juatice of the eourt of common pleas and ihe
rest of hig fellow jugtices of that eourt, thal
they, according to iheir discretion, should
provide and ordain from every county certain
attornevs and apprentices of the hest and
most apt for their learning and skill, who
might do service to hig eourt and people, and
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those a0 chosen only, and no other, shounld fol-
low his courf and transact the affairs thereof;
the said king and his couneil then deeming the
number of seven score to be zufficient for that
employment, but it was left 1o the diseretion
of the said justices o add to that number or
diminizh i, as they should see fit. 7 Pol. & M.
His, Eng. Law, 194; Dugd. Orig. J. 141, The
profeesion of attorney was placed under the
control of the judges, and the digeretion to
exargine applicants as to their learning and
qualifieations, and to admit to practice, was
exercised from that day by the judicial de-
partment of the English government, and no
legislation sought to deprive the court of the
power in that respeet, or to invest il in any
other branch of the government.’

“‘The court in some detail then discussed the
various early English Staintes relating fo admis-
sion to practice; the funciion of the Inng of Couri;
and the tole of ““solicitors’ and *barristers’; and
coneluded that i

‘The function of determining whether one
who sceks to become ap officer of the courts,
and to econduct causes thercin is sufficiently
acquainted with the rules established by the
legislature and the courts, governing the
rizhts of parties and under which justice is
administered, pertains lo the courts them-
selves. * * * The order of requisite qualifi-
cations, nnder such restrictions and limita-
tions as mayv be properly imposed by the legis-
lature for the protection and welfare of the
public. The fact that the legislature may pre-
serilic the qualifications ol docfors, plumbers,
horseshoers, and persons following other pro-
fessions or callings; not connected with the
judicial system, and may say what shall be
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evidenced of such qualifications, can have no
influence on this guestion., A license to such
persons confers no right to put the judicial
power in motion or to participate in judicial
proceedings. The atforney 18 A necegsary part
of the judicial system, and his voeation is nof
merely to find persons who are willing to have
lawsnits. He iz the first one to sit in jndeg-
ment oh every case, and whether the court
shall be called npon lo aef depends on his
deeision,” * * ¥

‘The ecourts of the King’s Bench and
Common Pleag had from the first, each admit-
ted g own glaff of atlorneys and the Hx-
ehequer scems to have had a staff of clerks
who acted as attornevs. No doubt the same
perzons offen acted as attorneys hoth in the
Clommon Pleas and in the King’s Bench —
this is shown by an order of 1564, which at-
lempted in vain to suppress this practice. But
it i1z obvivus that the necessity for separate
admission i each court emphasized the fact
that attorneys were the officers of thal court;
and the same fact was siill furlher empha-
sized by orders for fheir eonstant attendance
in their respective courts, and by their pos-
seggion of the same privileges of exeeption
from publie service, and immunity from suit,
exeepl in their own court, as the other officiala
of the various courts enjoved.’

“¥ * * In People v. Culkin, 248 NY 465, 162
NE 487, 450 60 ALR 851, CCh. J. Chardozo traces
the history of the power of the courts to make gen-
eral inguiries inlo the conduct of its own olfficers,
the members of the bav, and concludes that af o
very early daie the courts exercised rigid control
over the professional conduct of members of the
legal professton. He states:
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*Thus by Section I of an order made in
Michaclmas Term 1654 by the Court of Pleas,
a8 well us by a like order of the Court of Tp-
per or King’s Beneh, attorneys were required
to give notice of their chamberg of habitations
“under pain of being put off the roll”’: mo
one under Jike penally was to praetice in an-
other’s name, nor was anyone knowingly to
permit another to practice in his name, ex-
eepting 1n warrants of attorney for comnmon
recoveries ““‘for the prevention of mainte-
nance and broeage, ne ailtorney was to he
lesgee in an ejectment nor bail {or 4 defendant
in this court 1In any action.” Cookc’s Rules,
Orders and Yotiees of the Courts of Clommon
Pleas and King’s Bench, Michaelmas Term,
16547

“‘Such duties and others are placed npon at-
torneys on the theory that attorneys are officers of
the court. In speaking of these duties Cardoze fur-
ther savs in People v. Culkin, supra:

‘ Membersghip m the bar i a privilege bur-
dened with conditions. fx re Rouss, supra, 221
NY (81), page 84, 116 NIN (782), 783. The
appellaut was received into that ancient fel-
lowship for something more than private
oain. He beeame an officer of the court, and
like the court iisclf, an instrument or ageney
to advance the ends of justice. His coopera-
tion with the conrt was dne, whenever justice
would be imperiled if cooperation was with-
held, 1Te might be assigued as counsel for the
necdy, in causes eriminal or eivil, serving
without pav. Code Crim. Proe. § 308; Civil
Praetice Acts, $19G, 198, He might be di-
reeted by summary order to make restitution
to o clienf of wmonevs or other property wrong-
Fully wilhlicld. Im re Hoo ... 87 NY HZL
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He might be censured, suspended, or dis-
barred for ‘““any conduct prejudicial to the
administration of justice.”’ Jndiciary Law,
388, Subd. 2. All thig is undisputed.’

““The present status of the atiorney in our
judicial system has been a result of historical de-
velopment which dates back for s#ome scven cen-
turies. Regardless of what may have happened m
some Jurlsdielions fo the rights and privileges of
attorneys, the right fo practice bef'ore the court as
an officer of the court, still remains. While doe-
tors, plumbers, electriciang, barbers, ete., may scll
thelr time and gkill to the publie by virtue of their
Heense from the slate, the attorney alone has the
right to set the judicial machinery in molion n
behalf of another and to thus participate as an
officer of the ¢ourt in a judicial proceeding, This
rght springs from his status as an officer of the
court. To properly function it ig necessary that
courts retain control of their officers. The attor-
ney's part has developed nntil he now 18 a neees-
sary and essential parl of our judicial machinery.

fe ¥

* In addition to this privilege, it has
been eonsislently held thut the right of the legis-
lative branch of the government to regulate and
control atiorneys is subject to the inherent power
of the court ultimately to control admission lo
practice and disbarment. While the language in
iggins v. Burton, 64 Utah 562, 232 P. 14, might
indicaic that we do not adhere to thia rule, in a
later case, {# re Barclay, 82 Utah 288, 24 2. 2d 302,
303, we stated:

‘Tt 15 quite generally held that the power
18 inkerent in the proper eourt fo diseipline,
suspend, or disbar an attorney for miscon-
duct, independent ol any express provision of
a glatute conferring such authoriiy,’
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““In support of this, we cited an earlier case,
In re Plats, 42 Utah 439, 132 P. 390, 392, where we
atated;

‘Nor can the Legislature limit the courts
in their righis to determine the moral quali-
fications of their officers or prevent them from
refusing lo admit morally incompetent per-
so1& to practice, nor compel them to refain
such upon the roll. * * * The courts, and
nol juries or legislators, must ultimately de-
termine rualifications and fitness of {heir
officers.”

““If the right fo engage in the practice of law
were one of those rights protected by the 14th
Amendment, it might be unconstifutional to re-
quire those who engage 1n the practice of law to
submit to the burdens now placed on the legal pro-
fession. But ihe cazes hold ihat the right to prac-
tice law 1n the atate courts iz not a privilege or an
immunity of a citizen of the United States which
iz protected by the 14th Amendment. In Ex parfe
Lockwood, 154 TIS 116, 14 §. Ct. 1082, 1083, 38
L. Ed. 929, the court refused to review the order
of the Virginia Sup. Court which denied the appli-
cation of a woman for admittance to the bar of
Virginia. The court, in so holding, said:

‘The right to control and regulate the
granting of license fo practice law in the
courts of a state iz one of those powers that
was not transferred for its protection fo the
federal government, and its exercise is In no
manner governed or controlled by citizenship
of the United States in the party seeling such
license.” Sec also Philbrook v. Newman, C.C,,
85 . 139, Mitchell v, Greenough, 3 Cir,, 100 F.
od 184 ; Bradwell v. Illinois, 16 Wall 130, 83
US 130, 21 L. Ed. 442, Robinson’s case (In re
Robinson), 131 Mass, 376, 41 Am. Rep. 239.
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“Whe, {therefore, conclude aftorneys do have
privileges. They do enjoy lhe right to participate
as officers in a judieial procceding and the right
to set the judieial machinery in motion. The court
in admitting the allorney to practice, presents him
to the public as worthy of it confidence in all of
his prolessional duties. An atiorney holds his of-
fice during good behavior and may owly be de-
prived of it for misconduct ascertained and de-
clared by the judgment of the court. Courts, by
retaining wlitmate control of admission fo prac-
tice and of disharment, have underfaken to protect
the honor and high standing of the legal profession
by refusing to admit those applicants who lack the
necessary educalional qualificalions or who are
morally incompetent, and dropping from the rolls
those guilty of misconduct.”” {emphasis added)

The next Utah case of consciquence explaining the na-
ture of the vight to praclice law was Dawvis v. Ogden City,
215 P, 2d 616, That case considered the right of the Clity
of Ogden to require lawyers to obtain a City license. In
holding ihal the ordimance was valid, the Counrt again
discussed the position of members of the legal profession.

The Utah eases thus demonstrate that the practice of
law hag been a speeial franchise from the very begiuning.
it iz clear that one who engages in the practice of law
holds that franchise only doring his good behavior and
0 long as he maintaing an impeccable moral character.
Indeed, to say that one has a right to practice law ia prob-
ably a misnomer, for in a more acenrate sense, if is no
“right’’ at ail, but is merely a special privilege condi-

tioned upon moral worthiness,
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B. Presumption of Innocence,

We now move to a consideration of the quesfion as
to whether there is a preumption ef innocence in a digei-
plinary proceeding which is not present in an ordinary
civil proeceding and which will offset the presumption of
frand. It iz elemental in the law that a defendant being
prosecuted for alleged eriminal acts is *“presumed’ inng-
cent ontil proven gnilty. This really means nething more
than that the prosecution has the borden of proving the
defendant guilty beyond a reasonable doubt, and if the
gnilt is not thus proved there can be no conviction. Pro-
fessor MeCormick explaing the histery of this presump-
tion of innocenece in the following {erms:

“The presumption of insrocence, This phrase,
taken over from continenial usage, wus merely a
general rule that in absence of contrary facts it
wag to be assumed that any person’s conduet upon
a given occasion was lawful. So stated, the as.
sumption doubtless has a fair basgis in probability.
But when it came to he employed, in argument and
in instrueling juries, in eriminal trials under the
common law, it became a source of mysticism and
confusion. As applied to the aceused, any assump-
{ion, or ‘presumption’ of innoeence in the pupula_r
sense of an infercuee based om probability, 1s
absurd. The probubility is the reverse, The as-
sumption of innocence which is reasonable in‘ t]:Ee
absence of eontrary faets beeomes guite unrealistic
wlhen we include in the picture the facts that 'the
person has been officially charged with the erime
and has heen brought to trial. Nevertheless, the
phrase ‘presumption of innocence’ has been adopt-
ed by judges as a convenient introduction to _thE
atatement of the hurdens upon the prosecution,
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first of producing evidence of the guilt of the ac-
cused and, sceond, of finally persuading the jury or
judge of his guilt beyvond a reasonable doubt. But
the popular meaning of presumption as an infer-
ence from probability has lent a false comnota-
tion, and defense coungel have naturally used the
phrase 1n argument and in requests for instrue-
tions, as if it meant that there was an inherent
probahility that one officially charged and triced for
a crime is innocent.”’

£ * * +#

““The snpposed presnmption of the innocence
of an aecnsed, in fact, ig not in any common usage
of the term a presumplion at all, It iz not a pre-
gsumption in the popular sense of an mference from
probability, nor 1s 1t a presumption in the legal
sense 0f & rule as to the effect of facts proven as re-
quiring or permitting other factg {0 be taken as
true.”’ McCormick, Evidence, pp. 647-09 (1954},

The TUtah Supreme Clourt has also thoroughly ana-
Iyzed this “presumption,”’ but it recognized cssentially
the same meaning in the Swan ease, supra, when il said:

“The expresaion that there is a ‘presnmption
of innocenee’ is frequnetly uged cven in ¢ivil eases
where misconduct 13 involved, bat it 1s usually used
to Indieate a permizzible inference and not & man-
datory presumption. But even where u presump-
tion is indicaled, such presnmption nullifies other
presumplions only in cases where the facts giving
rise to the presumption have no tendeney to estab-
lish guilt and are not by their nature apposed to
innocenee. Such presumption of frand and nndue
influence is everywherce recogmized but we know
of no case which holds that such presumplion is
nulltfied by the presumption of innocence. 11 guch
were the elfect of a pregumption of innocence, it
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would completely nullify all presumptions of fraud
and undue influence tor in every such caso the con-
fidential adviser is presumed to be guilty of hetray-
ing the confidence placed in him. It would be ngo-
less to hold that there is a presumption of fraud
and undue influence against him which is nullified
by a contrary presumption of innoecnce.’ (page

693-4 of 293 P, 2d)

In summary, then, atlorieys are privileged to engage
in a profession which requires the highest moral and
cthical responsibilily, When a member of the bar is anilty
of miseonduct, the Court is charged with the respon-
silility  of disciplining and disenfranchising that
altorney. Disciplinary procecdings are thus designed to
proteet the public by dropping from membership those
members of the bar who fail to deserve the confidences of
the public. The New Jersey Court summarized the pur-
pose of disciplinary proceedings in the following words:

*“T'he objeet 1s not punishment of the offender,
but rather the disqualification in the public inter-
est of a praciitioner of the law who has been guilty
of misconduel indicative of moral unfitness for the
profession.’” fa re Frankel, 20 NJ 558, 120 A. 24
603 (1956)

Even if disharmenl proceedings werc punitive, it 1s
unlikely that a presumption of mnocenee could offset the
presumption of fraud and undue influence. In light of
the fact that such proceedings are essentially for the
protection of the publie, it scems ¢lear that no presump-
tion of innocence is present. There surely is nothing in
the law f¢ indicate that an attorney charged with mis-
conduct can claim a presumption of innocence in disbar-
ment proceedings in order to lessen his burden of proof,
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II. THE NATURE OF THE PRESUMPTION OF
FRAUD IN CIVIL PROCEEDINGS.

Liegal authorities universally recognize that there is
much confusion which surrounds the terms of “*presump-
tion,’” “‘inference,’’ and *‘burden of persuasion.”” A good
digeussion in this hazy area is found in McCormick, Evi-
dence, Sections 300-22 (1954), and an analysiz of the
Utah cases is found in Utah Law Rewview, 5:196-219
{1956). But the Utah Supreme Court has made a clear
pronounccment in the very ease that gave rise to the in-
stant disciplinary proceeding, and it, thercfore, secms
unneeessary to consider authority other than I'n re Swan's
Estate, 4 Utah 2d 277, 293 P. 2d 682 (19566).

In the Swan case the court foensed ita attention upon
the presumption of frand and uwndune influence which
arises when a confidential adviser drafts a will for his
clicnt and names himself as beneficiary, Tt was eonceded
that, even among the Utah casges, substantial confusion
exigted. The court distinguizhed between the burden of
persuasion and the burden of makimg a prima facie case,
stating that in the lat{er sitvation the burden iy satisfied
and the presumption vanishes with the iniroduetion of
prima facie evidence, and the other party still has the
burden of persnading the fact finder. When the burden
is one of persnasion, however, prima facie evidence 1s in-
sufficient and the presumpiion remains, and the party
attempting to rebut the presomption of frand miust come
forth with evidence whieh will be weighed against the pre-
sumption, 1t was held that the instant sitnation was one
requiring a burden of persnasion.
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The court next examined the weight of evidence re-
quired to overcome the presumption of fraud when the
burden is onc of persnasion. It was noted that some cases
require a preponderance of the evidence {non-existence
of the presumed fact iz more probuble than its existence},
olhey cases require clear and convincing cvidence {(non-
existence of the presumed fact 1w very highly prohable),
and still others reguire proof bevoud a reasonable donbt
{all recasonable doubt of the non-existence of the presumed
fael mosi be eliminated}. The court obeerved that there
was considerable Utah authority to the eff'ect that in cases
of presumed fraud the presnmption ghould only be over-
come by clear and convineing evidence. If was felt, how-
ever, that the best rule was the one requiring a mere pre-
ponderance of the evidenee, and the court expressly
s0 held:

“ After careful study and consideration we eon-
clude that this presumption shifts the burden onto
the confidential adviser of persunading or convine-
ing the Taet finder by a preponderance of the evi-
dence thuat no frand or undue influence was
exerted, or in other wards, he has the burden of
convincing the faet (inder from the evidence that
il is more probable thai he acted perfectly fair
with his confidant; that he made complete disclos-
ure of all material information available and took
no unfair advantage of his superior position than
that he exerted frand or undue influence 1o obtain
the henefits in question. This iz conirary to our
lolding in the Jardine case, which ix supported by
the Ualilornia enses and some other decisions that
clear and convineing evidence to the contrary i3
necossary to overcome snch presumption. We
roach this eonclusion beeanse we feel that the rule
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is more clear and understandable than the rule re-
quiring clear and convincing evidence; that this
rule is more apt to produee a jusi result is more
generally recognized as the correct Tule governing
thig sitnation.’’

The court therefore held that (1) the instant Facts
gave rise to a presumption of fraud and undue influence ;
(2) that this presumption eould be overcome by a
preponderanee of the evidence; (3) that Mr. Macfarlane
came forward with a prima facle case which was not a
preponderance of the evidence and which was, thercfore,
insufficient to rchut the presumption: and (4) that, con-
sequently, the trial court’s finding of frand and undue
influence shouid be affirmed.

III. PRESUMPTION O FRAUD SHOULD BE
CONSIDERED WITH ALL OTHER EVIDENCE
IN DISBARMENT PROCEEDINGHS.

As explained in Section TI of this Memorandum, the
Swan ease holds thai the presumption of fraud in eivil
proceedings can be overcome by a preponderance of the
evidence. This Is lo say that the very nature of {he
eonfidential relationghip creales a prima lacie pregomp-
tion of fraud, and this presumption is only overcome when
the attorney proves that hig eonduclt wasg proper. Much
has been written about thig same presumption when an
attorney 18 being disharred and the most exhans-
tive treatment Ig found in a reecent New Jorsey
case, In the Maiter of Dowgael Herr, Aftorney awd
Counselor at Law, 22 X, J. 276, 125 A, 24 706 (1936). This
cage 18 helpful for two reasons: firsl, the faets are similar
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to those in the inatant proceeding, and sceond, the New
Jersey Court requires the same proof to avercome a pre-
sumptiion of frand in a eivil proceeding as did the Utal,
court in the Swan case. Also helpful is the fact that this
case was elaborately researched, argued and re-argued
before the New Jersey Court of Appeals, Mr. Justice
Erennan, beforc ascending to the position of the Justico
of the United States Supreme Court, wrote the opinion,
from which we guote:

‘' Respondent has been called upon to answer
speclfie charges of allerred unethical and improper
conduet, principally that in varions wars, for his
personal profit and gain, he abuged and took ad-
vantage of the confidence reposed in him by his
¢lient, Mizs Bertha Brechwoldt. By direction of
this eourt hearings on the charges were had before
Judge Grimshaw in the Chancery Division. Judge
Grimshaw filed conclusions finding that some
charges are sustained by the evidence and others
were not. Briefs were submitted 1o this court and
w¢ have had oral argument and reargument here.*’

There was a conflici in the evidence as to Miss Brech-
woldt’s mental capacity. Respondent had been the attor-
ney of Miss Brechwoldt for a number of vears and he
drafted, or canscd to be drafted, certain trust instruments
and a will for Migg Brechwoldt, These instruments made
respondent sole trusice with powers so broad as to enable
him to benefil himself. The cstate of Miss Brechwoldt
exceeded £450,000. Respondent was charged with the pre-
sumption of fraud in that the facts were snfficient to
establish a prima facie case, and respondent attorney was
called to come forth and prove himself innocent of any
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improper conduet. He failed to establish his preof, and
he was disbarred. The court defined the attorncy’s duty
in the following words:

“‘Confidence go reposcd has ever been suffi-
cient reason, in equily, for requiring the recipient
to accept the onus of proving uwberrima fides when
his conduct 18 called in question. This is a great
and anecient maxim of cquity, applicable to all va-
riety of relations in which influenee or dominion
may be cxercised by one person over another:
‘That great rule of eourt, that he who bargains
in matter of advantage with a person placing con-
fidence 1n him, ig bound to show a rcasonable use
of that confidence; a rule applying to trustees,
attornevs, or anyvone else.’ Gibson v. Joyes, 6 Ves.
Jr. 266, 31 ling, Rop. 1844 (Ch. 1801).

““Is the attorney’s position different when his
conduet 1s called into quesfion in a diseiplinary
procecdingf We think it is not, at least when the
conrt 18 satisfied with reasonable certainty, as s
the case here, that a prima facie case of diseipli-
nary misconduct has been made ont against the
atiorney. In sueh a case, the decigions uniformly
hold that the burden of overcoming such prima
facie case by evidenee rests on the attorney. See
7 CJS, Attorney & Client, See, 33, p. 781, where the
following cases are cited: In re Graves, 64 Cal
App. 176, 221 Pa. 411 (D, Ci. App. 1923); In re
Horovilz, 228 App. Div, 484, 240 NYS 343 {(App.
Div. 1930) ; In re Fieldstecl, 228 App. Div. 470, 240
NYS 481 (App. Div, 1330); In re Kunstler, 248
App. Div, 393, 289 NYS 107 (App. Div. 1936); in
re Salus, 321 Pa. 106, 184 A, 70 (8. Ct. 1936} ; In ro
Grery, 284 Pa. 121,130 A. 307 (8. Ct. 1925) ; People
ex rel, Attorney-General v, Laska, 105 Col. 426, 101
P. 2d 33, (8t. Ct. 1940) ; In re Lennox, 371 TIL 503,
21 NE 2d 721 (8. Ct. 1939) ; In re Meluick, 383 TIL
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200 48 NI 2d 935 (8. (1. 1943). As it is abhorrent
to the law and our ethical code that an attorney
should derive a benefit to himself from the misuge
of the confidence ariging from the attorney-client
relation, ‘where from the attendant cireumstande
there is a reason (o presume that the attorney pos-
sessed some marked influence, ageendaney or other
advantage over his client * * *? {he law supersedes
the neeecssity of any inguiry into the partiewlar
means, extent and exertion of inflnence in a given
cage; a task often difficult, and il supported by
evidence which can be drawn [rom any satisfactory
sources. I BSlory on Equity Jurisprudence (14th
Id, 1918}, gec. 433, Thus, the court being satisfied
wilh reasonable certainty that a prima facie ease
of abuse in violation of Cannon 11, by an attorney
ol a ¢lient’s confidenee for his personal profit or
erin has been made out, it is right and just to re-
quire that the attorney shall prove either that no
advaniage of hig client was taken or that the ad-
vantage recetved was received without a speck of
imposition on his part and was the result of a well
considered, definile and settled purpose on the
parl of the elieni. In this wayv suhsiance and mean-
ing arc given to the high princlples of conduet self-
impoged by our profession and eloguently artico-
laled over a century ago by Mr. Justice Nelson
speaking for the United States Supreme Court in
Stockion v. Pord, 11 How. 232, 22 T, 5, 232, 247,
13 [, Kid. 676 (1850}, where he said:

‘There are [ew of the business relations in
life involving a higher frust and confidence
than that of attoruey and client, or generally
gpeaking, one more honorably and faithiully
diseharged ; few more anxicusly guarded by
the law, or governed by sterner principles of
morality and justice; and it is the duty of the
court to administer them in a corresponding
spiril, and to be watehful and industrious, to
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see that conflidence thus reposed shall not be
used to the detriment or prejudice of the
rights of the party bestowing it.’

““Tt 18 urged on behalf of the respondent that
no presumption of nndue influence on bis part
18 created merely because he was named as
trustec of the trngl and as a similar fiduciary
under the will, boik of which were prepared
by him, that ihe construetive fraud prineiple
applicable in cases where an attorney 1s made
g heneficiary of a will or trust which 1s pre-
pared or supervised by himself has no per-
{ineney here heeange the respondent obtains
no benefleial intercest wnder cither document
other than the fees and commigsions for which
he works. But while the respondent is not
named as a ceatui under the trust or as a lega-
tee or devisee under the will of Miss Brech-
woldt, the powers granted to him arc so eom-
plete and the diserction given him so absolute
thal hig position 18 tantamount to that of a
heneficiary. Further, he has treated the funds
as his own without regard to his ohligation {o
his donor or her charitable hbeneficiarics.
There iz every indieation that this respondent
had insured to himscll the control of this es-
state even beyordl his own lifetime. He put
himself info a superior bargaining position as
far as the uitimate beneficiaries are con-
cerned, so that 1t would not be praectical for
any of them to contest hiz actions beeanse in
the ¢xereise of hia absolute discretion he had
the power to ‘cut them off.” We can gain but
a hint of his purpose from the earlier will
under which the respondent made himself a
priucipal beneficiary of Mise Brechwoldt’s
bounty. A confidential relationship such as
existed here hetween the respondent and Miss
Brechwoldt, plus the cxistenee of suspicious
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cirenmstances eonstifuting a strong prima
tacie case of misconduct, 1 enough to cast the
burden on to the respondent to show by im-
peceably elear and convinelng proof his free-
dom from frawdulent and wnduly inflnential
conduet. In re Blake’s will, 21 N.J, 50, 120 A,
2d 745 (1856); Tn re Rittenhouse’s Will, 19
NoJ 376, 117 A, 2d 401 (1955). ile hag not
corme close to carryving that burden.”’

‘“There is nothing wrong in an attorney
accepting the confidence of a elient and in
managing his property and estate if the client
of his own free and unfetiered will desires to
place sueh a trust in an atlorney. But such
a arlunation is framght with danger for the
attorney. The only way in which he can pro-
tect himself is through scrupulonsly proper
conduet, not only in the manner in which he
deals with the property but in the documen-
tatien of his actions. Ouly by being able to
show elearly each und every one of his trans-
aclions ne matter how long the peried of time
can he insure himself of being above re-
proach. It is not enoungh for him to say ‘I
have acted properly in the performance of
my trust.” He must prove it.”’

““There i3 no proefession, save perhaps the
minisiry, in which the highest moraliiy is
more necessary than that of the law, Shars-
wood, Hasay on Professional Fithies (1896),
p. 90.

‘There ig in fact, no vocation in life where
moral character counts for so rauch or where
it i3 subjected to more erucial tesis by cifizen
and the public than is that of members of the
bar. * * * The fidelity and candor with
whieh he performs hig trust, point up reasons
that distinguish the legal profession from
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other business.” State ex rel. Florida Bar v.
Murrell, Fla.,, 74 So, 2d 221, 224 (Sup. (i
1954).

““It has been very aptly said that there is no
profesgion apart from the legal profession where
there 18 grealer disparily between true charaeter
and reputation. The fuult Jies in the lack of under-
standing by the public principally provoked by
the {ransgessors among ns — not s¢ much by the
flagrant viclators, because the public is guick to
appreciale the incevitableness of their existence,
but by those members who by unconseionable con-
duet tip the delicate balance in which trust and
confidence in a lawyer’s actions hangs; not so
much by malefactions which are hranded eriminal
but by those that are in the twilight zone of low
moralify.

“We digeipline not to punish, hut to purify the
bar, Lo inerease 1ts reputation and to protect the
publie and the courts from frand and imposition.
In re Breidt, 84 N.J. Eq. 222 214 (Chi, 1915).

“‘It iz the judgment of the court that the re-
spondent was guilty of violating (Canon 11 in the
ways deseribed.

“The discipline imposed is that the respond-
ent be disbarred.”’

It is true that this case was decided by a divided

court. Three justices digsented, but they did not disagree

with the reasoning of the majority of the ecurt as scl

forth above. The point of contention was simply a ques-

tion ol testameniary capacity and the assertion that

the purpose of disciplinary proccedings are to protect

the publie rather than to punish the attorney., The attor-
ney therein disbarred was not then practicing law and he
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had suffered considerable misfortunc since his miscop.
duct. The dissenting jnstices thought that it was nnneces-
sary to add to bis burden. This is reflected by the fol-
lowing statement from the dissenting opinion;:

““The respondent 1s now 75 vears of age and
has practiced at the bar for 50 vears wilh dis-
tingtion, having been a member of the judiciary.
He was humiliated and depressed by publicity
concerning the aftermath of an unfortunate mat-
rimonial venture, destroying the pride he once
possessed ag an authority in the field of domestie
re¢lations. He is mentally and physically impaired
to a degree where he no longer posscesses the mind
or the body to permit him {o adeguately defend
himnaelf against the charges made.

¥ L] L

“In thiz mmstance the public needs no further
proleciion, Naturce has amply and permanently
provided it. 1lle 1s largely ineapacilated mentally
and physically and unable to practice law or any
olther nsefnl oceupation. e hag left the jurisdic-
{ion, seeking elsewhere some modicnm of comfort
and congolation, The devasgtation wrought by his
misfortunes iz hest reflected in his attempted
guicide and the note he left revealing his pathetie
appraizal of continued worldly existence,

““The majortty eonclugions, according to my
view, eome more within the eclassification of pun-
ishment of 1hie respondent than public protection,
and [ cannof, on the record before me, voie to
block oul the few davs of dim sunshine which still
remain for him.”’

The onlv other case we can find which hag facls simi-
lar to ilic faets here present is the case of In re Hangan,
32 A, 24 673 (Vermont) decided in 1543,
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In this case one Mary Lamb was a woman 77 years
of age. Her sister had died and she employed an attor-
ney to probate the sister’s cstate. Before the probate
could be completed the attorney died and Mangan wus
retained to eomplete the probate proceedings. Misz Lamb
had a savings acecunt in a bank of some 59,000, She re-
eeived notiee from the bank thal they would not pay any
interest on money over $5,000. Mangan had Miss Lamb
withdraw the exceas over $9,000 and deposit it in a joint
seeount with him.

At about the same time ag the joint account was
created he drew a will for Miss Lamhb in which he was
named 4s the principal bencfidary, He drew the will and
was present when it was witnessed.

During Migs Lamb’s lifetime Mangan withdrew
money from the joint account for his personal needs with
Miss Lamb’a consent. Shorily before Miss Lamb's death
Mangan withdrew the full amount and deposited il to
his own account.

The fndings of the hearing commigsion, asg set out
in the opinion of the court do not diselose any overt acts
of fraud or undue influence on the part of Mangan rcla-
tive to the ereation of the joint account or the exceution of
the will. The Commission alzo found that Mary Lamb had
tetamentary capacity. The judgment of the court was
that Mangan be disharred.

The general rule relative to the econdnct of attor-
neys in their relationship with their clients iz that any
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actions on his part which casts reflection npon the pro-

fession in the eyes of the public makes him subject fo
discipline,

The Utah Supreme Court has held that the standard
of quantum of proof which should govern the court in
a disharment procceding is that:

““the echarges should be clearly sustained by
eonvineing proof and a fair preponderance of the
evidence. The evidenee should be clear and
convineing.”’

Sce In re McCullough, 97 Utah 533, 95 P. 2d 13. Sce also
In re Evans and Rogers, 22 Utah 366, 62 P, 913, 53 LRA
952, 83 Am 8t. Rep. 794, and {w r¢ Hanson, 48 Utah 163,
158 Pae. 778,

CONCLUSION

‘We have not been able to find other cases either one
way or the other on the presumption problem, If {he pre-
sumption of fraud 1s raised in & disbarment proceeding,
then we believe that diseiplinary action must follow auto-
maiically, The Supreme Court of Utah has already held
in the civil part of this matter that the presumption of
fraud in the civil case could be overcome by a mere pre-
ponderance of the evidence. It then woent on to hold that
Mr. Macfarlane had not by a preponderance of the evi-
dence shown freedom from fraund. If there is any pre-
sumption at all raised in a disharment proceeding, it must
be a presurnption at least that strong, and if this identical
evidence was not strong enongh to overcome the presump-
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tion in the civil case, it likewise does not overcome it in
this case.

We have here an affirmative proof of questionable
conduet. An attorney emploved fo proteet the property
interests of a person with a retarded mentalify, acecepts
from her during her lifetime many valuable gifts, he
stands by while like gifts are made to Mr. Kostopolus, he
drew a will which makes him a major beneficiary, ete. To
these affirmatively established facts must be added the
adjudieated fact that he hag defrauded his client of prop-
erty with a value of over $100,000.00, and in that adjudi-
cation the properly has been taken from him. The same
identical evidence ig before the Supreme Court again for
review. If (1) the conrt can consider the adjudicated fact
of the frand, or (2) if the court may raise the presump-
tion of fraud, then we think it must follow that some
discipline is required. If the court may not consider the
adjudicated fact of the fraud, nor may not raise the pre-
sumption because of the nature of a digsharment proceed-

ing, and the facls which give rise to the presumption will
not of themselves warrant disciplinary aetion, then, of
course, the findings should be reversed, and the eourt
should again advise the public that Mr. Macfarlanc’s
conduet was entirely proper and that he is entitled to re-
ceive the Supreme Court’s recoramendalion to the publie
that he is & man in whom {he public may repose the great-
esl confidence and trust and that the bar in general may
a8 & matter of ethics engage in this type of conduet, al-
thongh if a civil suit is initiated against them, their eon-
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duet will be frandulent and the property mmust be taken
from them,

We submit that such an anomalous end resuilt ought
not to be affirmed.

Resgpectfolly submitted,

EDWARD W, CLYDRE
RAY R. CHRISTENSEN
NED WARNOCK
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