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IN THE SUPREME COURT
of the
STATE OF UTAH

IN RE

Na. 9031
GRANT MACFARLANL

BRIEF OTF PHETITIONER
INTRODUCTORY STATEMENT

Disciplinary proceedings were instituted by the
Utah State Bar against petitioner Girant Macfarlane, by
issuance of a citation and complaint June 26, 1957 (R.
1, 3), following an ex parfe investigation of the reeord
compiled in the civil will contest case cutitled “In re
Swar's Estate” (Utah, 1956) 293 .24 682,

The Bar charged petitioner with unprofessional eon-
duct in the preparation of a will and codieils for his
client, Wilda Gail Swan. All allegations of unprofes-
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sional condnet were denied by the petitioner’s angswer
{R. 8,

The Trial Committee of the Bar, composed of three
Ogden lawyers, called a pretrial hearing Angust 20,
1957, in an effort to narrew the issnes and to aveid
retrial of the will contest case. It was recognized that
this Court, in the Swan case, ruled that a presumption
of frand and undue influence srose from the faet that
the petitioner was a beneficiary under a will prepared
by him for hig client.

The Prosecuting Comimnitiee sfated at pretrial, and
reaffirmed lafer upon oral argument, that it did not
have any “evidence of fraud beyond the presumption”
and that “these facts, without the presumption, won't
sustain a finding of fraud or undue wmfloence. We've
got to have the presmmption made.” (B. 361; pretrial

hearing, page 28}.

It was thereupon agreed that the Prosecuting Com-
mittee would review the three volumes of the record
in the will contest case and would select therefrom sueh
portions of that record as were deemed relevant and
material to the issues in this proceeding. Petitioner was
given an equal opportunity and both sides had the right
{o produce additional witnesses at the time of the hear-
ing which was ultimately eondueted January 9, 1953,

At the hearing, which consumed less than one day,
the Proseeuting Committee presented its ease, consisting

- digitization provided by the Institute of Museum and Library Services
y Act, administered by the Utah State Library.
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af condensations of some of the testimony from fhe
will contest case and, in some instances, pertinent testi-
mony in the form of questions and answers, asked and
answered upon the civil case, The only testimony given
in person was that presented by the petitioner who
testilled concerning his personal and professional his-
tory and who then offered himsclf for eross-examination,
although neither the Trial Commitlce nor the Prose-
enting Committee chose to cxamine him,

The eourt reporter in atlendance was thercupon
agked Lo compile the record by copying the extracts
from the quesziion and answer testimony and hy imsert-
ing the condensations of teslimony into a new and
complete record for thiz hearing. In deing so, the re-
porter recorded the various objections which had been
raised by petitioner to some of the evidence offered by
the Proseenting Committee, which ohjections had bheen
tuken under advisement by the Trial Commitiee pending
the completion of the entive record.

The matter was called for further hearing April
30, 1958, at which lime the Trial Conunittee heard oral
argument as is revealsd by the record beginning at
page 352,

The deeision of the Trial Committee was rendered
September 25, 1958, and its recommendation for disei-
plinary action was adopted by a majority of the Board
of Commissioners of the TTtah Stuic Bar March 25, 1959,
The Commissioners recommended to this Court the
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e?ltrj,r of an order suspending petitioner from the prae.
tice of law for a period of one vear and until he be
re.eﬂmmended for reinstatement by the Board of Com.
missioners and, in addition, that he be required to pay
the costs of the disciplinary proceedings.

Petitioner filed Lis petition for review of the recor-
mendation April 29, 1959, and now submits his hrief in
support thereof.

The foregoing explanation is offered to assist the
Court in ils examination and review of the somewhat
unusual record upon whieh this prosecution must rest.

STATEMENT OF VACTS

Wilda Gail Swan died, without issue and wnomarried,
in 1952, at the age of 62. From 1944 until her death,
petitloner was her lawyer and her friend. He repre-
sented her in nwmerous buesiness transactions relating
to her various properties in Salt Lake City. (R, 116).

In 1947, at her request, petitioner drafted her Last
Will and Testament, in which he was named as one of
the beneficiaries, In 1930, at her reguest, he drafted 2
codieil and, in 1951, a second codicil. The will, as mod:-
fied by the seeond codieil, rewained unchanged until

her death. (R, 384).

When the first eodicil was cxeculed in 1950, it pro-
vided no additional bequest to Mr, Macfarlane, except

- digitization provided by the Institute of Museum and Library Services
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upon the contingeney of the death of Miss Swan’s father,
who was its prineipal beneficiary and residual legatee.
\lr. Swan’s death in 1950 resulted in a subztantial in-
erease in the petilioner’s share of the testamentary
estate. This share, however, was substantially reduced
by the second codicil, exeented in April, 1951.

Alter her father’s death, Gail’s sole heir was her
sister, 'I'heo Hendee, of S8an Franeiseo, with whom Gaul
maintained g somewhat hostile, tempestuous and unpre-
dietable relationship. (I 245, 312, 319). Theo had
received dowmtown business properties 'rom her grand-
father and her mother (R. 242) and (ail repeatedly
told her tax advisor and friend that Theo was amply
provided for and she did not intend to “leave her very
mueh™ (R, 312).

she had completely different intentions about Mr.
Macfarlane {R. 312). He had sulfered a detached retina
of the lelt eye in 1946, l.ater he lost the center vision
in sthat! geve and in 1950, the retina of the righi eye
became detached. Theze afflictions required surgery and
hospitalization and, of course, prevenicd petitioner from
practicing law (R. 90, 111). Petitioner’s troubles greatly
disturbed Gail (R. 318) and she stated on several ocea-
sions that he might beeome blind and she waunted to help
him, (R. 312, 92).

The will and the cedicils were prepared by peti-
tioner in his office, in the usual manner, following
consulations with Miss Swan (R. 91 ¢t. seq.) Her testa-
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mentary intent was verified only by a medieal and
psychiatrie examination conduected prior to her exeen-
tion of the second codicil, which modified the will by
substantially deercasing {he earlier bequest io the pt;—
titioner. (1. 386).

Petitioner did not suggest independent legal advice
be obtained before each testamentary instrument was
signed. Whether Miss Swan had, or would have heeded,
such adviee at any time between the dates of the original
will and the second eodicil will probably never be known.

When Miss Swan gave petitioner her instrnetions
about the changes to be made in the will by the second
eodicll, she asked to be examined by an “independent
doetor” in order “to be sure . .. that the will capnot be
contesied” (R, 109). Her grandfather’s will was con
tested, In re Swa’s Estate (1918), 51 L. 410, 170
. 459, Petitioner, therefore, made an appointment for
her with Dr. A. M. Niclsen, and after some examination,
Dr. Nielson, upen his own initiative, asked a psyeliarrist,
Dr. Rov A, Darke, for consultative assistanes (K. 2M}

After about an hour’s examination, during which the
doctors (uestioned Miss Bwan abont the praposed dis-
poxition of her property, it was concluded that “she was
mentally =ound and certainly in the adult bracket” (E.
905y, Dr, Darke concluded that Miss Swan “knew what
<he wanted to do” with her property and that »she did
wish to do what she was sayving =he wanted to do with
her property™ (1L 256). The two doctors aceordingly
stened as witnesses to the codicil.
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Tourteen months later, Miss Swan died without hav-
ine made any additional changes in her testamentary
disposition. The will was admitted to probate and, scev-
eral wmonths later, Theo Hendee instituted the will con-
test suit which enlminated in the decision of this Court
in the Swan ease, In its decision, this Court held that
the evidence zhowed that Mizs Swan had teglamentary
eapacity. In this respect, the decision reversed the judg-
ment of the trial court.

Beeause of the relationship of laywer-client whieh
had cxisted belween Mr. Maclarlane and Miss Swan,
the Court held that his inelusion as a beneficlary in her
will raised a presmmption of frand and nndue influence
and that the presumption threust upon hin the burden of
persuasion—the burden of persuading the trier of the
fact that he had not frandulently imposed upon and in-
fluenced his client’s mind.

In the will eontest case, the trial court was not con-
vineed that this burden had been earried and the Suo-
preme Court, therefore, affirmed the decizion and de-
elared the bequest to the petitioner to he null and void.

The Trial Committee eoneluded that the presump-
tion adopted hv the Supreme Clourt in the Swan case
“applies and is effective against the accused in this
diseiplinary proceeding.” (R. 379).

When the Board of Commissioners of the UUtah State
Bar adopted this conelusion and recommended that peti-
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tioner be disciplined by suspension from practice of the

law for 2 peried of one year, this petition for review
followed.

STATEMENT OF POINTS

POINT I

THE PRESUMPTION OF FRAUD AND UNDUE IN-
FLUENCE, UTILIZED IN THE (CIVIL WILL CONTEST
LITIGATION, SHOULD NOT BE APPLIED IN A DISCL
PLINARY PROCEEDING.

POINT 11

EVEN IF SUCH PRESUMPTION COULD PROPERLY
BE APPLIED IN A DISCIPLINARY PROCEEDING, THE
RECORD IN THIS CASE DOES NOT SUPPORT THE CON-
CLUSIONS AND RECOMMENDATIONS OF THE BOARD
OF BAR COMMISSIONERS SINCE THE RECORD REVEALS
THE PRESUMPTION WAS CLEARLY REBUTTED.

POINT III

THE MERE ACT OF A LAWYER IN DRAFTING A
WILL BEY WHICH HE MAY RECEIVE BENEFITS IS NOT
UNPROFESSIONAL AND IS NOT PROSCRIBED NOR PRO-
HIBITED BY ANY CANON OF ETHICS, WRITTEN OR
UNWRITTEN, NOR BY ANY STATUTE, RULE OE DE-
CISION OF THIS COURT. RULE OF THE UTAH STATE
BAR OR THE AMERICAN BAR ASSOCIATION, AND SUCH
ACT, STANDING ALONE, CANNOT SUPPORT A CHARGE
OF UNPROFEESIONAL CONDUCT.

POINT IV

EVEN IF THE ACTION OF THE BOARD OF COM-
MISSIONERS WERE OTHERWISE SUPPORTED BY THE
RECORD, THE DISCIPLINE RECOMMENDED IS HARSH,

d by the Institute of Museum and Library Services
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DISPROPORTIONATE AND EXCESSIVE, PARTICULARLY
1N VIEW OF THE CENSURE ALREADY VISITED UPON
THE PETITIONER DURING THE FIVE YEARS SINCE
THE CIVIL WILL CONTEST CASE WAS TRIED AMID
WIDE PUBLICITY,

ARGUAMENT

POINT 1

THE PRESUMPTION OF FRAUD AND UNDUE IN-
FLUENCE, UTILIZED IN THE CIVIL WILL CONTEST
LITIGATION, SHQULD NOT RE APPLIED IN A DISCI-
PLINARY PROCEEDING.

Thiz Court, in the Swan case, speeifically disavowed
any implication that ils deeision should enlarge the pre-
snmption to the stature or weight of evidence. Instead,
it held that *‘a presumption is the assumplion of a faet
required by a rule of law from the establishment of an-
other faet or group of Tacts, [t is not the facis on which
it iz based nor the inference to be drawn therefrom, but
a rule of law fixing the legal consequences thercof . . .
Thig does not mean that the fact finder may consider or
weigh the presumption as evidence.”” fn ve Swan's Esfole,
203 P. 2d at page 690,

This careful distinetion by the Clourt cannot he ig-
nored. D’articulariy is this true where the Court Marther
elaborated by cmphagizing that neither the asswined faet
nor the rule of law has “any tendency i reason to prove
the existence of the presumed faet and, therefore, caunot
be weighed as evidence thereof. . . .” (Emphasis added).
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From the foregoing, it is abundantly clear that the
presumption ulilized in the Swan case cannot be substi
tuted for evidence and eannot be considered as evidence,
Its sole function in that case was to shift the burden of
persuasion for the purposcs of that case. That ease is
finally and eompletely adjudicated and public poliey,
which apparently dictated the use of the rule of law
giving rise to the presumption, has been satisfied.

This is a new and substautially different proceeding.
Except for the petitioner, the parties are completely
different. Even the petitioner is here in a different role.
In the former ease, he was a legatee whosc bequest was
attacked by another legatee and nullified by the decision
of the Court. In the present proceeding, he and his pro-
fessional life, training and career are at stake, in a
matter in which the parties arc the ‘Court and the [iah
State Bar. By conducting this review, the Conrl is in-
quiring into the eonduct of one of its officers. This fact
alone distingmishes this proceeding from all that may
have gone hefore.

As stated hv the Court in “In re Erung, et al.”
(Utaly, 1913) 42 Ttah 282, 130 P. 215, “Who are the
parties to the disbarment proeceeding? The petitioners
on the one side: but whe on the other? Certainly not the
infornunt. nor Themas Nelson, If there were another
party, . . . it was the eourt; for the proceeding involved
mattors wholly between the court and the petitioners.”

Winee it is evident that this proceeding has nothng
legally in common with the will eontest case. and sinee
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it must be recognized, in a disciplinary proeceeding, that
the power of a court is, practieally, without limit, it 18
significant to note that at no time in {he proceedings
against the petitioner to date hag either side been able
to loeale, or cite, any decision by any courl holding that
a presumption of fraud and undue influenee is io be
utilized in a disciplinary proceeding. Nceither has there
been Tound any authority uphoelding the discipline o an
attorney upon a claimed presumption, or upon a record
devoid of evidence or lact showing an evil act, a corrmpt

motive, or dighonest eoneealinent.

It is submitted that the reason for this dearth of
anthority lies in the inherently different natuore of a
disciplinary proceeding. The courts have long recop-
nized that the proceeding is wunique. They have also
recognized that in such a ease there is a kind of “pre-
simption of innocenee” which inures to the benefit of
the acensed lawver. See for example, 7 ALR. 93, in
which there will be found an annolation entitled “Pre-
sumplion of Innoeenee in Disbarment Procecdings.” 1t
18 there stated that as & general rule the attorney has the

benefit of a presumption of innocenee when the true
burden of proof is recognized.

The Supreme Court of Washington has stated the
proposition well, [t held, in “In re Little” 244 P. 2d 255,
that the diseiplinary procceding *. ., is a speeial proceed-
ing peculiar to itself . .."” It then went on to say:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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“The respondent in sueh a matter is, upon
hig admission to the Bar, certified by the Court
to have attained high inoral and professional
standards. It 18 to be presumed that he has main-
tained them and has performed his duly as an
officer of the Court 1n accordance with his ocath,
Every doubi should he resolved in his favor, and
only upon a clear preponderance of the evidence
that the acts charged have been done and were
prompted by improper motives, should diseiplin-
ary action he taken. The privilege — and it is &
privilege, not a right — to practice his profegsion
cannot be lost to the practitioner upon slight
evidence.”

A somewhat similar thought has been expressed by
this Courl in “In re Oliwver” 97 Titah 1, 89 P. 2d 229, In
that ¢ase, the Court was considering the effect of one of
the sections of the “Revised Rules of the Titah State Bar
Governing Professional Conduct and Discipline,”  Aftler
recognizing that, as to a member of the Bar who has
allowed his dues to lapse, the Bar may guestion his legal
qualifications to resurme membership, the Court poinied
out thal the lapse of time does not effect his standing
45 & morally qualified, hut suspended, member of the Bar.
The Court then went on to sav:

“Naturallv 1here is the disadvantage to this
that the Bar must assume the burden of proving
his lack of moral qualification: but this is in line
with our aecepted theory of trials. Tt far better,
after a member lias cstablished his moral quali-
fications, as he does upon admission to the Bay,
to presame that those qualifications remain with
him until sneh time as= thev are taken away by
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proper procedure, than fo presune il of hiin and
to require him to overcome the lasi presnmption.”

A earefal review of the deeisions of this Court in
disciplinary proecedings fails to reveal a single mstance
where a preswnption was elther arged or ntilized as a
bagig for dizciplinary action. [astead, the clear lmport
ol the decisiong 1s that evidence is required, it must be
substaniial and convinecing i its nature, ana nothing less
than evidence will suflfiec,

For example, in “fn re MeCullough™ 97 Utah 533,
vh I.2d 15, the Court was asked to draw inferences from
a series of facts which, as contended by the prosecution,
showed that solicitation of business by one Spencer was
at the direcfion of or with the Imowledge of the aceused.
After examining the record, the Court found that there
were “rumors” and a suspicion of “ambulance ehasing.”
The Court concluded, however, that there had heen no
instance of solicitation shown “bv elear and eonvincing
evidence.” In a further dizenszsion of the evidence, the
("ourt remarked, on thiz phase of that case, “our atten-
tion has heen calied to no instance in which an attorney
was anspended or disharred on such meager evidence of
soligitation through a runner.’”’

For centuries, it has been universally reeognized
that the court has had power to cxereise rigid conirol
over the professional conduct of members of the legal
profession. As pointed out by Judge Cardozo in People
v. Cutlin, 2485 N.Y. 465, 162 N.F. 487, In very early days
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in lingland the court regulated the conduct of barristers
“with minute particularity, even in matters so persounal
ag the prowth of their beards or the eut of their dress.”

The courts of this country are not shown by the
decisions to have wielded their power of control to this
extent. It was recognized early that the power to dis-
bar “. .. s not an arbitrary and despotic one . . . but it
is the duty of the court to exercise and regulate it by a
sound and just judicial discretion . . .” Kx parte Se-
eombe, 60 U, 8, 8, 15 L. Ed. 565.

As stated by the Supreme Court of Tlincis, in the
case of In re Dongghy, 402 111, 120, 83 X E. 24 560,

“The digbarment of an attorney is the de-
struction of his professional 1life, his character,
and his livelihood. (citing cases) The eourt
should, therefore, disbar in moderation. Like-
wise, the same considerations obfain in the appli-
cation of a suspension rule. A removal of an
attorney from practice . . . entails the complete
loss of & clientele with its eonsequent uphill road
of patient waiting to again re-establish himself
in the eves of the public, in the good graces of
the courts and his fellow lawvers.”

Thix Court, in harmony with the great weight of
authorily, has long recognized that a diseiplinary action
iz of such sericux nature and consequence to the accused
that its power should be exercised only upon the basis
of “convincing proof.” fu re Hawnson (Utah, 1916) 158
2, 778, 48 TJiah 167.
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In that case, alter discussing other elements in a
disciplinary proceeding (in which diseussion there is no
mention of a “presumption”) the Conrt said:

“The foregoing statements really contain the
whole gist of the Jaw, whieh is sustained by both
reason and couunon sense. To dighar an attorney
iz a very serious juiiter indeed. It not only may
deprive him of gaining a livelihood for himself
and a dependent family, but it may, and usually
does, result in preventing him from making avail-
able all anteeedent preparation, although that
mav cover practically the period of a lilelime,
In no other ealling are suech far-reaching conse-
quences visited upon & delingment who has mnof
heen found guilty of some felonious act. The
rule, therelore, that the evidence should be clear
and convincing is hased upon a most selid foun-
dation.”

No sneh “solid foundation™ supports the abortive
use of the presumption of fraud in the present inguiry.
[t has no basls in social or legal history. [t cannot he
supported upen the basis of reason or logic hecause, as
stated by the Court in the Swan eage, neither the facts
nor the rule of law involved in the presumption “have
any tendency in reason to prove the existence of the

presumed fact and, therefore, cannot bhe weighed as
evidence thereof , . .7

ln accord with this prineiple is the deeision of the
New York court in “In re Spencer,”” 201 NJY. Supp. 315,
206 App. Div. 806. Spencer was accused, in a total of
nine charges, of viclating the code of ethies. In one count
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he was charged with having proeured by misconduet,
frand and dishonesty, two real estate mortgages {rom
hig client and thercafter, procuring the assignment there-
of to his wife, at & time when his client way incompetent
to transaet business. The assignments were drawn hy
him 1n hig elient’s bedroom, when he and she were alone.

Ag to 1his eount, the conrt said :

“There may be, and probably is, a presump-
tion against the vwalidity of this transaction, and
if 1t were brought in queslion hy persons inter-
asted in . .. the estate, and who were prejudiced
by it, very likely the burden would be cast upon
respondent to show that the transaction wag free
from fraud and undue influence on hiz pari. B
does not appear thal the transaction has heen
questioned by those persons. If  respondent’s
testimony 1n this proceeding 18 aceepted, the
transaction was honest and straightforward.
There was an opportunity and motive for re-
spondent to take advantage of Miss Sharp’s
enfeebled condition; whether he did or not, no
one living knows. In o proceeding of this char-
acter, I do not think i can be found as a fact
that he did. (mphasis added)

This is but another way of stating that a presump-
tion of fraud, which arbitrarily arizes from the nalure
of the confidential relationship, will not he accepted as
a subslitute for proof, or as galizfactory proof upon
which to predicate the diseipline ol an attorney.

To our knowledge, no ecourt has cver indulged in
£e,
such a presumption or assumption during a disciplinary
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proceeding involving cireumstances such as are present
here. Instead, the courts have recognized the punilive
nature of the proceeding and have drawn inferenees in
favor of, and not apainst, the acensed,

For example, more than sixty vears ago the Supreme
Court of Calilornia in a diseiplinary proceeding entitled
“In re Haymond™ 53 P. 899, ruled that “, , . all intend-
ments are in favor of the accuged.” The same rule, ex-
preszed in different language, is found in later Cali-
fornia eases. In Browne v. Stele Bar of California
(1955) 287 P.2d 745, the eourt held “. . . Any rcasonable
doubts mnst he resolved in favor of the accused”. To
the same eflect 1z the carlier California case of Lfilde-
brand v, State Bar of Califorma, 117 P.2d 560,

In view of the nature of this proceeding, and in the
light of the legal principles and anihorities already men-
tioned, petitioner earnestly contends thatl the Board of
Commigsioners of the Utah State Bar eommitted mani-
fest crror in adopting the conclugion of s Trial Com-
nttee that *ithe presumption mentioned by the Supreme
Court" in the Swen ease “applies and is elTective againsat
the aceused in this disciplinary proeeedivg.” 'I'he Board
then ecompounded the crror by recommending discipline
against the petitioner upon the basis of this mere pre-
sumption, which areose [rom a rule of law, utilized in
private ecivil litigation, at a time when, and under cir-
enmstances in whieh, none of the eonsiderations which
are now before this Court were present.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



12

POINT 11

EVEN IF SUCH PRESUMPTION COULD PROPERLY
BE APPLIED IN A DISCIPLINARY PROCEEDING, THE
RECORD IN THIS CASE DOES NOT SUPPORT THE CON-
CLUSIONS AN} RECOMMENDATIONS OF THE BOARD
OF BAR COMMISSIONERS SINCE THE RECORD REVEALS
THE PRESUMPTION WAS CLEAKLY REBUTTED.

The Prosecuting Committee hus repeatedly con-
ceded that it must fail in this prosecntion, if the pre-
sumption of frand is not utilized, beeanse it has no ex-
trinsic evidence of fraud or undue inlTuence npon whieh
to relv,

A careful examination of the record reveals the
necegsily Tor this eoncession. No faet was ever hrought
before the Trial Committee, or the Board of Commis-
sioners, which tended to show anyv act of Fraud or infln-
ence upon the part of the petitioner,

Nol for a moment do we concede that the presumnp-
tion of fraud and undue influence, utilized 1n the Swen
case, should be applied here, We eonfess our inability
to understand how it is even possible of application in a
diseiplinary procceding wiere the evidence presented
againgt an attornev wust be “elear and convineing™ and
hiz guilt must be “clearly estallished.” In re HeCwf-
lough, 97 Utah 533, 95 P.2d 13.

To apply the presumption here is to relieve ihe
praosecution ol this recognized burden of proof and, in-
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stead, o place it upon the aceused, under eircumstances
wherc neither he, nor the 13ar, ecan know from Jundicial
precedent the extent of the proof required teo overcome
it.

However, for the purposez of argument, we shall
assume that the prosecntion 1z entitled to the henefit of
the presumption. It seems to conecede, because il eonld
not properly do otherwise, that it has nothing else upon
which to bage s claim, As the Supreme Court said,
the Swan case, except for the presumption *. .. the trial
court’s finding of frand and undue influcnee probably
is not supported by the evidence.” (pp. 657 and 683 of
293 P.2d). The prosecution can properly find no com-
fort in the Swan decision, because nothing in that deci-
sion compels any finding of fraud. Ingtead, the court
held that the burden of persuasion was upon the peti-
fioner imn the will contest case, and that the Supreme
Court could not say, as a matter of law, that he had
sustained it. The Court held, on this poini, in speaking
of Mr. Maefarlane and a eo-defendant:

£y

although they elearly made a prima
facie showing, the linding againgt them on that
1ssue musl be approved beeause it indieales that
the trial ecourt was not convineed thai the lacts
are mn their favor.”

This 15 nothing more fhan is suld by the Court re-
peatedly in affirming jury verdicts. In such cases, the
Court affirms because the jury was not convinced in
favor of the appellant but, this i3 not the same as saving
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that the weight of evidence was against such an appellant,
hecause if he had had ike burden ol proof upon the issue,
he wounld fail, and the verdict would be against him, if
the evidence werc equally balanced,

Fixpressed in percentages, if the total weight of cvi-
dence in a eivil soit 18 viewed as 100 per cent, he upon
whom the burden of persuasion falls must convince the
trier of the facts by the greater weight of that evidence
or by more than 50 pereent of the covidence. 10, after
the proofl is in, the evidence is viewed as equally balaneed,
the burden of persuasion hasg not been earried by him
and, upon appeal, the deeision will be affirmed by the
Supreme Court.

Therefore, in the Swan case, while the accused May
have placed 50 percent of the welght of evidenee upen
the scales, he did not econvinee the lower eourt that he
had done more. The deeision does not atiempt to evalu-
ate the evidence, since a will eontest cage is an aetion
at law.

To draw any additional inferences fromn the Swan
decision, to clain that petitioner produced less than 50
percent of the cvidence and that the contestants produneed
more, is to straim {he decision hevond its meaning.

Yet, this is precisely what the Board of Commission-
ers has done in this proceeding. It has concluded, 1n
paragraph 3 of the eonclusions of s Trial Coimittee
“thal the neensed nsed frand and undue influence toward
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Miss Swan and that said actions were a breach of his
tidueial relationship, and is (sie} unprofessional con-
duct as a member of the Bar of the State of Utah.”

Thiz conclusion cannot be sapported by any exten-
sion of the Court’s deeision in the Swaw case, and ceriain-
Iy is not supported by the cvidenee in this record.

The only evidenee in the record, on the prosceution’s
side of the ledger, 18 the evidence that pefitioner was the
attorney for Miss Swan, that he drew a will in 1947, a
codicil in 1950 and a sccond eodicil in 1951 and that in
each of these testamentary documents, he wag named as a
heneficiary of a valuable portion of Miss Swan’s eslale.
Additionally, there 1s evidence that the only disinterested
and independent consultalion experienced by the testa-
trix resulted from a medical and psyehiatrie examina-
tion conducted immediately prior to the exeention of the
second codicil.

Opposed to this evidence, and opposed to the pre-
sumption the prosecution seeks to draw from i, is the
uneguivoeal denial of the petitioner that he cxereised or
utilized any fraud or undue influence at any time in his
dealings with the testatrix, the testimony of disinterested
witnesses that the testatrix desired to make such dispo-
sition of her property and had expressed a repeated
coneern for the welfare of the petitioner, and finally and
perhaps most important, the professional, crvie and
personal standing and reputation of the petitioner which
looms upon the record unassailed, uncontradicted and

unimpeached.
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The record reveals petitioner has practiced at the
Bar of thiz Court for thirty-two years, following his
¢tducation in the public schools and the TUniversity of
trtal. He is now age sixty, the father of five c¢hildren and
grandfather of ix.

I{e has twice been elected by his distriet as a member
of the House of Representatives in the Legislature and
twiee elected a member of the Siate Senate. During his
service in the latter chamber, he was elected Tresident
of the Slate Senate in 1941 and again in 1943,

I{e has served as President of the Fxchange Club in
Salt Lake City and has received the unigue honor of
seleetion as Natlional President of that organization. At
the time of the hearing of this matter he was serving as
National President of his college fraternal organization.
In addition, he has been active in the loecal ecuneil of the
Bov Seonts of America and in other comrnunity and eivie
affairg.

Hiz professional practice has been general in it
nature and he has alwavs practiced alone. In addition
to his prolessional interests, in vears past he engaged in
business aetivities in the ranching, mining and construe-
tion businesses (R 343, et seq.).

This discussion of the evidence shows convinelngly
that the record preponderates in favor of the petitioner.
As will now be demonstrated, the inferences from the
evidenee and from the unusual wanner in which this
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diseiplinary proeeeding has been conduected, lend fur-

there effcetive support to the petitioner™s eause.

At the hearing on January 9, 1958, when the cvi-
dentiary portions ol this reecord, including the complete
and verbatim testimony of the petitioner, were intro-
duced, counsel for petifioner, in his opening statement
(R 304) and later, at the conclusion of the defense, as-
sured the Trial Committee that petitioner “would an-

swer any guestions you might have or anyone might have
¢oncerning this matter.”” {(R. 347)

None of the lawvers of cither the Trial Committee
or the Prosecuting Committee aceepted thiz opportunity
to determine for themnselves whether petitioner, in ex-
plaining his eonduet, possessed that degree of eandor and
honesty which would enable them to view hig testimony
with confidence.

The failure of the Trial Committee to make nguiry
at that fime 1g, in fairness, understandable since it had
not then had the opportunity to read the record and it
could not then know whether inquiry would be useful.

No such explanation is available, however, to justify
the Cormunittee’s silence on April 30, 1958, when the
hearing was reeconvened for oral argument. Although
petitioner again was present and available, neither the
Trial Committee nor the Proseenting Committee both-
ered to ask a gingle question.
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We view this silence as particalarly signifieant and
as indieative of the fact that this Committee, in passing
Judgment in 1958 on the professional conduet of the
petitioner, was content {o rely upon what he said in
testimony given more than five vears earlier, in a hitter-
v contested trial involving different parties, differcent
counsel, different issues of Tact and law and vastly dif-
ferent stakes.

In addition, at the hearing of April 30, 1958, it had
besome apparent, and it still ig, that there was a glaring
ineonsisteney in the prosceution’s case, revesgling a sub-
stantial variance hetween the charge and the proof. The
Committee did not geek an explanation. The Prosecnting
Committee did not volunteer one. The inferences which
mav be drawn from this incongistency will he apparent
from the following:

The complaint charged the petitioner with profes-
sional nisconduet in that, after he prepared the will m
1947, thereafter he “prepared various codicils to said
will, in each of which his nterest as a beneficuary became
increastngly more advantageons fo ko (¥mphasis

added)

This is patently untrue, ag revealed by the docu-
ments themselves (R. 356}, They show that by the will
of Mav 2, 1947, petitioner would have received one piece
of property. Under the terms of the first codicil in Feb-
ruary, 1950, his position was unchanged unless and until
a contingeney occurred. On the date of the codieil, in
view of the uncertainties of health of those involved, no
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one could have predieted whether the contingency would
happen belfore the death of the testatrix,

The contingency did oecur, however, and as matters
then stood, petitioner’s bequest had inereased hecaure the
contingency resulted in the addition of four other prop-
erties, together with that alrcady mentioned in the will
itzelf.

In April, 1951, the second codicil was executed and,
by its terms, two of the five properties were devised to
sormecne else thus decreasing, not increaging, petitioner’s
stated hernest, all of which is contrary to the charges
asserted against him,

If, az is contended, petitioner had intended to per-
petrate frand upon his eclient in the testamentary dis-
position of her esiaie, why would he have taken measures
to insure the validity of the second codieil when, by a0
doing, he received less than he wonld have received if
Ite had done nothing?

This inconsisteney in the theory of the prosecution
has never heen explained. The {'rial -Commitice and the
prosecution have ignored it, which only serves to empha-
size that the inferences to be drawn from it support, and
are consistent with, the innocence of the pelitioner. When
these infercnecs are coupled with the wneoniradicted
testimiony of the pefitioncr, the animpeached testimony
of disinterested witnesscs eoncerning the intent of the
testatrix and with the oulstanding personal, e¢ivic and
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professional record of the petitioner, the conclusion is
ineseapable that the reecord does mot suppert the eon-
clusiang and recominendations of the Board of Bar Com-

INISEIONers,

POINT III

THE MERE ACT OF A LAWYER IN DRAFTING A
WILL BY WHICH HE MAY RECEIVE BENEFITS I3 NOT
UNPROFESSIONAL AND IS NOT PROSCRIBED NOR PRO-
HIBITED BY ANY (CANON OF ETHIUS, WRITTEN OR
UNWRITTEN, NOR BY ANY JSTATUTE, RULE CR DE-
CISION OF THIS COURT, RULE OF THE UTAH STATE
BAR OR THE AMERICAN BAR ASS0CIATION, AND SUCH
ACT, STANDING ALONE, CANNOT SUFPORT A CHARGE
OF UNPROFESSIONAT, CONDUCT,

Alter the ruling of the trial court in the will eontesi
casge and again after thiz Conrt handed dovwn its deeision
upon appeal, there arose in some legal eircles a ery for
putitioner’s professional scalp because, it was said, he
had “breached the etliies” of the profession.

Upon the hearing in this matter, the Trial Commit-
tee was informed by counsel that the matters involved
did not appear to bhe proseribed by, and petitioner was
not charged with a violation of, “any canon. any opinion
of the cominittee construing canons, any violation of a
T7tah rule of bar proeedure, any violation of a statute,
inf'ormal order, epinion, statement or anvthing else, ex-
cept the opinion of & great many lawyers who now, after
the Swan decision has been rendered, e post factu
realize that they knew it was wrong all along”™ {R. 3G8).

ded by the Institute of Museum and Library Services
, ac d by the Utah State Library.
Machine-generated OCR, may contain errors.

Sponsored by the S.J. Quinney Law Library. Fundi
Library Services and Te



27

The I'rosecunting Commit{ee did not dispute this con-
tention which was again asgerted in the inforinal hearing
hefore the Isoard of Bar Commissioners. It was there
eontended, as it is now, that a charge of unprofessional
conduet cannot be supported by proof that a lawyer
drafted a will by which he might receive benefils unless
there are addilional Tactors proved as evidence of a
fraudulent or corrupt intent.

This 18 not to say that a lawyer aects wisely if he
draws such a will. As stated by the Court of Appeals
of New York in the well-known case eniitled “Ie fui-
net,” 207 NUY. 140, 177 XN K. 329,

“Attornevs for clients who intend to leave
them or their families a bequest would do well to
have the will drawn by some other lawyer. Any
suspicion which may arise of improper influence
nged under the cover of the confidential relation-
ship may thas be avoided.”

But petitioner iz here not charged with being un-
wise. He is charged with unprofessional conduel beeause
of the use of [raud and undue infTuence.,

We helieve 1t significant that there have heen manvy
deeisions by many courts involving wills prepared hy
lawyers who also were beneficiaries thereof but in no
instance have we found a decizion, and none was cited
to us by the proseenfion, where the court condemned
the attorney’s actions as professional migconduect, in the
absenece of additional facts. See for example, “Ite Puf-
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wam,” supra; Watter of Kindherg’s Will, X.Y., 100 N.E.
591 Marz v. MoGlynn, 88 N.Y. 357,

The comment of the Supreme Court of Idaho in
1946 i¢ pertinent here, In Swarmgen v, Swanstrom, 175
i”.2d 692, the Tdaho Court observed:

“lf the relation of attornevy and client or
prineipal and agent cxisting bhetween the parties
15 sufficient to constitute undue influence by the
attorney or agent' over the principal, 1t wounld
throw open many wills 1o contest; and, on the
contrary, an existence of such a relationship often
furnishes potent reasons for the execution of a
will in lavor of such an atforney or agent (Citing
eases).”

Those who have been trained under Anglo-Ameri-
ean Jurisprudence and who have been honored by ad-
mission to the Bar of this State have, since our earliest
exposure to the law, cherished the concept that the law
permits no purnishment without proof of violation of a
rule which, while perhaps not known or widely under-
stood, 15 at least subject to ascertainment. Sueh rules are
for the guidance of the bench and Bar. No such rule can
here he found.

'hiz situation is nol unlike that which eonfronted
the Supreme Court of Calif'ornia in 1950 when it decided
Hildebrawd v. Stale Bor of Califorwia, 2250 P. 2d 508,
That was a proceeding to veview a recormmmendation of
ihe Board of Governors of the State Bar of California
that petitioners should be diseiplined hecanse thev had
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participated in a plan under which a labor union estab-
lished a legal aid departinent to agsist injured members
of the union in procuring legal counsel.

The decision of the Court was in favor of petitioners

and wag expressed in the following language:

“ .. in the absence of any prior decizion in

this State holding that it was improper for peti-

tioners to participate in such a plan in the manner
above deseribed, it i our egnelusion that the ends
of justice will be served by dismissing the pres-
ent proceeding without disciplinary action, there-
by permitting thig opinion, as the first expression
of the views of this Court upon the subject, to
serve prospectively as a guide to the menbers of
the profession generally, raiher than to scrve
retrospectively to the delriment of petitioners.”

POINT IV

EVEN 1IF¥ THE ACTION OF THE BOARD OF COM-
MISSICGNERS WERE OTHERWISE SUPPORTED BY THE
RECORD, THE DISCIPLINE RECOMMENDED IS HARSH,
DISPROFPORTIONATE ANID EXCHESSIVE, PARTICULARLY
IX VIEW OF THE CENSUEE ALREADY VISITED UPON
THE PETITIONER DURING THE FIVE YEARS SINCE
THE CIVIL WILL CONTEST CASE WAS TRIED AMID
WIDE PURLICITY.

Should thiz Court disregard our econtentions and
deterinine the issues zgainst the petilioner, it will then
be confronted with the problem of what, if any, diseipline
should be imposed.

Sponsored by the S.J. Quinney Law Library. d by the Institute of Museum and Library Services
Library Services an hy the Utah State Library.



a0

We do not infend to presume or to encroach upen
the power of the Conrt when we suggestl that the recom-
mended diseipline 1s harsh and nnproper. In fairness,
however, it should be stated that petitioner has already
undergone, as a resull of the publicity attendant upon
the prior litigalion and attendant upon this proceeding,
five years of publiec opprobrinm, manifested by the loss:
of the esteemn of many of his fellow praectitioners and
fellow eitizens. As may be readily imagined, his practice
has sharply dwindled.

Regardless of what occurs in this ease, petitioner
has a long and uphill road to travel in his efforts to re-
ertablish himself,

CONCLUSION

There is more here at stake than Mr. Maclarlane’s
personal and professional carecr. There iz a prineiple —
the principle that no lawyer should stand eonvicted 1n
his profession ¢xcept npon proof which “clearly estab-
lishes his gnilt.” If lawyers in this State are to he eon-
victed unpon presumptions — preswptions: which may
vary in effect with the case, or the court, or the deeision
in which they are applied, and if lawyers are to he con-
vieted of violating an unwritten rule of eondnet. without
proof of improper motive, desipn or act — then the prac-
tice of this profession may have become so unprediatable
and so uncertain that only those with elairvoyant fore-
sight and perception will presume to nndertake the man-
acement of the confidential affairs of their elients,

T
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It is respeetfully submiited that the proceedings
should be dismissed and the petitioner be exenerated
completely of the charges and implications asseried

against him.,

JOHN H. SNOW and
HAROLD . CHRISTENSIIN

701 Continental Bank Building
Salt Lake City, Utah

Attorneys for Petitioner
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