Brigham Young University Law School

BYU Law Digital Commons

Utah Court of Appeals Briefs (2007-)

2015

Joseph Tomlinson, Plaintiff/Appellant, vs. Douglas Knight
Construction, Inc., Defendant/Appellee/Cross-Appellant Douglas
Knight Construction, Inc. Third-Party Plaintiff/Cross-Appellant, vs.
Superior Insulation, Co.; Picture Perfect Stone Masonry; And Akita
Construction, Inc., Third-Party Defendants/Cross-Appellees

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca3

6‘ Part of the Law Commons

Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah.

Recommended Citation

Brief of Appellee, Tomlinson vs. Doug Knight Co, No. 20150529 (Utah Court of Appeals, 2015).
https://digitalcommons.law.byu.edu/byu_ca3/3350

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been
accepted for inclusion in Utah Court of Appeals Briefs (2007- ) by an authorized administrator of BYU Law Digital
Commons. Policies regarding these Utah briefs are available at http://digitalcommons.law.byu.edu/
utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.


https://digitalcommons.law.byu.edu/
https://digitalcommons.law.byu.edu/byu_ca3
https://digitalcommons.law.byu.edu/byu_ca3?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F3350&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F3350&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca3/3350?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca3%2F3350&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

IN THE UTAH COURT OF APPEALS

JOSEPH TOMLINSON,
Plaintiff/Appellant,
VS.

DOUGLAS KNIGHT CONSTRUCTION,
INC.,

Defendant/Appellee/Cross-Appellant.

DOUGLAS KNIGHT CONSTRUCTION,
INC.
Third-Party Plaintiff/Cross-Appellant,

VS.

SUPERIOR INSULATION, CO.;
PICTURE PERFECT STONE MASONRY;
And AKITA CONSTRUCTION, INC.,

Third-Party Defendants/Cross-Appellees.

Case No. 20150529-CA

APPEAL FROM THE THIRD DISTRICT COURT,
SUMMIT COUNTY, STATE OF UTAH
THE HON. RYAN HARRIS, CIVIL NO. 100500668

BRIEF OF CROSS-APPELLEE
PICTURE PERFECT STONE MASONRY, LLC




Joseph E. Wrona

Bastiaan K. Coebergh

Jarom B. Bangerter

WRONA, GORDON & DUBOIS, P.C.
1745 Sidewinder Drive

Park City, Utah 84060

Attorneys for Plaintiff/Appellant Joseph
Tomlinson

Jesse C. Trentadue

Noah M. Hoagland

SUITTER AXLAND, PLLC

8 East Broadway, Suite 200

Salt Lake City, Utah 84111

Attorneys for Defendant, Third-Party
Plaintiff, and Appellee/Cross-Appellant
Douglas Knight Construction, Inc.

Sarah Elizabeth Spencer, 11141
Gabriel K. White, 11797
CHRISTENSEN & JENSEN, P.C.
257 East 200 South, Suite 1100

Salt Lake City, Utah 84111-2047
Telephone: (801) 323-5000
Attorneys for Third-Party Defendant,
Cross-Appellee Picture Perfect Stone
Masonry



LIST OF PARTIES TO THE PROCEEDINGS

The parties to this proceeding are listed in the caption on appeal.



TABLE OF CONTENTS

JURISDICTION. ...ttt 1
ISSUES PRESENTED FOR REVIEW.......oooiiii e, 1
DETERMINATIVE STATUTES AND RULES. ... 2
STATEMENT OF THE CASE.......oo oo 4
SUMMARY OF ARGUMENT ..ot 7
ARGUMENT L.ttt anne s 9

l. THE DISTRICT COURT CORRECTLY RULED THAT THE
STATUTE OF REPOSE IN SECTION 78B-2-225(3)(a) BARRED
DOUGLAS KNIGHT’S CLAIMS AGAINST PICTURE PERFECT .....9

a. Douglas Knight’s claims are untimely under Section 78B-2-
225(3)(a) because Outpost first used or possessed the Premises
more than 6 years before Douglas Knight filed suit against Picture
Perfect..... 9
b. Because the relevant facts are undisputed, the district court
appropriately entered summary judgment..........ccoocevieeiienienieeneeneens 11
C. Whether a hypothetical owner would violate the applicable
building code by using or occupying a real property improvement
without a certificate of occupancy is a red herring issue..................12
d. Douglas Knight did not preserve its argument that its “indemnity
and contribution” claim is not subject to the six-year statute of

repose in Section 78B-2-225(3)() ......cceevvveriveeieeiieiie e 17
CONCLUSION....ci ettt te e e aeaneesreeneenneens 19
ADDENDUM

Exhibit A — District court’s August 26, 2014 “ruling and order granting
Superior Insulation Co., Inc.’s motion for summary judgment
re: statute of repose”

Exhibit B — District court’s January 2, 2015 “order re: Picture Perfect’s
motion for summary judgment”



TABLE OF AUTHORITIES

Cases
Donjuan v. McDermott, 2011 UT 72, 266 P.3d 839........cccccoveeiieiiiiccec e, 2
National Serv. Industries v. BW Norton Manufacturing Co., 937 P.2d 551

(Utah Ct. APP. 1997) .ottt 18
Nolan v. Paramount Homes, Inc., 135 N.C.App. 73, 518 S.E.2d 789 (1999).. 15, 16
Olsen v. Fair Co., 2016 UT App 46, -—- P.30. - ..o, 1
Pratt v. Nelson, 2007 UT 41, 164 P.3d 366..........ccceriririinieiienesienieeee e 18
Sanns v. Butterfield Ford, 2004 UT App 203, 94 P.3d 301 ......ccocviiiiiniiiieieeen, 18
Willis v. DeWitt, 2015 UT App 123, 350 P.3d 250 ......ccccevieireieieee e 10
Statutes
NLC.G.S. 8 1-50 it et b 16
U.CLA. 8 TBA-A-103 ...ttt bttt b e ae e 1
U.C.A. 8§ 78B-2-225......cciiiiieee e 1,7,8,9,10, 11, 12, 13, 14, 15, 18



JURISDICTION

This Court has jurisdiction pursuant to Utah Code 8§ 78A-4-103(2).

ISSUES PRESENTED FOR REVIEW
ISSUE 1: Did the district court correctly grant summary judgment in favor
of Picture Perfect Stone Masonry, LLC pursuant to the statute of repose set forth

in Utah Code § 78B-2-225(3)(a) applicable to real property improvements, where

the statute of repose bars contract and warranty claims that are not “commenced

within six years of” “the date of first use or possession of the improvement,” and
where it is undisputed that the subject property was used or possessed more than
six years before Douglas Knight Construction, Inc. filed its claims against Picture

Perfect?

Preservation: Picture Perfect preserved this argument in its memorandum

in support of its motion for summary judgment (R. 4045-4086) and in the hearing
held regarding its motion (R. 5244).

Standard of Review: A district court’s grant of summary judgment is
reviewed for correctness and without deference to the district court’s

decision. Olsen v. Fair Co., 2016 UT App 46, 1 6, --- P.3d. ---.

ISSUE 2: Did Douglas Knight fail to preserve the argument that its

“Iindemnity and contribution” claim against Picture Perfect is not “based in contract



or warranty” and therefore not subject to the six-year statute of repose set forth

in Utah Code § 78B-2-225(3)(a)?

Preservation: This issue was not addressed below because Douglas Knight
raised it for the first time on appeal.

Standard of Review: “To properly preserve an issue for appellate review,
the issue must be raised in the district court. Additionally, the issue must be
specifically raised, in a timely manner, and must be supported by evidence and

relevant legal authority.” Donjuan v. McDermott, 2011 UT 72, § 20, 266 P.3d 839.

DETERMINATIVE STATUTES AND RULES

78B-2-225. Actions related to improvements in real property.

(1) As used in this section:
(a) “Abandonment” means that there has been no design or construction
activity on the improvement for a continuous period of one year.

(b) “Action” means any claim for judicial, arbitral, or administrative relief for
acts, errors, omissions, or breach of duty arising out of or related to the
design, construction, or installation of an improvement, whether based in
tort, contract, warranty, strict liability, indemnity, contribution, or other
source of law.

(c) “Completion of improvement” means the date of substantial completion of
an improvement to real property as established by the earliest of:

(i) a Certificate of Substantial Completion;
(i1) a Certificate of Occupancy issued by a governing agency; or
(iii) the date of first use or possession of the improvement.

(d) “Improvement” means any building, structure, infrastructure, road, utility,
or other similar man-made change, addition, modification, or alteration to
real property.

(e) “Person” means an individual, corporation, limited liability company,



partnership, joint venture, association, proprietorship, or any other legal or
governmental entity.

(F) “Provider” means any person contributing to, providing, or performing
studies, plans, specifications, drawings, designs, value engineering, cost or
guantity estimates, surveys, staking, construction, and the review,
observation, administration, management, supervision, inspections, and
tests of construction for or in relation to an improvement.

(2) The Legislature finds that:

(a) exposing a provider to suits and liability for acts, errors, omissions, or
breach of duty after the possibility of injury or damage has become highly
remote and unexpectedly creates costs and hardships to the provider and
the citizens of the state;

(b) these costs and hardships include liability insurance costs, records storage
costs, undue and unlimited liability risks during the life of both a provider
and an improvement, and difficulties in defending against claims many
years after completion of an improvement;

(c) these costs and hardships constitute clear social and economic evils;

(d) the possibility of injury and damage becomes highly remote and
unexpected seven years following completion or abandonment; and

(e) except as provided in Subsection (7), it is in the best interests of the citizens
of the state to impose the periods of limitation and repose provided in this
chapter upon all causes of action by or against a provider arising out of or
related to the design, construction, or installation of an improvement.

(3) (a) An action by or against a provider based in contract or warranty shall be
commenced within six years of the date of completion of the improvement
or abandonment of construction. Where an express contract or warranty
establishes a different period of limitations, the action shall be initiated
within that limitations period.

(b) All other actions by or against a provider shall be commenced within two
years from the earlier of the date of discovery of a cause of action or the
date upon which a cause of action should have been discovered through
reasonable diligence. If the cause of action is discovered or discoverable
before completion of the improvement or abandonment of construction, the
two-year period begins to run upon completion or abandonment.

(4) Notwithstanding Subsection (3)(b), an action may not be commenced against a
provider more than nine years after completion of the improvement or



abandonment of construction. In the event the cause of action is discovered or
discoverable in the eighth or ninth year of the nine-year period, the injured
person shall have two additional years from that date to commence an action.

(5) Subsection (4) does not apply to an action against a provider:
(a) who has fraudulently concealed his act, error, omission, or breach of duty,
or the injury, damage, or other loss caused by his act, error, omission, or
breach of duty; or

(b) for a willful or intentional act, error, omission, or breach of duty.

(6) If a person otherwise entitled to bring an action did not commence the action
within the periods prescribed by Subsections (3) and (4) solely because that
person was a minor or mentally incompetent and without a legal guardian, that
person shall have two years from the date the disability is removed to
commence the action.

(7) This section shall not apply to an action for the death of or bodily injury to an
individual while engaged in the design, installation, or construction of an
Improvement.

(8) The time limitation imposed by this section does not apply to any action against
any person in actual possession or control of the improvement as owner, tenant,
or otherwise, at the time any defective or unsafe condition of the improvement
proximately causes the injury for which the action is brought.

(9) This section does not extend the period of limitation or repose otherwise
prescribed by law or a valid and enforceable contract.

(10) This section does not create or modify any claim or cause of action.

(11) This section applies to all causes of action that accrue after May 3, 2003,
notwithstanding that the improvement was completed or abandoned before
May 3, 2004.

STATEMENT OF THE CASE

Nature of the case, course of proceedings,
and disposition in the court below

This is a construction defect case relating to a single-family residential
premises located in Park City, Utah (“Premises”). (R. 1-31). Pursuant to a

construction contract dated July 21, 2004, Appellant Douglas Knight Construction,



Inc. (“Douglas Knight”) acted as the general contractor of the Premises. (R.

817; 894-903). Construction commenced shortly after Summit County issued a

building permit for construction of the Premises on August 5, 2004.
In connection with its construction efforts, Douglas Knight hired Picture
Perfect Stone Masonry, LLC (“Picture Perfect”) to act as a masonry subcontractor

on the project. (R. 4059-4060). After Picture Perfect and the other subcontractors

finished their work, the home passed final inspection and the Summit County
Building Inspector issued a final inspection report on February 24, 2006. (R.
4056).

Outpost Development, Inc. acted as the developer for the construction
project. (R. 817 Y 8-9; 3205-3214). After construction was complete and the

final inspection certificate was issued, between February 24, 2006 and March 17,

2006, Outpost “staged” the Premises for sale. (R. 4056; 3011-3013; 4062-4064).
In so doing, Outpost placed furniture and other household items throughout the
house to make it look pleasant to prospective buyers who visited the Premises. Id.
The Tomlinsons (not a party to the dispute between Douglas Knight and
Picture Perfect) toured the Premises shortly before extending their March 17, 2006

offer. (R. 3239-41:; 3369; 4062-63). The Tomlinsons had no interaction with

Douglas Knight, as it was a “spec house.” Id. When they toured the Premises, the

local authority had already issued the certificate of final inspection on the



Premises. (R. 3368; 4056). Mrs. Tomlinson testified that when she first saw the

home, it was decorated beautifully and the state of construction was “totally

finished.” (R.3011-3013; 4062-4064).

Shortly after they first visited the Premises, on March 17, 2006 the

Tomlinsons offered to purchase the Premises. (R. 3205-3214; 4066-4075).

Outpost accepted the Tomlinsons’ offer and the sale was finalized.

The Tomlinsons subsequently filed their lawsuit against Douglas Knight on
July 30, 2010, alleging that Douglas Knight was liable for claimed defects in
workmanship and construction of the Premises. (R. 1-31). After a period of
discovery, on April 30, 2012 Douglas Knight filed a third-party complaint against
Picture Perfect and other subcontractors alleging contract, warranty, and
“Indemnity and contribution” claims. R. 879-890.

After discovery was completed, Picture Perfect filed a motion for summary

judgment. (R. 4042-4044; 4045-4089). Picture Perfect’s motion argued that it was

undisputed that the Premises had been “used” or “possessed” when Outpost, the
Tomlinsons’ predecessor interest, staged the home for sale by decorating it with

furniture and other household items. (R. 4048-4049). Based upon such, Picture

Perfect argued that Douglas Knight’s claims against it were barred under the six-

year statute of repose in Section 78B-2-225. (Id.).




The district court agreed, concluding that because the Premises was used or
possessed no later than March 17, 2006, construction was substantially completed

when the Tomlinsons extended their sale offer on that date. (R. 5255-5258; 4037-

4041). (The district court also noted that it had reached the same conclusion in a
prior similar motion filed by another third-party defendant, Superior Insulation

Co., Inc. See id.; see also, Add. Exh. A). Because Douglas Knight’s claims

against Picture Perfect were filed more than 6 years after March 17, 2006, the
district court found that Douglas Knight’s claims were barred by the statute of

repose in Section 78B-2-225." Id.

Douglas Knight timely appealed the district court’s summary judgment

ruling. (R. 6226-6241).

SUMMARY OF ARGUMENT
Where construction defect claims are based on contract or warranty, Utah
law requires that the claims “be commenced within six years of the date of

completion of the improvement or abandonment of construction.” Utah Code 8

! Although the district court also denied Picture Perfect’s motion for summary
judgment in part, that denial is not at issue in the case. The district court permitted
Douglas Knight’s claims against Picture Perfect to go forward as to a single visit
Picture Perfect made to the Premises after March 17, 2006, on May 22, 2006. (R.
5258). Douglas Knight later stipulated to dismissal without prejudice of its
remaining claims against Picture Perfect to the extent those claims were predicated
upon Picture Perfect’s one visit to the Premises that occurred after March 17, 2006.
(R.6319-6323).




78B-2-225(3)(a). “Completion of the improvement” means “the date of substantial
completion of an improvement to real property as established by the earliest of: (i)
a Certificate of Substantial Completion; (ii) a Certificate of Occupancy issued by a
governing agency; or (iii) the date of first use or possession of the improvement.”
Id. at 78B-2-225(1)(c).

Douglas Knight’s breach of contract, breach of warranty, and “indemnity
and contribution” claims against Picture Perfect were untimely because Douglas
Knight filed its claims more than six years after construction of the Premises was
complete. The undisputed evidence shows that before March 17, 2006, Outpost
had taken control of the Premises from the general contractor Douglas Knight; the
Premises had passed final inspection by the local authority; Outpost had nicely
decorated and staged the house with furniture and household items; Outpost had
listed the Premises for sale; and, Outpost was actively marketing the Premises to
potential buyers such as the Tomlinsons.

Based upon those undisputed facts, for purposes of applying Section 78B-2-

225(3)(a), construction was complete no later than March 17, 2006 because the
Tomlinsons’ predecessor Outpost “first use[d] or possess[ed]” the Premises before
that date. See id. at 78B-2-225(1)(c). Douglas Knight did not file its claims until

April 30, 2012, which was more than 6 years after March 17, 2006, “the date of



first use or possession of the improvement.” Section 78B-2-225(1)(c). Therefore,
Douglas Knight’s claims are time barred under Section 78B-2-225(3)(a).

Finally, Douglas Knight did not preserve its argument that its “indemnity
and contribution” claim should be treated separately from its contract and warranty
claims and that it is not subject to the six-year statute of repose. Based upon the
lack of preservation, the Court should refuse to entertain that argument.

ARGUMENT
l. THE DISTRICT COURT CORRECTLY RULED THAT THE
STATUTE OF REPOSE IN SECTION 78B-2-225(3)(a) BARRED
DOUGLAS KNIGHT’S CLAIMS AGAINST PICTURE PERFECT.

The district court granted summary judgment to Picture Perfect, concluding

that the six-year statute of repose in Section 78B-2-225(3)(a) rendered Douglas

Knight’s claims untimely. This Court should affirm the district court’s conclusion.

Douglas Knight admits that Outpost had possession of the home and extensively

decorated and staged the home for sale between February 24, 2006 and March 17,
2006. This fact disposes of Douglas Knight’s claims against Picture Perfect.

a. Douglas Knight’s claims are untimely under Section 78B-2-

225(3)(a) because Outpost first used or possessed the Premises

more than 6 years before Douglas Knight filed suit against Picture

Perfect.

Section 78B-2-225(3)(a) provides, “An action by or against a provider based

in contract or warranty shall be commenced within six years of the date of



completion of the improvement or abandonment of construction.”® The statute in
turn defines “completion of the improvement” as “the date of substantial
completion of an improvement to real property as established by the earliest of: (i)
a Certificate of Substantial Completion; (ii) a Certificate of Occupancy issued by a
governing agency; or (iii) the date of first use or possession of the

improvement.” Section 78B-2-225(1)(c).

This Court has interpreted Section 78B-2-225(3)(a) to set forth a statute of

repose, not a statute of limitation. Willis v. DeWitt, 2015 UT App 123, 11 8-11,

350 P.3d 250. As a statute of repose, Section 78B-2-225(3)(a) is not subject to
tolling based upon any of the “usual reasons for tolling” that might apply to a
statute of limitation. Id. at { 8.

At issue here is the meaning of the third basis for a finding of “completion”
of a real property improvement, i.e., “first use or possession of the

improvement.”®  Section 78B-2-225(3)(a)(iii); (1)(c). The undisputed evidence

shows “the date of first use or possession of the improvement” was no later than
March 17, 2006, because before that date, general contractor Douglas Knight had

transferred possession of the Premises to the owner-developer Outpost, Outpost

2 Because it is undisputed that Picture Perfect is a “provider” under Section 78B-2-
225(3)(a) and that the Premises is an “improvement,” the meanings of those terms
are not discussed herein.

* The other two elements of subsection (1)(c) are not at issue.

10



had staged, decorated and furnished the home for sale, Outpost was actively
marketing the home and showing the home to prospective buyers, and Outpost had
received an offer to purchase the home. Accordingly, by that date, the Premises
was “complete” for purposes of triggering the countdown of the statute of repose.
See 78B-2-225(1)(C)(iii);(3)(a).

The analysis is straightforward. Douglas Knight filed its third-party
complaint against Picture Perfect on April 30, 2012, which is more than six years
after March 17, 2006, when it is undisputed that Outpost was using or possessing
the Premises. The district court’s ruling was correct and should be affirmed.

b. Because the relevant facts are undisputed, the district court
appropriately entered summary judgment.

Douglas Knight argues that the district court’s summary judgment ruling
should be reversed because, says Douglas Knight, the facts pertinent to the
question of when the Premises “was complete enough to be used for its intended
purpose as a residence” are disputed.” Brief of Douglas Knight at p. 32.

Initially, the question of “intended” use is not relevant because that is not a

factor identified in the statute in question. See generally Section 78B-2-225.

More importantly, Douglas Knight’s argument boils down to a disagreement
with the district court’s conclusion regarding the legal import of the undisputed
facts that Outpost staged and decorated the house and marketed it for sale; that

Outpost actually did those things with the Premises is nonetheless undisputed.

11



In its opposition to summary judgment, Douglas Knight admitted that
Outpost had decorated and staged the home between February 24, 2006 and March

17, 2006. (R. 4276-4436). Likewise, Douglas Knight admitted that the

Tomlinsons offered to purchase the Premises on March 17, 2006. (ld.)

Accordingly, Douglas Knight is mistaken in arguing that material facts
remain in dispute. All of the facts entitling Picture Perfect to judgment as a matter
of law are undisputed and the district court’s ruling should not be disturbed.

c. Whether a hypothetical owner would violate the applicable
building code by using or occupying a real property improvement
without a certificate of occupancy is a red herring issue.

On appeal, Douglas Knight argues that this Court should find as a matter of
law that the “date of first use or possession” of a single-family dwelling can never
precede the date upon which the local agency issues a certificate of occupancy.
See Brief of Douglas Knight at pp. 27-32. According to Douglas Knight, because
the statewide building code (adopted by administrative regulation pursuant to
statutory authority) prohibits “use” or “occupancy” of an improvement at any time
before a certificate of occupancy is issued, as a matter of law an improvement

cannot be first “used” or “possessed” for purposes of applying the statute of repose

in Section 78B-2-225(3)(a) until a certificate of occupancy is issued. Id. at p. 28.

Douglas Knight’s argument is untenable and should be rejected. The main

problem with Douglas Knight’s argument is that the express language of

12



Section 78B-2-225 contemplates that use or possession may occur before the
issuance of a certificate of occupancy. The statute says that substantial completion
occurs at “the earliest of” three potential occurrences: a certificate of substantial
completion, a certificate of occupancy, or actual use or possession. Section 78B-2-
225(1)(c) (emphasis added). By including the language “earliest of,” the
Legislature expressly recognized that a property can be used or possessed before
the issuance of a certificate of occupancy.

Further, whether or not a hypothetical owner who occupies a hypothetical
property without a certificate of occupancy is in violation of the building code is
Immaterial in this case, rendering this issue a red herring. Here, there is no
contention or evidence that the building code required Outpost to obtain a
certificate of occupancy as a prerequisite to taking possession of the Premises and
putting it to use by staging it for sale, especially where the Premises had already
passed final inspection. Outpost was using or possessing the Premises and
construction was complete, but no certificate of occupancy was required insomuch
as no one was actually living in the home, no one stored their own personal

belongings there, no one slept there overnight, etc. Thus, Douglas Knight’s

* The fact that the Premises had passed final inspection is significant, as not all real
property improvements result in a certificate of occupancy. Typically, certificates
of occupancy must be requested from the governing city or county and, if not
requested, they are not always issued automatically. Often, final inspection is the
operative date for the building department in terms of completion.

13



argument that a hypothetical owner would violate the building code by using or
possessing a premises without a certificate of occupancy is simply misplaced.
Further, Utah contractors (“providers” as used in 78B-2-225) would suffer
significant prejudice if the Court were to adopt the statutory interpretation urged by
Douglas Knight. Not all construction projects or improvements are finished, and
some projects are delayed for extended periods. If the statute of repose were not
triggered until the issuance of a certificate of occupancy, contractors that perform
work on projects that are never completed or which are delayed for a lengthy
period of time could be exposed to never-ending liability. This would be directly
contrary to the stated purpose of Section 78B-2-225(3)(a): lessening the *“costs and
hardships” suffered by contractors as a result of lawsuits filed in relation to long-

passed construction projects that are exceedingly remote in time.”

> Section 78B-2-225(2) provides:
The Legislature finds that:

(@) exposing a provider to suits and liability for acts, errors, omissions, or
breach of duty after the possibility of injury or damage has become highly
remote and unexpectedly creates costs and hardships to the provider and the
citizens of the state;

(b) these costs and hardships include liability insurance costs, records
storage costs, undue and unlimited liability risks during the life of both a
provider and an improvement, and difficulties in defending against claims
many years after completion of an improvement;

(c) these costs and hardships constitute clear social and economic evils;
(d) the possibility of injury and damage becomes highly remote and

14



The same practical problems relating to the commencement of the statute of
repose would arise from owners of improvements who fail or refuse to abide by
building code requirements and continue using and possessing their property
anyway. If Douglas Knight’s interpretation were correct, those owners could
effectively toll commencement of the statute of repose by wrongfully using and
occupying their property without obtaining a certificate of occupancy.

But the statute of repose in Section 78B-2-225(3)(a) does not require

“lawful” use or possession as a prerequisite to commencement of the six-year
period; rather, any use or possession will suffice. For various reasons, people do
things that are unlawful, but an owner’s unlawful possession should not be held to
cause detriment to a contractor on the project by effectively tolling the application
of the statute of repose during the period of the owner’s unlawful possession.
Douglas Knight cites a North Carolina Court of Appeals case, Nolan v.

Paramount Homes, Inc., 135 N.C.App. 73, 76, 518 S.E.2d 789, 791 (1999), for the

proposition that the issuance of a certificate of occupancy is the triggering date for

the countdown of the statute of repose. That case is distinguishable from the

unexpected seven years following completion or abandonment; and

(e) except as provided in Subsection (7), it is in the best interests of the
citizens of the state to impose the periods of limitation and repose provided
in this chapter upon all causes of action by or against a provider arising out
of or related to the design, construction, or installation of an improvement.

15



present case because it involved application and construction of a North Carolina
statute with different language than Utah’s statute.

In Nolan, the North Carolina statute of repose was triggered by “the later of
the specific last act or omission of the defendant giving rise to the cause of action
or substantial completion of the improvement.” Nolan at 791 (quoting N.C.G.S. 8§
1-50(a)(5)(a)). “Substantial completion of the improvement” was defined as “‘that
degree of completion of a project, improvement or specified area or portion thereof
upon attainment of which the owner can use the same for the purpose for which it
was intended.”” 1d. (quoting N.C.G.S. § 1-50(a)(5)(c)).

The claimant argued that even though a certificate of occupancy was issued
in June of 1991, the property was not substantially completed until approximately
seven months later in “March-April 1992” when the defendant completed certain
outstanding work on a punch-list. The court disagreed and found that the
certificate of occupancy date was controlling. Id. at 791.

Notably, however, in Nolan there was no evidence or argument presented

that the plaintiff or its predecessor owner had actually used or possessed the
property before the certificate of occupancy was issued. More importantly, North
Carolina law as applied in Nolan contains elements and requirements not set forth
in Utah law, including most significantly a very different definition of “substantial

completion” that requires evidence of intended use and the ability of the property

16



to be put to such intended use. Utah law incorporates no similar requirements
regarding a finding of intended use of the property, thus distinguishing Nolan from
this case entirely.

Here, it is undisputed that construction of the Premises was complete no
later than March 17, 2006, because Outpost had used or possessed the Premises
before that date. The district court’s summary judgment ruling should therefore be
affirmed.

d. Douglas Knight did not preserve its argument that its “indemnity
and contribution” claim is not subject to the six-year statute of
repose in Section 78B-2-225(3)(a).

In its “indemnity and contribution” claim against Picture Perfect, Douglas
Knight alleged that if it was “found liable to the Tomlinsons for any of the Home
Defect claims asserted by them in the Third Amended Complaint, ...then
[Douglas] Knight [] is entitled to contribution and/or indemnification from Third-

Party Defendants in amounts proportionate to their respective fault and/or

responsibility.” R. 891, { 41. Douglas Knight expressly alleged that its

“Indemnity and contribution claim” was predicated upon Picture Perfect’s and the

other subcontractors’ alleged “breaches of contract and/or breaches of

warranty.” R. 890, 1 39.

Douglas Knight argues for the first time on appeal that its cause of action

styled “indemnity and contribution” is not subject to the six-year statute of repose
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In Section 78B-2-225(3)(a). Tellingly, Douglas Knight admits that it did not make

this argument below but it says the Court should nonetheless entertain it pursuant
to the plain error doctrine. Douglas Knight is mistaken.

The plain error doctrine does not apply here because Douglas Knight cannot
demonstrate that any alleged “error” was “obvious” to the district court. See Pratt

v. Nelson, 2007 UT 41, 1 16, 164 P.3d 366 (To establish plain error, appellant must

show that “the error should have been obvious to the trial court.””). There was no
“error” to speak of because the district court’s ruling was correct.

Douglas Knight’s “indemnity and contribution” claim must be construed to
arise from contract (and thus be subject to the six-year statute of repose), because
a) Douglas Knight pleaded its claim under a contract and warranty theory, and b)
Utah law has abolished the common law causes of action of indemnity and

contribution. See Nat. Serv. Indus. v. BW Norton Mf’g. Co., 937 P.2d 551, 554

(Utah Ct. App. 1997) (recognizing that Utah Liability Reform Act precluded
common law actions for indemnity and contribution among joint

tortfeasors); Sanns v. Butterfield Ford, 2004 UT App 203, 1 20, 94 P.3d 301

(same).
In other words, Utah law does not recognize the common law causes of
action of implied indemnity or contribution as a mechanism for shifting

responsibility for alleged tortious conduct. See id. Therefore, a claimant seeking
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to avoid liability by shifting blame to someone else must rely upon the comparative
fault statute or some independent statutory or contractual grounds for relief.® See
id. Because the law precluded Douglas Knight from suing Picture Perfect for
common law indemnity and contribution, that claim ipso facto must be construed
to arise from contract. Thus, the district court property treated the “indemnity and
contribution” claim as a contract-based claim subject to the six-year statute of
repose. There was no “error,” and nothing would have been “obvious” to the
district court.

Simply put, the plain error doctrine does not apply in this case. Douglas
Knight admits that it failed to preserve its argument on this point and based upon
that admission, the Court should refuse to entertain the argument.

CONCLUSION
For the reasons set forth above, Appellee Picture Perfect respectfully

requests that the Court affirm the district court’s judgment.

® Indeed, Douglas Knight utilized this procedure by filing third-party contract and
warranty claims against Picture Perfect (R. 879-920) and concurrently asserting in
its answer to the Tomlinsons’ third-party complaint that its own alleged fault
should be reduced by the fault attributable to Picture Perfect, the Tomlinsons, and
others. See R. 959 (Douglas Knight’s answer to Tomlinsons’ third-party
complaint; twelfth affirmative defense).
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DATED this 21st day of March, 2016.

CHRISTENSEN & JENSEN, P.C.
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	In other words, Utah law does not recognize the common law causes of action of implied indemnity or contribution as a mechanism for shifting responsibility for alleged tortious conduct.  See id.  Therefore, a claimant seeking to avoid liability by shi...
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The Order of Court is stated below:
Dated: August 26, 2014 /sl RYAN HARRIS
08:50:48 AM District:Court Judge

BRETT N. ANDERSON (11809)

SCOTT R. TAYLOR (12392)

BLACKBURN & STOLL, LC

257 East 200 South, Suite 800

Salt Lake City, Utah 84111

Telephone:  (801) 521-7900

Fax: (801) 521-7965

E-mail: bretta@blackburn-stoll.com

Attorneys for Third Party Defendant Superior Insulation Co., Inc.
IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY,

SILVER SUMMIT DIVISION, STATE OF UTAH

JOSEPH TOMLINSON, an individual, and
AMY TOMLINSON, an individual,

Plaintiffs, ORDER ON SUPERIOR INSULATION
CO., INC.’S MOTION FOR SUMMARY
JUDGMENT RE: STATUTE OF
REPOSE

V.

DOUG KNIGHT CONSTRUCTION, a Utah
corporation; CLIVE BRIDGEWATER, an
individual; BRIDGEWATER CONSULTING
GROUP, INC., a Utah corporation; and
JOHN DOES 1-10,

Case No. 100500668

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Judge Ryan Harris

Defendants.
DOUGLAS KNIGHT CONSTRUCTION, a
Utah
corporation;

Third-Party Plaintiffs,
V.
AKITA CONSTRUCTION, INC., a Utah
corporation; HEARTH & HOME )
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DISTRIBUTORS OF UTAH, LLC, a Utah )
limited liability company, HIGH )
MOUNTAIN CONSTRUCTION, INC., a )
Utah corporation; JACK JOHNSON )
COMPANY, a Utah corporation; PCF, INC. )
d/b/a PELLA WINDOWS AND DOORS,a )
Utah corporation; PICTURE PERFECT )
STONE MASONRY, LLC, a Utah limited )
liability company; ROCKY MOUNTAIN )
WATER PROOFING, INC., a Utah )
corporation; SCHULTZ PLUMBING & )
HEATING, INC., a Utah corporation; )
SIGNATURE CONCRETE, INC., a Utah )
corporation; SUPERIOR INSULATION CO., )
INC., a Utah corporation; THORNTON )
PLUMBING & HEATING, INC., a Utah )
corporation; and U.S. DECK, INC., a )
California corporation; )

)

)

Third-Party Defendants.

ORDER ON SUPERIOR INSULATION CO., INC.’S MOTION FOR
SUMMARY JUDGMENT RE: STATUTE OF REPOSE

THIS MATTER having come before this Court on Third-Party Defendant, Superior
Insulation, Inc.’s (“Superior”) Motion for Summary Judgment regarding the statute of repose, as
well as Thornton Plumbing & Heating, Inc. (“Thornton”) joinder in Superior’s motion, the
parties appearing by and through their counsel of record, the Court having reviewed the
pleadings and papers on file herein, and having heard oral argument from the parties on August
12, 2014, hereby orders as follows.

UNDISPUTED FACTS

Plaintiff is the owner of single family residence (‘“Residence”) located in Park City, Utah
constructed by Doug Knight Construction (“DKC”) and its subcontractors, including Superior

and Thornton. Superior and Thornton both completed their construction work in 2005, and on

Page 2 of 5

August 26, 2014 08:50 AM 20f5





February 24, 2006, the Summit County Building Inspector issued a final inspection report dated
February 24, 2006. Subsequent to February 24, 2006, and prior to March 17, 2006, the
Residence was decorated and staged by the developer, Outpost Development (“Outpost”), and
the Tomlinsons walked through the Residence as prospective buyers. On March 17, 2006, the
Tomlinsons made an offer to purchase the Residence. DKC filed suit against Superior and
Thornton on April 30, 2012.

CONCLUSIONS OF LAW

Uran Cope AnN. § 78B-2-225(3)(a) provides as follows:

An action by or against a provider based in contract or warranty shall be
commenced within six years of the date of completion of the improvement or
abandonment of construction. Where an express contract or warranty establishes a
different period of limitations, the action shall be initiated within that limitations
period.

(Emphasis added).
Uran Cope AnN. § 78B-2-225(1)(c) provides the following definition regarding

“completion of improvement”:

“Completion of improvement” means the date of substantial completion of an
improvement to real property as established by the earlier of:

(1) a Certificate of Substantial Completion;

(i) a Certificate of Occupancy issued by a governing
agency; or

(i11) the date of first use or possession of the improvement.

(Emphasis added).
Finally, Utan Cope Ann. § 78B-2-225(1)(d) provides the following definition of what
constitutes an “improvement’:

“Improvement” means any building, structure, infrastructure, road, utility, or
other similar man-made change, addition, modification, or alteration to real
property.
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Based upon this statutory authority, and the undisputed facts presented, the Court hereby
determines that the Residence at issue was used by Outpost, at the latest, on March 17, 2006.
Undisputed evidence of use and possession was established by Outpost staging and decorating
the Residence after the Residence had passed final inspection on February 24, 2006, so that it
could be sold. Subsequently, but at some point prior to March 17, 2006, the Tomlinsons walked
through the Residence and submitted an offer to purchase the Residence on March 17, 2006.
Outpost’s undisputed use and possession of the Residence after final inspection triggered the
running of the statute of repose that expired, at the latest, six years after the Tomlinsons
submitted their purchase offer, or March 17, 2012. The statute of repose therefore expired prior
to the time that Superior and Thornton were sued by DKC on April 30, 2012."

ORDER

Accordingly, based upon the pleadings and papers on file herein, the arguments of
counsel during oral argument, the undisputed facts and conclusions of law herein, and for other
good cause appearing, the Court hereby ORDERS, ADJUDGES, AND DECREES:

Superior’s Motion for Summary Judgment regarding the statute of repose is hereby
GRANTED. Accordingly, all of DKC’s causes of action against Superior are DISMISSED
with prejudice.

Thornton’s Motion for Summary Judgment (through its joinder) regarding the statute of
repose is hereby GRANTED. Accordingly, all of DKC’s causes of action against Thornton are

DISMISSED with prejudice.

1 Having resolved the motion on the basis of use by Outpost as of March 17, 2006, the Court has no need to
consider the remaining arguments raised by Superior or Thornton regarding use or possession.
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Approved as to form:

/S/ Noah Hoagland

Noah Hoagland

Suitter Axland, PLLC

8 East Broadway, Suite 200

Salt Lake City, UT 84111

Attorneys for Doug Knight Construction

/S/ Kevin S. Helm

Kevin E. Helm

HELM & ASSOCIATES

2810 W. Charleston Blvd., Ste. G-67

Las Vegas, NV 89102

Attorneys for Thornton Plumbing & Heating
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Gabriel K. White, No. 11797
CHRISTENSEN & JENSEN, P.C.
15 West South Temple, Suite 800
Salt Lake City, Utah 84101
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Attorneys for Picture Perfect Stone Masonry

The Order of Court is stated below:
Dated: January 02, 2015 /sl RYAN HARRIS
09:31:01 AM

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SUMMIT COUNTY, STATE OF UTAH

District:Court Judge

JOSEPH TOMLINSON, an individual, and
AMY TOMLINSON, an individual,

Plaintiffs,

V.

DOUG KNIGHT CONSTRUCTION, a Utah
corporation; CLIVE BRIDGEWATER, an
individual; BRIDGEWATER CONSULTING
GROUP, INC., a Utah corporation; and John
Does 1-10,

Defendants.

ORDER Re:

PICTURE PERFECT STONE
MASONRY’S MOTION FOR SUMMARY
JUDGMENT

AKITA CONSTRUCTION, INC.’S
JOINDER IN MOTION FOR SUMMARY
JUDGMENT

DOUG KNIGHT CONSTRUCTION’S
MOTION TO STRIKE THE AFFIDAVIT
OF KEVIN FELLOWS

Civil No. 100500668

Judge Ryan Harris

January 02, 2015 09:31 AM

1lof4





DOUG KNIGHT CONSTRUCTION, a Utah
corporation;

Third Party Plaintiff,
V.

AKITA CONSTRUCTION INC., a Utah
corporation; HEARTH & HOME
DISTRIBUTORS OF UTAH, LLC, a Utah
limited liability company; HIGH MOUNTAIN
CONSTRUCTION, INC., a Utah corporation;
JACK JOHNSON COMPANY, a Utah
corporation; PCF, INC., d/b/a PELLA
WINDOWS AND DOORS, a Utah
corporation; PICTURE PERFECT STONE
MASONRY, LLC, a Utah limited liability
company; ROCKY MOUNTAIN
WATERPROOFING, INC., a Utah
corporation; SCHULTZ PLUMBING &
HEATING, INC., a Utah corporation;
SUPERIOR INSULATION CO., INC., a Utah
corporation; THORNTON PLUMBING &
HEATING, INC., a Utah corporation; and U.S.
DECK, INC., a California corporation;

Third Party Defendants.
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Picture Perfect Stone Masonry filed its motion for summary judgment on September 4, 2014. Akita
Construction, Inc. filed its joinder to Picture Perfect’s motion on September 12, 2014. Doug Knight
Construction opposed both Picture Perfect’s motion and Akita’s joinder, and moved to strike the
declaration of Kevin Fellows. Each of these motions was fully briefed, and oral argument was held
on November 25, 2014.
Having considered the arguments of the parties, and good cause appearing therefore, the court
makes the following rulings:
1. Doug Knight’s motion to strike the declaration of Kevin Fellows is denied.
2. Picture Perfect’s motion is granted in part and denied in part. The Court has previously
found that the Tomlinson residence was substantially complete no later than March 17, 2006.
See Order on Superior Insulation Co., Inc.’s Motion for Summary Judgment Re: Statute of
Repose, signed August 26, 2014 at p. 4. Doug Knight Construction did not file its claims
against Picture Perfect until April 30, 2012. The Court therefore finds that no genuine
dispute of material fact exists with regard to the expiration of the statute of repose found in
Utah Code Ann. § 78B-2-225(3)(a) as to claims arising from work performed on the
Tomlinson residence prior to March 17, 2006. All claims against Picture Perfect based on

work performed prior to March 17, 2006 are therefore dismissed with prejudice.
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3. It is undisputed that Picture Perfect made one visit to the Tomlinson residence after March
17, 2006 to perform work on an exterior fireplace. This work was performed on May 22,
2006. Picture Perfect alleges the purpose of this work was to assist in making aesthetic
changes to the design of the exterior fireplace. Doug Knight Construction alleges that this
work was related to the correction of Picture Perfect’s original scope of work on the project.
This creates a genuine dispute of material fact preventing summary judgment as to claims
arising from the May 22, 2006 work. The purpose of the May 22, 2006 work may determine
whether it constitutes a separate “improvement” (as defined in Utah Code Ann. § 78B-2-
225(1)(d)) or is merely part of the completion of Picture Perfect’s original scope of work on
the Tomlinson residence, and thus is time barred due to the expiration of the statute of
repose. Therefore, summary judgment is denied as to claims arising from work performed by
Picture Perfect on May 22, 2006.

4. As it is undisputed that Akita Construction’s work on the Tomlinson residence was
completed prior to March 17, 2006, the Court grants Akita Construction’s motion for
summary judgment in its entirety, and dismisses all claims against Akita Construction with
prejudice.

--- End of Order ---
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Family Law > Adoption > Consent > Putative
Fathers

HNI Utah Code Ann. § 78B-6-121 (Supp. 2011)
provides that an unwed father’s consent to the
adoption of his child is not required unless he files
a paternity petition and a sworn affidavit stating,
among other things, that he is willing to pay child
support and take custody of the child. The statute
requires that the father comply with these
requirements before the mother executes her
consent to the adoption.

Family Law > Adoption > Consent > Putative
Fathers

HN2 Because Utah Code Ann. § 78B-6-120
requires strict compliance with the affidavit
requirement, a paternity petition cannot be
amended to include a sworn affidavit after the
mother has executed her consent to adoption.
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Family Law > Child Custody > Interference With
Custody Arrangements > Parental Kidnapping
Prevention Act

HN3 The Parental Kidnapping Prevention Act
(PKPA), 28 U.S.C.S. § 1738A, does not divest a
district court of its subject matter jurisdiction. As
a result, a party may not bring a PKPA claim for
the first time on appeal.

Civil Procedure > ... > Pleadings > Amendment of
Pleadings > General Overview

Civil Procedure > Appeals > Standards of Review >
De Novo Review

Civil Procedure > Appeals > Standards of Review >
Questions of Fact & Law

Family Law > Adoption > General Overview
HN4 The applicability of Urah R. Civ. P. 15 to

adoption proceedings is a question of law which
an appellate court reviews for correctness.

Civil Procedure > ... > Pleadings > Amendment of
Pleadings > Leave of Court

Civil Procedure > ... > Pleadings > Amendment of
Pleadings > Relation Back

HNS5 Utah R. Civ. P. 15(a) permits a party to
amend a pleading once as a matter of course at
any time before a responsive pleading is served or
by leave of the court or by written consent of the
adverse party. Rule 15(c) adds that whenever the
claim or defense asserted in the amended pleading
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arose out of the conduct, transaction, or occurrence
set forth or attempted to be set forth in the original
pleading, the amendment relates back to the date
of the original pleading. The relation back doctrine
allows a plaintiff to cure defects in his or her
original complaint despite the intervening running
of a statute of limitations.

Family Law > Adoption > Consent > Putative
Fathers

HNG6 See Utah Code Ann. § 78B-6-121(3) (Supp.
2011).

Family Law > Adoption > Consent > Putative
Fathers

HN?7 The language of Utah Code Ann. § 78B-6-
121(3) (Supp. 2011) is clear and unambiguous. It
provides that the consent of an unmarried
biological father is not required unless the father
complies with all the requirements set out in the
section prior to the time the mother executes her
consent for adoption. Moreover, a father’s consent
is required only if he strictly complies with the
requirements of § 78B-6-121. Utah Code Ann. §
78B-6-120(1)(f). Strict compliance means fully
meeting each test imposed by the statute.

Civil Procedure > ... > Pleadings > Amendment of
Pleadings > Relation Back

Family Law > Adoption > General Overview

HNS The relation back doctrine of Utah R. Civ. P.
15(c) does not apply to adoption proceedings.

Civil Procedure > ... > Pleadings > Amendment of
Pleadings > Relation Back

HN9 Where a statute requires the filing of an
affidavit in order to initiate an action, a party may
not use the relation back doctrine in Utah R. Civ.
P._15(c) to correct the failure to file the required
affidavit.

Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for Review

HNI10 To properly preserve an issue for appellate
review, the issue must be raised in the district
court. Additionally, the issue must be specifically
raised, in a timely manner, and must be supported
by evidence and relevant legal authority. The
purpose of the preservation requirement is to put
the district court on notice of an issue and provide
it with an opportunity to rule on it.

Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for Review

Civil Procedure > ... > Standards of Review > Plain
Error > General Overview

HNI11 Generally, the fact that a party is asserting
constitutional claims does not excuse him from
complying with the preservation rule. But courts
recognize limited exceptions to the general
preservation rule. The exceptions permit a court to
reach matters not raised below under exceptional
circumstances or when plain error has occurred.
Courts also reach unpreserved constitutional
arguments where a person’s liberty is at stake.

Civil Procedure > Appeals > Reviewability of
Lower Court Decisions > Preservation for Review

HNI12 The Utah Rules of Appellate Procedure
codify the preservation rule. They require that an
appellant’s brief contain a citation to the record
showing that the issue was preserved in the trial
court; or a statement of grounds for seeking
review of an issue not preserved. Utah R. App. P.
24(a)(5)(A)-(B).

Family Law > Child Custody > Interference With
Custody Arrangements > Parental Kidnapping
Prevention Act

HNI13 The Parental Kidnapping Prevention Act
(PKPA), when properly raised, may limit the
circumstances under which a state court may
exercise its jurisdiction in a custody proceeding.
But the PKPA does not divest a court of its
underlying subject matter jurisdiction.
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Opinion

[*%#840] On Certification from the Utah Court of
Appeals

JusTicE PaRrrisH, opinion of the Court:

INTRODUCTION

[*P1] HNI1 Utah Code section 78B-6-121
provides that an unwed father’s consent to the
adoption of his child is not required unless he files
a paternity petition and a sworn affidavit stating,
among other things, that he is willing to pay child
support and take custody of the child. The statute
requires that the father comply with these
requirements before the mother executes her
consent to the adoption.

[*P2] This case requires us to determine whether

a paternity petition can be amended under rule 15
of the Utah Rules of Civil Procedure to include
the sworn affidavit required by section 78B-6-121
after a mother has executed her consent to an
adoption and whether the amended petition relates
back to the date of the original petition. HN2
Because Utah Code 78B-6-120
[**#*2] requires strict compliance with the affidavit
requirement, we hold that a paternity petition
cannot be amended to include a sworn affidavit
after the mother has executed her consent to
adoption.

section

[*P3] In this case, the child’s father, Mr.
Donjuan, failed to include the sworn affidavit
required by section 78B-6-121 in his original
paternity petition. Although Mr. Donjuan later
amended his original petition to include the sworn
affidavit, his amended petition was filed after the
child’s mother, Ms. McDermott, had executed her
consent to an adoption. The district court dismissed
Mr. Donjuan’s amended petition as being untimely.
On appeal, Mr. Donjuan argues that rule 15
permits amendment of his paternity petition and
that his amended petition relates back to the date
of his original petition. We hold that the relation
back doctrine of rule 15 does not apply to this
case. Application of the doctrine here would upset
the legislature’s intent that unmarried biological
fathers “strictly comply” with the requirements of
section 78B-6-121. As a result, we affirm.

[*P4] Mr. Donjuan also asks us to determine
whether the district court’s decision violates the
Utah Constitution, the U.S. Constitution, and
[*#%3] the federal Parental Kidnapping Prevention
Act (PKPA), 28 U.S.C. § 1738A (2006). We
decline to consider Mr. Donjuan’s constitutional
claims because he failed to preserve them in the
district court. Mr. Donjuan also failed to preserve
his PKPA claim. Despite this, he argues that we
may address his claim on appeal because the
PKPA deprived the district court of subject matter
jurisdiction. But HN3 the PKPA does not divest a
district court of its subject matter jurisdiction. As
a result, Mr. Donjuan may not bring his PKPA
claim for the first time on appeal. We therefore
affirm the decision of the district court.

BACKGROUND

[*P5] As a result of her relationship with Mr.
Donjuan, Ms. McDermott became pregnant.
Before the child was born, Mr. Donjuan expressed
an interest in raising the child and notified Ms.
McDermott that he did not want to place their
child for adoption. Additionally, [**841] Mr.
Donjuan initiated a petition for legitimation and a
petition for paternity in the state of Georgia. In his
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legitimation petition, Mr. Donjuan requested that
he be given primary physical custody of the child
and that Ms. McDermott pay child support. He
also requested that Ms. McDermott be “enjoined
from unilaterally [***4] removing the minor child
from the jurisdiction of [the] Court pending
resolution of [the] matter.” Because Georgia law
does not allow the filing of a legitimation claim
before the birth of the child, the Georgia court
dismissed Mr. Donjuan’s legitimation petition.
But it denied Ms. McDermott’s request to dismiss
Mr. Donjuan’s paternity petition and stayed the
paternity action until after the birth of the child.

[¥*P6] On July 9, 2009, Mr. Donjuan received a
letter from Ms. McDermott’s attorney stating that
Ms. McDermott had moved to Utah, intended to
deliver the baby in Utah, and planned to place the
child for adoption under Utah law. In response,
Mr. Donjuan filed a paternity petition in Utah and
registered his petition with the Utah Office of
Vital Records and Statistics. Because Mr. Donjuan
did not know the county in which Ms. McDermott
resided, he filed his action in Box Elder County.
In his paternity petition, Mr. Donjuan requested
that he be given custody of the child and stated
that he was willing to pay child support. However,
he did not file a sworn statement to this effect nor
did his petition include any of the other sworn
statements required under Utah law.

[*P7] On July 31, 2009, Ms. [***5] McDermott
gave birth to a baby girl. On August 3, 2009, she
executed her consent to the child’s adoption in the
Third Judicial District Court in Salt Lake City,
Utah. Ms. McDermott represented to the court
that she was not married at the time of conception.
And she contends that she informed the court that
Mr. Donjuan had filed a paternity petition and that
a notice of that action had been registered with the
Utah Office of Vital Records. But she also noted
that Mr. Donjuan had not filed a sworn affidavit in
the paternity proceeding.

[*P8] The concluding that only a defendant can
with notice of the adoption proceedings. The

notice informed Mr. Donjuan that he had failed to
file a sworn affidavit with the court. In an effort to
correct his error, Mr. Donjuan filed an amended
paternity petition, which he alleges included the
sworn statements required by Utah law. Ms.
McDermott filed a motion to dismiss the paternity
petition for failure to state a claim. On October 8,
2009, Mr. Donjuan filed his objections to the
motion to dismiss along with a motion to change
venue on the ground that he had filed the petition
in the wrong county.

[*P9] The district court denied Mr. Donjuan’s
motion for a change [***6] of venue, concluding
that only a defendant can request a change of
venue. The district court granted Ms. McDermott’s
motion to dismiss Mr. Donjuan’s paternity petition
because he had not strictly complied with Utah
Code section 78B-6-121, which requires a father
to file a sworn affidavit before a mother executes
her consent to adoption. Mr. Donjuan appealed,
and the court of appeals certified this case to us.
We have jurisdiction pursuant to Utah Code
section 78A-3-102(3)(b).

STANDARD OF REVIEW

[*P10] HN4 The applicability of rule 15 of the
Utah Rules of Civil Procedure to adoption
proceedings “is a question of law which we
review for correctness.” See Utah Med. Prods.,
Inc. v. Searcy, 958 P2d 228, 231 (Utah 1998).

ANALYSIS

[*P11] Mr. Donjuan raises a number of issues on
appeal. First, he contends that rule 15 of the Utah
Rules of Civil Procedure allows him to amend his
paternity petition to include a sworn affidavit and
that his amended petition relates back to his
original petition. He therefore argues that the
district court erred when it dismissed his amended
petition as being untimely. Second, Mr. Donjuan
argues that the district court’s decision denying
him leave to amend his petition violated [**%7] his
due process rights under both the Utah and U.S.
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Constitutions. Third, he argues that the district
court violated the Full Faith and Credit Clause of
the U.S. Constitution by refusing to honor the
decision of the Georgia court. [**842] Fourth, he
argues that the district court did not have subject
matter jurisdiction in the paternity proceeding
because the federal Parental Kidnapping
Prevention Act (PKPA), 28 U.S.C. § 1738A (2006),
divested it of jurisdiction. Finally, he argues that
the district court erred in denying his motion for a
change of venue.

[*P12] We hold that the district court correctly
dismissed Mr. Donjuan’s amended paternity
petition as being untimely because it was not filed
until after Ms. McDermott had executed her
consent to adoption and the relation back doctrine
does not apply. We decline to address Mr.
Donjuan’s constitutional claims and his claim
under the PKPA because he did not preserve them.
We also decline to consider whether the district
court erred when it denied Mr. Donjuan’s request
for a change of venue because our holding that
Mr. Donjuan’s amended petition was untimely
renders that issue moot. We therefore affirm the
decision of the district [*#**8] court.

I. THE RELATION BACK DOCTRINE OF
RULE 15 DOES NOT ALLOW A FATHER TO
AMEND HIS PETITION TO INCLUDE THE
AFFIDAVIT REQUIRED BY SECTION 78B-6-
121 AFTER THE MOTHER HAS EXECUTED
HER CONSENT TO ADOPTION

[*P13] Mr. Donjuan argues that rule 15 of the
Utah Rules of Civil Procedure is applicable to
adoption proceedings and allows for a paternity
petition to be amended once as a matter of course
at any time before a responsive pleading is filed.
He further argues that under rule 15(c), he may
amend his petition to include the affidavit required
by section 78B-6-121 and that the amended
petition relates back to the date of the original
petition. We disagree.

[*P14] The Utah Rules of Civil Procedure
provide the general rules governing amendment

of pleadings. HN5 Rule 15(a) permits a party to
amend a pleading “once as a matter of course at
any time before a responsive pleading is served”
or ”by leave of [the] court or by written consent of
the adverse party.” Rule 15(c) adds that
”[w]henever the claim or defense asserted in the
amended pleading arose out of the conduct,
transaction, or occurrence set forth or attempted to
be set forth in the original pleading, the
amendment relates back to the date of the original

[***9] pleading.” The relation back doctrine
“allows a plaintiff to cure defects in his or her
original complaint despite the intervening running
of a statute of limitations.” Russell v. Standard
Corp., 898 P2d 263, 265 (Utah 1995).

[*P15] While the Rules of Civil Procedure
contain the general rules governing litigation
procedure, section 78B-6-121 provides specific
requirements that an unmarried biological father
must follow to initiate paternity proceedings. In
particular, section 78B-6-121 provides that

[W]ith regard HN6 to a child who is six
months of age or less at the time the child is
placed with adoptive parents, consent of an
unmarried biological father is not required
unless, prior to the time the mother executes
her consent for adoption or relinquishes the
child for adoption, the unmarried biological
father:

(a) initiates proceedings in a district court
of Utah to establish paternity under Title
78B, Chapter 15, Utah Uniform Parentage
Act;

(b) files with the court that is presiding
over the paternity proceeding a sworn

affidavit:

(i) stating that he is fully able and
willing to have full custody of the
child; (ii) setting forth his plans for
care of the child; and (iii) agreeing
to a court order [***10] of child
support and the payment of
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expenses incurred in connection
with the mother’s pregnancy and
the child’s birth; (¢) . . . files notice
of the commencement of paternity
proceedings . . . with the state
registrar of vital statistics . . . ; and
(d) offered to pay and paid a fair
and reasonable amount of the
expenses incurred in connection
with the mother’s pregnancy . . . .

Unu _Cope Ann § 78B-6-121(3) (Supp. 2011)
(emphases added).

[*P16] HN7 The language of section 78B-6-
121(3) is clear and unambiguous. It provides

[*#843] that the consent of an unmarried
biological father is not required unless the father
complies with all the requirements set out in this
section “prior to the time the mother executes her
consent for adoption.” Id. Moreover, a father’s
consent is required “only if he . . . strictly
complies with the requirements of Section/]
78B-6-121." Id. § 78B-6-120(1)(f). Strict
compliance means “fully meeting each test
imposed by the statute.” In re Adoption of Connor,
2007 UT 33, 18, 158 P.3d 1097; see also Sanchez
v. L.D.S. Soc. Servs., 680 P2d 753, 755 (Utah
1984) ("It is of no constitutional importance that
[the unwed father] came close to complying with
the statute.”). Given  the statutory

[*##11] requirement of strict compliance with
section 78B-6-121, applying rule 15°s relation
back doctrine to the affidavit requirement would
ignore the legislature’s express mandate that the
father file an affidavit prior to the execution of the
mother’s consent. Our general rules of procedure
cannot  obviate such explicit statutory
requirements. We therefore conclude that HNS8
the relation back doctrine of rule 15 does not

apply.

[*P17] Other courts have reached a similar
conclusion, holding that HN9 where a statute
requires the filing of an affidavit in order to
initiate an action, a party may not use rule 15’s

relation back doctrine to correct the failure to file
the required affidavit. See Scarsella v. Pollak, 461
Mich. 547, 607 N.W.2d 711, 713 (Mich. 2000)
(per curiam) (holding that where the legislature
requires an affidavit to initiate a claim, a plaintiff
who does not file an affidavit with his complaint
cannot amend his complaint to correct the error
after the statute of limitations has expired); see
also Fales v. Jacobs, 263 Ga. App. 461, 588
S.E2d 294, 295 (Ga. Ct. App. 2003) (same);
Thigpen v. Ngo, 355 N.C. 198, 558 S.E.2d 162,
166 (N.C. 2002) (same). Here, the legislature
specifically required the filing of an affidavit by a
father before [*#**12] he would have the right to
withhold consent to an adoption. Moreover, the
legislature specified that the affidavit must be
filed before the mother executes her consent to the
adoption. Nothing in the rules of civil procedure
can relieve a father of that statutory requirement.

[*P18] In this case, Ms. McDermott executed her

consent to adoption on August 3, 2009. It was at
this time that Mr. Donjuan’s ability to fulfill al/l of
the requirements of section 78B-6-121 expired.
Because Mr. Donjuan failed to file the affidavit
until August 11, 2009, he did not strictly comply
with all of the requirements of section 78B-6-121,
and he could not amend his petition to correct his
omission after the limitation period had expired.
Therefore, the district court correctly dismissed
Mr. Donjuan’s amended petition as untimely.

IL. MR. DONJUAN  WAIVED  HIS
CONSTITUTIONAL CLAIMS AND HIS CLAIM
UNDER THE PKPA

[*P19] Mr. Donjuan argues that the district
court’s decision to execute the adoption without
his consent violates the U. S. Constitution, the
Utah Constitution, and the PKPA. Specifically, he
argues that (1) section 78B-6-121 of the Utah
Code is unconstitutional under the due process
clause of the U.S. and Utah Constitutions

[**%*13] because it does not allow a father to
amend his petition to include a sworn affidavit
after the mother has executed her consent to
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adoption; (2) section 78B-6-121 of the Utah Code
is unconstitutional because “it negates giving Full
Faith and Credit to paternity actions initiated
outside of the State of Utah;” and (3) the PKPA
bars a Utah court from exercising subject matter
jurisdiction over an adoption proceeding after a
custody proceeding has been initiated in another
state. Because Mr. Donjuan did not raise any of
these issues in the district court, we hold that they
were not properly preserved for appeal.

[¥P20] HNI10 To properly preserve an issue for
appellate review, the issue must be raised in the
district court. O’Dea v. Olea, 2009 UT 46, 217
P.3d 704. Additionally, the issue must be
specifically raised, in a timely manner, and must
be supported by evidence and relevant legal
authority. Id. The purpose of the preservation
requirement is to put the district court on notice of
an issue and provide it with an opportunity to rule
on it. Id.

[*P21] [**844] HNII Generally, the fact that a
party is asserting constitutional claims does not
excuse him from complying with the preservation
rule. Id.. But [*#*14] we have recognized “limited
exceptions to our general preservation rule.” Pat-
terson v. Patterson, 2011 UT 68, 913,266P.3d828.
These exceptions permit us to “reach[] matters not
raised below under exceptional circumstances or
when plain error has occurred.” Id. (internal
quotation marks omitted). We have also reached
“unpreserved constitutional arguments where a
person’s liberty is at stake.” Id.

[*P22] HNI2 The Utah Rules of Appellate
Procedure codify the preservation rule. They
require that an appellant’s brief contain a “citation
to the record showing that the issue was preserved
in the trial court; or a statement of grounds for
seeking review of an issue not preserved.” Uzmn R.
App P. 24(a)(5)(A)—(B). Mr. Donjuan’s brief does
not provide any citation to the record showing
where he preserved his federal and state
constitutional claims. And our own review of the
record reveals that Mr. Donjuan simply did not

raise them before the district court. We also note
that Mr. Donjuan does not argue that his claims
fall within an exception to the general preservation
rule. We therefore decline to consider his
constitutional claims on appeal.

[*P23] Mr. Donjuan acknowledges that he did
not raise the PKPA below. But [***15] he argues
that he 1s excused from the preservation
requirement because the PKPA goes to the district
court’s subject matter jurisdiction. In support of
his position, he points to a provision of the PKPA
providing that ”“[a] court of a State shall not
exercise jurisdiction in any proceeding for a
custody or visitation determination commenced
during the pendency of a proceeding in a court of
another State.” 28 U.S.C. § 1738A(g) (2006). Mr.
Donjuan argues that his filing of a paternity
petition in Georgia worked to divest the Utah
district court of subject matter jurisdiction over
the adoption proceeding.

[*P24] We recently decided this very issue in
JMW._v. TILZ (In re Adoption of Baby E.Z.),
2011 UT 38, 266 P3d 702. In that case, we
determined that HN13 ”“the PKPA, when properly
raised, may limit the circumstances under which a
state court may exercise its jurisdiction” in a
custody proceeding. Id. 35 But we held that the
PKPA “does not divest a court of its underlying
subject matter jurisdiction.” Id. Ultimately, we
held that the failure of the child’s father to raise
the PKPA in the district court precluded him from
raising it for the first time on appeal. /d. {39 Like
the father in In re Baby E.Z., [**%*16] Mr. Donjuan
has raised the PKPA for the first time on appeal.
We are therefore precluded from considering it. In
summary, we hold that Mr. Donjuan’s
constitutional claims and his claim under the
PKPA were not preserved for purposes of appeal,
and we therefore decline to address them. We also
decline to consider whether the district court erred
when it denied Mr. Donjuan’s request for a
change of venue because our holding that Mr.
Donjuan’s amended petition was untimely renders
that issue moot.
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CONCLUSION [*P26] Chief Justice Durham, Associate Chief
Justice Durrant, Justice Nehring, and Justice Lee

[*P25] The district court correctly held that Mr. . . 1 .
concur in Justice Parrish’s opinion.

Donjuan’s paternity petition could not be amended
to include the affidavit required by Utah Code
section 78B-6-121 after Ms. McDermott executed
her consent to adoption. We therefore affirm the
decision of the district court.
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§ 1-50. Six years.

(a)

Within six years an action -

Repealed by Session Laws 1997-297, s. 1.

Against an executor, administrator, collector, or guardian on his official bond,
within six years after the auditing of his final account by the proper officer,
and the filing of the audited account as required by law.

For injury to any incorporeal hereditament.

Against a corporation, or the holder of a certificate or duplicate certificate of
stock in the corporation, on account of any dividend, either a cash or stock
dividend, paid or allotted by the corporation to the holder of the certificate or
duplicate certificate of stock in the corporation.

(1)
(2)

(3)
(4)

(5)

a.

No action to recover damages based upon or arising out of the
defective or unsafe condition of an improvement to real property shall
be brought more than six years from the later of the specific last act or
omission of the defendant giving rise to the cause of action or
substantial completion of the improvement.

For purposes of this subdivision, an action based upon or arising out of
the defective or unsafe condition of an improvement to real property
includes:

1. Actions to recover damages for breach of a contract to
construct or repair an improvement to real property;

2. Actions to recover damages for the negligent construction or
repair of an improvement to real property;

3. Actions to recover damages for personal injury, death or

damage to property;

4. Actions to recover damages for economic or monetary loss;

5. Actions in contract or in tort or otherwise;

6. Actions for contribution indemnification for damages sustained
on account of an action described in this subdivision;

7. Actions against a surety or guarantor of a defendant described
in this subdivision;

8. Actions brought against any current or prior owner of the real

property or improvement, or against any other person having a
current or prior interest therein;

9. Actions against any person furnishing materials, or against any
person who develops real property or who performs or
furnishes the design, plans, specifications, surveying,
supervision, testing or observation of construction, or
construction of an improvement to real property, or a repair to
an improvement to real property.

For purposes of this subdivision, "substantial completion™ means that

degree of completion of a project, improvement or specified area or

portion thereof (in accordance with the contract, as modified by any
change orders agreed to by the parties) upon attainment of which the
owner can use the same for the purpose for which it was intended. The





date of substantial completion may be established by written
agreement.

d. The limitation prescribed by this subdivision shall not be asserted as a
defense by any person in actual possession or control, as owner, tenant
or otherwise, of the improvement at the time the defective or unsafe
condition constitutes the proximate cause of the injury or death for
which it is proposed to bring an action, in the event such person in
actual possession or control either knew, or ought reasonably to have
known, of the defective or unsafe condition.

e. The limitation prescribed by this subdivision shall not be asserted as a
defense by any person who shall have been guilty of fraud, or willful
or wanton negligence in furnishing materials, in developing real
property, in performing or furnishing the design, plans, specifications,
surveying, supervision, testing or observation of construction, or
construction of an improvement to real property, or a repair to an
improvement to real property, or to a surety or guarantor of any of the
foregoing persons, or to any person who shall wrongfully conceal any
such fraud, or willful or wanton negligence.

f. This subdivision prescribes an outside limitation of six years from the
later of the specific last act or omission or substantial completion,
within which the limitations prescribed by G.S. 1-52 and 1-53 continue
to run. For purposes of the three-year limitation prescribed by G.S. 1-
52, a cause of action based upon or arising out of the defective or
unsafe condition of an improvement to real property shall not accrue
until the injury, loss, defect or damage becomes apparent or ought
reasonably to have become apparent to the claimant. However, as
provided in this subdivision, no action may be brought more than six
years from the later of the specific last act or omission or substantial
completion.

g. The limitation prescribed by this subdivision shall apply to the
exclusion of G.S. 1-15(c), G.S. 1-52(16) and G.S. 1-47(2).

(6) Repealed by Session Laws 2009-420, s. 1, effective October 1, 2009, and
applicable to causes of action that accrue on or after that date.
(7 Recodified as G.S. 1-47(6) by Session Laws 1995 (Regular Session, 1996), c.

742,s. 1.

(b) This section applies to actions brought by a private party and to actions brought by
the State or a political subdivision of the State. (C.C.P., s. 33; Code, s. 154; Rev., s. 393; C.S,, s.
439; 1931, c. 169; 1963, c. 1030; 1979, c. 654, s. 2; 1981, c. 644, s. 1; 1991, c. 268, s. 2; 1995, c.
291, s.1; 1995 (Reg. Sess., 1996), c. 742, s. 1(a); 1997-297, s. 1; 2009-420, s. 1.)
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Opinion

[*552] OPINION
GREENWOOD, Judge:

Appellant National Service Industries (NSI)
appeals the trial court’s summary judgment in
favor of appellee Norton Manufacturing (Norton).
NSI claims the trial court erred by ruling that (1)
NSTI’s apportionment claims against alleged joint
tortfeasor Norton, brought after resolution of the
underlying tort action, were essentially claims for
contribution which are barred by Utah’s Liability
Reform Act, and (2) NSI’s claims for indemnity
were barred by res judicata. In addition, NSI
requests that this court adopt a cause of action for
“comparative implied indemnity.” We affirm.

BACKGROUND

Sherman Packer’s eye was injured when he opened
a pressurized container of degreaser soap and its
contents struck him in the face. [*%*2] Packer
purchased the product from NSI, and NSI had
purchased the container from Norton. Accordingly,
Packer sued both NSI and Norton for his injuries
(Packer litigation). In that action, NSI and Norton
were codefendants, but neither filed a cross-claim
against the other.

Norton filed a motion for summary judgment,
claiming it bore no liability for Packer’s [#553]
injuries. Packer did not oppose this motion.
Instead, NSI sought to oppose the motion, and
Norton objected, claiming NSI lacked standing.
Although skeptical that NSI had standing, the trial
court considered the motion, heard arguments,
and granted summary judgment in favor of Norton
on the merits (the Packer judgment). Because
Norton had been found, as a matter of law, not
liable for any of Packer’s injuries, the trial court
advised NSI that Norton’s fault could not be
considered by the jury at trial between Packer and
NSI. NSI appealed to this court, and while that
appeal was pending, settled the case with Packer.
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On appeal, this court held that NSI lacked standing
to challenge Norton’s summary judgment against
Packer. See Packer v. National Serv. Indus., Inc.,
909 P2d 1277, 1278 (Utah Ct. App. 1996). The
court noted [**3] that NSI could have “protected
its potential claim against Norton under Utah Rule
of Civil Procedure 13(f).” 1d. Because NSI had no
right to oppose Norton’s summary judgment
motion, the court concluded NSI similarly had no
standing to appeal the grant of that motion. Id.
Therefore, the court refused to address the merits
of NSI's appeal and dismissed the case. Id.

After this court dismissed NSI’s appeal of Norton’s
summary judgment against Packer, NSI filed a
separate action against Norton. This action was
assigned to a different trial judge than had presided
over the Packer litigation. NSI asserted four
causes of action, labeled as follows: (1) “Tort
Reform  Act, Proportionate Fault”; (2)
"Negligence”; (3) “Breach of Warranty”; and (4)
”Strict Liability.” Norton filed a motion to dismiss,
arguing that NSI’s first and second causes of
action essentially requested contribution; that
contribution was barred by the Utah Liability
Reform Act; and that, therefore, these causes of
action failed to state claims for which relief could
be granted. Furthermore, Norton argued that NSI’s
third and fourth causes of action essentially
requested indemnification and that res judicata
[**4] barred any indemnification claims because
of the Packer judgment in favor of Norton.

After hearing arguments on these issues, the trial
court treated Norton’s motion as one for summary
judgment and granted judgment in favor of Norton.
The trial court agreed with Norton that NSI’s
contribution claims failed to state an appropriate
claim for which relief could be granted. It also
agreed that res judicata barred NSI’s
indemnification claims. The trial court did not
consider the merits of NSI’s potential claims
against Norton. This appeal followed.

ISSUE

We address the following dispositive issue: After
having settled a tort action with the plaintiff, can
NSI bring a separate action to recover an amount
it alleges represents Norton’s proportion of fault
as a joint tortfeasor? "

STANDARD OF REVIEW

HNI1 ”A trial court’s decision to grant or deny a
motion for [**5] summary judgment is a legal one
and will be reviewed for correctness.” Salt Lake
City v. Silver Fork Pipeline, 913 P2d 731, 733
(Utah 1995). Accordingly, this court will grant no
deference to the trial court’s legal conclusions.
See id.

ANALYSIS

NSI seeks to bring suit against Norton to recover
a portion of the tort settlement NSI paid to Packer.
NSI argues it may recover from Norton an amount
which allegedly represents Norton’s proportion of
fault through an action either for “reimbursement”
or for “comparative implied indemnity,” or in the
alternative, that it may recover the entire amount
paid to Packer, through an action for implied
indemnity. Norton concedes NSI could have
cross-claimed to have Norton’s proportion of fault
determined while NSI and Norton were
codefendants in the original suit with Packer.
Norton maintains, however, that the Utah Liability
Reform Act (the Act) specifically prohibits actions
for “contribution,” and accordingly, NSI may not
sue to recover for damages it has already paid,

[*554] since that would essentially amount to a
contribution claim. Thus, the parties here do not
dispute that an “apportionment” claim existed
between them at some point. Cf. [**6] Sullivan v.
Scoular Grain _Co., 853 P2d 877, 884 (Utah
1993) (holding all persons allegedly bearing fault
for a tort, even if immune from suit, must be

1.

indemnity claims.

Because of our disposition of this issue, we do not address whether the trial court correctly ruled that res judicata barred NSI’s
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included in ”apportionment” of fault among
tortfeasor codefendants). Rather, they dispute when
such an apportionment claim may be brought.

Joint and Several Libility,
Contribution, and Indemnity

HN2 At common law, multiple tortfeasors were
jointly and severally liable. See, e.g., Cruz v.
Montoya, 660 P2d 723, 728 (Utah 1983); W.
Page Keeton et al., Prosser and Keeton on the
Law of Torts § 50, at 336 (5th ed. 1984). As such,
a tortfeasor was potentially liable for the entire
amount of a plaintiff’s damages, irrespective of
what proportion of fault was actually attributable
to that individual tortfeasor as opposed to another
joint tortfeasor. See, e.g., Brunyer v. Salt Lake
County, 551 P2d 521, 523-24 (Utah 1976) (Ellett,
J., dissenting); Keeton et al., supra, § 50, at
336-38.

HN3 ”Contribution” is a method for tortfeasors
forced to pay damages greater than their proportion
of fault to recover from other joint tortfeasors in a
separate action. See, e.g., Brunyer, 551 P.2d at
522; Restatement [**7] (Second) of Torts § 886A
(1977); Keeton et al., supra, § 50, at 336-38.
However, at common law, contribution suits were
barred, thus making tortfeasors potentially liable
for all of a plaintiff’s damages--through joint and
several liability--with no recourse for redistributing
their loss among other joint tortfeasors. See. e.g.,
Brunyer, 551 P.2d at 522-23 (Ellett, J., dissenting);
Keeton et al., supra, § 50, at 336.

The doctrine of “implied indemnity” arose from
judicial efforts to ameliorate the harsh effects of
the rule prohibiting contribution among joint
tortfeasors. See, e.g., American Nat’l Bank &
Trust Co. v. Columbus-Cuneo-Cabrini Med. Ctr.,
154 1ll. 2d 347, 609 N.E.2d 285, 287, 181 Ill. Dec.
917 (1ll. 1992); Kennedy v. City of Sawver, 228
Kan. 439, 618 P2d 788, 800 (Kan. 1980); Re-
statement (Second) of Torts § 886B cmt. [ (1977).
HN4 Implied indemnity is a branch of the doctrine

of “indemnity,” a doctrine which requires “another
to reimburse in full one who has discharged a
common liability.” Keeton, et al., supra, § 51, at
341 (emphasis added); see also Restatement (Sec-
ond) of Torts § 886B & cmt. a (1977). A right to
indemnification may arise from a number of
sources, including [**8] express contract or statute.
See, e.g., Hanover Ltd. v. Cessna Aircraft, Co.,
758 P2d 443, 445-46 (Utah Ct. App. 1988). An
implied right to indemnity arises by operation of
law. See, e.g., id. Thus, traditionally, “indemnity”
involved full reimbursement whereas
“contribution” involved splitting the damages
among the joint tortfeasors. See, e.g., Restatement
(Second) of Torts § 886B cmt. a (1977).

As noted by one commentator, however, “because
of either confusion or deliberate departure from
prevailing usage, . . . there are decisions in which
full reimbursement has been allowed under the
name of contribution, or some form of distribution
has been allowed under the name of indemnity.”
Keeton et al., supra, § 51, at 341. Moreover, the
doctrine of indemnity has branched into various,
apparently inconsistent lines of cases such that “it
is extremely difficult to state any general rule or
principle as to when indemnity will be allowed
and when it will not.” Id. § 51, at 343 (footnotes
omitted).

The important, common foundation of both
contribution and implied indemnity principles,
however, is that they attempt to ensure that parties
are not held unfairly [*#9] liable to an extent
greater than their degree of fault. Because
tortfeasors were jointly and severally liable, joint
tortfeasors could achieve fair distribution of loss,
in many cases, only through separate suits among
themselves for contribution or implied indemnity.

The Liability Reform Act

In 1986, the Utah Legislature passed HN5 the
Liability Reform Act, which abolished joint and
several liability by providing that “no defendant is
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liable to any person seeking recovery for any
amount in excess of the [*555] proportion of fault
attributed to that defendant.” Utah Code Ann. §
78-27-38 (1996) (originally enacted as Liability
Reform Act, ch. 199, § 2, 1986 Utah Laws 470,
471). One primary driving force behind the
Liability Reform Act was ”’basic fairness.”” Sul-
livan, 853 P2d at 880 (quoting Tape of Utah
Senate Floor Debates, 46th Leg. 1986, Gen. Sess.
(Feb. 12, 1986)). As noted by one Utah senator
during the debate on the bill, ”’The defendant
ought to be on the hook only for its own percentage
of damages, but ought not be the guarantor for
everyone else’s damages.’” Id.

HN6 Under this scheme, a joint tortfeasor
defendant may join any other party who “may
have caused or contributed [**10] to the injury or
damage for which recovery is sought, for the
purpose of having determined their respective
proportions of fault.” Utah Code Ann. §
78-27-41(1) (1996). It follows that a joint
tortfeasor codefendant may cross-claim against
other joint tortfeasor codefendants under Rule
13(f) of the Utah Rules of Civil Procedure. See
Utah R. Civ. P. 13(f) (stating a “cross-claim may
include a claim that the party against whom it is
asserted is or may be liable to the cross-claimant
for all or part of a claim asserted in the action
against the cross-claimant.”); see also Packer v.
National Serv. Indus., 909 P.2d 1277, 1278 (Utah
Ct. App. 1996); Tietz v. Blackner, 157 F.R.D. 510,
513-14 (D. Utah 1994) (allowing tortfeasor
defendant to implead alleged joint tortfeasor on
basis of an existing “apportionment” claim). Under
Packer, joint tortfeasor codefendants must assert
claims against each other in order to have standing
to protect their rights against each other in the
underlying action. See Packer, 909 P.2d at 1278.

HN7 The Act also provides that ”[a] defendant is
not entitled to contribution from any other person.”
Utah Code Ann. § 78-27-40(2) (1996) (emphasis

[**11] added). Thus, the Act’s plain language
bans contribution suits. This ban comports with
the overall statutory scheme which abolishes joint

and several liability and renders tortfeasors liable
only to the extent of their own proportion of fault.
Indeed, with the abrogation of joint and several
liability, there remains no need for suits to
redistribute loss among joint tortfeasors because
no party will in any case be liable for more than
its degree of fault in the underlying tort action.

Similarly, there remains no need to enlist
alternative labels for causes of action, disguised as
alternative theories, to ensure that liability is
distributed fairly among joint tortfeasors. Cf.
Restatement (Second) of Torts § 886A cmt. [
(1977) ("In a state following comparative
contribution, or contribution according to the
comparative fault of the parties, contribution may
tend to merge with indemnity, and the technical
distinctions of indemnity may become less
important. . . . The eventual outcome is likely to
be a single remedy based on comparative fault.”);
Keeton et al., supra, § 51, at 343 (“Any other rule
that gives one tortious actor a right of indemnity
from another tortious [**12] actor, may be held
inapplicable after the principle of comparative
fault has been adopted.”). In applying this
provision, we must not become mired in semantics
or allow parties to circumvent the Act’s clear ban
on contribution suits merely by relabeling their
causes of action. Cf. Madsen v. Borthick, 658 P.2d
627, 631 (Utah 1983) (“An important legal
consequence should not be at the mercy of
semantics.”). HN8 Because the Act prohibits
separate actions for contribution, it must also then
prohibit any action separate from the underlying
tort action which seeks to redistribute loss based
on degree of fault. Cf. Black’s LLaw Dictionary
328 (6th ed. 1990) (defining “contribution” as
“right of one who has discharged a common
liability to recover of another also liable . . . .
Under [the] principle of ’contribution,” a
tort-feasor against whom a judgment is rendered
is entitled to recover proportional shares of
judgment from other joint tortfeasors whose
negligence contributed to the injury and who were
also liable to the plaintiff.”).
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Accordingly, notwithstanding any dicta in Packer
to the contrary, the Act prevents NSI from now
suing Norton for reimbursement of any portion of

[**13] the liability it has discharged. NSI's
“reimbursement” and “indemnification” causes of
action in the instant case are indistinguishable
from a contribution suit inasmuch as they seek to
redistribute liability based on degree of fault.

[#*556] NSI may not evade the Act’s ban on
contribution suits by bringing what are in

cross-claim any claim by one party against a
co-party . . . .”) (emphasis added); see also 3
James Wm. Moore et al., Moore’s Federal Practice
P 13.31 (3d ed. 1997) (discussing general rule
under federal equivalent of rule [3(f) that
cross-claims are generally permissive); 6 Charles
Alan Wright et al., Federal Practice and Procedure
§ 1431, at 236-37 (1990) (same). Nevertheless, to
the extent the Act and Rule 13(f) conflict, the Act
controls for purposes of preserving substantive

substance contribution causes of action renamed
as “reimbursement” or “implied indemnity” or
even “comparative implied indemnity” actions. To
preserve the right to litigate Norton’s liability,
NSI must have filed a cross-claim against Norton
during the underlying tort action against Packer.
In reaching our conclusion, we recognize that
HNY prohibiting subsequent apportionment suits
essentially requires joint tortfeasor codefendants
to raise cross-claims against each other in the
underlying tort action or else such claims may be
lost. As such, cross-claims for apportionment
among joint tortfeasor codefendants are mandatory.
2 Cf. Kan. Stat. Ann. § 60-213(g) (1994) (making
cross-claims between joint tortfeasor codefendants
mandatory). This conflicts with the general rule,
reflected in Rule 13(f) of the Utah Rules of Civil
Procedure, that cross-claims are permissive and
may [**14] be brought in subsequent actions. See
Utah R. Civ. P. 13(f) (A pleading may state as a

rights under the Act.
[**15] CONCLUSION

HNI10 The Liability Reform Act prohibits
contribution claims. This prohibition prevents
NSI from maintaining any action against Norton
which essentially amounts to a claim for
contribution. We therefore affirm the trial court’s
summary judgment dismissing NSI’s claims
against Norton for reimbursement and indemnity.
We also decline to recognize a cause of action for
“comparative implied indemnity.”

Pamela T. Greenwood, Judge

WE CONCUR:

Judith M. Billings, Judge

Norman H. Jackson, Judge

2 We note that by declaring apportionment claims mandatory in the underlying tort action, we do not mean that tortfeasor codefendants

must file cross-claims to have the other’s fault determined in every case. Under the Act, the trier of fact must take other tortfeasor’s
culpability into consideration when making any damages awards, even if a cross-claim is not or could not be filed. See Sullivan, 853
P.2d at 880-81 (holding the Act requires all possibly liable parties be considered in apportioning fault, even parties otherwise immune
from suit); cf. Turner v. Nelson, 8§72 P.2d 1021, 1026 (Utah 1994) (refusing to consider whether the Act requires that any individual listed
on special verdict form for apportionment purposes be actual party to litigation). Thus, tortfeasor codefendants do not necessarily need

to file a cross-claim to ensure that any other tortfeasor’s culpability is determined.

However, if the trial court rules as a matter of law that a codefendant bears no liability, then the fact-finder does not consider that party
when apportioning fault. See Sullivan, 853 P.2d at 883-84. In circumstances such as here--where one codefendant moves for summary

judgment against the plaintiff on the basis that it bears no liability--any other defendant must file an apportionment cross-claim in order
to have standing to oppose the other codefendant’s motion. See Packer, 909 P.2d at 1278. Because, as discussed above, the Act prohibits

such an apportionment claim from being brought outside the underlying tort action, the apportionment claim must be brought--if at all--as
a cross-claim in the underlying suit or it is lost. Thus, the apportionment cross-claim is mandatory only in the sense that if it must be
brought, it must be brought during the underlying tort action.
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because that work did not give rise to the cause of
action and there is no evidence that the items on
the list prevented or materially interfered with
plaintiff using the home as a residence. References
in prior cases tending to support the proposition
that N.C.G.S. § 1-50(a)(5)(a) runs from the date
of sale are dicta.

Counsel: Spears, Barnes, Baker, Wainio &
Whaley, L.L.P., by Jessica S. Cook and Alexander
H. Barnes, for plaintiff-appellants.

Brown, Todd & Heyburn, PL.L.C., by Julie M.
Goodman, for defendant third party
plaintiff-appellee.

and

Smith, Helms, Mulliss & Moore, L.L.P., by Gary
R. Govert, for defendant and third party
plaintiff-appellee.

No brief filed for third party defendant-appellee
Sto Corporation.

No brief filed for third party defendant-appellee
Ladd Exterior Wall Systems, Inc.

No brief filed for third party defendant-appellee
Carolina Builders Corporation.

No brief filed for third party defendant-appellee
Cedar Roofs of Raleigh Inc.
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Judges: EAGLES, Chief Judge. Judges WALKER
and McGEE concur.

Opinion by: EAGLES

Opinion

[*75]1 [**790] EAGLES, Chief Judge.

This appeal considers the question of what event
triggers the running of the real property
improvements statute of repose N.C.G.S. § [**#2]

1-50(a)(5)(a) (Supp. 1998).

This lawsuit arises out of defendant Paramount
Homes Inc.’s construction and sale of a house to
plaintiff Barbara B. Nolan. Defendant is in the
business of building and selling houses. In the
spring of 1991, defendant built a house at 3411
Fairway Lane in Durham, North Carolina, for
speculation. On 6 June 1991, the Durham
City-County Inspections Department issued a
Certificate of Compliance for the house. The
certificate stated that the house was in substantial
compliance with applicable building and zoning

[**791] ordinances. On 9 December 1991,
plaintiff Barbara Nolan purchased the house from
defendant. Defendant completed work pursuant to
a punch list sometime in March or April of 1992.

On 23 October 1997 plaintiff filed suit alleging
that defendant was negligent and breached its
implied warranties of habitability and workmanlike
construction. On 8 January 1998, defendant moved
for summary judgment alleging that the applicable
statute of repose, N.C.G.S. § 1-50(a)(5)(a) (Supp.
1998), bars plaintiff’s claim. The trial court granted
defendant’s summary judgment motion. Plaintiff
appeals.

These facts present the question of what event
triggers the running of [***3] the real property
improvements statute of repose. Our research
disclosed no controlling precedent in North
Carolina. See Cage v. Colonial Building Co., 337
N.C. 682, 448 S.E2d 115 (1994); Duncan v.

Ammons Construction Co., 87 N.C. App. 597, 361
S.E.2d 906 (1987); Colony Hill Condominium [
Assoc. v. Colony Co., 70 N.C. App. 390, 320
S.E.2d 273 (19584), disc. review denied, 312 N.C.
796, 325 S.E.2d 485 (1985). The instant case is
before us on a motion for summary judgment.
HNI1 Summary judgment is proper if there is no
genuine issue of material fact and the moving
party is entitled to judgment as a matter of law.
N.C.G.S. § 1A-1, N.C.R. Civ. Pro. 56(c) (1990);
Robinson, Bradshaw & Hinson PA. v. Smith, 129
N.C. App. 305, 314, 498 S.E.2d 841, 848, disc.
review denied, 348 N.C. 695, 511 S.E.2d 650
(1998). We must take all inferences in favor of the
nonmoving party. Id. HN2 The running of a
statute of repose presents a purely legal question.
Lamb v. Wedgewood South Corp., 308 N.C. 419,
425, 302 S.E.2d 868, 872 (1983). [*76]

The North Carolina real property improvement
statute of [***4] repose provides:

HN3 No action to recover damages based
upon or arising out of the defective or unsafe
condition of an improvement to real property
shall be brought more than six years from the
later of the specific last act or omission of the
defendant giving rise to the cause of action or
substantial completion of the improvement.

N.C.G.S. § 1-50(a)(5)(a). Plaintiff has the burden
of showing that she brought this action within six
years of either (1) the substantial completion of
the house or (2) the specific last act or omission of
defendant giving rise to this cause of action. See
Sink v. Andrews, 81 N.C. App. 594, 597, 344
S.E2d 831, 833 (1986).

HN4 N.C.G.S. § 1-50(a)(5)(c) defines “substantial
completion” as being “that degree of completion
of a project, improvement or specified area or
portion thereof upon attainment of which the
owner can use the same for the purpose for which
it was intended.” An owner of a residential
dwelling may use it as a residence when the
appropriate government agency issues a final
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certificate of compliance. See N.C.G.S. § 153A-
363 (Supp. 1998); N.C.G.S. § 160A-423 (1994).
The owner may then utilize the residence [*#%#5]
for the purpose which it was intended and the
home is substantially completed under N.C.G.S. §

1-50(a)(5).

The Durham City-County Inspections Department
issued a certificate of compliance for the house on
6 June 1991. The certificate of compliance noted
that the house was a single family dwelling. It also
stated that defendant had constructed the house in
compliance with all applicable building and zoning
ordinances. Under this certificate of compliance
an owner could utilize the property as a residence
on 6 June 1991. See N.C.G.S. § [153A-363;
N.C.G.S. § 160A-423. Since it could be utilized
for its intended purposes, upon issuance of the
certificate of compliance, we hold that the house
was “substantially completed” for purposes of
N.C.G.S. § 1-50(a)(5) on 6 June 1991. Therefore,
defendant substantially completed the house in
question more than six years before plaintiff filed
her claim.

Plaintiff argues that defendant did not actually
substantially complete work on the house until it
had completed the work done on the punch list in
March-April 1992. We are not persuaded.
N.C.G.S. § 1-50(a)(5) clearly states that as soon as
the property may be used for its intended purpose,
[*#%6] it is substantially completed. There is no
evidence [*77] in this record that the items on the
punch list prevented or materially interfered

[*#792] with plaintiff using the house as a
residence. Therefore, defendant substantially
completed the home on 6 June 1991 and not when
it completed the work on the punch list.

N.C.G.S. § 1-50 does not define ”last act or
omission.” However, HN5 the plain language
indicates that the statute of repose “clock” begins
to run from the specific last act or omission giving
rise to the cause of action. Section 1-50(a)(5)(a).
Plaintiff must establish a direct connection
between the harm alleged and that last specific act

or omission. Plaintiff attempts to make this
connection with her claim for the breach of the
implied warranty of workmanlike construction.
Under this warranty, the builder-vendor warrants
that it constructed the house in a workmanlike
manner and that the house is free from major
structural defects at the time of sale or the taking
of possession whichever occurs first. Hartley v.
Ballou, 286 N.C. 51, 62, 209 S.E.2d 776, 783
(1974). Plaintiff argues that her action for breach
of an implied warranty of workmanlike
construction did not [***7] arise until defendant
sold the house to her. Since defendant cannot
breach this warranty without the act of sale,
plaintiff claims that defendant’s last act giving
rise to this action is necessarily the sale of the
house and not the completion of construction.

We are not persuaded by plaintiff’s argument.
HNG6 Unlike a statute of limitations, a statute of
repose will begin to run when a specific event
occurs, regardless of whether a cause of action has
accrued or whether any injury has resulted. Black
v. Littlejohn, 312 N.C. 626, 633, 325 S.E.2d 469,
474-75 (1985); Monson v. Paramount Homes,
Inc., 133 N.C. App. 235, 515 S.E.2d 445 (1999).
The statute serves as “an unyielding and absolute
barrier” preventing a plaintiff’s claim even before
his cause of action accrues. Black, 312 N.C. at
633, 325 S.E.2d at 475. If plaintiff fails to file
within the prescribed period, the statute gives
defendant a vested right not to be sued. Colony
Hill, 70 N.C. App. at 394, 320 S.E.2d at 276.

Our courts have made it clear that HN7 a statute
of repose may operate to cut off a defendant’s
liability even before an injury occurs. [*%%8]

Plaintiff’s alleged injury occurred at the earliest
on 23 October 1997 when defendant sold her the
house. However, defendant’s last act giving rise to
this action took place when it completed
construction on 6 June 1991. Plaintiff alleges that
defendant breached the implied warranty of
habitability, implied warranty of workmanlike
construction, and that defendant negligently
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constructed the house. Plaintiff points [*78]
particularly to the construction of the home’s
walls as being deficient. These claims all relate to
defendant’s improper construction of the home.
Any act or omission giving rise to a claim must
have occurred while defendant was constructing
the home. Accordingly, we hold that N.C.G.S. §
1-50(a)(5) began to run on the last day that
defendant performed construction relating to the
harm alleged and not on the day of sale.

Here defendant completed construction on 6 June
1991. On that day, Durham City-County
Inspections Office issued its certificate of
compliance. Defendant did not engage in any
construction after that date. Thus, the statute
began to run on 6 June 1991. Since plaintiff did
not file her action until 23 October 1997, the
statute of repose bars her claim.

Plaintiff [***9] argues that the courts of our state
have already held that N.C.G.S. § 1-50(a)(5)(a)
runs from the date of sale. See Cage v. Colonial
Building Co., 111 N.C. App. 828, 833, 433 S.E.2d

*##792; 1999 N.C. App. LEXIS 924, ***§

time limit of six years from that date, or until 10
September 1985, to bring an action for negligent
construction.” Id. at 600, 361 S.E.2d at 909.

We note that the Duncan court did not decide
whether the defendants’ last act for purposes of
the statute of repose was the completion of
construction or the sale of the house. Id. Resolution
of that issue was unnecessary to the court’s
decision because plaintiffs’ claim failed under
either date. Id. Therefore, we conclude that Duncan
is not helpful concerning the running of the statute
of repose. Trustees of Rowan Tech., 313 N.C. at
242, 328 S.E.2d at 281. [*79]

Likewise, we conclude that we are not bound by
Colony Hill. This Court decided Colony Hill
under an earlier version of the real property
improvements statute of repose. See 1963 N.C.
Sess. Laws c. 1030. Plaintiffs claimed defendants
owed them a continuing duty because of the
defendants’ continuing ownership interest in the
property. Colony Hill, 70 N.C. App. at 395, 320

827, 830, (1993), rev’d, 337 N.C. 682, 448 S.E.2d
115 (1994); Duncan, 87 N.C. App. at 600, 361
S.E.2d at 909; Colony Hill, 70 N.C. App. at 395,
320 S.E.2d at 276. Upon a careful examination of
these cases, we conclude that our courts have
never previously decided this issue. We further
conclude that any reference in these cases tending
to support plaintiff’s proposition is mere dicta.

Trustees of Rowan Tech. v. Hammond Assoc., 313
N.C. 230, 242, 328 S.E.2d 274, 281 (1985).

In Duncan, defendants completed construction on
a home sometime prior to the purchase date of 10
September 1979. Duncan, 87 N.C. App. at 598,
361 S.E.2d at 907. On 14 May 1986, plaintiffs
filed suit against the contractor alleging injuries
related to faulty construction. /d. In affirming the
[#%#793] trial court’s order for summary judgment
based on the statute of repose, the Duncan court
stated, “Defendants in the present action [**%10]
completed construction on plaintiffs’ home prior
to 10 September 1979. Plaintiffs had an outside

S.E.2d at 276. Without deciding the effect [*#*11]
of a continuing ownership interest on the statute
of repose, the Colony Hill court discounted
plaintiffs’ argument. Id. In Colony Hill, the
defendants conveyed away the alleged ownership
interest more than six years from the time of
filing. Id. Since that alleged ownership interest
did not have any bearing on the outcome of
Colony Hill we are not persuaded that the statute
of repose ran from the date of sale.

Finally, we hold that Cage does not bind us here.
In Cage, plaintiff sued the defendant general
contractor on 25 January 1991 for defective
construction of a house she bought on 7 December
1984. Cage, 337 N.C. at 684-85, 448 S.E.2d at
116. This Court held that N.C.G.S. §
1-52(16)(1991) applied giving plaintiff a ten year
statute of repose. Id. at 685, 448 S.E.2d at 117. In
noting that plaintiff’s claim fell within the statute
of repose, this court stated “Plaintiff’s filing was
also well within the ten year statute of repose
which began to run on 7 December 1984 when
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defendant sold the townhouse to plaintiff.” Cage
v. Colonial Building Co., 111 N.C. App. 828, 833,
433 S.E.2d 827, 830 (1993), rev’d, [***12] 337
N.C. 682, 448 S.E.2d 115 (1994). The Supreme
Court reversed, holding that N.C.G.S. §
1-50(a)(5)(a) applied giving plaintiff a six year
statute of repose only. Cage, 337 N.C. at 685-86,
448 S.E.2d at 117. The Supreme Court then held
that defendant’s conduct occurred more than six
years before plaintiff brought her claim. Id. In so
holding, the Court did not specify the conduct of
defendant to which it was referring. /d. Both the
date of sale and implicitly the completion of
construction took place outside of the six year
period. Id. at 684, 448 S.E.2d at 116. Therefore,
this opinion sheds no light on whether N.C.G.S. §
1-50(a)(5)(a) runs from the date of sale or the last
day of construction.

Plaintiff argues alternatively that defendant’s
completion of the work on the punch list

constitutes the last act or omission. We are not
persuaded by this argument. A careful examination
of the punch list shows that defendant did not
perform work related to the harm complained of
here. HN8 In order to constitute a last act or
omission, that act or omission must give rise to
the cause of action. Here, the work on the punch
list did not [**%*13] give rise to this action and
therefore does not constitute defendant’s last act
or omission.

[*80] For the reasons stated, we hold that the trial
court’s entry of summary judgment for defendant
is affirmed.

Affirmed.

Judges WALKER and McGEE concur.
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ROTH, Judge:

q1 Robert E. Olsen, Marie T. Olsen, Carl A. Jacobson, and
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Olsen v. Fair Co.

attorney fees. We affirm both the district court’s grant of
summary judgment and its denial of an attorney-fees award.

BACKGROUND

92  Buyers purchased property from Seller in LaVerkin, Utah
on January 10, 2003 for $310,268. The property included a
number of mobile homes. Seller financed $210,000 of the
purchase price, with the loan evidenced by a note (the Note)
from the Buyers, secured by a trust deed on the property. The
Note set monthly payments at $2,095, to begin February 14, 2003,
and to continue through September 14, 2015. The Note also
stated that “for each $5,000 of note debt reduction,” Seller
“agree[d] to release and provide clear title to one mobile home.”
Buyers made payments in accordance with the Note and
received four of the eleven titles between February 14, 2003 and
April 14, 2004. Despite receiving additional payments, Seller
failed to provide the next mobile home title in accordance with
the Note.

I3 At some point in 2005, Buyers sent Seller a letter stating,
“With this payment it is past time for your company to release
mobile home title number 5 and now time to release title number
6. I would appreciate them very much.” Buyers received the
following response in September 2005 from Seller: “I have
enclosed titles to number 1 and 16. You were sent the title for
Number 6 on August 18, 2004. On number 5 we do not have a
title, it was included with the property.” Over the next several
years, Buyers’ payments became consistently late and Seller did
not release any additional mobile home titles. Apparently
referring to Seller’s failure to provide mobile home titles, Buyers
informed Seller in May 2010 that they “would no longer make
payments” due to Seller’s breach of contract, and by 2011 Buyers
had stopped making payments altogether.

94 In November 2011, Seller commenced collection efforts
against Buyers by recording a notice of default on the trust deed,
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thereby initiating non-judicial foreclosure proceedings. That
same month, Seller’s attorney also sent a letter to a third party
stating that Seller had “recently obtained clear title to the last
unit . . . of the mobile home park.” On February 22, 2012, Buyers
tiled a complaint against Seller alleging, among other things,
breach of contract. Buyers asserted that Seller had failed to fulfill
its obligation under the Note to transfer titles to the mobile home
units. They also alleged that the missing titles significantly
lowered the market value of the property, which they had sold
“in June or July of 2011”7 at what they claimed to be a much
lower price than they could have obtained had they received the
mobile home titles prior to the sale.? On February 28, 2012,
Buyers also filed a motion for a temporary restraining order,
halting the foreclosure sale of the property.

95  InJune 2013, Seller filed a motion for summary judgment.
The district court heard argument on the motion in December
2013 and entered an order granting summary judgment in favor
of Seller the following month. In the summary judgment order,
the district court determined that the six-year statute of
limitations for Buyers’” breach of contract claim began running
on May 14, 2004 —the date Seller first failed to provide a mobile
home title as agreed —and that the latest possible date the statute
of limitations could have begun running was April 14, 2005—the
date Buyers would have received the final mobile home title had
Seller fully performed its obligations under the Note. The district
court also determined that the statute of limitations had not been
tolled by Utah Code section 78B-2-113, which restarts the statute
of limitations on “[a]n action for recovery of a debt” in the event
“a payment is made on the debt by the debtor.” See Utah Code
Ann. §78B-2-113(1)(c) (LexisNexis 2012). Accordingly, the
district court found that, because the statute of limitations barred
any claim filed after April 14, 2011, at the latest, the court

2. After Buyers sold the property in August 2011, additional
titles were transferred by Seller to Buyers.

20140140-CA 3 2016 UT App 46





Olsen v. Fair Co.

determined that Buyers brought their breach of contract claim
against Seller too late. In a subsequent order, the district court
determined that “neither party was held in default” and
therefore that Seller was not entitled to attorney fees. Buyers
appeal the summary judgment in Seller’s favor. Seller cross-
appeals the district court’s denial of its request for attorney fees.

ISSUES AND STANDARDS OF REVIEW

96  Buyers argue that the district court erred in granting
summary judgment for three reasons: (1) it failed to “treat the
trust deed note as an executory contract”; (2) it improperly
calculated the date the statute of limitations began to run; and (3)
it erroneously concluded that Utah Code section 78B-2-113 was
inapplicable. We review “a summary judgment for correctness,
giving no deference to the trial court’s decision.” Bahr v. Imus,
2011 UT 19, 15, 250 P.3d 56. “The de novo standard of review of
summary judgment applies regardless of the nature (fact-
intensive or not) of the underlying law governing the parties’
rights.” Id. ] 16.

97  Seller challenges the district court’s denial of its request
for attorney fees. “Under Utah law, attorney fees may be
recovered if provided by contract or statute. If by contract, the
award of attorney’s fees is allowed only in accordance with the
terms of the contract.” Faulkner v. Farnsworth, 714 P.2d 1149, 1150
(Utah 1986) (per curiam) (citation and internal quotation marks
omitted). Seller contends that it is entitled to attorney fees under
the Note. “The interpretation of contract language” involving
attorney fees “presents us with a question of law on which we
need not defer to the trial court’s construction but are free to
render our independent interpretation.” Id. (citation omitted).

20140140-CA 4 2016 UT App 46





Olsen v. Fair Co.

ANALYSIS
L. Buyers’ Appeal: Summary Judgment

98  All of Buyers’ arguments hinge on the district court’s
determination that Buyers’ claim against Seller for breach of
contract—filed in February 2012 —was filed after the appropriate
statute of limitations had run and was therefore untimely.
Neither party disputes that Utah Code section 78B-2-309, which
provides a six-year statute of limitations for claims brought
under a written contract, applies here. Utah Code Ann. § 78B-2-
309(2) (LexisNexis 2012). Buyers first argue that their claim was
timely because, in accordance with Utah Code section 78B-2-113,
the applicable six-year period was tolled until 2011 when Seller
delivered the final mobile home titles. Buyers next argue that if
the district court had properly deemed the contract at issue
executory, the six-year statute of limitations would not have
started to run until November 2011, because, according to
Buyers, Seller was still “working on” its end of the contract,
making Buyers’” February 2012 claim timely. Buyers’ final
argument is that if the statute of limitations began running on
the date that the final mobile home title was due under the terms
of the Note, the district court erred in determining that April 14,
2005, was the date on which the final title was due. Instead,
Buyers contend that delivery of the final title was to be
December 13, 2007, thus bringing their February 2012 filing
within the six-year statute of limitations. We address each
argument in turn.

A. Application of Utah Code Section 78B-2-113

99 Utah Code section 78B-2-113 states, “An action for
recovery of a debt may be brought within the applicable statute
of limitations from the date: (a) the debt arose; (b) a written
acknowledgement of the debt or a promise to pay is made by the
debtor; or (c) a payment is made on the debt by the debtor.” Id.
§78B-2-113(1). Buyers contend that Seller's “written
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correspondence and eventual transfer of mobile home titles in
2011 served to bring [Buyers’] breach of contract claims ‘“within
the applicable statute of limitations.” (Quoting id.) And Buyers
argue that Seller became a ““debtor’” under Utah Code section
78B-2-113 when Seller “became obligated to transfer something
of value (i.e., title to mobile homes).” (Quoting id.) Buyers
appear to be arguing that the correspondence and transfer of
mobile home titles in or around August 2011 constituted
“payment” or an “acknowledgement of the debt” under
subsections (b) and (c) of the statute.

910 Seller counters that Utah Code section 78B-2-113 does not
apply, because Buyers’ breach of contract action was not an
action to collect a debt. Buyers have not persuaded us otherwise.
“Debt” has been defined variously, but generally it is an
obligation to pay a fixed and certain sum of money.” Bown v.
Loveland, 678 P.2d 292, 296 (Utah 1984). A “debt” is “usually a
monetary sum” that is “owed to another.” Garner’s Dictionary of
Legal Usage 249 (3d ed. 2011). While Buyers have pointed us to
cases such as Barnes v. Lehi City, 279 P. 878 (Utah 1929), which
states that “[t]he definitions of the word ‘debt’ are many, and
depend on the context and the general subject with reference to
which it is used,” see id. at 884 (citation omitted), they have
provided no authority supporting their claim that the obligation
to provide a title in exchange for payment is the type of “debt”
contemplated in section 78B-2-113. As a consequence, Buyers
have failed to persuade us that the concept of “debt” referenced
in section 78B-2-113 encompasses more than “an obligation to
pay a fixed and certain sum of money,” see Bown, 678 P.2d at 296,
or that the principle set out in that statute applies more broadly
to extend the statute of limitations for obligations of every kind,
see State v. Rincon, 2012 UT App 372, 1 10, 293 P.3d 1142 (“When
interpreting statutory provisions, we first look to the plain
language of the statute. When construing a statute, words that
are used in common, daily, nontechnical speech, should, in the
absence of evidence of a contrary intent, be given the meaning
which they have for laymen in such daily usage.” (citations and
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internal quotation marks omitted)); see also Marion Energy, Inc. v.
KFJ Ranch P’ship, 2011 UT 50, q 33, 267 P.3d 863 (“In interpreting
statutory language, our primary goal is to give effect to the
legislature’s intent. To accomplish this goal, we begin by looking
to the statute’s plain language.”). Accordingly, we are not
persuaded that the district court erred in ruling that the statute
of limitations was not tolled by Utah Code section 78B-2-113.

B. Executory Contract

Q11 Buyers next argue that the district court’s grant of
summary judgment in favor of Seller was erroneous because it
failed to “treat the trust deed note as an executory contract.” An
executory contract is “[a] contract that remains wholly
unperformed or for which there remains something still to be
done on both sides.” Executory Contract, Black’s Law Dictionary
(9th ed. 2009); see also Adams v. Reed, 40 P. 720, 724 (Utah Terr.
1895) (“A contract is executory when the thing agreed has not
been done.” (citation and internal quotation marks omitted)).
Buyers contend that both parties had obligations under the Note
until November 2011 and that their claim filed in February 2012
was therefore timely because Seller was “still working” on
“delivering clear titles to mobile homes as late as November 9,
2011.” We conclude that the district court appropriately
accounted for the executory nature of the contract at issue.

12  As stated, “a contract is executory when it remains wholly
unperformed or there remains something still to be done on both
sides.” High Valley Water Co. v. Silver Creek Inv’rs, 2006 UT App
90U, para. 6 (citations and internal quotation marks omitted).
Buyers correctly state that “the statute of limitations [for
executory contracts] does not begin to run until the contract is
either repudiated or complete.” “The statute of limitations on a
cause of action for breach of an executory contract generally
does not begin to run until the time for full performance has
arrived.” See State Comp. Ins. Fund v. WallDesign Inc., 132 Cal.
Rptr. 3d 352, 356 (Ct. App. 2011); see also Anticipatory Breach of
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Executory Contract as Starting Running of Statute of Limitations, 94
ALR. 455 §1 (1935) (“[Tthe rule is generally
established . . . [that], where an action is brought after the time
tixed by an executory contract, for the beginning of performance
by a party who has committed an anticipatory breach, the period
of limitations runs not from the time of such breach, but from the
time fixed for performance by the defaulting party.”). However,
a party need not wait until the time for full performance to bring
a claim but may instead opt to bring suit when an anticipatory
breach of the contract occurs. “An anticipatory breach occurs
when a party to an executory contract manifests a positive and
unequivocal intent not to render performance when the time
fixed for performance is due.” Kasco Servs. Corp., v. Benson, 831
P.2d 86, 89 (Utah 1992) (citation omitted). In such cases, a
performing party “can immediately treat the anticipatory
repudiation as a breach, or it can continue to treat the contract as
operable and urge performance without waiving any right to sue
for that repudiation.” Id. (citations omitted); see also 54 C.J.S.
Limitations of Actions § 190 (“Where one party to an executory
contract repudiates it before full performance has been made by
the other, the latter is not bound to continue to perform but may
elect to sue at once for the breach, in which event the statute
begins to run from the time of the renunciation.”). Thus, Buyers
were not required to bring their claim when Seller first failed to
provide the mobile home title or announced its refusal to do so
but had the option to wait until the “time fixed for performance
[was] due.” See Kasco Servs., 831 P.2d at 89. This is essentially
what the district court recognized when, in an alternative ruling,
it determined that the statute of limitations began running, not
on the date when Seller first failed to produce the fifth mobile
home title, but on the date when the last and final title should
have been delivered by Seller had full performance occurred.?

3. We address Buyers’ claims that the district court incorrectly
determined the date the final title should have been delivered

infra 19 14-20.
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Accordingly, it is apparent from the district court’s
determination regarding the statute of limitations that the court
recognized the executory nature of the agreement and applied
the law appropriately.

13 At the hearing on the motion for summary judgment,
Buyers also argued that the time for full performance on the
Note was September 2015, the date their final loan payment was
due. And they argue on appeal that the time for full performance
did not occur until November 2011, when Seller handed over the
final mobile home title. Essentially, Buyers argue that a contract
remains executory —and therefore the statute of limitations is not
triggered —until either the breaching party finally performs,
regardless of when the performance was actually due, or until
the entire contract has been fully performed. Buyers have failed
to persuade us that either alternative is correct. As we discussed
in High Valley Water Co., 2006 UT App 90U, a contract is
executory only when obligations remain on “both sides,” and
when one party’s obligations are wholly completed, a contract is
no longer executory and the statute of limitations may be
triggered. See id. para. 6 (emphasis added). And in the event of
an anticipatory breach, “[i]f the injured party opts to await
performance, the claim accrues from the time fixed for
performance, and the statute of limitations does not begin to run
until that time.” 54 C].S. Limitations of Actions §190. Thus, a
contract is no longer executory and the statute of limitations
begins to run on a party’s failure to perform once the time for
full performance of that party’s obligation has passed or, in other
words, once that party’s contract obligations would have been
complete had they performed as the agreement required. Here,
the district court concluded that Seller was obligated under the
agreement to provide all mobile home titles but had failed to do
so. And because the time had passed for Seller’s full
performance under the agreement, its time for performance had
passed. Consequently, the contract was no longer executory with
regard to Seller’s obligations. We therefore affirm the district
court’s determination that the statute of limitations began to run
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on the date that Seller would have fully completed its obligation
under the Note to provide Buyers the mobile home titles had full
performance occurred.*

C. Date When Final Mobile Home Title Should Have Been
Conveyed

{14 Buyers claim that “note debt reduction is a reduction of
the principal balance” —in other words the amount of monthly
payment net of interest. By amortizing the amount of each
payment between principal and interest, they calculate that they
would have had to pay approximately $61,000 before they were
entitled to the final mobile home title—a total figure that would
not have been reached under the monthly payment arrangement
in the Note until December 14, 2007. Accordingly, Buyers argue
that the six-year statute of limitations did not expire until
December 14, 2013, and that their claim was therefore timely.

4. Buyers reliance on Colchester Security 1I, LLC v. Krispy Kreme
Doughnut Corp., No. CL-2012-1377, 2013 WL 5622248 (Va. Cir. Ct.
Aug. 23, 2012), seems misplaced. In Colchester the court stated
that “the statute of limitations does not begin to run on a claim
for breach of an entire contract, which is continuing, executory
or capable of being enforced, until its termination.” Id. at *4
(citation and internal quotation marks omitted). While Buyers do
not expand on this citation, they imply that the contract was
executory and that the statute of limitations did not begin to run
because the Note required performance on their end —continued
payments—beyond the date the final mobile home title should
have been conveyed. But in Colchester, the court clarified that the
rule identified in that case applies only to a “claim for breach of
an entire contract” when the contract is “indivisible.” Id.
(emphasis added). Here, Buyers have not alleged breach of the
contract at issue in its entirety or that their obligation to continue
to make payments on the loan is indivisible from Seller’s
obligation to provide titles to the mobile homes.
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They also contend that the April 14, 2005 date relied upon by the
district court is the date that the eleventh and final mobile home
title would be delivered only if “note debt reduction” was
interpreted to mean the gross amount of each monthly payment,
including principal and interest. Thus, Seller’s obligation to
provide title to all eleven mobile homes would be triggered
under the Note when Buyers had made only eleven payments of
$5,000 or $55,000 total—regardless of whether the Note’s
principal balance had actually been reduced by that amount. We
conclude that Buyers did not preserve this argument below and
have failed to adequately brief it on appeal.

15 Buyers did not bring this argument to the attention of the
district court. Buyers neither argued their principal-only
interpretation of “note debt reduction” nor offered an alternative
to the April 14, 2005 date Seller put forward. Accordingly,
Buyers” arguments were not “presented to the trial court in such
a way that the trial court ha[d] an opportunity to rule on that
issue,” and therefore they are unpreserved for appeal. See 438
Main St. v. Easy Heat, Inc., 2004 UT 72, q 51, 99 P.3d 801 (citation
and internal quotation marks omitted). Buyers appear to attempt
to raise the issue under the plain error doctrine. “[T]o establish
the existence of plain error..., the appellant must show the
following: (i) An error exists; (ii) the error should have been
obvious to the trial court; and (iii) the error is harmful... or
phrased differently, our confidence in the verdict is
undermined.” State v. Dunn, 850 P.2d 1201, 1208-09 (Utah 1993)
(footnote omitted). “If any one of these requirements is not met,
plain error is not established.” Id. at 1209 (citations omitted). But
Buyers” analysis of plain error is limited to one sentence and fails
to address any of the three requirements. Accordingly, this issue
is inadequately briefed and has not been properly raised on
appeal. See Utah R. App. P. 24(a)(5)(B) (“The brief of the
appellant shall contain . . . a statement of grounds for seeking
review of an issue not preserved in the trial court.”); see also State
v. Weaver, 2005 UT 49, ] 19, 122 P.3d 566 (determining that plain
error was not properly raised on appeal, because it was raised
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only in appellant’s reply brief); Peterson v. Sunrider Corp., 2002
UT 43, 1 23 n.9, 48 P.3d 918 (noting that a claim is inadequately
briefed where the claim was supported by only “[a] single,
vague sentence without citation to the record or Ilegal
authority”). Thus, we do not address Buyers’ plain error
argument, because it is inadequately briefed.

Y16 But “[e]ven if the issue were properly raised, we would
conclude that the [district] court did not commit plain error,”
Berkshires, LLC v. Sykes, 2005 UT App 536, {21, 127 P.3d 1243,
because the phrase “note debt reduction” is ambiguous at best as
to whether that reduction should be calculated in the way Seller
contends or in the way Buyers contend. Under the Note, Seller
was required to “release and provide clear title to one mobile
home for each $5,000 of note debt reduction.” Seller’s motion for
summary judgment contained the following statement: “If
[Buyers] had made timely payments of $2,095 per month for
twenty-seven (27) months, they would have paid [Seller]
$56,565.00 by April 14, 2005 and had title to all eleven mobile
home units by that date.” This statement is a mixed statement of
fact and law. It states the fact that the total of Buyers’ payments
under the loan added up to more than $55,000 by April 14, 2005;
and it implies a legal conclusion that Seller’s obligation to
convey title to each mobile home was triggered by the
cumulating total of gross payments, i.e., both principal and
interest, under the Note, rather than limited to net payments of
principal balance only. The district court, at both the hearing and
in its final written order, accepted this statement of fact as a
valid interpretation of the agreement because Buyers failed to
“set forth, by affidavit or otherwise, specific facts or other
evidence that would create a dispute.”

Q17  Furthermore, in their written response to Seller’s motion
for summary judgment, and specifically in their response to
Seller’s fact statement that the final mobile home title would
have been delivered on April 14, 2005, Buyers stated only that,
“[t]his is a disputed material fact.” At the hearing on the motion
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for summary judgment, the district court went through each
disputed statement of fact in Seller’s motion one by one, offering
Buyers a chance to provide additional evidence or explanation as
to why those facts should not be accepted as undisputed. But
Buyers offered no additional evidence to support their
contention that the April 14, 2005 date was not the correct date
for delivery of the final mobile home title. Moreover, Buyers did
not present the legal argument they now make on appeal,
specifically that the $5,000 in “note debt reduction” required that
the transfer of each title was limited to “reduction in the principal
balance” and not the aggregation of the “total payments.”

18 At the time the district court issued its order, rule 56(e)
stated,

[Aln adverse party may not rest upon the mere
allegations or denials of the pleadings, but the
response, by affidavits or as otherwise provided in
this rule, must set forth specific facts showing that
there is a genuine issue for trial. Summary
judgment, if appropriate, shall be entered against a
party failing to file such a response.

Utah R. Civ. P. 56(e) (2014) (repealed 2015).> Here, Buyers
offered only, “This is a disputed material fact,” in response to
Seller’s statement that the final mobile home title was due on
April 14, 2005. They did not contest the April 2005 date, nor did
they challenge the underlying legal position that the Note’s title-
transfer obligation was tied to net, not gross, payments. And

5. After the district court’s January 2014 order, the Utah Rules of
Civil Procedure were amended in 2015 with the “objective . . . to
adopt the style of Federal Rule of Civil Procedure 56.” Utah R.
Civ. P. 56 advisory committee’s note to 2015 amendment. We
cite the version of Utah Rule of Civil Procedure 56 in effect at the
time the district court granted summary judgment.
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they did not provide the district court with the principal and
interest amortization schedule that they included in their
opening brief on appeal, from which they now argue that the net
payments did not exceed $55,000 until July 14, 2007. This type of
“mere . . . denial[]” absent “specific facts showing that there is a
genuine issue for trial” violated rule 56(e). See id. Accordingly,
the district court was within its discretion to determine that
Buyers had failed to comport with rule 56(e) and to accept as
undisputed Seller’s statement regarding when the final mobile
home title would have been due.

919 Thus, any error regarding the trial court’s acceptance of
Seller’s statement would not have been obvious to the trial court
because the interpretation set forth by Seller was plausible given
the language of the Note. Cf. Berkshires, 2005 UT App 536, | 21
(determining that no plain error existed because “the statutory
provisions at issue” in that case “are not entirely clear” and any
error would not have been obvious). We therefore affirm the
district court’s determination that the statute of limitations
began running on April 14, 2005.

920 In summary, we conclude that the district court did not
err in determining that Utah Code section 78B-2-113 did not toll
the statute of limitations or in failing to recognize the contract at
issue as executory. And we affirm the district court’s
determination that the final mobile home title was due on April
14, 2005. Accordingly, the district court’s grant of summary
judgment in favor of Seller is affirmed.

II. Seller’s Cross-Appeal: Attorney Fees

921  Seller contends that the district court improperly denied
its request for attorney fees. Specifically, Seller asserts that the
court erred in determining that Buyers were not in default. In
reaching its decision, the district court first relied on the
language of the Note, which states, “If this note is collected by an
attorney after default in the payment of principal or interest,
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either with or without suit, the undersigned, jointly and
severally, agree to pay all costs and expenses of collection
including a reasonable attorney’s fee.” The district court then
determined that under this provision, Seller was not entitled to
attorney fees without first demonstrating that Buyers were in
default. The court concluded that Buyers had “not been shown
to have been in default merely because this court has determined
that their claims are barred by limitations” and therefore
“attorney fees may not be awarded pursuant to the parties’
contract except where a default is shown.” Accordingly, the
district court denied Seller’s request for attorney fees.

922 We see no reason to disagree with the district court.
Before ruling on the issue of attorney fees, the district court
asked the parties to brief whether “[Seller] may still recover [its]
attorney fees under the parties’ contract” even “if [Buyers’]
claims were barred on limitations grounds.” The district court
found it “[s]ignificant[]” that “none of [Seller’s] arguments. ..
discuss[ed] the actual language” of the contract. In its ruling, the
court cited a paragraph of the Note and found that the
contractual language provided for attorney fees “[u]pon the
occurrence of any default” and that this language was consistent
with the “[o]ther attorney fee provisions in the trust deed,”
which were also “tied to default.” As part of its analysis, the
court quoted Faulkner v. Farnsworth: “The contractual language
does not award attorney fees to the prevailing party who
succeeds in enforcing the agreement, but against the defaulting
party whose default necessitates enforcement. As neither party
was held in default, neither was entitled to attorney fees.” 714
P.2d 1149, 1151 (Utah 1986) (per curiam). Here, the district court
determined that “attorney fees may not be awarded pursuant to
the parties’” contract except where a default is shown.” The court
then reasoned that because Buyers “have not been shown to
have been in default merely because this court has determined
that their claims [of breach of contract against Seller’s is] barred
by limitations,” Seller was not entitled to attorney fees under the
Note.
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923 It appears that the district court denied the request
because the running of the statute of limitations was what
allowed Seller to “succeed[] in enforcing the agreement” and did
not base its decision on the argument that Seller had shown that
Buyers had defaulted. In fact, the court also gave the impression
that it had some reservations about Seller’s actions. Specifically,
the court noted that it was concerned with the letter Seller sent
Buyers in September 2005. The court stated,

I'm focusing on that letter, September 20, 2005. You
know, the defendants—and by the defendants I
mean Fair Company and the Fairbanks said, ‘Gosh,
we can’'t—we don’t have any more titles to give
you,” and it would seem to me that that would be a
material breach at that point.

924 Therefore, because the district court found that attorney
tees were only recoverable in the event of a default and Seller
had not shown that Buyers were in default “merely because . . .
their claims are barred by limitations,” we conclude that the
district court did not err in denying Seller’s request for attorney
fees.

CONCLUSION

925 Because we conclude that the district court did not err in
granting Seller’s motion for summary judgment and did not err
in denying Seller’s motion for attorney fees, we affirm.
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establishing absolute immunity under the judicial
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relationship to the cause or subject matter involved,
although it need not be relevant or pertinent to the
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view for the privilege to apply. Thus, if doubt as
to relevancy exists, it should be resolved in favor
of the statement having reference to the subject
matter of the proceeding. The third requirement is
relatively straightforward. The statement must be
made by someone acting, with respect to the case
at hand, in the capacity of judge, juror, witness,
litigant, or counsel.
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privilege requires to effectuate its purpose. Indeed,
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published to more persons than necessary to
resolve the dispute or further the objectives of the
proposed litigation, in other words, if the statement
was published to those who did not have a
legitimate role in resolving the dispute, or if it was
published to persons who did not have an adequate
legal interest in the outcome of the proposed
litigation. Thus, the excessive publication rule
prevents abuse of the privilege by publication of
defamatory statements to persons who have no
connection to the judicial proceeding. When
deciding if a statement was excessively published,
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the overall circumstances of the publication are
looked at to determine if the purpose of the
judicial proceeding privilege, which is to promote
candid and honest communication between the
parties and their counsel in order to resolve

disputes, is furthered by the statement’s
publication.
Torts > ... > Defenses > Privileges > Absolute
Privileges

HNI15 Although no Utah case discusses the
application of the excessive publication rule with
respect to press conferences and the media, several
cases illustrate that when looking at excessive
publication the supreme court considers (1)
whether the recipients of the publication have a
sufficient connection to the judicial proceeding
and (2) whether the purpose of the judicial
proceeding privilege would be furthered by
protecting the publication. If the recipients of the
publication are not sufficiently connected to the
judicial proceeding and the purpose of the privilege
would not be furthered by protecting the
publication, then the statements in question lose
their absolute immunity and privileged status.

Torts > ...
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HN16 While the speech of a counsel is privileged
by the occasion on which it is spoken, comments
to the media have no functional tie to the judicial
process just because they are made by a prosecutor.
Statements made by counsel to the press
concerning a case are not per se covered by an
absolute privilege. Prosecutors, like all attorneys,
are entitled to absolute immunity from defamation
liability for statements made during the course of
judicial proceedings and relevant to them, while
most statements made out of court received only
good-faith immunity. It appeared that the United
States Supreme Court was unwilling to provide
the privilege to statements made to people or in
places that have no functional or legal tie to the
judicial proceedings.
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Torts > ...
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HNI17 Absolute immunity does not apply to or
include any publication of defamatory matter
before the commencement, or after the termination
of the judicial proceeding, unless such publication
is an act incidental to the proper initiation thereof,
or giving legal effect thereto; nor does it apply to
or include any publication of defamatory matter to
any person other than those to whom, or in any
place other than that in which, such publication is
required or authorized by law to be made for the
proper conduct of the judicial proceedings. But,
certain statements even preliminary to the initiation
of a lawsuit may be protected by the judicial
proceeding privilege. This is in accord with the
fact that the privilege includes statements made
“preliminary to” or “in the institution of” a judicial
proceeding. The privilege applies only when the
communication has some relation to a proceeding
that is contemplated in good faith and under
serious consideration. The bare possibility that the
proceeding might be instituted is not to be used as
a cloak to provide immunity for defamation when
the possibility is not seriously considered.

Torts > ...
Privileges

> Defenses > Privileges > Absolute

HN18 Absolute immunity has been confined to
very few situations where there is an obvious
policy in favor of permitting complete freedom of
expression such as a judicial proceeding and,
although a judicial proceeding has not been defined
very exactly, it is clear that statements given to the
newspapers concerning the case are no part of a
judicial proceeding, and are not absolutely
privileged.

Torts > ...
Privileges

> Defenses > Privileges > Absolute

HNI19 The press generally lack a relationship to
the proposed or pending judicial proceeding, and
therefore the judicial proceeding privilege does
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not apply to statements made by counsel during a
press conference.

Torts > ...
Privileges

> Defenses > Privileges > Absolute

HN20 In determining whether an occasion is
absolutely privileged, the pivotal factor is
frequently to whom the matter is published.
Publication to the news media is not ordinarily
sufficiently related to a judicial proceeding to
constitute a privileged occasion.

Torts > ...
Privileges

> Defenses > Privileges > Absolute
HN21 The judicial proceeding privilege does not
apply to statements made at a press conference.

Torts > ...
Privileges

> Defenses > Privileges > Absolute

HN22 The press generally lack a connection to
judicial proceedings sufficient to warrant an
extension of the judicial privilege to statements
made by parties to the press.

Torts > ... > Defenses > Privileges > Absolute
Privileges
HN23  Allowing  defamation suits  for

communications to the news media will not
generally inhibit parties or their attorneys from
fully investigating their claims or completely
detailing them for the court or other parties. Also,
the important factor of judicial control is absent.
The salutary policy of allowing freedom of
communication in judicial proceedings does not
warrant or countenance the dissemination and
distribution of defamatory accusations outside of
the judicial proceeding. No public purpose is
served by allowing a person to unqualifiedly
make libelous or defamatory statements about
another. The scope of the privilege is restricted to
communications such as those made between an
attorney and client, or in the examination of
witnesses by counsel, or in statements made by
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counsel to the court or jury. Thus, while a
defamatory pleading is privileged, that pleading
cannot be a predicate for dissemination of the
defamatory matter to the public or third parties
not connected with the judicial proceeding.
Otherwise, to cause great harm and mischief a
person need only file false and defamatory
statements as judicial pleadings and then proceed
to republish the defamation at will under the cloak
of immunity.

Torts > ...
Privileges

> Defenses > Privileges > Absolute

HN24 The judicial proceeding privilege is
intended to promote the integrity of the
adjudicatory proceeding and its truth finding
processes. Moreover, the privilege is meant to
encourage open, forthright discussion and to
promote honest communication between the
parties and their counsel in order to resolve
disputes. Statements made and distributed to the
press concerning pending or ongoing litigation do
little, if anything, to promote the truth finding
process in a judicial proceeding. Further,
statements made to the press do not generally
encourage open and honest discussion between
the parties and their counsel in order to resolve
disputes; indeed, such statements often do just the
opposite. Parties to a proceeding are free to speak
their minds without fear of reprisal in the form of
a defamation suit so long as their statements
concern the subject matter involved and are made
during or in the course of the judicial proceeding.
And the supreme court has generally have
interpreted “during or in the course of a judicial
proceeding” broadly to include certain statements
made before, during, or even after the proceeding.
But the court is disinclined to extend this broad
requirement to statements made directly to the
press, especially in a case where a party called a
press conference and distributed various statements
to the media for widespread dissemination.

Torts > Intentional Torts > Defamation > General
Overview
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HN25 Generally, the group defamation rule
precludes defamation suits based solely on
statements made referring to groups or classes of
people.

Torts > ... > Defamation > Elements > General

Overview

HN26 In order to establish a claim for defamation,
a party must show that the defendants published
the statements concerning the party, that the
statements were false, defamatory, and not subject
to any privilege, that the statements were published
with the requisite degree of fault, and that their
publication resulted in damage.

Torts > ... > Defamation > Elements > General

Overview

HN27 Before defamatory statements may be
regarded as actionable, a party must show that the
statements refer to some ascertained or
ascertainable person. A party may show this by
directly being named, or so intended from the
extrinsic facts and circumstances. Where
defamatory statements appear to apply to a
particular class of individuals, and are not
specifically defamatory of any particular member
of the class, an action can still be maintained by
any individual of the class who may be able to
show the words referred to himself. Ultimately, a
party must satisfy the jury that the words referred
especially to himself. On the other hand, a party
may defend itself from allegations of defamation
with the group defamation rule. If the defamatory
matter has no special application and is so general
that no individual damages can be presumed, and
the class referred to is so numerous that great
vexation and oppression might grow out of a
multiplicity of suits, no private suit can be
maintained. Furthermore, one who publishes
defamatory matter concerning a group or class of
persons is subject to liability to an individual
member of it if, but only if, the group or class is
so small that the matter can reasonably be
understood to refer to the member, or the

circumstances of publication reasonably give rise
to the conclusion that there is particular reference
to the member.

Torts > ... > Defamation > Elements > General

Overview

HN28 When statements concern large groups, in
general any group numbering over 25 members,
the individual members of that group cannot show
that the statements were “of and concerning
them.” This rule embodies two important public
policies: (1) where the group referred to is large,
the courts presume that no reasonable reader
would take the statements as literally applying to
each member; and (2) the limitation on liability
safeguards freedom of speech by effecting a
sound compromise between the conflicting
interests involved in libel cases.

Torts > ... > Defamation > Elements > General

Overview

HN29 Under the group defamation rule, there is
no substantial reason why size alone should be
conclusive. Rather, the primary consideration
would properly seem to be whether the plaintiff
was in fact defamed, although not specifically
designated.

Counsel: Carl E. Kingston, F. Mark Hansen, Salt
Lake City, for plaintiffs.

John Dustin Morris, Salt Lake City, Douglas F.
White, Bountiful, William A. Mark, North Salt
Lake, for defendants.

Judges: DURRANT, Justice. Chief Justice
Durham, Associate Chief Justice Wilkins, Justice
Parrish, and Justice Nehring concur in Justice
Durrant’s opinion.

Opinion by: DURRANT
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Opinion

[**370]
Appeals

On Certiorari to the Utah Court of

DURRANT, Justice:

INTRODUCTION

[*P1] The plaintiffs, Nevin and Denise Pratt (the
"Pratts”), filed a defamation claim against the
defendants, Mary Ann Nelson and her attorneys
(the “Nelsons”). The Pratts’ claim arose from
statements the Nelsons made and distributed to
the media during the course of a press conference.

[*P2] We granted certiorari in this case and are
presented with three issues: (1) whether the invited
error doctrine precluded the Pratts on appeal from
raising their argument concerning the judicial
proceeding privilege; (2) whether the Nelsons’
statements were absolutely privileged under the
judicial proceeding privilege and, if so, whether
they lost that privilege through excessive
publication; and (3) whether the group defamation
rule [***2] precluded the Pratts’ defamation
claim.

[*P3] First, we hold that appellate review of the
Pratts’ argument regarding judicial privilege was
not precluded by the invited error doctrine. Second,
we hold that the Nelsons’ statements, even if
privileged, lost any immunity they may have had
under the judicial proceeding privilege through
excessive publication. Third, we hold that the
group defamation rule does not preclude the
Pratts’ defamation claim. Therefore, we remand
to the district court for further consideration of the
Pratts’ defamation claim.

BACKGROUND

[*P4] On October 15, 1997, when Mary Ann
Nelson ! was sixteen years old, her father, Daniel
Kingston, allegedly forced her to marry her uncle,

David Kingston. On August 1, 2003, Mary Ann
and her counsel filed a complaint (the “Kingston
Complaint”) in Utah’s Third District Court against
her father, her uncle, and various other defendants,
including Nevin and Denise Pratt, as well as the
attorneys representing the Pratts in this case, F.
Mark Hansen and Carl E. Kingston. In its opening
caption, the Kingston Complaint named the Pratts,
among nearly 400 other defendants--including
individuals, businesses, churches, and
associations--all of which [*#*3] allegedly had
ties with the polygamous Kingston family and
organization. Further, the body of the Kingston
Complaint named the Pratts in a list with 240
other defendants known as “Order Individuals,”
and referred to these Order Individuals, along
with 97 “Order Businesses,” as “Order Members.”
The Kingston Complaint contained allegations of
intentional and negligent sexual abuse of a child,
assault, battery, false imprisonment, intentional
and negligent infliction of emotional distress,
negligence, and civil conspiracy. The Kingston
Complaint alleged that Order Members, a group
which specifically included the Pratts, were
negligent and had assisted, encouraged, conspired,
or knew of and failed to prevent or report the
abuses alleged to have been committed by Mary
Ann’s father and uncle.

[*P5] [**371] On August 28, 2003, Mary Ann
and her counsel held a press conference concerning
the lawsuit to which they invited members of both
the Utah local press and the Associated Press.
Ultimately, the press conference made local,
national, and international news, reaching various
media throughout the world via newspaper,
television, and the internet. At that press

[***4] conference, Mary Ann and at least two of
her attorneys made several statements regarding
the defendants listed in the Kingston Complaint.
These statements did not specifically mention the
Pratts by name, but instead made general reference
to the ”society,” the ”organization,” and ”the
Order.” Additionally, Mary Ann’s attorneys

' She is currently known as Mary Ann Nichols.
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provided copies of the previously filed Kingston
Complaint to members of the press. They also
gave copies of Mary Ann’s prepared written
statement (the ”Prepared Statement”) to two or
three reporters. > One of Mary Ann’s attorneys
told reporters that the individuals identified by
name in the complaint were “the key members of
the Kingston organization” and that the Nelsons
were trying to punish and “make an example of
them.”

[*P6] On February 11, 2004, the Pratts filed a
complaint alleging, among other claims, that the
Nelsons had defamed the Pratts at the press
conference and through the publicity that resulted
from it. In response, the Nelsons filed a motion to
dismiss for failure to state a claim. The Pratts filed
a memorandum in opposition to the motion to
dismiss, and the Nelsons responded with a reply
memorandum in support of their motion to dismiss.
In their reply memorandum, the Nelsons argued
for the first time that the judicial proceeding
privilege precluded any of the Pratts’ defamation
claims that were founded on the Kingston
Complaint. In addition, the Nelsons included with
their reply memorandum the affidavit of William
Mark, one of Mary Ann’s attorneys who were
present at the press conference. Mark’s affidavit
averred that the Nelsons had only generally
referred to the defendants named in the Kingston
Complaint, never mentioning the Pratts by name.
The district court entered [***6] an order
converting the Nelsons’ motion to dismiss into
one for summary judgment and allowing the
parties to file supplemental pleadings.

#%371; 2007 Utah LEXIS 105, ***4

[*P7] On May 7, 2004, the district court issued
an order stating that the Nelsons’ reply
memorandum had raised the judicial proceeding
privilege for the first time. In the interest of
fairness, the district court granted the Pratts eight
days to respond solely to that issue. But the Pratts
did not file their responsive memorandum until
over a month after the district court’s deadline for
filing had passed. The Pratts offered no explanation
for their late filing, nor did they seek an extension
of the deadline. The Nelsons moved to strike the
Pratts” late response. The Pratts filed a
memorandum opposing the Nelsons’ motion to
strike and moved to strike the Nelsons’ judicial
privilege argument as improperly raised for the
first time in a reply memorandum.

[*P8] On August 17, 2004, the district court
entered its ruling on all pending motions. The
district court granted the Nelsons’ motion to strike
the Pratts’ late memorandum, ruling that the
memorandum would not be considered because it
was unauthorized under rule 7 of the Utah Rules
of Civil Procedure. The district [***7] court also
denied the Pratts’ motion to strike the Nelsons’
judicial privilege argument, reasoning that the
Pratts had been given the opportunity to address
the argument but had chosen not to respond
within the allotted time and were “solely to blame
for their own late filing” and could not “complain
of unfairness.” The district court then considered
the Nelsons’ motion for summary judgment.

[*P9] [**372] The district court concluded that
the Kingston Complaint was protected by the
judicial proceeding privilege, which ”acts as an

2 Mary Ann’s Prepared Statement read as follows:

My name is Mary Ann and I was raised in the Kingston Polygamist Family. I escaped when I was 16 years old. I am

pursuing this lawsuit with the hope that other young girls and boys in the same position that I was in will see that the leaders

of the Kingston Organization are not above the law, even though they tell us that they are, that they can be punished for

what they do to us, and that we can [*%¥*5] escape and seek recovery for the harm that was done to us. I also hope

that the people that we are bringing this lawsuit against will realize the harm they have caused and continue

to cause, and that they will change their ways.
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absolute bar to the Pratts’ claim of defamation
arising from allegations made in [the Kingston
Clomplaint.” The district court also held that the
Prepared Statement was not defamatory toward
the Pratts, as a matter of law, because the statement
never specifically mentioned the Pratts, but only
referred to a larger group of persons, such as the
”leaders of the Kingston organization,” “the people
that we are bringing this lawsuit against,” and “the
Kingston Family Organization.” The district court
concluded that “no reasonable jury could interpret
the [Prepared S]tatement to refer to [the Pratts]
specifically.”

[*P10] The Pratts appealed to the Utah Court of
Appeals, which affirmed [**%#8] the district court’s
grant of summary judgment. * The court of
appeals did not reach the merits of the Pratts’
challenge to the district court’s application of the
judicial proceeding privilege because the Pratts
”invited any error in the trial court’s ruling.” * The
court of appeals held that the invited error doctrine
precluded the Pratts from arguing this issue on
appeal and, as a result, affirmed the district
court’s ruling “dismissing the Pratts’ claims that
[were] founded upon their names appearing in the
Kingston Complaint.” > Consequently, the Pratts
could not “rely on any references to them in the
Kingston Complaint to support their claims based
on statements the [Nelsons] made at the press
conference.” ® Thus, the court of appeals concluded
that under the group defamation rule “the
[Nelsons’ other] statements cannot, therefore, be
reasonably understood to refer to the Pratts without
the aid of the Kingston Complaint.” ’

*#%372; 2007 Utah LEXIS 105, ***7

[*P11] We granted certiorari as to the issues
presented above and have jurisdiction pursuant to
Utah Code section 78-2-2(5).

STANDARD OF REVIEW

[¥*P12] HNI "On certiorari, we review the court

of appeals’ decision [*%*%9] for correctness,
focusing on whether that court correctly reviewed
the trial court’s decision under the appropriate
standard of review.” ® “In the context of a summary
judgment motion, which presents a question of
law, we employ a correctness standard and view
the facts and all reasonable inferences drawn
therefrom in the light most favorable to the
non-moving party.” °

ANALYSIS

[*P13] We are presented with three issues
regarding the Pratts’ defamation claim. We will
first discuss our invited error doctrine and its
application to this and other cases. Next, we will
discuss the judicial proceeding privilege and the
excessive publication rule, specifically with respect
to statements made and distributed during a press
conference. Finally, we will discuss the group
defamation rule and its application to the
statements at issue in this case.

I. THE INVITED ERROR DOCTRINE

[*P14] This case initially turns on whether the
Pratts may make an argument on appeal regarding
the judicial proceeding privilege. The court of
appeals held that the ”invited error” doctrine
precluded the [***10] Pratts from doing so. We

3 Pratt v. Nelson, 2005 UT App 541, P 24, 127 P.3d 1256.

* I
5 1d
S Id
7 1d.

8 Hansen v. Eyre, 2005 UT 29, P 8, 116 P.3d 290 (internal quotation marks omitted).

®  Dowling v. Bullen, 2004 UT 50, P 7, 94 P.3d 915.
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now use this occasion to discuss our invited error
doctrine and to clarify its application to this and
other cases. We hold that invited error did not
preclude the Pratts from advancing their judicial
privilege argument on appeal and therefore the
issue is now properly before us.

A. Preserving an Issue for Appeal

[*P15] HN2 Generally, “in order to preserve an
issue for appeal the issue must be [**373]
presented to the trial court in such a way that the
trial court has an opportunity to rule on that
issue.” 'Y We have set forth three factors that help
determine whether the trial court had such an
opportunity: ”’(1) the issue must be raised in a
timely fashion; (2) the issue must be specifically
raised; and (3) a party must introduce supporting
evidence or relevant legal authority.”” '' In short,
a party may not claim to have preserved an issue
for appeal by “merely mentioning . . .
without introducing supporting evidence or
relevant legal authority.” '* Ultimately, the
preservation requirement ”“is based on the premise
that, ’in the interest of orderly procedure, the trial
court ought to be given an opportunity to address
a claimed error and, if appropriate, correct it.””

[*##11] 13

an issue

#%372; 2007 Utah LEXIS 105, ***10

B. A ”Plain Error” Review May Be Available in
Cases Where a Party Has Failed to Preserve an
Issue for Appeal

[*P16] HN3 In cases where a party raises an
issue on appeal, but the party did not properly
preserve the issue below, “we review it under the
manifest injustice or plain error standard.” '
Under plain error review, we may reverse the
lower court on an issue not properly preserved for
appeal when a party can show the following: (i)
[a]n error exists; (ii) the error should have been
obvious to the trial court; and (iii) the error is
harmful, i.e., absent the error, there is a reasonable
likelihood of a more favorable outcome for the
[party], or phrased differently, our confidence in
the verdict is undermined.” !> Nevertheless, under
the invited error doctrine, “we have declined to
engage in even plain error review when ’counsel,
either by statement or act, [***12] affirmatively
represented to the [trial] court that he or she had
no objection to the [proceedings].”” '

C. "Invited Error” Precludes Appellate Review of
an Issue

[*P17] HNS5 ”Our invited error doctrine arises
from the principle that a party cannot take
[*#%13] advantage of an error committed at trial
when that party led the trial court into committing

19 Brookside Mobile Home Park, Ltd. v. Peebles, 2002 UT 48, P 14, 48 P.3d 968 (citing Badger v. Brooklyn Canal Co., 966 P.2d 844,

847 (Utah 1998)).
"' Id. (quoting Badger, 966 P.2d at 847).

12 State v. Cruz, 2005 UT 45, P 33, 122 P.3d 543 (internal quotation marks omitted).

'3 Id. (quoting State v. Holgate, 2000 UT 74, P 11, 10 P.3d 346).

4 State v. Powell, 2007 UT 9, P 11, 154 P.3d 788; see State v. Winfield, 2006 UT 4, P 14, 128 P.3d 1171 (HN4 "When a party raises
an issue on appeal without having properly preserved the issue below, we require that the party articulate an appropriate justification for

appellate review, specifically, the party must argue either plain error or exceptional circumstance.” (internal quotation marks and citations
omitted)); see also State v. Casey, 2003 UT 55, P 40, 82 P.3d 1106 (stating that “in most circumstances the term *manifest injustice’ is

synonymous with the ’plain error’ standard expressly provided in Utah Rule of Evidence 103(d)” (internal quotation marks omitted)).

15 Casey, 2003 UT 55, P 41, 82 P.3d 1106 (internal quotation marks omitted).

16 Winfield, 2006 UT 4, P 14, 128 P.3d 1171 (quoting State v. Hamilton, 2003 UT 22, P 54, 70 P.3d 111 (alterations in original)); accord
State v. Pinder, 2005 UT 15, P 62, 114 P.3d 551; State v. Geukgeuzian, 2004 UT 16, P 9, 86 P.3d 742.
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the error.” '’ By precluding appellate review, “the
doctrine furthers this principle by ’discouraging
parties from intentionally misleading the trial
court so as to preserve a hidden ground for
reversal on appeal.”” '® Further, parties are “not
entitled to both the benefit of not objecting at trial
and the benefit of objecting on appeal.” '° Thus,
”[e]ncouraging counsel to actively participate in
all proceedings and to raise any possible error at
the time of its occurrence [**374] fortifies our
long-established policy that the trial court should
have the first opportunity to address a claim of
error.” *°

1. HN6 Invited Error Generally Requires an
Affirmative Representation to the Court

[*P18] We have recently stated, ”Affirmative
representations that a party has no objection to the
proceedings fall within the scope of the invited
error doctrine because such representations
reassure the trial court and encourage it to proceed
without further consideration of the issues.” 2!
The following affirmative

cases illustrate

#%373; 2007 Utah LEXIS 105, ***13

representations that can properly be characterized
as leading the court into error.

[*P19] In State v. Hamilton, ** the defendant
argued on appeal that instructions given to the
jury were prejudicial. >* But before the trial court
instructed the jury on the law, defense counsel had
approved the disputed language. 2* The trial court
specifically required “counsel to confirm on the
record, that the State takes no exception to the
instructions [***15] . .. nor does the Defense.” >
Defense counsel did so by affirmatively indicating
that they had no objections to the jury instructions.
26 Thus, we held that the manifest injustice
exception did not apply because invited error
precluded review of the jury instructions. %’

[*P20] In State v. King, *® defense counsel made
an affirmative representation to the trial court,
both during and after voir dire, that he had no
objection to the jury panel that was selected. *°
We held that the defendant had failed to preserve
the issue of whether the jury was impartial for
appellate review and stated that the defendant

17

18

Winfield, 2006 UT 4, P 15, 128 P.3d 1171 (internal quotation marks and citation omitted).

Id. (quoting Geukgeuzian, 2004 UT 16, P 12, 86 P.3d 742); see State v. King, 2006 UT 3, P 13, 131 P.3d 202 (“This rule is designed

to . . . inhibit a defendant from foregoing . . . an objection with the strategy of enhancing the defendant’s chances of acquittal and then,

if that strategy fails, . .

19

20

21

. claiming on appeal that the court should reverse.” (internal quotation marks omitted)).
King, 2006 UT 3, P 13, 131 P.3d 202 (internal quotation marks [**%*14] omitted).
Winfield, 2006 UT 4, P 15, 128 P.3d 1171 (internal quotation marks and citation omitted).

Id. P 16; see State v. Medina, 738 P.2d 1021, 1023 (Utah 1987) (“[T]he fact remains that counsel consciously chose not to assert

any objection that might have been raised and affirmatively led the trial court to believe that there was nothing wrong with the

instruction.”).

22

2003 UT 22, 70 P.3d 111.

23

Id. P 55.

24

Id.

2> Id. (internal quotation marks omitted).

26

Id.

27

Id. P 54.

28

2006 UT 3. 131 P.3d 202.

29

Id. PP 7-8.
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must demonstrate plain error. *° We recognized,
however,
representations to the court that he had no
objections to the jury panel implicated the invited
error doctrine. *' But we declined to apply invited
error only because the State had failed to raise the
issue in its brief. **

that defense counsel’s affirmative

[*P21] In State v. Dunn, ** the defendant argued
that “the trial court committed reversible error
when it reversed its pretrial ruling and allowed
questioning about his prior conviction.” ** He
argued that ”“if he had known that the prior
conviction was going to be admissible, he would
not [***17] have taken the stand or, at the very
least, he would have deflected the impact of the
prior conviction [*%*375] by disclosing it during
his case-in-chief.” *> We held that the defendant
was precluded from raising this claim of error
because of the invited error doctrine. *°

[¥*P22] In Dunn, defense counsel moved to
exclude the evidence of the prior conviction,
“providing the trial court with citations to the

#%374; 2007 Utah LEXIS 105, *#%17

authority on which the court based its pretrial
ruling.” 7 But “contrary to [the defendant’s]
position before the trial judge, the law at the time
clearly allowed evidence of prior convictions to
be admitted for impeachment purposes without
any restriction.” *® We concluded that ”[defense]
counsel’s actions in making the motion in limine
without informing the trial judge of the controlling
law had led the trial court into error.” *° We
therefore held that the defendant was “precluded
from asserting that the pretrial ruling misled him
into taking the stand.” *°

2. Invited Error Has No Application to the Pratts’
Untimely Memorandum

[*P23] We have yet to apply the invited error
doctrine in a situation, such [***18] as here,
where a party files an untimely responsive
memorandum concerning an issue in the case. We
are disinclined to do so now. In this case, the
Pratts did not make an affirmative representation
that led the court into error. The Pratts’ late
response in addressing the issue of judicial
privilege is not enough on its own to fall within

30

Id. P 20.

31

Id. P 20 n.2.

32

Id.; see State v. Casey, 2003 UT 55, P 39 n.10, 82 P.3d 1106) (noting that HN7 while the invited error doctrine “may

[*#%16] preclude application of the plain error analysis,” the court will refuse to consider invited error when “neither party raised this

question below or in their briefs or at oral argument”).

The Pratts argue that the Nelsons did not raise the invited error issue before the court of appeals and, therefore, according to the Pratts,
the court of appeals improperly addressed the issue sua sponte. But the Nelsons argued “that because of the Pratts’ failure to timely file
their memorandum presenting their legal arguments to the trial court, [the Pratts] cannot now ask [the court of appeals] to consider their
judicial privilege arguments for the first time on appeal.” Pratt v. Nelson, 2005 UT App 541, P 15, 127 P.3d 1256. While the Nelsons
may not have specifically called this an invited error argument, the court of appeals could properly deem it as such. As a result, the issue

of invited error is properly before us.

33

850 P.2d 1201 (Utah 1993).

34

Id. at 1220.

35

Id.

36

Id. at 1221.

37

Id. at 1220-21.

38

Id. at 1221.

39

Id.

40

Id.
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the realm of invited error. As the above cases
illustrate, HN8 invited error generally occurs in a
more affirmative manner, such as where counsel
stipulates to the court’s instruction, states directly
that there is no objection to a specific ruling of the
court, or provides the court with erroneous
authority upon which the court relies. In this case,
the Pratts did not, by statement or act, affirmatively
represent to the district court that they had no
objection to application of the judicial proceeding
privilege and, thereby, cannot be said to have led
the court into committing any alleged error. *!

[*P24] Ultimately, the district court was aware
[**%19] of the judicial privilege argument and
resolved the issue in a deliberate manner. While it
is true that the district court did not have the
benefit of the Pratts’ argument, the issue was
preserved for appeal when the district court was
given notice of the issue (in this case, by the
Nelsons) and when the court in response to such
notice made a specific ruling on the issue.
Regardless of the Pratts’ lack of participation in
the court’s decision-making process, the judicial
privilege issue was presented in such a way that
the court had an opportunity to rule on that issue;
therefore, plain error review does not apply in this
case. Accordingly, we now consider the judicial
privilege issue on appeal as well as the Pratts’
accompanying argument.

II. THE JUDICIAL PROCEEDING PRIVILEGE
AND EXCESSIVE PUBLICATION

[*P25] [**%*20] We must now determine whether
the judicial proceeding privilege applies to the
statements the Nelsons made during the press
conference, which include the Kingston
Complaint, the Prepared Statement, and any other
oral statements. And if the privilege generally

#%375; 2007 Utah LEXIS 105, ***18

applies, we must then determine whether the
Nelsons lost the privilege through excessive
publication of their various statements.

A. The Judicial Proceeding Privilege Clearly
Applies to the Kingston Complaint, but as to the
Prepared Statement and Other Oral Statements
Made by the Nelsons It Is Doubtful the Privilege
Applies

[*P26] As to the law of defamation, we have
stated that

[**376] HNY false and defamatory statements
are not actionable if they are protected by a
legal privilege. A number of legal privileges
are recognized in circumstances where
communication must be wholly open, frank,
and unchilled by the possibility of a defamation
action. This is so even though the reputation

of a person may be harmed by such statements.
42

[*P27] HNIO The common law judicial
proceeding privilege immunizes certain statements
that are made during a judicial proceeding from
defamation claims. The privilege is “intended
[**#*21] to promote the integrity of the adjudicatory
proceeding and its truth finding processes.” ** It
does so by facilitating the “free and open
expression by all participants . . . [that] will only
occur if they are not inhibited by the risk of
subsequent defamation suits.” **

[*P28] HNII In order to establish absolute
immunity under the judicial proceeding privilege,
the ”statements must be (1) 'made during or in the
course of a judicial proceeding’; (2) have some
reference to the subject matter of the proceeding’;
and (3) be 'made by someone acting in the

41

One certain consequence of filing the late memorandum is that the transcript attached to the memorandum of the press conference

was not included in the record and therefore will not be considered by us in this appeal.

“2 DeBry v. Godbe, 1999 UT 111, P 10, 992 P.2d 979.

2 d

44 Allen v. Ortez, 802 P.2d 1307, 1311 (Utah 1990).
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capacity of judge, juror, witness, litigant, or
counsel.”” +°

[*P29] We have held that the first requirement,
that a statement must be made “during or in the
course of a judicial proceeding,” is interpreted
broadly. *® Indeed, ”[t]he privilege applies to
every step in the proceeding until final
disposition,” *” including certain pretrial ** and
posttrial statements. *° ”[W]e have indicated that
a statement may qualify as made during or in the
course of a judicial proceeding [even] if the
communication is preliminary [**%22] to a
proposed judicial proceeding.” °° Thus, ”[t]he
judicial proceeding privilege extends to statements
made prior to the filing of a lawsuit because it is
intended to encourage reasonable efforts to resolve
disputes prior to the filing of a complaint.” °'

[*P30] HNI3 As to the second requirement, a
statement must have “some relationship to the
cause or subject matter [**¥23] involved,”
although it “need not be relevant or pertinent to
the judicial proceeding from an evidentiary point
of view for the privilege to apply.” > Thus, if
doubt as to relevancy exists, it “should be resolved
in favor of the statement having reference to the
subject matter of the proceeding.” **

[*P31] The third requirement is relatively
straightforward. The statement must be made by

#%376; 2007 Utah LEXIS 105, **#21

someone acting, with respect to the case at hand,
in the capacity of judge, juror, witness, litigant, or
counsel.

[*P32] The Kingston Complaint was, at the time
it was filed, clearly protected by the judicial
proceeding privilege. It inarguably qualified as a
statement made in the course of a judicial
proceeding that had reference to the subject matter
of the proceeding and was made by a litigant or
counsel. Thus all three [**377] requirements for
application of the judicial proceeding privilege
were met with respect to the Complaint. While the
Prepared Statement and other oral statements did
have reference to the subject matter of the
proceeding and were made by a litigant or counsel,
it is doubtful statements made at a press conference
qualify [**%*24] as having been made in the course
of a judicial proceeding, even given our broad
interpretation of that requirement. Regardless,
even were we to assume that the Prepared
Statement and other oral statements were otherwise
privileged under the judicial proceeding privilege,
that privileged status was lost through excessive
publication.

B. Any Privilege that the Nelsons’ Statements May
Have Otherwise Enjoyed Was Lost Through
Excessive Publication

45

DeBry, 1999 UT 111, P 11, 992 P.2d 979 (quoting Price v. Armour, 949 P.2d 1251, 1256 (Utah 1997)).

46

Id. P 14.

47 Id. (internal quotation marks omitted).

48

See Beezley v. Hansen, 4 Utah 2d 64, 286 P.2d 1057, 1058 (Utah 1955) (HNI12 "The publication of defamatory matter by an attorney

is protected not only when made in the institution of the proceedings or in the conduct of litigation before a judicial tribunal, but in

conferences and other communications preliminary thereto. The institution of a judicial proceeding includes all pleadings and affidavits

necessary to set the judicial machinery in motion.” (quoting Restatement (Second) of Torts § 586 (1977))).

49

See DeBry, 1999 UT 111, P 14, 992 P.2d 979 (stating that “[n]Jumerous types of rulings and events that occur post-trial can affect

the final disposition of a case” and thus the privilege may cover such statements).

50

51

Id. P 10.

52

DeBry, 1999 UT 111, P 16. 992 P.2d 979 (internal quotation

53

Id.

Krouse v. Bower, 2001 UT 28, P 9, 20 P.3d 895 (citing DeBry, 1999 UT 111, PP 12-14, 992 P.2d 979).

marks and citation omitted).
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[*P33] HNI4 A party may lose the absolute
immunity afforded by the judicial proceeding
privilege through “excessive publication.” We
have stated, "Case law generally holds that
communications that are otherwise privileged lose
their privilege if the statement is excessively
published, that is, published to more persons than
the scope of the privilege requires to effectuate its
purpose.” >* Indeed, a publication is excessive if
the statement

was published to more persons than necessary
to resolve the dispute or further the objectives
of the proposed litigation, in other words, if
the [statement] was published to those who
did not have a legitimate role in resolving the
dispute, or if it was published to persons who
did not have an adequate legal interest in

[###25] the outcome of the proposed litigation.
55

Thus, the purpose of the excessive publication
rule “is to prevent abuse of the privilege by
publication of defamatory statements to persons

who have no connection to the judicial
proceeding.” >°
[*P34] When deciding if a statement was

excessively published, we look to the “overall
circumstances” of the publication and determine if
the purpose of the judicial proceeding privilege,
which is to ”promote candid and honest
communication between the parties and their
counsel in order to resolve disputes,” is furthered
by the statement’s publication. >’

[*P35] We hold that the Nelsons’ statements
made during the press conference, including the
Kingston Complaint, the Prepared Statement, and
other oral statements, lost through excessive
publication any privileged status they may have

*%377; 2007 Utah LEXIS 105, **%24

otherwise enjoyed. In explaining the basis for this
holding, we will first discuss our caselaw and the
application of the excessive publication rule as it
relates to press conferences and statements made
or distributed by parties to the media.

1. Utah Cases Discussing the Application of the
Excessive Publication Rule

[*P36] In the [**%26] case before us, the Nelsons

organized a press conference to discuss publicly
their lawsuit filed against various alleged members
and associations of the Kingston Order. During
the press conference, the Nelsons made several
statements to reporters concerning the nature and
purposes of their lawsuit. Additionally, the Nelsons
distributed the Kingston Complaint and the
Prepared Statement to several reporters, and those
statements were later disseminated through various
media outlets, including newspaper, television,
and the internet. HN15 Although no Utah case
discusses the application of the excessive
publication rule with respect to press conferences
and the media, several cases illustrate that when
looking at excessive publication we consider (1)
whether the recipients of the publication have a
sufficient connection to the judicial proceeding
and (2) whether the purpose of the judicial
proceeding privilege would be furthered by
protecting the publication. If the recipients of the
publication are not sufficiently connected to the
judicial proceeding and the purpose of the privilege
would not be furthered by protecting the
publication, then the [**378]
question lose their absolute immunity [*#%27] and
privileged status.

statements 1in

54

Id. P21.

55

Krouse, 2001 UT 28, P 15, 20 P.3d 895.

56

Id.

57

Id. PP 15, 18.
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[*P37] In Krouse v. Bower, >® we held that a
demand letter was not excessively published even
though it was sent to people who at the time were
not directly involved in a lawsuit. > In that case,
counsel for two condominium owners sent a
demand letter to counsel for the condominium
owners’ association. °® The letter indicated that
courtesy copies of the letter were to be delivered
to the individual condominium owners within the
association, and, indeed, these copies were later
distributed to the other owners. ' Although the
plaintiffs, who were mentioned in the letter, later
sued for defamation, the trial court held that the

letter fell within the judicial proceeding privilege.
62

[*P38] On appeal, we affirmed the privileged
status of the demand letter and reviewed the issue
of whether it was excessively published. ®* In
doing so, we expressed concern that delivery of
the letter directly to the individual owners, rather
than to just their counsel, was not “necessary to
effectuate the purpose of pursuing settlement,”
which was the alleged purpose of the letter. **
Nevertheless, we held that the individual
[**#28] owners had a “clear legal interest” in the

*%378; 2007 Utah LEXIS 105, **%27

letter’s subject matter. ®> We noted the overall

circumstances of the letter’s publication and
pointed out that the association members were
clients of the attorney who was the addressed
recipient of the letter. 56 Further, we noted that the
owners’ association was a potential, and later
named, party to the threatened lawsuit. ®’ In light
of these facts, we held that the individual owners
would have likely received a copy of the letter or
known of its substance and existence. ®® Because
the purpose of the judicial proceeding privilege is
to encourage “open, forthright discussion” and to
promote “honest communication between the
parties and their counsel in order to resolve
disputes,” we concluded that publication of the

letter to the individual owners was not excessive.
69

[*P39] In DeBry v. Godbe, 79 we held that a letter
sent to six people discussing out-of-court
occurrences was not excessively published. ’' The
letter was sent by Ms. Godbe, Mr. DeBry’s
counsel during his divorce proceedings. ’* In that
case, we first held that the judicial proceeding

58

2001 UT 28, 20 P.3d 895.

59

Id. PP 16-19.

S Id P3.

61

Id.

62

Id. PP 4-5.

63

Id. P 1.

64

Id. P 16.

65 Id. P 17.
66
67

68

69

701999 UT 111, 992 P.2d 979.

71

Id. PP 22-24.

72

Id. P 1.
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privilege applied to the letter. > [*#*%29] Next, we
determined which of the people who received the
letter had a sufficient connection to the judicial
proceedings. "* We held that four of the people,
including the trial judge, Mr. DeBry, Ms. Godbe’s
co-counsel, and Ms. DeBry’s counsel, were all
“directly involved in the judicial proceeding.” 7
We noted that the letter was not published to a
fifth person because she never received or read it.
76 Finally, we held that the sixth person, Ms.
Godbe’s own attorney, was sufficiently connected
to the judicial proceeding because he had originally
advised her to send the letter and therefore had a
"legally justified reason for receiving the letter.”
77 Accordingly, we held that Ms. Godbe’s letter
did not lose the judicial proceeding [*%379]
privilege through excessive publication. ’®

[*P40] Consistent with these cases, to determine
whether the Nelsons’ statements were excessively
published, we must decide whether the reporters
and media outlets to whom the Nelsons published
their statements had a sufficient connection to the
judicial proceedings. [***30] Then we must
determine whether the purpose of the judicial
proceeding privilege would be furthered by
protecting such publication to the press.

#%378; 2007 Utah LEXIS 105, *#%28

2. The Press Generally Lack a Sufficient
Connection to Judicial Proceedings

[*P41] In Buckley v. Fitzsimmons, 7 the United
States Supreme Court held that Fitzsimmons, a
prosecutor who allegedly made defamatory
statements in a pretrial press conference, was not
entitled to absolute immunity. *® The Court noted
that HN16 while “the speech of a counsel is
privileged by the occasion on which it is spoken,”
”[c]omments to the media have no functional tie
to the judicial process just because they are made
by a prosecutor.” ®'

[*P42] Although the Court never discusses an
excessive publication exception to the judicial
proceeding privilege, it appears that, in Buckley,
the Court was of the view that, at the very least,
statements made by counsel to the press
concerning a case are not per se covered by an
absolute privilege. And while Buckley arose in a
criminal context and concerned state officials, the
Court stated that “prosecutors, like all attorneys,
were entitled to absolute immunity from
defamation liability for statements [**%*31] made
during the course of judicial proceedings and
relevant to them, [while] most statements made
out of court received only good-faith immunity.”
82 It appears that the Court was unwilling to
provide the privilege to statements made to people

73

Id. PP 11-20.

74

Id. PP 22-24.

75

Id. P 22.

76 Id. P 23.

77

Id. P 24 (internal quotation marks omitted).

78 Id P 22.

7509 U.S. 259, 113 S. Ct. 2606, 125 L. Ed. 2d 209 (1993).

80 Id. at 277.

Id.

82

Id. (emphasis added). Further, the Court added in a footnote that

[absolute immunity] HN17 does not apply to or include any publication of defamatory matter before the commencement,

or after the termination of the judicial proceeding (unless

such publication is an act incidental to the proper initiation

thereof, or giving legal effect thereto); nor does it apply to or include any publication of defamatory matter to any person

Page 17 of 23





2007 UT 41, *P42; 164 P.3d 366,

or in places that have no functional or legal tie to
the judicial proceedings.

[*P43] In Green Acres Trust v. London, 3* the
Arizona Supreme Court determined that HNI19
the press generally lack a “relationship [*#+33] to
the proposed or pending judicial proceeding,” and
therefore the judicial proceeding privilege did not
apply to statements made by counsel during a
press conference. 8 In that case, the attorney
defendants were preparing to file a class action
lawsuit against Green Acres on behalf of various
clients. 8 The [**380] attorneys met to review
the draft of their complaint, and one of the
attorneys invited a reporter to their law offices to
learn about the basis for the class action. ®” The
attorneys gave the reporter a draft of the complaint,
and at least one attorney discussed the case with

#%379; 2007 Utah LEXIS 105, ***3]

her. ® Based in part on information obtained from
the draft of the complaint and the conversation
held with the attorneys, the reporter wrote an
article describing the grounds of the class action
suit and unfavorably characterizing the manner in
which Green Acres did business.

[*P44] Green Acres sued the attorneys for
defamation regarding the statements made and
distributed to the reporter. °° The attorneys claimed
that there was an absolute privilege for statements
made to the press by attorneys concerning pending
litigation. [**%34] °' But the Arizona Supreme
Court held that the reporter “had no relation to the
proposed class action” and “played no role in the
actual litigation other than that of a concerned
citizen.” °> The court concluded that because the
reporter “lacked a sufficient connection to the

other than those to whom, or in any place other than that in
made for the proper conduct of the judicial proceedings.

which, such publication is required or authorized by law to be

Id. at 277 n.8 (internal quotation marks and citation omitted) (alteration in original).

But we have stated, somewhat to the contrary, that certain statements even preliminary to the initiation of a lawsuit may be protected
by the judicial proceeding privilege. Krouse v. Bower, 2001 UT 28, P 10, 20 P.3d 895. [**#*32] This is in accord with the Restatement

(Second) of Torts section 586 (1977), which states that the privilege includes statements made “preliminary to” or “in the institution of”

a judicial proceeding. Comment e to that section states the following:

[The privilege] stated in this Section applies only when the communication has some relation to a proceeding that is

contemplated in good faith and under serious consideration.

The bare possibility that the proceeding might be instituted is

not to be used as a cloak to provide immunity for defamation when the possibility is not seriously considered.

83

See Prosser & Keeton on Torts § 114, 816-20 (5th ed. 1984) (stating that HN18 "“[a]bsolute immunity has been confined to very few

situations where there is an obvious policy in favor of permitting complete freedom of expression” such as a judicial proceeding and that,

although a judicial proceeding “has not been defined very exactly,” it “is clear . . . that statements given to the newspapers concerning

the case are no part of a judicial proceeding, and are not absolutely privileged”).

84

688 P.2d 617 (Ariz. 1984).

85

Id. at 622-23.

86

Id. at 619.

87

Id. at 619-20.

88

Id. at 620.

89

Id.

90

Id.

91

Id. at 622.

92

Id. at 622-23.
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proposed proceedings, public policy would be ill
served if [the court] immunized the
communications made to the reporter by the
lawyer defendants.” °° Moreover, ”[t]he press
conference simply did not enhance the judicial
function and no privileged occasion arose.” **

[*P45] In Asay v. Hallmark Cards, Inc., %5 the
Eighth Circuit Court of Appeals also declined to
extend the judicial proceeding privilege to
statements, including a previously filed complaint,
made and distributed to the media. °® The court
stated, HN20 "In determining whether an occasion
is absolutely privileged, the pivotal factor is
frequently to whom the matter is published.
Publication to the news media is not ordinarily
sufficiently related to a judicial proceeding to
constitute a privileged occasion.” °’

[*P46] We are inclined to agree with the Arizona

Supreme Court and the Eighth Circuit in this
matter. We hold that HN22 the press generally
lack a connection to judicial proceedings sufficient
to warrant an extension of the judicial privilege to
statements made by parties to the press. Thus, in
this case, the Nelsons’ statements, when made to
the press, were not protected by the judicial
proceeding privilege. Their statements were
published to more persons than necessary to
resolve the dispute or further the objectives of the
proposed litigation. The press had neither any
relation to the pending litigation nor any clear
legal interest in the outcome of the case. At most,
the reporters at the press conference were acting
only in the capacity of concerned citizens. Further,
the reporters played no legitimate role in resolving
the dispute between the parties. As a result, the
press in this case clearly lacked a sufficient
connection to the pending proceedings.

#%380; 2007 Utah LEXIS 105, **+34

3. The Purpose of the Judicial Proceeding Privilege
Is Not Furthered by Protecting Statements Made
to the Press

[*P47] Extending the judicial proceeding
[**%36] privilege to statements made or distributed
during a press conference would ill-serve the
public policy underlying the privilege. In Asay,
the Eighth Circuit stated that

[a]llowing HN23 defamation suits for
communications to the news media will not
generally inhibit parties or their attorneys
from fully investigating their claims or
completely detailing them for the court or
other parties. Also, the important factor of
judicial control is absent. The salutary policy
of allowing freedom of communication in
judicial [**381] proceedings does not warrant
or countenance the
distribution of defamatory accusations outside
of the judicial proceeding. No public purpose
is served by allowing a person to unqualifiedly
make libelous or defamatory statements about
another . . . . The scope of the privilege is
restricted to communications such as those
made between an attorney and client, or in the
examination of witnesses by counsel, or in
statements made by counsel to the court or
jury. Thus, while a defamatory pleading is
privileged, that pleading cannot be a predicate
for dissemination of the defamatory matter to
the public or third parties not connected with
the judicial proceeding. Otherwise, [*%**37] to
cause great harm and mischief a person need
only file false and defamatory statements as
judicial pleadings and then proceed to

dissemination and

% Id. at 623.
*Id.

9 594 F.2d 692 (8th Cir. 1979).

% Id. at 699.

97 Id. at 697; see Penobscot Indian Nation v. Key Bank, 112 F.3d 538, 560-61 (1st Cir. 1997) [##%35] (holding that HN21 the judicial

proceeding privilege did not apply to statements made at a press conference).
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republish the defamation at will under the
cloak of immunity. *®

[*P48] We have also stated that the purpose of
HN24 the judicial proceeding privilege is
“intended to promote the integrity of the
adjudicatory proceeding and its truth finding
processes.” °° Moreover, the privilege is meant to
encourage “open, forthright discussion” and to
promote “honest communication between the
parties and their counsel in order to resolve
disputes.” '°° Statements made and distributed to
the press concerning pending or ongoing litigation
do little, if anything, to promote the truth finding
process in a judicial proceeding. Further,
statements made to the press do not generally
encourage open and honest discussion between
the parties and their counsel in order to resolve
disputes; indeed, such statements often do just the
opposite. Certainly, parties to a proceeding,
whether attorneys, litigants, or witnesses, are free
to speak their minds without fear of reprisal in the
form of a defamation suit so long as their

[*#%38] statements concern the subject matter
involved and are made during or in the course of
the judicial proceeding. And we generally have
interpreted “during or in the course of a judicial
proceeding” broadly to include certain statements
made before, during, or even after the proceeding.
But we are disinclined to extend this broad
requirement to statements made directly to the
press, especially in a case such as this where a
party called a press conference and distributed
various statements to the media for widespread
dissemination.

III. GROUP DEFAMATION

[*P49] We now turn to whether the group
defamation rule precludes the Pratts from pursuing

##381; 2007 Utah LEXIS 105, ##*37

their defamation claim. HN25 Generally, the group
defamation rule precludes defamation suits based
solely on statements made referring to groups or
classes of people. We hold in this case that the
Pratts, who were specifically named in the
Kingston Complaint, are not precluded from
pursuing their defamation claim.

A. The Kingston Complaint May Be Considered
for Defamation Purposes

[*P50] Because the Kingston Complaint lost its

privileged status through excessive publication,
[*#%39] it may properly be considered for alleged
defamation alongside the other statements made
by the Nelsons. Thus, the Nelsons’ combined
statements made and distributed at the press
conference may provide a sufficient basis for a
defamation claim.

B. The Nelsons’ Statements Specifically Named
the Pratts

[*P51] HN26 In order to establish a claim for
defamation, a party “must show that [the]
defendants published the statements concerning
[the party], that the statements were false,
defamatory, and not subject to any privilege, that
the statements were published with the requisite
degree of fault, and that their publication resulted
in damage.” '°' [**382] We must determine
whether the Nelsons “published statements
concerning” the Pratts.

[*P52] HN27 Before defamatory statements may
be regarded as actionable, a party must show that

the statements “refer to some ascertained or

98 Asay, 594 F.2d at 698 (internal quotation marks and citations

9 DeBry v. Godbe, 1999 UT 111, P 10, 992 P.2d 979.

100

Krouse v. Bower, 2001 UT 28, P 18, 20 P.3d 895.

101

West v. Thomson Newspapers, 872 P.2d 999, 1007-08 (Utah

omitted).

1994).
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ascertainable person.” ' A party may show this
"by directly being named, or so intended from the
extrinsic facts and circumstances.” '°> Where
defamatory statements appear to apply “to a
particular class of individuals, and are not
specifically defamatory of any particular member
of [***40] the class, an action can [still] be
maintained by any individual of the class who
may be able to show the words referred to
himself.” '°* Ultimately, a party must “satisfy the

jury that the words referred especially to himself.”
105

[*P53] On the other hand, a party may defend
itself from allegations of defamation with the
group defamation rule. If “the defamatory matter
has no special application and is so general that no
individual damages can be presumed, and the
class referred to is so numerous that great vexation
and oppression might grow out of a multiplicity of
suits, no private suit can be maintained.” '
Furthermore, section 564(a) of the Restatement
(Second) of Torts provides the following:

One who publishes defamatory matter
concerning a group or class of persons is
subject to liability to an individual member of
it if, but only if, (a) the group or class is so
small that the matter can reasonably be
understood to refer to the member, or (b) the
circumstances of publication reasonably give
rise to the [***41] conclusion that there is
particular reference to the member.

#%382; 2007 Utah LEXIS 105, *#%39

[*P54] We agree with the court of appeals that
“without the aid of the Kingston Complaint, the
[Nelsons’] statements at the press conference
cannot be reasonably understood to refer, with
any particularity, to the Pratts.” '°7 Indeed,
”[w]ithout the Kingston Complaint, the Pratts can
only point to the [Nelsons’] group references and
argue that such statements defame them as
individuals.” '°® ”[N]one of [the Nelsons’]
allegedly defamatory statements ever directly
mentioned the Pratts by name and, aside from the
Kingston Complaint, none of the extrinsic facts
and circumstances demonstrated that the
statements were intended to specifically refer to
the Pratts.” '% The Nelsons’ statements “merely
referred generally to large groups of people [such
as] ’the Kingston Polygamist Family,” "leaders of
the Kingston Organization,”” ''° and “the people
we are bringing this lawsuit against.”

[*P55] We also acknowledge, as the court of
appeals noted, that “under the right circumstances
the [***42] references to a group such as ’the
Kingston Polygamist Family’ might reasonably
be understood to refer to an individual surnamed
Kingston.” "'! ”In fact, if the Pratts were widely
known as members of ’the Kingston Polygamist
Family,” the Pratts might very well be able to
maintain an action on statements,

such even

102 Iynch v. Standard Publ’g Co., 51 Utah 322, 170 P. 770, 773 (Utah 1918).

19 1d.

104 14, (explaining Fenstermaker v. Tribune Publ’g Co., 12 Utah 439, 43 P. 112 (Utah Terr. 1895)).

105 Fenstermaker, 43 P. at 114.

106

197 Pratt v. Nelson, 2005 UT App 541, P 21, 127 P.3d 1256.

108 Id. P 22.
199 Id. P 19 n.8.
110 Id

" qd P 22.

Lynch, 170 P. at 774 (internal quotation marks and citation omitted).
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without referring to the Kingston Complaint.” ''?

But in this case, as the court determined, the
statements made outside of the Kingston
Complaint, including the Prepared Statement, “do
not lend [**383] themselves to any reasonable
understanding that they have personal application
to the Pratts.” ''?

[*P56] Yet the Kingston Complaint, which

[**%*43] we may now consider for defamation
purposes, specifically named the Pratts on two
occasions. In its opening caption, the Kingston
Complaint named the Pratts among nearly 400
other defendants. Further, the Kingston Complaint
named the Pratts in a list with 240 other defendants
known as ”Order Individuals,” and referred to
these “Order Individuals” as “Order Members.”
The Kingston Complaint then accuses these “Order
Members” of negligence assisting,
encouraging, conspiring, or knowing of and failing
to prevent or report the abuses alleged to have
been committed by Mary Ann’s father and uncle.
There is no question that the Kingston Complaint
specifically refers to ascertainable persons,
including the Pratts. Additionally, it is now
arguable that the Nelsons’ other statements, in
light of the Kingston Complaint and given the

and

#%382; 2007 Utah LEXIS 105, #*+42

extrinsic circumstances, may have also made
reference to the Pratts.

C. The Size of the Group Referred to Is Irrelevant
if Individuals Within that Group Are Specifically
Identified by Name

[*P57] The Nelsons argue that, under the group
defamation rule, the large size of the groups
referenced in their statements, including in the
Kingston Complaint, precludes a defamation

[**#44] claim. ''* We disagree. In the Kingston
Complaint the Pratts were specifically named. As
a result, even the Nelsons’ other statements might
be viewed as referring to the Pratts as well. When
statements explicitly refer to individuals by name,
regardless of whether the individuals are part of a
general group or larger listing of names, a party
cannot rely on the group defamation rule as a
defense. For example, if a party generally refers to
a group of people that happens to include 400
individuals, then the group defamation rule may
have application; but to the extent that a party
identifies people in that group by their individual
names, the group defamation rule no longer
applies.

CONCLUSION

"2 Id. In Fawcett Publications, Inc. v. Morris, 1962 OK 183, 377 P.2d 42 (Okla. 1962), the Oklahoma Supreme Court held that a single

member of a football team consisting of ”sixty or seventy members” could maintain a defamation claim even though he was not

specifically mentioned. /d. at 47, 52. The court noted that the plaintiff was “well known and identified in connection with the group.”
Id. at 51. Moreover, the plaintiff had “sufficiently established his identity as one of those libeled by the publication.” Id. at 52.

U3 prar, 127 P.3d 1256, 2005 UT App 541, P 23.

114

The Nelsons cite 50 Am. Jur. 2d Libel and Slander § 349 (2006), where the group defamation rule is reiterated in a manner similar

to the Restatement version. Section 349 also specifically discusses group size, citing a case from California and stating the following:

[I]t has been said that HN28 when statements concern large groups--in general any group numbering over 25 members--the
individual members of that group cannot show that the statements were “of and concerning them.” This rule embodies two
important [*¥*45] public policies: (1) where the group referred to is large, the courts presume that no reasonable
reader would take the statements as literally applying to each member; and (2) the limitation on liability
safeguards freedom of speech by effecting a sound compromise between the conflicting interests involved in

libel cases.

But in Fawcett, the Oklahoma Supreme Court held that HN29 under the group defamation rule, there is “no substantial reason why size
alone should be conclusive.” 377 P.2d at 51. Rather, the court stated that “the primary consideration would properly seem to be whether
the plaintiff was in fact defamed, although not specifically designated.” Id. at 52 (internal quotation marks and citation omitted). We

agree.
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[*P58] We hold that appellate review of the Therefore, we remand to the district court for
Pratts’ judicial privilege argument is not precluded further  consideration ~ of  the  Pratts’
by the invited error doctrine. We also hold that the  [**%46] defamation claim.

Nelsons’ statements lost through excessive . _ _ .
publication any immunity they may have otherwise ~ [¥P59] Chief Justice Durham, Associate Chief

enjoyed under the judicial proceeding privilege. Justice Wilkins, Justice Parrish, and Justice
Finally, we hold that the group defamation rule Nehring concur in Justice Durrant’s opinion.

does not preclude the Pratts’ defamation claim.

Page 23 of 23






WRONA LAW FIrMm, P.C.
Joseph E. Wrona (#8746)
Timothy R. Pack (#12193)
1745 Sidewinder Drive
Park City, Utah 84060
Telephone: (435) 649-2525
Facsimile: (435) 649-5959
Attorneys for Plaintiffs

TRICT COURT-SUMIT

e mr R
sl bd Wew

2010 JUL. 30 PM 2:38
FILED BY rP,')\:""\ -

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SUMMIT COUNTY, STATE OF UTAH

JOSEPH TOMLINSON, an individual; and
AMY TOMLINSON, an individual,

Plaintiffs,
Vs.
OUTPOST DEVELOPMENT, INC., a
Nevada corporation, DOUG KNIGHT
CONSTRUCTION, a Utah Corporation,

Defendants.

COMPLAINT

Case No.: _ [DOSOO b B

Judge: k{" ” \’i

Plaintiffs Joseph and Amy Tomlinson, by and through their counsel of record Wrona Law

Firm, P.C., hereby complain and allege against Defendant Outpost Development, Inc., Doug

Knight Construction, Inc., as follows:

PARTIES, JURISDICTION AND VENUE

1. Plaintiffs Joseph Tomlinson and Amy Tomlinson (collectively the “Tomlinsons™) are

individuals residing in Summit County, State of Utah.





2. Defendant Outpost Development, Inc. (“Outpost™) is a Nevada corporation registered
to do business in the state of Utah, and is a builder and/or developer of new residential homes.

Br Defendant Douglas Knight Construction, Inc. (“DKC”) is a Utah Corporation with its
principal place of business in Salt Lake County, State of Utah.

4. Jurisdiction is proper in this Court pursuant to UTAH CODE ANN. § 78A-5-102.

5. Venue is proper in this Court pursuant to UTAH CODE ANN. §§ 78B-3-301, 304, and
307.

GENERAL ALLEGATIONS

6. On information and belief, in July 2004, Outpost and DKC entered into an agreement
(the “Construction Agreement”) concerning the construction of ahome located at 8293 North Ranch
Garden Road, Park City, Utah, 84098, and more particularly described as Lot 84, Deer Crossing,
according to the official plat thereof on file and of record in the Summit County Recorder’s Office
(the “Home”).

7. On information and belief, the Construction Agreement required DKC to perform its
work on the Home in accordance with the “Contract Documents,” including the drawing and
specifications governing the construction of the Home.

8. On information and belief, pursuant to the Construction Agreement, DKC expressly
warranted its work on the Home for a period of one year.

9. By the execution and performance of the Construction Agreement, Outpost and DKC
intended to benefit the future owner of the Home.

10.  DKC had not yet completed its performance under the Construction Agreement when

a serious water leak developed in the Home.
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11. On or about March 17, 2006, the Tomlinsons offered to purchase the Home from
Outpost through that certain Real Estate Purchase Contract bearing an offer date of March 17,2006
(the “REPC”). (A copy of the REPC is attached hereto as Exhibit A).

12.  The Tomlinsons and Outpost thereafter made numerous written counteroffers and
ultimately entered into a contract for the Home.

13.  Priorto the Closing, Outpost decided to disclose that a water leak had occurred in the
home, and Outpost assured the Tomlinsons that the water leak had been completely repaired, and
that no water leak existed at the time of the Closing.

14.  Promontory Realty, LLC, the real estate broker who represented Outpost, acting on
behalf of Outpost, also affirmatively represented to the Tomlinsons that the water leak had been
completely repaired, and that no water leak existed at the time of the Closing.

15.  Outpost also affirmatively represented to the Tomlinsons at that time that the quality
and workmanship of the Home was of the highest and best quality.

16.  Outpost represented and warranted pursuant to Section 10.2 of the REPC that certain
items and systems, including, but not limited to the plumbing systems in the Home would be in
working order and fit for their intended purposes.

17.  Outpost further represented in Section 10.2 of the REPC that the roof and foundation
of the Home shall be free of leaks known to seller.

18.  The parties closed the real estate purchase transaction on or about May 12, 2006 (the
“Closing”), and Outpost conveyed the Home to the Tomlinsons by that certain Warranty Deed dated
May 15, 2006, and recorded on May 16, 2006, in the Office of the Summit County Recorder (the

“Deed”).
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19.  In October of 2006, the Tomlinsons discovered a persistent and severe water leak in
the Home had caused significant water damage and flooding in the Home.

20.  This leak was the same leak that Outpost falsely represented to the Tomlinsons had
been completely repaired prior to closing.

21.  Immediately thereafter, the Tomlinsons hired a water damage and cleanup company to
alleviate the immediate effects of the flooding and water damage.

22, As aresult of the water leak, a significant amount of mold accumulated in the Home,
which caused the Tomlinsons’ daughter to become ill.

23.  In addition, immediately after the water leak was discovered, the Tomlinsons
contacted Outpost concerning the repair of the water leak and the remediation of the damage to the
Home that the water leak caused.

24.  Outpost then represented and agreed to pay all costs and expenses related to the repair
of the water leak and the remediation of the damage to the Home.

25. Outpost engaged DKC to repair the water leak and the damage caused by the water
leak.

26. On information and belief, DKC promised to Outpost that DKC would repair the
water leak, repair the damage caused by the water leak, and repair all other defective items
discovered in the Home.

27.  Due to Outpost’s and DKC’s failure to repair the water leak and its resulting damage
to the Home by the summer of 2007, the Tomlinsons were forced to hire their own contractor, Park

City Fine Homes (“PCFH”), to repair the water leak and resulting damage to the Home.
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28.  During the course of PCFH’s remediation, PCFH and the Tomlinsons discovered
additional latent defects in the workmanship and construction of the Home (the “Additional
Defective Items”). The items damaged in the Home as a result of the water leak and the Additional
Defective Items are hereinafter collectively referred to as the “Home Defects.”

29.  After the Tomlinsons discovered the Home Defects, a good faith dispute arose
between the Tomlinsons and Outpost as to scope of Outpost’s responsibility to repair the Home
Defects and the manner in which Outpost would compensate the Tomlinsons.

30. On or about September 17, 2007, The Tomlinsons and Outpost resolved this dispute,
by executing the September 17, 2007 Agreement. (A copy of the September 17, 2007 Agreement,
signed by Clive Bridgewater, a principal of Outpost, is attached hereto as Exhibit B).

31.  Through the September 17, 2007 Agreement, Outpost promised to pay for all costs
and expenses to repair the Home Defects.

32.  In the September 17, 2007 Agreement, Outpost also agreed that all of the Home
Defects “are inconsistent with the high standards of construction represented to [the Tomlinsons] by
[Outpost]” prior to Closing.

33.  The Home Defects occurred throughout the Home and included defects to the
following:

a. Northwest bedroom;

b. Guestroom and kitchen crawl space;
c. Exterior fireplace;

d. Window and door insulation;

e. Master bedroom ceiling insulation;
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S.

t.

Living room sliding doors;
Lower patio and front steps;
Steam system installation;
Electrical;

Exterior stair wall;

Ground floor bar areas;
Ground floor patio doors and windows;
All exterior patios;

Parapet wall;

North wall;

Floor Replacement;

Interior radiant heat system ;
Frozen pipe;

Garage beam; and

Site Maintenance

34.  The Home Defects were caused by Outpost’s and DKC’s improper design, materials,

and/or workmanship.
35.  The Home Defects rendered the Home to be extremely unsafe and unfit for human
habitation.

36. As of October 13, 2009, the total cost incurred by the Tomlinsons to repair the Home

Defects was $266,302.00.
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37. The Tomlinsons have made multiple demands for payment on Defendants, but
Defendants have refused to reimburse the Tomlinsons for the costs and expenses the Tomlinsons

incurred in repairing the Home Defects.

38.  The Home requires still more repairs which are estimated to cost in excess of
$50,000.00.
FIRST CAUSE OF ACTION
(Breach of Contract as Third Party Beneficiary — Against DKC)
39.  The Tomlinsons reallege and incorporate by reference all preceding paragraphs as if
fully set forth herein.

40.  Outpost and DKC entered into the Construction Contract for the construction of the
Home.

41. By the execution and performance of the Construction Agreement, Outpost and DKC
intended to benefit the future owners of the Home.

42. Specifically, Outpost and DKC igtended to benefit the Tomlinsons by the execution
and performance of the Construction Agreement.

43.  DKC breached the Construction Agreement by failing to construct the Home in
accordance with its terms.

44. On information and belief, DKC promised to Outpost that DKC would repair the
Home Defects.

45.  DKC’s promise to Outpost to repair the Home Defects was intended to benefit the
Tomlinsons

46.  DKC breached its promise to repair the Home Defects.
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47.  The Tomlinsons have been damaged as a direct and proximate result of DKC’s
breaches of the Construction Agreement and its promise to Outpost to repair the Home Defects and
are entitled to recover damages in an amount to be determined at trial but not less than $316,302.00,
including costs and attorney fees, together with interest at the rate of ten percent (1 0%) per anhum

under Utah Code section 15-1-1.

SECOND CAUSE OF ACTION
(Breach of Accord and Satisfaction Agreement — Against Outpost)
48.  The Tomlinsons reallege and incorporate by reference all preceding paragraphs as if
fully set forth herein.

49.  After the Tomlinsons discovered the Home Defects, a good faith dispute arose
between the Tomlinsons and Outpost as to scope of Outpost’s responsibility to repair the Home
Defects and the manner in which Outpost would compensate the Tomlinsons under the REPC.

50.  The cost of the repairs was an unliquidated amount.

51.  The Tomlinsons and Outpost resolved this dispute, by executing the September 17,
2007 Agreement.

52. By and through the September 17,2007 Agreement, Outpost agreed and promised to
pay for all costs and expenses to repair the Home Defects.

53.  The REPC and the September 17,2007 Agreement both constitute binding and legally
enforceable contracts.

54,  The Tomlinsons fully and timely performed all of their obligations under the

September 17, 2007 Agreement.
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35. Outpost breached the terms of the September 17, 2007 Letter by failing to reimburse
the Tomlinsons for all costs and expenses they incurred in repairing the Home Defects.

56.  As a direct and proximate cause of Outpost’s breach, the Tomlinsons have been
damaged in an amount to be determined at trial, but no less than $316,302.00, plus costs and
attorneys’ fees, together with interest at the rate of ten percent (10%) per annum under Utah Code

section 15-1-1.

THIRD CAUSE OF ACTION
(Breach of Contract — Against Outpost)
57.  The Tomlinsons reallege and incorporate by reference all preceding paragraphs as if
fully set forth herein.

58.  Pursuant to Section 10 of the REPC, Outpost warranted and represented to the
Tomlinsons that the Home would be in a certain condition on the date that the Tomlinsons took
possession of the Home.

59. Outpost breached the terms of the REPC because the Home was not in the condition
as Outpost warranted and represented in the REPC.

60.  Asaresult of the discovery of the Home Defects, the Tomlinsons and Outpost agreed
to modify Outpost’s obligations under the REPC by executing the September 17, 2007 Agreement.

61. By and through the September 17, 2007 Agreement, Outpost agreed and promised to
pay for all costs and expenses to repair the Home Defects.

62.  The REPC and the September 17,2007 Agreement both constitute binding and legally

enforceable contracts.
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63. The Tomlinsons fully and timely performed all of their obligations under the
September 17, 2007 Agreement.

64. Outpost breached the terms of the September 17, 2007 Agreement by failing to
reimburse the Tomlinsons for all costs and expenses they incurred in repairing the Home Defects.

65.  As a direct and proximate cause of Outpost’s breach, the Tomlinsons have been
damaged in an amount to be determined at trial, but no less than $316,302.00, plus costs and
attorneys’ fees, together with interest at the rate of ten percent (10%) per annum under Utah Code

section 15-1-1.

FOURTH CAUSE OF ACTION
(Breach of the Implied Covenant of Good Faith and Fair Dealing — Against Outpost)
66.  The Tomlinsons reallege and incorporate by reference all preceding paragraphs as if
fully set forth herein.

67.  Under Utah law, every contract entered into within the State of Utah contains an
implied covenant of good faith and fair dealing (the “Implied Covenant”) that prohibits a contracting
party from intentionally depriving the other contracting party of the fruits of the contract.

68.  Outpost breached the Implied Covenant in the REPC and the September 17, 2007
Agreement by intentionally refusing, in bad faith, to reimburse the Tomlinsons for their costs and

expenses incurred in repairing the Home Defects.

69.  Outpost’s intentional acts and omissions prevented the Tomlinsons from receiving the
fruits of the REPC.
70.  The Tomlinsons have been damaged as a direct and proximate result of Outpost’s

breach of the Implied Covenant and are entitled to recover damages for the breach in an amount to be
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determined at trial but not less than $316,302.00, including costs and attorneys’ fees, together with
interest at the rate of ten percent (10%) per annum under Utah Code section 15-1-1.
FIFTH CAUSE OF ACTION

(Breach of the Implied Warranties of Habitability and Workmanlike Manner —
Against All Defendants)

71.  The Tomlinsons reallege and incorporate by reference all preceding paragraphs as if
fully set forth herein.

72.  The Home is a new residential home that was built by Outpost and DKC, who are real
estate developers and/or builders and/or general contractors, and was sold to the Tomlinsons as a
new residential home.

73.  The Home contained numerous latent defects that manifested themselves after
Closing.

74. The latent Home Defects were caused by Outpost’s and DKC’s improper design,
materials, and/or workmanship.

75.  The Home Defects raised questions of safety and caused the Home to be unfit for
human habitation.

76.  The Tomlinsons have been damaged as a direct and proximate result of Defendants’
breach of the implied warranties of habitability and workmanlike manner and are entitled to recover
damages for the Defendants’ breach in an amount to be determined at trial but not less than
$316,302.00, including costs and attorney fees, together with the interest at the rate of ten percent

(10%) per annum under Utah Code section 15-1-1.
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SIXTH CAUSE OF ACTION
(Fraud — Intentional Misrepresentation — Against All Defendants)

77.  The Tomlinsons reallege and incorporate by reference all preceding paragraphs as if
fully set forth herein.
78.  The Defendants:

a. intentionally misrepresented to the Tomlinsons that the water leak had been
completely repaired before Closing when the Defendants knew it had not been
completely repaired; and/or

b. recklessly misrepresented to the Tomlinsons that the water leak had been
completely repaired, knowing that the Defendants had insufficient knowledge
upon which to base such representation.

79.  The Defendants misrepresented the complete repair of the water leak for the purpose
of inducing the Tomlinsons to purchase the Home.

80. The Tomlinsons, reasonably relying on the Defendants’ non-disclosure of the water
leak, and also being ignorant of any existing water leak, were thereby induced to purchase the Home.

81.  TheDefendants’ misrepresentation directly and proximately caused the Tomlinsons to
suffer damages in an amount to be determined at trial but not less than $316,302.00, including costs
and attorney fees.

82.  Because the Defendants acted with reckless disregard for the rights of the
Tomlinsons, the Defendants are liable for punitive damages in an amount to be determined at trial,

but no less than $316,302.00.
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SEVENTH CAUSE OF ACTION
(Fraudulent Non-Disclosure — Against All Defendants)

83.  The Tomlinsons reallege and incorporate by reference all preceding paragraphs as if
fully set forth herein.

84.  The Home Defects were known to the Defendants before the Closing, and the
Defendants were under a duty to disclose material information regarding the Home Defects to the
Tomlinsons, but the Defendants failed to disclose the Home Defects to the Tomlinsons.

85.  The Defendants intentionally failed to disclose the existence of the water leak and the
other Home Defects for the purpose of inducing the Tomlinsons to purchase the Home.

86.  The Tomlinsons, reasonably relying on the Defendants’ non-disclosure of the water
leak and other Home Defects, and also being ignorant of any existing water leak or other Home
Defects, were thereby induced to purchase the Home.

87.  The Defendants’ non-disclosure directly and proximately caused the Tomlinsons to
suffer damages in an amount to be determined at trial but not less than $316,302.00, including costs
and attorney fees.

88.  Because the Defendants acted with reckless disregard for the rights of the
Tomlinsons, the Defendants are liable for punitive damages in an amount to be determined at trial,
but no less than $316,302.00.

WHEREFORE, the Tomlinsons pray for relief against Defendants Outpost and DKC as

follows:
1. On the First Cause of Action (Breach of Contract as Third Party Beneficiary — Against
DKC):
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a. For damages in the amount to be determined at trial, but no less than $316,302, plus

pre- and post-judgment interest;
b. For an order awarding the Tomlinsons’ attorneys’ fees and costs; and
C. For such other and further relief as this honorable Court deems just.

On the Second Cause of Action (Breach of Accord and Satisfaction Agreement — Against

Outpost):

a. For damages in the amount to be determined at trial, but no less than $316,302, plus

pre- and post-judgment interest;
b. For an order awarding the Tomlinsons’ attorneys’ fees and costs; and
c. For such other and further relief as this honorable Court deems just.

On the Third Cause of Action (Breach of Contract — Against Qutpost):

a. For damages in the amount to be determined at trial, but no less than $316,302, plus

pre- and post-judgment interest;
b. For an order awarding the Tomlinsons’ attorneys’ fees and costs; and
c. For such other and further relief as this honorable Court deems just.

On the Fourth Cause of Action (Breach of the Implied Warranty of Good Faith and Fair

Dealing — Against Qutpost):

a. For damages in the amount to be determined at trial, but no less than $316,302, plus

pre- and post-judgment interest;
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b. For an order awarding the Tomlinsons’ attorneys’ fees and costs; and
(e} For such other and further relief as this honorable Court deems just.

On the Fifth Cause of Action (Breach of the Implied Warranties of Habitability and

Workmanlike Manner — Against all Defendants):

a. For damages in the amount to be determined at trial, but no less than $316,302, plus

pre- and post-judgment interest;
b. For an order awarding the Tomlinsons’ attorneys’ fees and costs; and
C. For such other and further relief as this honorable Court deems just.

On the Sixth Cause of Action (Fraud — Intentional Misrepresentation — Against all

Defendants):

a. For damages in the amount to be determined at trial, but no less than $316,302, plus

pre- and post-judgment interest;

b. For punitive damages in an amount to be determined at trial, but no less than
$316,302.00.

c. For an order awarding the Tomlinsons” attorneys’ fees and costs; and

d. For such other and further relief as this honorable Court deems just.

On the Seventh Cause of Action (Fraudulent Non-Disclosure — Against all Defendants):

a. For damages in the amount to be determined at trial, but no less than $316,302, plus

pre- and post-judgment interest;
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b. For punitive damages in an amount to be determined at trial, but no less than

$316,302.00.
c. For an order awarding the Tomlinsons’ attorneys’ fees and costs; and
d. For such other and further relief as this honorable Court deems just.

™
Dated this 22\ day of July, 2010,

WRoONA LAW FiIrMm, P.C.

:Ir(feph E. Wrona

mothy R. Pack

Attorneys for Plaintiffs
Joseph and Amy Tomlinson

16

+» 000016





Exhibit A
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REAL ESTATE PURCHASE CONTRACT

i i i is form. Huyer and Saller, however, may agree o glter or
is & lagally binding sentract. Utah law roquiras real ostate licongees to use this
e Bue%te its provisions or to use @ different form, 1t you desire legal of {ax advice, congult yout attorney or tax advisor.

EARNEST MONEY RECEIFT

Jopaph & Amy Tomlinson offers to purchase the Property

Buyer _ Lo ; ¢
j Y A hereby delivers to the Brokerage, as Eamest Money, the amount of §_20,000. 00 _inthe form o
Heicried baloN RIS which,gupon Acceptance of this offer by all parties (as defined in Section 23),

shall be deposited in accordance with state law.

Received by: on (Date)
(Signature of agent/broker acknowledgas receipt of Earmest Money)
Brokerage: Promontory Realty LLC Phone Number, 435-333-4600
OFFER TO PURCHASE

1. PROPERTY: _ Lot B4 Daer Crossing, including all fuznishings
§293 North Ranch Garden Road

also described as:
City of Park City , County of Summd t State of Utah, Zip 84098 ___ (the "Praperty”).

1.1 Included Items. Unless excluded herein, this sale inciudes the following items if presently owned and attached to
the Property: plumbing, heating, air conditioning fixtures and equipment; ceiling fans; water heater; built-in appliances; light
fixtures and bulbs; bathreom fixtures; curtains, draperies and rods: window and door screens; storm doors and windows;
window blinds; awnings; installed television antenne; eatellite dishes and system; permanently affixed carpets; automatic
garage door opener and accompanying transmitter(s); fencing; and trees and shrubs, The following items shall also be
included in this sale and conveyed under separate Bill of Sale with warranties ag to title: Including all furnighings

1.2 Exciuded Items. The following items are excluded from this sale:

1.3 Water Rights. The following water rights are included in this sale:

2. PURCHASE PRICE. The Purchase Price for the Property is § 4,000,000.00
2.1 Mathod of Payment. The Purchase Price will be paid as follows:

$ 20,000.00 () Earnest Money Deposit. Under certain conditions described in this Contract, THIS
DEPQSIT MAY BECOME TOTALLY NON-REFUNDABLE.

$ {b) New Loan, Buyer agrees to apply for a new loan as provided in Section 2.3. Buyer will apply
for one or more of the following loans: [ ] CONVENTIONAL [ JFHA | ] VA
[ 1 OTHER (specify)
If an FHA/VA loan applies, see attached FHA/VA Loan Addendum.
If the loan is to include any particular terms, then check below and give details:
[ 1 SPECIFIC LOAN TERMS

$ (c) Loan Assumption Addendum (See attached Assumption Addendum if applicable)
$ (d) Seller Financing (see attached Seller Financing Addendum if applicable)
$_3,980,000.00 {(e) Other (specify) Hes Addendum #1

$ () Balange of Purchase Price in Cagh at Settlement

$_ 4.000,000.00 PURGCHASE PRICE. Totat of lines (a) through (f)

22 (Fi}nancing Condition. (check applicable box)
a [ 1 Buyer's obligation to purchase the Property IS conditioned upon Buyer qualifying for the appli
loan(s) referenced In Section 2.1(b) or (¢) (the "Loan"). This condition is referred to 25 the ")lr.:inzflm‘.'|ngY ngdition"' Upplicable

{h) [>] Buyer's obligation to purchase the Property IS N i i t
Soction Sk doer b ol g p /JE y OT conditioned upon Buyer qualifying for & loan.

Page1 of 6 pages  Seller's Initials//éf Date'y f % Buyer's Initia ( _‘%) Date MPQL\\ o 2l
This fortn i authorized for use by Ann Erickson, s membar of the Park City B'onrd of Realtozs. lﬁtsr@t
™ms
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2.3 Application for Loan, :

(a) Buyer's duties. No later than the Loan Application & Fee Deadline referenced in Section 24(a), Buyer shall
apply for the Loan. "Loan Application” oceurs only when Buyer has: (i) completed, signed, and delivered to the lender (the
“Lender") the initial loan application and documentation required by the Lender, and (i) paid all loan application fees as
required by the Lender. Buyer agrees to diligently work to obtain the Loan. Buyer will promptly provide the Lender with any
additional decumentalion as required by the Lender,

(b) Procedure if Loan Application is denled, If Buyer receives written notice from the Lender that the Lender
does not approve the Loan (a "Notice of Loan Denial’), Buyer shall, no later than three calendar days thereafter, provide a
copy to Seller. Buyer or Seller may, within three calendar days after Seller's receipt of suich notice, cancel this Contract by
providing written notice to the ether party. In the event of a cancellation under this Section 2.3(b): (i) if the Notice of Loan
Denlal was received by Buyer no later than the Loan Denial Deadline referenced in Section 24(d), the Earnest Money
Deposit shall be retumed to Buyer; (i) If the Nolice of Loan Denial was received by Buyer after that date, the Eamest
Money Deposit shall be released to Seller, and Seller agrees to accept as Selier's axclusive remedy the Earnest Money
Deposit as liquidated damages. A failure to cancel as provided in this Section 2.3(b) shaill have no effect on the Financing
Condition set forth in Section 2.2(a). Cancellation pursuant to the provisions of any other section of this Centract shall be
governed by such other provisions.

2.4 Appraisal Condition, Buyer's obligation to purchase the Property 418 [ 118 NOT conditioned upor the Property
appraising for not less than the Purchase Price. This condition is referred to as the "Appraisal Condition". If the Appraisal
Condition applies and the Buyer receives written notice from the Lender that the Property as appraised for less than the
Purchase Price (a "Nofice of Appraised Value"), Buyer may cancel this Contract by providing & copy of such written notice
to Seller no later than three days after Buyer's receipt of such written notice. In the event of a cancellation under this
Section 2.4: (i) if the Notice of Appraised Value was receivad by Buyer no later than the Appraisal Daadline referenced in
Section 24(e), the Eamest Money Deposil shall be returned to Buyer; (il) if the Natice of Appraised Value was received by
Buyer after that date, the Earnest Money Deposit shall be released to Seller, and Seller agrees to accept as Seller's
exclusive remedy, the Eamest Money Deposit a8 liquidated damages. A fallure to cancel as provided in this Section 2.4
shall be deemed a waiver of the Appraisal Gondition by Buyer. Canceliation pursuant to the provisions of any other section
of this Contract shall be governed by such other provisions.

3. SETTLEMENT AND CLOSING.

Seftlsment shall take place on the Seftlement Deadline referenced in Section 24(f), or on a date upon which Buyer and
Seller agree in writing. “Settlement” shall oceur only when all of the following have been completed: (a) Buyer and Seller
have signed and delivered to each other or to the escrowlclosing office all documents required by this Contract, by the
Lender, by written escrow instructions or by applicable law; (b) any monies required to be paid by Buyer under these
documents (except for the procesds of any new loan) have been delivered by Buyer to Seller or to the escrow/closing office
in the form of collected or cleared funds; and (c) any moniee required to be paid by Seller under these documents have
been delivered by Seller to Buyer or to the escrow/closing office in the form of collected or cleared funds. Seller and Buyer
shall each pay one-half (%) of the fee charged by the escrow/closing office for its services in the settlement/closing
process. Taxes and assessments for the current year, rents, and interest on assumed obligations shall be prorated at
Settlement as set forth in this Section. Tenant deposits (including, but not limited to, security deposits, cleaning deposits
and prepaid rents) shall be paid or credited by Selier to Buyer at Settflement. Prorations set forth in this Section shall be
made as of the Settlement Deadline tlate referenced in Section 24(f), unless otherwise agreed to in writing by the parties.
Such writing could include the setllement statement. The transaction will be considered closed when Settlement has been
completed, and when all of the following have been completed: (i) the proceeds of any new loan have been delivered by
the Lender to Seller or to the escrow/closing office; and (ii) the applicable Closing documents have been recorded in the
office of the county recorder. The actions described in parts (i) and (il) of the preceding sentence shalt be completed within
four calendar days of Setflement.

4. POSSESSION. Seller shall deliver physical possession to Buyer within: [ ] hours [ ] days after Closing;
4 Qther {specify) Immadiately after recordation with Summit County

5. CONFIRMATION OF AGENCY DISCLOSURE, At the signing of this Contract:
[ ]SeliersInitials [ ]Buyer's Initials

The Listing Agent, Ann Erickson , represents [X] Seller [ ] Buyer | ] both Buyer and Seller
as a Limited Agent;
The Listing Broker, Promontory Reelty LLO . represents [ ] Seller [ ] Buyer P4 both Buyer and Seller

as a Limited Agent;

Page 2 of 6 pages Seller's lniﬁal@/nme '}// /22; Buyer's Initia A Date@!}mgﬁ 5\’% . Q[‘flﬂ ’
: 77 E@\ )‘2 .

This form is authorized for use by Ann Brickson, a member of the Park Clty Board of Realtors. ’ﬁgf,?s"@k
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i Selie Buyer [ ] hoth Buyer and Seller

The Selling Agent Rodney Bradshaw , represents [ ] Seller P Buyer [ ] o Lxgmite i Agent
X B both Buyer and Seller

The Selling Broker, promontory Realty LLC represents [ 1 Seller [ ] Buyer [X . ayLimited Agent

SURANCE. At Seltlement, Seller agrees to pay for a gtandard-coverage owner's policy of tille insurance
iar;su.ll'.ilr.\g-gug‘:er in the amount of the Purchase Price. Any additional title insurance coverage shall be at Buyer's éxpense,

7. SELLER DISCLOSURES. No later than the Seller Disclosure Deadline referenced In Segtion 24(b), Seller shall provide
to Buyer the following documents which are collectively referred to as the "Seller Disclosures™
(a) a Seller property condition disclosure for the Property, signed and dated by Seller,
(b) a commitment for the policy of tille insurance; B _ _
(¢) a copy of any leases affecting the Property not expiring prior to Closing, ) .
{d) written notice of any claims and/or conditions known to Seller relating to environmental problems and building or
zoning ¢ode violations; an
lE} Other (SPECH}” ADDTOVE

Rayie

Committes includineg, epproved plat map.

8. BUYER'S RIGHT TO CANCEL BASED ON EVALUATIONS AND INSPECTIONS. Buyer's obligation to purchase
under this Contract (check applicable boxes):. . _
@ pas 118 NOT conditioned upon Buyer's approval of the content of all the Seller Disclosures referenced in
Section 7; )
b [x]18 [] ISNOT conditioned upon Buyer's approval of a physical condition inspection of the Property; )
(@ [ 115 [ ISNOT conditioned upon Buyer's approval of a survey of the Property by a licensed surveyor (*Survey 5
1S I8 NOT conditioned upon Buyer's approval of the cost, terms and availability of homeowner's insurance
caverage for the Property; _ _ .
(e) DAIS [ 116 NOT conditioned upon Buyer's approval of the following tests and evaluafions of the Property: (specify)

Abilibty to_create 6th bedroom war leval tuall ragd upon by Buver d Seller.
Iif any of the above items are checked In the affirmative, then Sections 8.1, 8.2, 8.3 and 8.4 apply, otherwise, they do not
apply. The items checked in the affirmative above are collectively referred to as the "Evaluations & Inspections." Unless
otherwise provided in this Contract, the Evaluations & Inspections shall be peid for by Buyer and shall be conducted by
individuals or entities of Buyer's choice, Seller agrees 10 cooperate with the Evaluations & Inspections and with the walk-
through inspection und<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>