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IN THE SUPREME COURT GF THE STATE OF UTAH
Kegry RosS BorEN,

Petitioner, Case #o. FoolG/
v PETITIONER'S

GARY w. DELAND, Dicecror, AppPELLANT BRIEF

Ufaﬁ State Dep?s of Corvrec7ons;
,Ql‘-’Sﬂonc/ch’.

BRIEF OF PETITIONER

INTRODUCTION

/QeSﬂano[C'nT will frle a Se,oamfc Ar;eF on a,O,oeq/ 70
rais CoveT. TRecefsre, Petitraner will address only The

1ssucs on appeal,

JURISDIcTIoN AND NATURE oOF PRoCEEOINGS

This appeal is From a denta/ of Pe#—rﬁ@crk eF7HoNn
for a Writ orf //aécas Car,oUJ, In The ﬁrrc/ \77)0/,~¢,~a/ OrsrrreT
CourT. This CourT has Jurrs a/rch’or) 7 hear Thrs a pca/

vader Utah Code Ann. § 78-2-2(3) (i) (Su’o,o. /988 ).

STATEMENT OF THE [SSUES PRESENTED On 4ppEAL

. WheTher The tria! CourT loro)oerly cfem‘eA pe‘h‘mne(‘k
ﬂaﬁ‘h‘on for Wert of /L/aécas Cor,ous FMij ThaT /Ocﬁv‘rancr&
ConsrituTronc! NthSl ,Orrv:'/CJCS and immonrtics wece noT Vio-
Jated .

2. WheTher Pcﬁ#fonerb ConstituTroaal riqhTS, prive "
/eﬁeS Gad TmmunrteS wece VI‘O/af‘CO[ Whea The Frra/ Cour7

did neT insmrver Fe#ﬂ‘ronfr Tha? he had a rrﬁhr tv review
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3. Whether Petitioner's Constitutional rights, privileges
and immunities were violated by illegal search and seizure, and
failure to instruct Petitioner of his Miranda rights prior to
arrest, and whether these violations effected the outcome of
Petitioner's sentence and/or plea.

4, Whether Petitioner's right to fundamental fairness was
honored by the trial court when Petitioner's presentence report
was disclosed to Petitioner's Counsel prior to sentencing, but
not to Petitioner,

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

STATE V CASAREZ, 656 P. 2d 1005, 1008 (UTAH 1982):

Sentencing is critical stage of criminal proceeding
at which defendant 1is entitled to effective assistance of
counsel.

Procedural fiarness 1is as abligatory at sentencing phase
of trial as at guilt phase.

If defendant cannot inspect contents of presentence
report, his constitutional right to effective assistance of
counsel at time of sentencing is seriously impaired if
judge may rely on information which may be inaccurate and
is unknown to defendant.

UTAH CODE ANN. 1953, 77-18-1 (2)

Statute providing that court may disclose all parts of
presentence report to defendant or his counsel as interest
of justice requires was not intended to make disclosure of
presentence report depend on personal whim or subjective
standard of individual judge; rather, Legislature expressly
provided that exercise of discretion should be guided as
"the interest of Jjustice requires"™ and, thus, statute was

constitutional.
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STATE V LIPSKY, 608 P, 2d 1241, 1248 (UTAH 1980)

Fundamental fgirness requires that presentence report
be disclosed to defendant prior to sentencing.

Trial Court committed reversible error in sentencing
defendant to imprisonment for aggravated assault, where
presentence report prepared by Adult Probation and Parole
Department had not been disclosed to defendant prior to
sentencing, although court orally summarized contents of
report and defendant did not challenge accuracy of the
report.

STATEMENT OF THE CASE

Petitioner, Kerry Ross Boren, was charged with Murder in
the Second Degree, a first degree felony, in violation of Utah
Code Ann. & 76-5-203 (Supp. 1983). Petitioner pled guilty to
subparagraph (c) of Murder in the Second Degree, a first degree
felony, on April 16, 1984, in the Third Judicial District Court,
in and for Salt Lake County, the Honorable Jay E. Banks, Judge,
presiding. Petitioner was seatenced by Judge Banks on May 17,
1984, to a term of five years to life in the Utah State Prison.

Petitioner subsequently filed a Motion to Withdraw Plea of Guilty

which was denied.

STATEMENT OF THE FACTS

On September 15, 1983, Petitioner called a 911 telephone
operator to report that his wife, Elvia Boren, was extremely 11l
and having difficulty breathing. She was pronounced dead within
minutes of arrival of emergency aid. Petitioner's wife had been
raped some four months prior to her death, by several men in Las
Vegas, Nevada, who were never charged with the crime. Petition-

er's wife was also addicted to barbituates given to her by her
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assailants, and was suicidal and suffering from Rape Crisis
Syndrome in the months prior to her death. Petitioner attempted
to prevent his wife from committing suicide, and subsequently
deprived nher of the pills he discovered to her possession, where-
by she suffered regressive seizures, Subsequent medical ex-
amination revealed that the victim suffered from "hidden
epilepsy.”

Petitioner was arrested on September 15, 1983 and charged
with subsections (a) and (b) of Murder in the Second Degree, a
first degree felony, in violation of Utah Codé Ann. 76-5-203
(1) (a) and (b) (Supp. 1983). At a preliminary hearing on
January 6, 1984 the State amended the information to add sub-
section (c) of Second Degree Murder. Based upon the evidence
adduced, Judge Robert C. Gibson bound Petitioner over to the
district court for trial.

Petitioner was arraigned in district court on January
13, 1984, He entered a plea of "not guilty"™ to the Murder
charge. On April 16, 1984, Petitioner entered a change of plea,
having discussed with his counsel that he would not plead guilty
to "intentional murder" in the death of his wife. Subsequently,
Petitioner plead guilty under subsection (c¢), the depraved in-
difference subsection, which reads exactly:

"Acting under circumstances evidencing a depraved in-
difference to human life, Defendant engaged in conduct which
created a grave risk of death to another and thereby caﬁsed the
death of another. I created a grave risk of death to my wife
wnich resulted in her death by my lack of appropriate treatment

aad care." (Affidavit of Defendaat, April 16, 198Y4),
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Judge Jay E. Banks sentenced Petitioner to a term of five
vyears to life in the Utah State Prison. Petitioner did not
appeal his conviction and sentence. On July 28, 1987, Petitioner

filed a Pro Se MOtion to Withdraw his Guilty Plea, After a

hearing on October 28, 1987, Judge Frank G. Noel denied the
motion.

On January 12, 1990. a hearing was held in Third Judicial
District Court; before the Honorable Scott Daniels, Judge, pre-
siding. On January 16, 1990, Judge Daniels issued an order dis-
missing Petitioner's Motion in respect to Miranda and Search and
Seizure issues, but granted Petitioner a hearing on the issue of
the presentence report. Both Petitioner and Respondent filed.
briefs in respect to the presentence issue, and Judge Daniels
subsequently denied Petitioner's Motion. Petitioner then filed
an appeal pertaining to these issues with the Utah Supreme Court
on April 10, 1990.

SUMMARY OF THE ARGUMENT

The trial court abused its discretion when it failed to
inform Petitioner that he had a right to review the presentence
report, and that the information and contents would be used by
the trial judge to determine Petitioner's sentence. Further-
more, the trial court violated Petitioner's right to fundamental
fairness when Petitioner's presentence report was disclosed to
Petitioner's counsel prior to sentencing, but not to Petitioner.

The trial court abused its discretion when it denied
Petitioner's claim that illegal Search and Seizure and the
failure to inform Petitioner of his Miranda rights violated
Petitioner's Constitutional rights, privileges and immunities,

and effected the outcome of his sentence and plea,



ARGUMENT
Point I

THE TRIAL COURT ABUSED ITS DISCRETION IN

DENYING PETITIONER'S PETITION FOR WRIT

OF HABEAS CORPUS ON GROUNDS THAT HIS RIGHT

TO REVIEW PRESENTENCE REPORT PRIOR TO

SENTENCING WAS NOT VIOLATED.

Petitioner maintains that Judge Scott Daniels abused his
discretion in denying his Petition for Writ of Habeas Corpus on
the issue of the presentence report. Judge Daniels based his
opinion upon the supposition that it was sufficient to provide
access to the presentence report to Petitioner's Counsel prior
to sentencing.

A defendant is generally entitled to disclosure of the
information contained in a presentence investigation report
prior to sentencing. The purpose of disclosure is to assure
accurate information in determining sentence. Once disclosed,

a defendent has the opportunity to refute the information con-
tained in the report.

The Utah Supreme Court has clearly stated that procedural
fairness requires that all parts of a presentence report be
disclosed to a defendant prior to sentencing, except when dis-
closure of information may Jjeopardize the life or safety of
Third persons. The wording of the court is quite specific:
constitutional right to effective assistance of counsel at time
of sentencing is seriously impaired if judge may rely on info-
mation which may be inaccurate and is unknown to defendant."

(State V. Casarez. 656 P.2d 1005, 1008, [Utah 19821 ).
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State V. Lipsky, (608 P. 2d 1241, 1248 [Utah 1980]) is as
equally clear: "Fundamental fairness requires that presentence
report be disclosed to defendant prior to sentencing..."

While it is true that Utah Code Ann. 1953, 77-18-1 (2)
provides that court "m ay disclose all parts of presentence
report to defendent or his counsel as interest of justice
requires," it continues by clarifying that this is "not intend-
ed to make disclosure of presentence report depend on personal
whim or subjective standard of individual judge;..." Clearly,
the decision of the trial court initially, and of Judge Scott
Daniels in the instant action, violates this statute, being his
personal discretion and whim. The presentence report should have
been provided to the Petitioner according to the interests of
justice.
cannot personally inspect his presentence report, he cannot re-
fute information being relied upon to determine his sentence, his
fundamental rights are violated. Clearly defense counsel cannot
be relied upon to correct erroneous information which is known
only to the defendant.

Therefore, it is not enough that a copy of the presentence
report be provided to defense counsel, if the defendant is not
instructed by the Court that the information therein will be used
to determine his sentence, and that he has an oppurtunity under
law to review and refute the contents of the presentence report.
The defendant relies totally upon his counsel and the court to
protect his fundamental rights. If defense counsel fails to
provide adequate instruction to the defendant, then the

alternativee for him/her is to have been apprised by the court.
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Clearly it is the responsibility of the Court to apprise a
defendant of the statues governing his sentencing, and should
not be left to the discretion of defense counsel in such a
crucial phase of a criminal proceeding. This is in keeping with
Legislative intent wherein they have stipulated that disclosure
of the presentence report to the defendant should be "as the
interest of justice requires." (Casarez at 1007).

In Casarez, the Court indicated that because sentencing
is a critical stage of a criminal proceeding, the failure to
allow a defendant's counsel sufficient opportunity to read and
investigate a presentence report may be equivalent to a denial
of access to counsel. (Casarez, 656 P.2d at 1007-08).

The State contends that "It is axiomatic that a rep-
resented party is deemed to be informed when the trial court
informs the party's counsel." (Respondent's Supplemental MemO-
randum of Law, 24 Jan. 1990, p. 3). It is therfore the State's
contention that defense counsel's silence regarding the accuracy
of the report constituted a waiver of an objection to the report.
Petitioner disagress. While "[dlecisions as to...what objections
to make...arergenerally left to the pro-fessional judgment of
counsel," (State V. Medina, 738 P.2d 1021,1023 [Utah 19891) the
issue here instead whether such a decision should be 1left to
defense counsel, or whether in the instance of the presentence
report, the interests of justice are to be served only by res-
ponsibility of the Court to apprise defendant of his fundamental
rights, and not in defense counsel's exercise or waiver of such
rights. Certainly a defendant must, in the interest of justice,
have a viose in the issues effecting his plea bargain and
sentence, and he 1is deprived of that opportunity if not properly

informed by the sentencing court, of his fundamental rights.
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Moreover, Petitioner's counsel did not have sufficient
time to properly review presentence repocrt with Petitioner,
Defense counsel requested presentence report at a plea bargain
hearing on April 16, 1984 [transcript p. 6 at lines 7-121.
Preparation of the report required several weeks, and defense
counsel did not receive a copy until two days before sentencing,
which took place May 4, 1984,

Utah R. Crim . P, 11 (e), Utah Code Ann. & 77-35-11 (e)

(Supp. 1988), provides that a guilty plea shall not be accepted
by the court unless:
(4) that the defendant understands the nature and

elements of the offense to which he is entering the plea;

In Boykin V. Alabama, 395 U.S. 238 (1969), the United
States Supreme Court held that it was reversible error for a
trial court to accept a guilty plea without an affirmative show-
ing in the record that it was made intelligently and voluntarily.
A plea cannot be either intelligent or voluntary if the pertinent
information being used to determine the guilty and sentence of
the defendant, i.e. the presentence report, is withheld from or
deaied to him in any fashion. This clearly violated Petitioner's
rights under Rule 11 (e).

In the instant case, at the sentencing phase on May U,
1984, Judge Jay Banks asked Petitioner if he had reviewed his
constitutional rights and understood the rights he was waiving,
to which Petitioner indicated that he did. Ia addition, at plea
bargain hearing on April 16, 1984, Judge Banks asked Petitioner:
"By entering a plea of guilty, you do, in fact, admit the facts
that support that charge?..." (transcript April 16, 1984, p. 3

lines 8-9).
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On pages 4-~5 of the aforesaid transcript, Judge Banks asks Pet-
itioner if he understands his coanstitutional rights, and that he
is waiving those rights (p.3 lines 25, p.4 lines 1-12), to which
Petitioner replies that he does.

At the time of plea bargain and sentencing, Petitioner was
unaware that the pertinent information which would determine his
sentence, i.e. the presentence report, was being withheld from
him. The sentencing judge makes no mention of it, and Petitioner
was therefore deprived of his only opportunity to make an
intelligent and voluntary plea.

Moreover, Petitioner's inability to discern the true
elements of his plea and sentence because of information having
been denied him, deprived him of the necessary basis of facts to
determine whether or not to appeal his case in the 1initial
stages.

Finally, the Utah State Board of Pardons uses the presen-
tence report to determine the length and type of confinement and
conditions of parole (Utah State Board of Pardons Policies and
Procedures Manual, at No. 4.02, revised July 7, 1986). This is
further granted by statute in UTah Code of Criminal Procedure at
77-27-13 (2). A defendant still has a right to full disclosure
of the presentence report even if the trial court disregards the
report altogether in imposing a sentence, because of the

subsequent uses made of it., (State V. Lockwood, La. 399 So. 2d

— — ~ecwave:

190 [19811).
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POINT II

PETITIONER'S CONSTITUTIONAL RIGHTS,

PRIVILEGES AND IMMUNITIES WERE VIO-

LATED BY ILLEGAL SEARCH AND SEIZURE,

AND FAILURE TO INSTRUCT PETITIONER

OF HIS MIRANDA RIGHTS PRIOR TO ARREST

AND SENTENCING, EFFECTING OUTCOME OF

BOTH SENTENCE AND PLEA. |

Failure to give a habeas petitioner Miranda warnings is

not grounds for habeas, since no confession was given or used
at trial. (Bonaparte V. Smith, 362 F Supp. 1315 [D. Ga. 19731).
However, where information was illegally taken at time of arrest
and entered into presentence report, it directly effects out-
come of Petitioner's plea bargain and sentencing. Moreover, it

effects his length and conditions of confinement, which are

appropriately remedied by habeas corpus. (Drollinger V. Milligan,

552 F. 2d 1220 [7Tth Cir. 1977]; Crawford V. Bell, 579 F. 2d 890
(9th Cir. 19791).

Following Petitioner's arrest on September 15, 1983, in -
vestigators used information illegally seized to entice and/or
coerce witnesses, and withheld pertinent evidence seized which
would have tended to verify Petitioner's alibi. This information
was submitted to the trial court in the presentence report, and
used against Petitioner to determine his sentence. This infor-
mation, unavailable to Petitioner, prejudiced thé Board of
Pardons in determing Petitioner's length of sentence, conditioas
of confinement by classification, and terms of eligibility for

parole,
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CONCLUSTION

Based on the foregoing, Petitioner respectfully re-
quests this Court to reverse the decision of the iower
Court's denial of Petitioner's Petition for Writ of Habeas

Corpus.

DATED this E;Z day of July, 1990.

CERTIFICATE OF MAILING

I hereby certify that a true and accurate copy of the

foregoing Brief of Petitioner was mailed, postage prepaid, to

attorney for Respondent, Dan R. Larsen, 236 State Capitol,

Salt Lake City, Utah 84114, this gz/ day of July, 1990.

7%.4,; Ber
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F‘? IN CLERK
‘S OFF
Lake Coume. Ce

In the District Court of the Third Judicial District
State of Utah APR 16 1384

THE STATE OF UTAH, _Pd{'%'::":)/‘ .-

Piawnuf( C
R eduty Clerk
v. Affidavit of Dcfendanl
Kerry R. Boren Bu-4o

Crniminal No

Delendant

| K Kerry R. Boren . under oath. hereby acknowledge that | have entered a pica of
guilty to the chargets) of.

Crirdnal Homicide
(Name of Crime)

Elements Facts.
Acting under circumstances I created a grave risk of

evidencinc a depraved indifference death to my wife which
to human life, Defendant resulted in her death by
—encaged in conduct which created my lack of appropriate

—2 grave risk of death to another treatment and care, =
ar3 thereby caused the death of another.

1 have recenned a copy of the charge (Information) and undersiand the crime | am pleading guilty toisa
First Degree Felony

(Degree of Felony or Class of Misdemeanor)

and understand the punishment for this crime may be 5 to life

prison term. $10,000 finc. or both. | am not on drugs or alcohol.

M\ plea of guilty 1 freely and voluntanly made | am represented by Auorney Linda E. Carter

who has explained my nights 10 me and | undersiand them.

I I know that | have a constitutional right 1o plead not guilty and to have a jury trial upon the charge to which |
have entered 8 plea of guilty. or 10 a trial by a judge should | desire.

2 lknow that of | wish 1o have 8 trial. | have 8 night 10 see and hear the witnesses against me in open court in my
presence and before the Judge and jury with the right to have those witnesses cross examined by my attorney |also
know that | have a night 10 have my witnesses subpoenaed at state eapense to testifly 1n court upon my behalfl and
that | could testify on my own behall. and that if | choose not to do s0. the jury will be 1old that this may not be held
against me.

3 lknow thatf | were 10 have a trial that the prosecutor must prove cach and evers element of the crime charged
bevond a reasonable doubt. that any verdict rendered by 8 jury whether it be that of guilty or not guilty must be by a
complete agreement of all jurors.

4. §know that under the constitutionthat § have a right not to give evidence against mysell and that ths means that
f cannot be compelied 10 admit that | have commitied any crime and cannot be compelied 1o testily unless | choose
10 do so.

S. 1 know that under the constitution of Utah that if | were tried and convicied by a jury or by the Judge that |
would have 8 right 1o appcal my conviction and sentence to the Supieme Court of Utah for review of the tnial

proceedings and that if | could not afford 10 pay the costs for such appeal. that those costs would be paid by the
State without cost 10 me.

6 ! knowand understand that by entering 8 plea of guilty | am giving up my constitutiona! nights as set outin the
preceeding paragraphs and that | am admatting 1 am guilty of the crime 10 which my plea of guilty u entered

7. 1also knowthatif 1 am on probation, parok of auaiting sentencing upon another offense of which | h)\t& Sl
-t - m-ssamsartinn man retult o0 cONsCCULIVE scnlence ng



8§ !hnow thatthe fact that | have entered a plca of guilty docs not mean that the Judge will notimpose either a finc
orsentence of imprisonment upon me and no promuses have been made 10 me by anyonc asto what the sentence will
be

9 No promises or threats of any kind have been made 10 induce me 10 plead guilty. The following other charge,
pending against me. to-wit (Count case number(s) or count(s)):

The State will not file any charges arising from alleged serual
_relations with a child.

will be dismissed. and that no other charge(s) will be filed against me for other crimes § may have commitied which
8re now hnown 1o the prosecuting sttorney. | am also aware that any charge or sentencing concessions or
recommendations or probation or suspended sentences. including a reduction of the charges for sentencing made
or sought by eather deflense counsel or counsel for the State. is not binding on the Judge and may not be approved by
the Judge

10 1 have read this Affidavit. or | have had it read 10 me by my atiorney.and | know and understand its contents |

am 42  earsof age. have attended schoo! through the _..__i&s.%;p&.l_‘_ and | can read and

undentand the English language

Dated this ,j/ -/ - day of 9
2ot 1 @MM
Ddendam
v . R
Subicribed and sworn 1o before mein Court this /j day of pM 19 2Y

‘/ ,7 Judge

CERTIFICATE OF DEFENSE ATTORNEY:

I cerufy that | am the attornes for —Xerry R.Boren——.the defendant named aboveand Lknow he
has read the Affidavat. or that | have read it to him. and | discussed it with him and believe he fully understands the
meaning of its contents and 1s mentally and physicalls competent. To the best of my knowledge and behief the statements.
representations and declarations made by the defendant in the foregoing Afhdnu are in all respects accurate and true.

Dcfense Attorney

CERTIFICATE OF PROSECUTING ATTORNEY:

I cerufs that | am the attorney for the State of Utah in its case against _Kerry R. Boren  defendant
1 have reviewed the Affidavn of the defendant and find that the declarations are true and accurate. No improper
inducements. threats. or coercions 10 encourage a plea have been offered the defendant. There 1s reasonable cause 10
belierve the evidence would support the conviction of the defendant for the plea offered. and that accepiance of the plea
would serve the public snterest

Prosecuting Attorney

ORDER

Based upon the facts set forth in the foregoing Affidasvit and certification. the Court finds the delendant’s plea of
puilty n freely and voluntanily made and ot is ordered that delendant’s plea of “Guilty™ 1o the charge. set forthin the
Atldarit be accepied and entered.

Done in Court thss ﬁ/f z‘ day of ﬁjuf/ A9 & "’.
ATTEST

H. DIXON HINDLEY Q F Sk
Doy L Cionx ; ) Dustrict Judge UUUOSI
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JuOge

[0 Thus being the time set for the defendant to enter his plea, appearances as shown above.

[0 The defendant now enters 8 plea of Guilty to the crime of
And waives the statutory time for passing of sentence and same is set for
[O The defendant now enters a plea of Not Guilty to the crime of
8s charged and the case is set for trial on
x Comes now the above named defendant and being represented by counse!l as sppears above and moves the courtand is

granted leave to withduw&?’ﬂ of not guilty heretofor entered. Whereupon, the defendant no»z&n 1s a plea of guilty
1o the crime of LML) ; ; L&D %’L&LAEJA_%QLIE%—
and waives time for passing of sentence and same is set for 4.4 2

SENTENCE FORM
[0 This being the time fixed for passing of sentence upon the sbove named defendant, appearances as shown above. The

defi. is now asked if he has any lega!l cause to show why sentence should not be passed upon him in accordance with
Sec. 77-353 U.C.A. The defendant answering he has none, judgment and sentence is pronounced as follows:
It is the judgment and sentence of this court that you
be confined and imprisoned in the [] UTAH STATE PRISON [J SALT LAKE COUNTY JAIL, for the

O Anc Ordered To Pay Fine of 8 s
provided by law for the crime of

o

[0 The cefendant s now placed on probation under the supervision of the APPD and is granted s stay of execution of
sentence onthe
conditions ksted below.

CONDITIONS:

O The usus! and ordinary conditions required by the Adult Parole and Probation Department

O Commiiment 10 ssue forthwath.
. Case is referred to APPD for ipyestigation & presentence repont.

APPD Notifed Colied AN st APPD.
(O Puced copy M.E. in APPD Box.
M APPD Agent Present.

000052
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THIRD JUDICIAL DISTRIC,
County of Salt Lake - State of Utah
FILE NO:

C rI-Lr

COUNSEL: ( 7 Counsel! Present)

TITLE: (4~ Penties Present)

%%}/ X Conton, —

8 la, Clerk HON: £ Aol
%,‘ Reporner DATE: I 2/E Juoee
d Y 4

<
N
\

Bailift FINE AMOUNT:

SENTENCE FORM

[0 The motionof [J Pitf. [J Dek. [ The Court - to enter 8 judgment of conviction for the next lower category of
oHense and impose sentence accordingly s [J Granted [ Denied.

ﬂ This being the time fixed for passing of sentence upon the above named defendant, sppearances as shown above. The
deft. is now asked if he has any legs! cause to show why sentence should not be passed upon him in accordance with

Sec. 77-35-9 U.C.A. The defendant answering he has none, judgment and sentence is pronounced as follows:
“it is the judgment and sentence of this court that you _%_A_ge«m

be confined snd imprisoned in the UTAH STATE PRISON SALT LAKE COUNTY JAIL for the
WﬁxLﬂ —{(.IAF/I

[0 And ordased 10 pay & fing of $ as provided by law for the
crime of WW w [CF

O The Coun suspends the imposition of sentence and defl. is placed on probation urider supervision of Adult Parole and
Probation Depariment on the conditions ksted below: :

[0 The defendant is now placed on probation under the supervision of the Adult Parole and Probation Depariment and is
granted s stay of execution of sentencs
on the conditions ksted below.

CONDITIONS:
[0 The usus! and ordinary conditions required by the Adult Parole and Probation Department.

[0 Based onthe Court’s motion, his ordered that det. be committed to
[ for a 90-day evaluation period [J for sn additiona! 90-day evalustion period, snd sentencing date is set for

ﬁ Commitment 10 issue Ionhwithlcw MM@MCAMM Mlua.é.'&u..&ﬁn dft)
O Other: (Dismissal of other charges)

O APPD Notifwd [ Cetied 8t APPD
O Puced copy of M. E. in APPD box '

~ ADDA & manar Present
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RECEIVEp

Kerry Koss Boren, Fro se
F.0. Eox 250 MAR 21 1988
Draper, Utah 84020

UTAH S1a7
E OFr
OF ATTORNEY GENE%E:QL

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

KERRY ROSS BOREN,

PETITION FOR A WRIT
OF HAEREAS CORFUS
(FOST CONVICTION
RELIEF)

Fetitioner,

VS.

GARY DELAND; Director of the
Utah State Frison; State of Utahg
Department of Corrections,

Case No. _CRB4-40

Respondent.

Rule 65 (E) (i) (2) of the Utah Rules of Civil
Frocedure directs the complainant to "set forth in plain and
concise terms the factual data constituting each and every
manner in which the complainant claims that any consti-
tutional rights were violated.” In addition, "argument,
citations and discussion of authorities" are set out in
supporting memorandum in accordance with Rule 65 (B) (i) (3)
of the Utah Rules of Civil Frocedure.

COMES NOW the petitioner, KERRY ROSS EOREN , and for
cause of action alleges as follows:

1. That on the 17th of May, 1984, Fetitioner was
sentenced from & gQuilty plea, by Judge Jay Banks of the
Thir