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IN THE SUPREME COURT
of the
STATE OF UTAH

MAX F. WADDOUDS, \
Plaintrit and Appellant,

(Cazsn No, 9054
Case No. 9091

—V8.—

o

RICHARD I°, FORBUSH and
TED THUTT,

Defendanls and Respondents, }

RESPONDENT'S BRIEFR

STATEMENT OF FACTS

The plaintiff filed an action against Richard F. For-
bush and the respondent, Ted Thnet, In connection with
an automohile accident that ocenrred at the intersection
of State Street and 46th South in Salt Lake County, State
of Utah, on April 13, 1958, (R. 1, 2).

At the pre-trial hearing and pursuant to stipulation
of counsel the defendant Thuet made a motion for sum-
mary judgment in his favor and against the plaintiff
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Waddoups on the ground and for the reason that it af-
firmatively appeared from the plaintiff’s evidence and
particnlarly hy his deposilion in the case that there was
no negligence whatsoever on the part of the defendant
Thuet which was or eould be a proximate cause of any
injory to the plaintiff or the basis of any recovery on his
part, and on the further gronund and Tor the further reason
lhat the plainliff’s testimony as shown in his deposition
conclusively indicated that the accident wag entirely
unavoidable on the part of the defendant Thuet, (B. 19),
The plaintiff did not offer or ask leave to file any affi-
davits or to have any other evidence considered in addi-
tion to that contained in the plaintiff’s deposition. Affer
considering the deposition and slatements of connsel, the
wmetion for summary judgment was granted, (B. 22), and
the ecase as to the defendant Thuet was formally dis-
missed on merits and with prejudiee, (R. 27).

The defendant Thuet had filed a counterclaim
against the plaintiff and a cross-complaint against the
defendant Forbush for damages to his automaobile in the
accident, (R. 8, 9). At the pre-trial hearing it appeared
that the defendant Forbush had taken a release from the
defendant Thuet for any personal injuries and for his
own deductible interest in the property damage elgim,
(R. 20, 21). Thereafter the defendant Forbush settled
his case against the plaintiff by payment to the plaintiff
in the sum of $10,000.00, and the easc as to the defendant
Forbush was then dismissed, with rights reserved az
against the defendant Thuet, (R. 29). Thereafter, the
defendant Forbush paid to the defendant Thuet the

ded by the Institute of Museum and Library Services
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amount due wler Thuet’s erogs-complamt and eounter-
clai, thus disposing of that phase of the matter,

This appeal is taken from the swmmary judgment
entered in favor of the defendant Thoet and against the
plaintiff, (I8, 28).

Acvording to the pleadings and the plaintiff’s deposi-
tion, the plaintiff had been proceeding sonth on State
Sireet for about a block and a half and during the last
lalf of tluy distance had heen traveling in the inside lane
for southbound traffie, (13 9, 15}. The defendant Thuet
wag proceeding norvth along State Strect in the inside
lane for morthbound traffie, (D. 15, 16). The plaintif!
was probably traveling 40 miles per hour ag he ap-
proached the interszection, whieh he stated was normal
driving, (1), 13, 14). He intended to make a left turn
at the intersection. (Dl 15). He slowed down and came to
a complete stop 1n the inside lane to permit the oncoming
Thuet vebicle to pass, (D, 16). The plaintiff deseribed
the defendant Thuet’s speed as being normal and would
make no other statciment concerning that phage:

“(). Do yvou have any opinion or judgiment at all,
Mr. Waddoups. as to the speed of the Thuet
automobile?

Ao 1 wouldn't make a sfaterment — [ am a poor
judpe — if T say 45 miles I might be 20 miles
off. | wouldn’t make any statement of their
speed, no, I eonldn’t. Normal traffie, I wonld
describe il that way.” (I). 18)

r r .
The plaintiff stopped because the defendant Thuel
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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vehicle was 50 close that in plaintiff’s judgment he conld
not have completed the turn with saf ety.

“Q'

J.%.-

&

o &

L P

Were you completely stopped when the impact
occurred ?

My foot was on the hrake.

I was going south on State Street and
signaling this turn, and i was apparent I did
have a light squeeze, and decided to stup
there, and then T wag just—it was go quiek—
well, seconds or minutes, I don't lmow, just
bung, and I was shaken up, and bang again,

Tt

{ [talics ours.)

The 11npact, as vou remember, happened about
thie same time vou brought your ear to a stop;
would that be g fair statement?

T would sav very close. The titme element In
it, T wouldn't make & statement on that. It s
just one of those things I do a thousand fies
a day. I signaled my turn, aud I couldn’i
quite make i, and I stopped and then I got
hit en the rear.” (I 101 (Italics onrs.)

X * #*

Ag I understand vour testimony, when you
neared ihe intersection there of 46th South,

vou were going to make a left {urn?
That is right. Thal wasg my intention.

But you said (here was a tight squeeze and
you had to stop? (Italies ours.)
That is right.

By that, I presume you meant there was
northhonnd cars coming which vou thought
were too close?
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A

That 1z right.
That is the reason you cane to a stop?
Yoes,

Of course. one of these northhonnd cars was
the Thnet anomobile, wasn’t it?

Az | understand.

Do vou remember sceing the Thuet anto-
mohile before the aceident?

Yer, I saw 11 ongoming, in the normal things.
To identify the make, and whatl nof, it was
just another car coming toward ine.

Waz there anvthing ahout its movements or
speed, or anvthing of thai nature —

Just the thought struek me there, “T wouwld
play hell getting across the streed.” Becanse
he appeared to step on it to come on through.
(Halies ours.)

You figured ke wes foo close for you to make
the fwrn?

I feft that, defimdefy,” {(1talics ours.) (D. 13,
16)

" #* *

When you saw him vou fipured he was too
close for you to go on?

Yes. I felt at the ime—it mav not have ma-
terialized—but ! felt at the time I didn’t haire
time to get across there without a broadside
hit, that was 4. (D, 19) (Htalies ours.)

The plaintiff testificd after he had brought his car
to a stop, he conldn’t possibly have made a turn in front

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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6
of the Thuet automohile, (1. 19)

“(. After vou had stopped, of eourse you wouldn’t
have any chance to get aerogs?

A. No, and T didn't think T was going to get hit
frem the rear,
b » >

(. After vou once muu:de vour stop, you know

definitely you eouldn’t have gotten across in
front of the oncoming vehicle

A, No, 1 conldn’t have stopped and gone down
to a lower gear. It was jus( tight.” (D, 19, 20)

It is stuted at page 3 of appellant’s brief that the
plaintiff observed the defendant’s vehicle when it was
approximately a qnarter of a block away and decided fo
stop. However, plaintiff also sald when he first observed
the Thuet ear, “if wag just coming into the intersection,”
and “L wouldn’t make a statement as to just exactly when
T did sec him. It was just that subeoncious oncoming
traflic, a quick decizion I cowddn’t make i, so I stopped.”
{(D.16). (Italies ours.)

The plaintiff had signaled for hig left turn prior to
stopping, (D. 10) After the plaintiff was completely
stopped, with his foot on the brake, he was struck from
the rear by the 'orbush vchicle which had heen traveling
south on State Street, {D. 10).

- It was the force of the impeet from the rear that
prepelled plaintiffs vehicle acrogs the street into the lane

of the oncoming Thnet antomabile,

Sponsored by the S.J. Quinney Law Library. Funding for di;
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*“(). The Uung that propeiled wou across the
street waus the impaet from the rear?

A, That 1 as I understand it. The right foot
was on the brake and I just pulled up to this
stop, and 1t hit me in the back, then hit me in
front.”” (1. 20)

This was coneceded at the pre-trial hearing and also
by appellants in their brief beeanse 11 is gtated at page 6
thereof: “Uhe Forbugh vehiele struek plaintiff from the
rear, theveby woving bim into defendant’s lane ol tral-
1. From the time the plamfiff’s vehicle was struek
from the rear by the Forbush vehicle until it was knocked
into Thuet's lane of traffic and the collision with the
Thuet vehicle oceurred was almosi instantaneous. The
plaintiff repeatediy in his deposition deseribed the two
impacts ag “Bang, bang.” (D.10,18)

“Q. Let's see if this describes it: I want to see
if I am getting the reaction of what vou mean
by this *bang, bang.” You siepped? (Italies

ONTs )
A Yes.
). You were struck from the rear?
A, Yes,

That is one bang?
That is right.

And almost simnitaneously with that, vou
were strueck from the front by the other car?

o r o

s

That is the way it seemed. The two bangs
were one immediately following the other,
cloge—I ecouldn’'t say whether two seconds

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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afterwards, but 1 was hit from the rear. I
vagiely remember bouncing arcund in the
car, in the front end. #*%7 (1), 15)
It 1s also eonceded by the plaintilf in his briel at
page 7 that the sequence of the two impacts waz sitnyl-
taneous.

In addition to the Thuei antomohbile, the plaintiff
admitted that there were other northbound cars in the
immediate area, (T} 135, 16), but he did not know whether
there were any northbound ears to the right of the
Thuet antomobile and would prefer not to make any
statement as to that, (D, 17).

STATEMENT OF POINTS

POINT I

THE COURT PROPERLY GRANTED THE DEFENDANT
THUET'S MOTION FOR SUMMARY JUDGMENT,

POINT 1II.

THE EVIDENCE IN THE LIGHT MOST FAVORAELE TO
THE PLAINTIFF SUPPORTED AND REQUIRED THE
GRANTING OF THE SUMMARY JUDGMENT.

POINT III.

THE COURT PROPERLY ABSOLVED DEFENDANT AS
A MATTER OF LAW FROM ANY NEGLIGENCE WHICH
WAS THE PROXIMATE CAUSE OF THE PLAINTIFF'S
ACCIDENT.

ARGUMENT

POINT I

THE COURT PROPERLY GRANTED THE DEFENDANT
THUET’S MOTION FOR SUMMARY JUDGMENT.

Sponsored by the S.J. Quinney Law Librar
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The plaintiff’= eonplaint as against the defendant
Thuet had claimed three items of negligence: (a) That
said defendant Falled to keep a proper lookout; (b) That
said defendant drove his vehiele at a speed which was
not reasonable under the eircumstances then and there
existing; (¢) That said defendant failed to vield the right
of way to plaintiff, (R. 1, 2). It is ciaimed that no cvi-
dence was clieited (rom the plaintiff regarding the three
allegations of negligenee alleged in the complaint and
that the motion was unsupported by alfidavit. tlowever,
plaintiff coneedes that the deposition 13 supcrior to an
affidavit becanse the deponent was subject to c¢ross-
examination, and also concedes that the testimony ob-
tained by deposition is competent, relevant and material
and may bhe used in support of or in opposition to a mo_
tion for summary judgment. This court has had occagion
to hold {hat the plaintilf’s deposition is a proper basis on
which to base a motion for summary judgment. See
Tempest v, Richardson, 292 Pae. (2d) 124, 5 Ttah (2d)
174, wherein this eourt in affirming a summary judgment
based upon the plaintiff’s deposition, said:

“IF'rom what we have said it follows that the
court did not err in granting the sumunpary judg-
ment in favor of respondents becausc appellant’s
own deposition establishes that respondents did
no act which eould be reasonably found to have
actively contributed towards her injury, but that
on the contrary appellant’s own aef in failing to
pay atteniton to the information vouchsafed that
the bathroom was lighted and in spite of that,

information entering a darkened area without
first observing whetlher it was zafe to do so was a

Sponsored by the S.J. Quinney Law Librar
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failure on her part 1o exercise reasonable care to
discover and aveid any danger to herself.”

The plaintiff did not file or ask leave to file any affi-
davits or other evidence in opposilion to the deposition
and was therefore eontent to hawve the motion decided
upon the basis of the deposition alone. This deposition
established that the defendant Thuet did no act which
comld reasonably have contributed to the plaintiff's
injury, and furthermore, conclusively showed that the
accident as to the defendant Thuet was wholly unavoid-
able,

On the guestion of right of way the deposition eon-
clusively established that the defendani Thuet not only
had the right of way, but that the plaintiff recognized
this faet and actually stopped and vielded the right of
way to the defendant Thuet. The plaintiff testified that
he came to a stop because he rcalized he would have “a
tight squeeze”; that he “couldn’t quite make it”; that he
“would play hell getting across the street™; that he
figured the defendant Thuet “was too close for” him “to
make the turn™; that he *felt at the time I didn't have
time to get across there without a broadside hit.” The
plaintiff forther conceded that after he had stopped, he
conld rot possibly have got aeross in front of the Thuet
vehicle, These facts were all established in the plaintiff’s
depoesition and for the purpose of this motion are uncon-
troverted. In our apinion it would be impossible to have
a more conclusive demonstration from the plaintifi’s own
testimony that the defendant Thuet had the right of way.
Therefore, the plaintiff’s own deposition conclusively

ded by the Institute of Museum and Library Services
d by the Utah State Library.
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refuted vne of the three elaims of negligenee on Thuet’s
part.

\With reference to the allegation in the compiaint that
Thuet was traveling too fast for existing circumsiances,
the plaintiff’s deposition conclusively established that
there was no exeessive speed on Thuel’s part. Plaintiff
admitted he was a poor judge of gpeed. He wouldn't malke
any statement ag to Thuet’s speed execpt to say: “Nor-
mal traffic, I would deseribe it that way.” This testi-
mony, coming from the plaintiff’s o¢wn mouth, indicaies
that the defendant wag traveling at a normal speed. This
i» the reeord on which the plaintiff chose to rely. No con-
trary affidavits were filed, and the record before this
court on appeal conelusively establishes that the defend-
ant Thuet was traveling at a normal rate of speed.

The third allegation 1 the complaint concerning
Thuet’s negligence was that he failed io keep a proper
lookout. Plaintiff’s deposition shows that plaintiff in
fact stopped at the inicrseetion to yicld the right of way
to the defendant Thuet; that after he got stopped, he
was struek from the rear and propelled into the path of
Thuet., His deposition further conelusively established
that from the time the plaintiff was struck in the rear
and propelled into Thuet’s path was just an instant as the
two impacts were simultaneous. Thuet had no warning
of any danger until the plaintiff was struck from the
rear and propelled into his path. As Thuet proceeded
north along the highway, based upon the plaintiff's own
testimony, he would have observed the plaintiff stop and

Sponsored by the S.J. Quinney Law Library. Funding for di;
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vield the right of wav to him and, therefore, had the
right to proceed on. By plaintiff’s own admission the
defendant Thuet could have done nothing thereafter i¢
have avoided the accident hecanse plaintiff was Instan-
taneously propelled into the path ol Thuet’s car at a
time when plaintif( admitted that after having stopped,
he could not posaibly have gone in front of Thuet’s ve.
hicle. 'We believe that the only inference to be drawn
from this testimony is that Thuet was keeping a proper
lookeut but had no opportunity to aveid the aceident,
Certainly there is nothing in the plaintiff’s deposition to
indicate that Thuet was not keeping a proper lockout.
Iarthermore, from plaintiff’s own testirnony, improper
lookout in any event could not have been the proximate
cause of the plaintiff’s injury hecause after plamtiff was
struck from the rear and knocked inio Thuet’s path, the
plaintiff eoncedes that his vehicle conld not possibly have
gone in fromt of the Thuei wvehiele withont being hit.

It iz rather unusual in our minds Tor the plantiff
to econtend that the depesition is silent on the itemns of
neligence in view of the admissions made by the plaintiff
on page 6 of his brief. Therein it 18 stated that the depo-
sition established four facts:

1, Plaintift’s deposition tended io show that he
believed defendant’s vehicle was sufficieatly
close to the intersection to involve an immedi-

ate hazard,

2. Plaintiff conecluded that he would therefore
xtop hig vehicie before entering the intersee-
tiom.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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3. The Forbush vehicle struck Plaintiff from the
rear, therchy mwoving him inte Defendant’s
lane of traffic,

+. 'The sequence of impaet from both vchicles

)

colliding with Plaintiff wag simnltancous,

These conceded facts in and of themsclves would
require a delerninalion, as a matier of laaw, that there
was no negligence on {he part of the defendant Thnet
which wus or could have been a proximate cause of the
plaintiff’s injury. Any reading of the plaintif I’s deposi-
tion would require a determination that the aceident as
to the detfendant Thuet was entirely unavoidable. He was
g victim of elrecumstance. The plaintiff's automobile,
through the negligence of another, was suddenly pro-
pelled inlo Thuel's path when hv plainif’s own admission
the Thuet automabile was too elose 1o avoid the hmpact.

Plaintiff complains that suwmmary jndgment 1s a
drastic remedy and only to be nsed sparingly. This may
be true, but, az indicated by Judge Crockett in Hrchards
v, Anderson, 9 Utah (2d) 17, 337 Pae, (2d) 59

“**¥* It iz true that summary judgment is a
severe measure which eourts ghould he reluetant
to use, and that donbts should be resolved in favor
of allowing a full trial of the case. Yel #f does
have the salwlary purpose of wnot reguiring the
time, trouble and cxpense of lrial, when the best
showing the plamiiff could make would not entiile
him to recover snder the law.” (Italies ours.)

The best showing made by the plaintiff in his depo-
sition against the defendant Thuet wonld not entitle the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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plaintiff to recover against Thuet. This was not only
a proper casc for the exercise of summary judgment,
hut seldom could a caze be found wherein the plaintiff’s
own deposition more clearly showed that there was no
negligence on ihe part of Thuet which eculd be a proxi-
male cause of any damage fo the plaintiff.

POINT II.
THE EVIDENCE IN THE LIGHT MOST FAVORAELE TO
THE PLAINTIFF SUPFORTED AND REQUIRED THE
GRANTING OF THE SUMMARY JUDGMENT,

The plaintiff contends that the court failled to view
the evidenee 1n the light most favorable to the plaintiff,
With this statement we cannot agree. The eourt viewed
the evidenee on the basis of the plaintiff’s own testimony
as given i his deposition. In fact, as hercetofore noted,
the plaintifi coneedes that his deposition showed the de-
fendant™» vchiele was sulficiently elose to the inlersee
tion to constitute an immediate hazard and that by reason
thereof the plaintiff stopped and vielded the right of way
to the defendant; that the plaintiff’s vehicle was then
striuck from the rear and moved into Thuet's ane of
traffic and was almost instantaneonsiy struck thereafter.
This has been our position in the case throughout, and
considered with the plaintiff’s testimonv that after he
stopped he delinitely couldn’t have wotten across in front
ol the Thuet wveliicle, econelusively establishes that the
accident as to the defendant Thuet was wholly unavoid-
able. When a court takes the plaintiff’s own version of
the accident and gives to it full force and effect, it canmot
be said that it failed to view the evidence in the light most

led by the Institute of Museum and Library Services
by the Utah State Library.

Sponsored by the S.J. Quinney Law Librar
Library Services ai



15

favorable to the plaindifl. This is particularly so when
the plaintiff did not see fit to file any alfidavits or fo
have anvthing considered on the motion other than hisg
own deposition.

POINT III.

THE COURT PROPERLY ABSOLVED DEFENDANT AS
A MATTER OF LAW FROM ANY NEGLIGENCE WHICH
Was THE PROXIMATE CAUSE OF THE PLAINTIFF'S3
ACCIDENT.

The evidenee in the light most favorable to the plain-
tiff simply showed that the plaintiff recognized Thuet
had the right of way, stopped to Field the right of way to
Thuet, and after having stopped, was struck from the
rear and propelled into Thuet’s path; that the two im_
pacts were almost simultancous, and that after the plain-
tiff had stopped, his vehicle could not possibly have gone
in front of the oncoming Thuet vehicle, Thiz is plaintiff’s
own testimony. Tt, therefore, eonclusively established
that from the (ime Thuet would have any notice of any
danger he had absolutely no opportunity whatsoever to
avoid the accident. Here again we see that the plaintiff’s
testimony conclusively shows that the defendant was not
negligent. This was recognized by the plaintiff when he
stopped to vield the right of way to Thuet, when he said
that Thuet was traveling in a normal manner and at a
normal speed, and when he adwmitted that after having
stopped, Thuet ecould nof have avoided hitting him. The
deposition conclusively established that there was no
negligence on the part of Thuet which was or possihly
could have been a proximate cause of the plaintiff’s

led by the Institute of Museum and Library Services
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accident, and furthermore that the accident as to Thuet
wag entirely unavoidable.

CONCLIUSION

The evidence before the court on Thuet’s motion for
8 summary judgment demanded that a sommary judg-
ment be entered in [avor of Thuet and against the plain-
tiff. 11 is therefore respectfully submitted that the de-
cision of the distriet court should be affirmed.

Respeetfully submiited,

RICH & STRONCG,
Gordon IR, Strong,
Attorneys for Respondent

604-610 Toston Building
Salt Lake City, Utah
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