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:ation Docs in Sequence Rank 1 of 0 Database
ST s 78-27-38 UT-SsT
C.A. 1953 § 78-27-38

T
UTAH CODE, 1953
TITLE 78. JUDICIAL CODE
PART III. Procedure
CHAPTER 27. MISCELLANEOUS PROVISIONS
Copyright © 1953-1999 by the State of Utah and LEXIS Law Publishing, a
division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. All rights
reserved.
Current through End of 1999 General Session

-27-38 Comparative negligence.

(1) The fault of a person seeking recovery shall not alone bar recovery by
i\t person.
(2) A person seeking recovery may recover from any defendant or group of
‘endants whose fault, combined with the fault of persons immune from suit,
reeds the fault of the person seeking recovery prior to any reallocation of
11t made under Subsection 78-27-39(2).
(3) No defendant is liable to any person seeking recovery for any amount in
ress of the proportion of fault attributed to that defendant under Section
-27-39. o
(4) (a) In determining the proportionate fault attributable to each
defendant, the fact finder may, and when requested by a party shall,
consider the conduct of any person who contributed to the alleged injury
regardless of whether the person is a person immune from suit or a defendant
in the action and may allocate fault to each person seeking recovery, to
each defendant, and to any other person whether joined as a party to the
action or not and whose identity is known or unknown to the parties to the
action, including a person immune from suit who contributed to the alleged
injury. In the case of a motor vehicle accident involving an unidentified
motor vehicle, the existence of the vehicle shall be proven by clear and
convincing evidence which may consist solely of one person's testimony.

(b) Any fault allocated to a person immune from suit is considered only to
accurately determine the fault of the person seeking recovery and a
defendant and may not subject the person immune from suit to any liability,

based on the allocation of fault, in this or any other action.
iDIT

story: C. 1953, 78-27-38, enacted by L. 1986, ch. 199, § 2; 1994, ch. 221, §
1999, ch. 95, § 2.

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works



Page 2
ST s 78-27-38

iDIT

Z.A. 1953 § 78-27-38
ST § 78-27-38

) OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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.ation Docs in Sequence Rank 1 of 0 Database
ST s 78-27-39 UT-ST

C.A. 1953 § 78-27-39

(T
UTAH CODE, 1953
TITLE 78. JUDICIAL CODE
PART III. Procedure
CHAPTER 27. MISCELLANEOUS PROVISIONS
Copyright © 1953-1999 by the State of Utah and LEXIS Law Publishing, a
division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. All rights
reserved.
Current through End of 1999 General Session

-27-39 Separate special verdicts on total damages and proportion of
fault.

(1) The trial court may, and when requested by any party shall, direct the
cy, 1f any, to find separate special verdicts determining the total amount of
nages sustained and the percentage or proportion of fault attributable to

*h person seeking recovery, to each defendant, and to any other person

ther joined as a party to the action or not and whose identity is known or
tnown to the parties to the action, including a person immune from suit who
itributed to the alleged injury.

(2) (a) If the combined percentage or proportion of fault attributed to all
persons immune from suit is less than 40%, the trial court shall reduce that
percentage or proportion of fault to zero and reallocate that percentage or
proportion of fault to the other parties in proportion to the percentage or
proportion of fault initially attributed to each party by the fact finder.
After this reallocation, cumulative fault shall equal 100% with the persons
immune from suit being allocated no fault.

(b) If the combined percentage or proportion of fault attributed to all
persons immune from suit is 40% or more, that percentage or proportion of
fault attributed to persons immune from suit may not be reduced under
Subsection (2) (a).

(c¢) (i) The jury may not be advised of the effect of any reallocation under
Subsection (2).

(ii) The jury may be advised that fault attributed to persons immune from
suit may reduce the award of the person seeking recovery.

(3) A person immune from suit may not be held liable, based on the allocation
fault, in this or any other action.
iDIT

story: C. 1953, 78-27-39, enacted by L. 1986, ch. 199, § 3; 1994, ch. 221, 8§

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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ST s 78-27-40 UT-ST

.C.A. 1953 § 78-27-40

XT
UTAH CODE, 1953
TITLE 78. JUDICIAL CODE
PART III. Procedure
CHAPTER 27. MISCELLANEQOUS PROVISIONS
Copyright © 1953-1999 by the State of Utah and LEXIS Law Publishing, a
division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. All rights
reserved.
Current through End of 1999 General Session

-27-40 Amount of liability limited to proportion of fault --No
zontribution.

(1) Subject to Section 78-27-38, the maximum amount for which a defendant

/ be liable to any person seeking recovery is that percentage or proportion
the damages equivalent to the percentage or proportion of fault attributed
that defendant.

(2) A defendant is not entitled to contribution from any other person.

(3) A defendant or person seeking recovery may not bring a civil action
ainst any person immune from suit to recover damages resulting from the
location of fault under Section 78-27-38.

iDIT

story: C. 1953, 78-27-40, enacted by L. 1986, ch. 199, § 4; 1994, ch. 221, §

2.A. 1953 § 78-27-40
ST § 78-27-40
J OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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tation Docs in Sequence Rank 1 of 0 Database
ST s 78-27-41 UT-ST

.C.A. 1953 § 78-27-41

XT

UTAH CODE, 1953
TITLE 78. JUDICIAL CODE
PART III. Procedure
CHAPTER 27. MISCELLANEOUS PROVISIONS
Copyright © 1953-1999 by the State of Utah and LEXIS Law Publishing, a
division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. All rights
reserved.
Current through End of 1999 General Session

-27-41 Joinder of defendants.

(1) A person seeking recovery, or any defendant who is a party to the
tigation, may join as a defendant, in accordance with the Utah Rules of Civil
ocedure, any person other than a person immune from suit who may have caused
contributed to the injury or damage for which recovery is sought, for the
rpose of having determined their respective proportions of fault.
(2) A person immune from suit may not be named as a defendant, but fault may
allocated to a person immune from suit solely for the purpose of accurately
termining the fault of the person seeking recovery and a defendant. A person
nune from suit is not subject to any liability, based on the allocption of
ult, in this or any other action.
(3) (a) A person immune from suit may intervene as a party under Rule 24,
Utah Rules of Civil Procedure, regardless of whether or not money damages
are sought.

(b) A person immune from suit who intervenes in an action may not be held
liable for any fault allocated to that person under Section 78-27-38.
(4) A party seeking to allocate fault shall identify in its answer those
rsons then known to that party who may be at fault and shall identify within

reasonable time any additional persons later discovered to have been at
ult.

EDIT

story: C. 1953, 78-27-41, enacted by L. 1986, ch. 199, § 5; 1994, ch. 221, §
1999, ch. 95, § 4.

C.A. 1953 § 78-27-41

ST § 78-27-41
D OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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-ation Docs in Sequence Rank 1 of 0 Database
ST s 78-27-42 UT-ST

.C.A. 1953 § 78-27-42

{T

UTAH CODE, 1953
TITLE 78. JUDICIAL CODE
PART III. Procedure
CHAPTER 27. MISCELLANEOUS PROVISIONS
Copyright © 1953-1999 by the State of Utah and LEXIS Law Publishing, a
division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. All rights
reserved.
Current through End of 1999 General Session

-27-42 Release to one defendant does not discharge other defendants.

\ release given by a person seeking recovery to one or more defendants does
: discharge any other defendant unless the release so provides.
sDIT

story: C. 1953, 78-27-42, enacted by L. 1986, ch. 199, § 6.
2.A. 1953 § 78-27-42

ST § 78-27-42
) OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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ST s 78-27-43 UT-ST
.C.A. 1953 § 78-27-43

XT
UTAH CODE, 1953
TITLE 78. JUDICIAL CODE
PART III. Procedure
CHAPTER 27. MISCELLANEOUS PROVISIONS
Copyright © 1953-1999 by the State of Utah and LEXIS Law Publishing, a
division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. All rights
reserved.
Current through End of 1999 General Session

-27-43 Effect on immunity, exclusive remedy, indemnity, contribution.

Nothing in Sections 78-27-37 through 78-27-42 affects or impairs any

mmon law or statutory immunity from liability, including, but not limited to,

vernmental immunity as provided in Title 63, Chapter 30, and the exclusive
medy provisions of Title 34A, Chapter 3, Workers' Compensation Act. Nothing
Sections 78-27-37 through 78-27-42 affects or impairs any right to

demnity or contribution arising from statute, contract, or agreement.

EDIT

story: C. 1953, 78-27-43, enacted by L. 1986, ch. 199, § 7; 1996, ch. 240, §
5; 1999, ch. 95, § 5.

C.A. 1953 § 78-27-43

ST § 78-27-43
D OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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tation Docs in Sequence Rank 1 of 0 Database
ST s 78-27-37 UT-ST

.C.A. 1953 § 78-27-37

{T

UTAH CODE, 1953
TITLE 78. JUDICIAL CODE
PART III. Procedure
CHAPTER 27. MISCELLANEOUS PROVISIONS
Copyright © 1953-1999 by the State of Utah and LEXIS Law Publishing, a
division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. All rights
reserved.
Current through End of 1999 General Session

-27-37 Definitions.

As used in Sections 78-27-37 through 78-27-43:

(1) "Defendant" means a person, other than a person immune from suit as
defined in Subsection (3), who is claimed to be liable because of fault to
any person seeking recovery.

(2) "Fault" means any actionable breach of legal duty, act, or omission
proximately causing or contributing to injury or damages sustained by a
person seeking recovery, including negligence in all its degrees,
comparative negligence, assumption of risk, strict liability, breach of
express or implied warranty of a product, products liability, and misuse,
modification, or abuse of a product.

(3) "Person immune from suit" means:

(a) an employer immune from suit under Title 34A, Chapter 3, Workers'

Compensation Act, or Chapter 3a, Utah Occupational Disease Act; and

(b) a governmental entity or governmental employee immune from suit
pursuant to Title 63, Chapter 30, Governmental Immunity Act.

(4) "Person seeking recovery" means any person seeking damages or
reimbursement on its own behalf, or on behalf of another for whom it is

authorized to act as legal representative.
iDIT

story: C. 1953, 78-27-37, enacted by L. 1986, ch. 199, § 1; 1994, ch. 221, §
1996, ch. 240, § 374; 1999, ch. 95, § 1.

Z.A. 1953 § 78-27-37

ST § 78-27-37
) OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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M AGED

FILED DISTRICT COURT
Third Judiclal District

19 1999

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY,

ST co

STATE OF UTAH

JO-ANN W. KILPATRICK, GEORGE L.
GONZALES, JOSEPH C. LEE, DAVID B.
LEE, MARILYN D. LEE, SIDNEY W.
FOULGER, CLAYTON F. FOULGER,
BRYANT F. FOULGER, BRENT K.
PRATT, MOUNTAIN WEST TELEVISION
COMPANY, a Utah general partner-
ship, and MWT CORPORATION, a Utah
corporation,

Plaintiffs,
vs.
WILEY, REIN & FIELDING, a
professional law partnership,

and RICHARD E. WILEY,

Defendants.

JUDGMENT ON SPECIAL VERDICTS

Case No. 900501064CV

Judge Glenn K. Iwasaki

ENTERED I\ REGISTRY
OF JUDGMENTS
oare L-22 -0

This action came on for trial before the Court and a jury

beginning on September 15, 1998,

and concluding on December 14,

1998, the Honorable Glenn K. Iwasaki presiding. On December 11,

1998, the jury completed a special verdict form containing various

interrogatories, a copy of which is attached hereto as Exhibit "A."

Thereafter, on December 14, 1998,

verdict form regarding punitive
attached hereto as Exhibit "B."

jury's special verdicts.

the jury completed a special
damages, a copy of which is

The Court accepted both of the



Based upon the answers given in response to the interroga-
tories contained in the jury's special verdicts, and good cause

appearing,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1. Judgment is hereby entered against defendant Wiley,
Rein & Fielding and in favor of the 1listed plaintiffs for

compensatory damages as follows:

Party Amount
Jo-Ann W. Kilpatrick $ 2,234,528.00
Joseph C. Lee 8,250,083.00
Sidney W. Foulger 6,344,971.00
George L. Gonzales 1,824,000.00
MWT Corporation 92,000.00

2. Judgment is hereby entered against defendant Richard E.

Wiley in favor of MWT Corporation for compensatory damages in the

amount of $92,000.00.

3. Judgment is hereby entered against defendant Richard E.
Wiley in favor of MWT Corporation for punitive damages in the

amount of $150,000.00.

4. Costs shall be awarded in the amount and to such parties
as determined by the Court in accordance with Rule 54(d) and (e) of

the Utah Rules of Civil Procedure.



5. Each of the above judgment amounts shall bear post-

judgment interest from December 15, 1998, at the rate of 7.468%.

{/Zf
DATED AND ENTERED this CEQ day of January, 1999.

Approved as to form:

BE GAUFIN TOMSIC & SAVAGE

By
Tomsic
Counsel for Defendants

Date \ ! \q 'ch(

N:\15556\1\KAC\JUDGMENT . PLD
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IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JO-ANN W. KILPATRICK, GEORGE L.
GONZALES, JOSEPH C. LEE, DAVID B.
LEE, MARILYN D. LEE, SIDNEY W.
FOULGER, CLAYTON F. FOULGER,
BRYANT F. FOULGER, BRENT K.
PRATT, MOUNTAIN WEST TELEVISION
COMPANY, a Utah general parmership, and
MWT CORPORATION, a Utah corporation,

Plaintiffs,
VS.

WILEY, REIN & FIELDING, a professional
law partnership, and RICHARD E. WILEY,

Defendants.

SPECIAL VERDICT FORM
REGARDING PUNITIVE
DAMAGES

Case No. 900901064CV

Judge Glenn K. Iwasaki

Now that you have determined that the plaintiffs are entitled to recover punitive damages

from the defendants Richard E. Wiley and Wiley, Rein & Fielding, state the amount of punitive

damages in accordance with the Court’s instructions you award in favor of each of the following

plaintiffs and against each of the defendants. The amounts you fill in in the questions below

should not be duplicative. In other words, you should separately state the amount of punitive

damages against each defendant and in favor of each plaintiff. Six members of the jury may tind

and return a verdict. At least six jurors must agree to the answers listed below. As soon as six

or more of you have agreed on the answers to the amounts below and you have filled in those

1
~t

[
—
-

ou



answers on the form, have the verdict signed and dated by your foreperson and notify the bailiff

that you have done so.

State the amount of punitive damages that you award separately against Richard E. Wiley
for the following plaintiff:

MWT Corporation $ /50,080

State the amount of punitive damages that you award separately against Wiley, Rein &

Fielding for the following plaintiffs:

Jo-Ann W. Kilpatrick $ - J-
Joseph C. Lee $ ~ 0 -
Sidney W. Foulger $ -0~
George L. Gonzales $ - 0-
MWT Corporation $ - 0-

DATED this /7  day of December, 1998.

AY
Foreperson

20505
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FILED DISTRICT
Third Judiclal Dg?ﬂ“‘gf

EC 111998
TR il
— Dwpity Clork

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JO-ANN W. KILPATRICK, GEORGE L.
GONZALES, JOSEPH C. LEE, DAVID B.
LEE, MARILYN D. LEE, SIDNEY W.
FOULGER, CLAYTON F. FOULGER, SPECIAL VERDICT FORM
BRYANT F. FOULGER, BRENT K. PRATT,
MOUNTAIN WEST TELEVISION
COMPANY, a Utah general partnership, and
MWT CORPORATION, a Utah corporation,
Case No. 900901064CV
Plaintiffs, Judge Glenn K. Iwasaki

VS.

WILEY, REIN & FIELDING, a professional law
partnership, and RICHARD E. WILEY,

Defendants.

MEMBERS OF THE JURY:

Please answer the following questions from a preponderance of the evidence, unless you are
instructed to do otherwise. If you find the evidence preponderates in favor of the issue presented,
answer “Yes.” If you find the evidence is so equally balanced that you cannot determine a
preponderauce of the evidence, or if you find that the evidence preponderates against the issue
presented, answer “No.” Also, any damages assessed must be proven by a preponderance of the
evidence.

Six members of the jury may find and return a verdict. At least six jurors must agree on the
answer to each question, but it need not be the same six on each question. As soon as six or more
of you have agreed on the answers to the questions below and you have filled in those answers on
the form, have the verdict signed and dated by your foreperson and notify the bailiff that you have

done so.

20425



Issues Regarding Liability
L. With regard to each of the plaintiffs listed below, do you find, by a preponderance of
the evidence, that the plaintiff had an attorey-client relationship with the defendant Wiley, Rein &
Fielding? Ifyou find that the plaintiff had an attorney-client relationship with defendant Wiley, Rein
& Fielding, answer the question “Yes.” If you find the plaintiff did not have an attomey-client
relationship with defendant Wiley, Rein & Fielding, answer the question “No.”
ANSWER: Yes No

Jo-Ann W. Kilpatrick

Joseph C. Lee

Sidney W. Foulger

George L. Gonzales

David B. Lee

Marilyn D. Lee

Clayton F. Foulger

Bryant F. Foulger

Brent K. Pratt

MWT Corporation

X
X
X
X
X
A
X
X
A
X
X

Mountain West Television Company -
(Defendant Wiley, Rein & Fielding does not dispute that it had an attomey-client relationship
with plaintiff Mountain West Television Company from the spring of 1981 through November 20,
1986.)
2. Answer this question only with respect to those plaintiffs for whom you answered

“Yes” in Question No. 1 above. Do not answer this question with respect to any plaintiff for whom

20430



you answered "No” in Question No. 1 above.
For each plaintiff, if any, for whom you answered “Yes” in Question No. 1 above (including
Mountain West Television Company), do you find, by a preponderance of the evidence, that the
defendant Wiley, Rein & Fielding breached its fiduciary duties to such plaintiff? Mark your answer,
either “Yes” or “No™:
ANSWER:

Jo-Ann W. Kilpatrick

Joseph C. Lee

Sidney W. Foulger

George L. Gonzales

David B. Lee

Marilyn D. Lee

Clayton F. Foulger

Bryant F. Foulger

<
|><|>\|><><><><>s>g><h

Brent K. Pratt
MWT Corporation

X
Mountain West Television Company X

3. Answer this question only with respect to those plaintiffs for whom you answered
“Yes” in Question No. 2 above. Do not answer this question with respect to any plaintiff for whom
you answered “No” in Question No. 2 above.

For each plaintiff, if any, for whom you answered “Yes” in Question No. 2 above, do you
find, by a preponderance of the evidence, that the defendant Wiley, Rein & Fielding’s breaches of

fiduciary duties actually and proximately caused such plaintiff injury and damage? Mark your answer,
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either “Yes” or “No”
ANSWER:

Jo-Ann W. Kilpatrick

Joseph C. Lee

Sidney W. Foulger

George L. Gonzales

David B. Lee

Marilyn D. Lee

Clayton F. Foulger

Bryant F. Foulger

Brent K. Pratt

MWT Corporation

xXxxxXx%xx&E
)

Mountain West Television Company

4, Answer this question with respect to all plaintiffs listed below regardless of your
answers to Questions 1-3 above.

With regard to each of the plaintiffs listed below, do you find, by a preponderance of the
evidence, that the plaintiff had an attorney-client relationship with the defendant Richard E. Wiley?
If you find that the plaintiff had an attorney-client relationship with defendant Richard E. Wiley,
answer the question “Yes.” If you find the plaintiff did not have an attorney-client relationship with

defendant Richard E. Wiley, answer the question “No.”

ANSWER: Yes No
Jo-Ann W. Kilpatrick X
Joseph C. Lee X
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Sidney W. Foulger .
George L. Gonzales -
David B. Lee .
Marilyn D. Lee -
Clayton F. Foulger -
Bryant F. Foulger -
Brent K. Pratt -
MWT Corporation "A__

Mountain West Television Company

S ol ol e

5. Answer this question only with respect to those plaintiffs for whom you answered
“Yes” in Question No. 4 above. Do not answer this question with respect to any plaintiff for whom
you answered “"No” in Question No. 4 above.

For each plaintiff, if any, for whom you answered “Yes” in Question No. 4 above, do you
find, by a preponderance of the evidence, that the defendant Richard E. Wiley breached his fiduciary
duties as a lawyer to such plaintiff? Mark your answer, either “Yes” or “No™:

ANSWER: Yes No

Jo-Ann W. Kilpatrick

Joseph C. Lee

Sidney W. Foulger

George L. Gonzales

David B. Lee

Marilyn D. Lee
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Clayton F. Foulger
Bryant F. Foulger
Brent K. Pratt

MWT Corporation _,A_

Mountain West Television Company

6. Answer this question only with respect to those plaintiffs for whom you answered
“Yes” in Question No. 5 above. Do not answer this question with respect to any plaintiff for whom
you answered "No” in Question No. 5 above.

For each plaintiff, if any, for whom you answered “Yes” in Question No. 5 above, do you
find, by a preponderance of the evidence, that the defendant Richard E. Wiley’s breaches of fiduciary
duties actually and proximately caused such plaintiff injury and damage? Mark your answer, either
“Yes” or “No’

ANSWER:

&

Jo-Ann W. Kilpatrick
Joseph C. Lee
Sidney W. Foulger
George L. Gonzales
David B. Lee
Marilyn D. Lee
Clayton F. Foulger
Bryant F. Foulger
Brent K. Pratt

Yes
MWT Corporation 2£

Mountain West Television Company
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7.

Issues Regarding Damages
Answer this Question 7a-d only if your answer to Question 3 and/or 6 is “Yes,” and

only with respect to each plaintiff for whom you answered “Yes” in Question 3 and/or 6. For

purposes of all of this Question 7a-d, do not subtract any amounts due to the apportionments of fault

to the plaintiffs, if any, pursuant to your answers to Questions 8 - 18, below.

a.

State the amount of damages, if any, sustained by the following plaintiffs attributable
to their alleged lost ownership interest in Channel 13. (Note: In your answer to this
Question 7.a., state the amount, if any, for Mountain West Television Company OR
the amount, if any, for the four individual partners of Mountain West Television
Company, but not for both Mountain West Television Company AND its four

partners.)
ANSWER:  Mountain West Television Company $

Jo-Ann W. Kilpatrick $ /J g4 zYJMZ/'
Joseph C. Lee § 7 2/6000
Sidney W. Foulger $ S, 57[,00 0
George L. Gonzales g /, 490,000

State the amount of damages, if any, sustained by the following plaintiffs attributable
to their alleged lost cash distributions (stream of income) from Channel 13. (Note:
In your answer to this Question 7.b., state the amount, if any, for Mountain West
Television Company OR the amount, if any, for the four individual partners of
Mountain West Television Company, but not for both Mountain West Television
Company AND its four partners.)

ANSWER:  Mountain West Television Company $

Jo-Ann W. Kilpatrick s U3 0




Joseph C. Lee $__ 2,816,000

Sidney W. Foulger $_2,/76,000
George L. Gonzales $ 6 L]ﬁ/ 200
c. State the amount of damages, if any, sustained by the following plaintiffs attributable

to their alleged lost employment income.

ANSWER:  Joseph C. Lee s 280,409

Jo-Ann W. Kilpatrick $ $7 16 /

Sidney W. Foulger § / 791 2 Y

d. State the amount of damages, if any, sustained by the following plaintiffs attributable
to the alleged “‘cash call.”
ANSWER:  Jo-Ann W. Kilpatrick $

Joseph C. Lee

1%}

Sidney W. Foulger

George L. Gonzales

David B. Lee

Marilyn D. Lee

Clayton F. Foulger

Bryant F. Foulger

Brent K. Pratt

A A H A H A & &

MWT Corporation ) 84 400

Issﬁeg Regarding Apportionment of Fault

For purposes of Questions 8-18, you must consider the percentage of each plaintiffs’ total

damages, if any, that was actually and proximately caused by each of the defendants, and the

percentage, if any, that was actually and proximately caused by each particular plaintiff, as indicated
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in the specific questions below.
8. If you have found that plaintiff Joseph C. Lee has sustained any damages pursuant to
Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Joseph C. Lee's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer “Yes” with respect to Joseph C. Lee on
Question No. 3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer
“Yes” with respect to Joseph C. Lee on Question No. 6, then you must write in “0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff Joseph C. Lee ........ ... .. .. .. i, 20 %
Defendant Richard E. Wiley ........... ... ... ... ... ......... 0 %
Defendant Wiley, Rein & Fielding ............................. 0 %

TOTAL = 100%
9. If you have found that plaintiff Jo-Ann W. Kilpatrick has sustained any damages
pursuant to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Jo-Ann W. Kilpatrick's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer “Yes” with respect to Jo-Ann W. Kilpatrick on
Question No. 3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer
“Yes” with respect to Jo-Ann W. Kilpatrick on Question No. 6, then you must write in “0"

for Richard E. Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff Jo-Ann W. Kilpatrick ................................ 20 o
Defendant Richard E. Wiley . ........ ... ... ... ... ... ......... 0 %
Defendant Wiley, Rein & Fielding ............................. ¢ %

TOTAL = 100%
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10.  If you have found that plaintiff George L. Gonzales has sustained any damages
pursuant to Question 7a-d, then, and only then, answer the following question:

Assuming all of the fault that actually and proximately caused plaintiff George L. Gonzales'

damages to total 100%, what percentage of that fault is attributable to the following

individuals and entity? If you did not answer “Yes” with respect to George L. Gonzales on

Question No. 3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer

“Yes” with respect to George L. Gonzales on Question No. 6, then you must write in “0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff George L Gonzales .. ......... ... ... .. ... .. ... .... 29 %
Defendant Richard E. Wiley . ......... ... . ... ... ... . ... 2 %
Defendant Wiley, Rein & Fielding ............................ £0 %

TOTAL = 100%
11. If you have found that plaintiff Sidney W. Foulger has sustained any damages
pursuant to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Sidney W. Foulger's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer “Yes” with respect to Sidney W. Foulger on
Question No. 3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer
“Yes” with respect to Sidney W. Foulger on Question No. 6, then you must write in “0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff Sidney W. Foulger ............... .. .. ... ... ... ...... 20 %

Defendant Richard E. Wiley ............. ... ... ... ... ...... ¢ %

Defendant Wiley, Rein & Fielding ............................. BRI
TOTAL = 100%
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12.  Ifyou have found that plaintiff David B. Lee has sustained any damages pursuant to
Question 7a-d, then, and only then, answer the following question:

Assuming all of the fault that actually and proximately caused plaintiff David B. Lee's

damages to total 100%, what percentage of that fault is attributable to the following

individuals and entity? Ifyou did not answer “Yes” with respect to David C. Lee on Question

No. 3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer “Yes”

with respect to David B. Lee on Question No. 6, then you must write in “0" for Richard E.

Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff DavidB. Lee ....... .. ... .. .. . .. ... . ... ... %
Defendant Richard E. Wiley .. ....... ... ... .. ... ... ... ..... %
Defendant Wiley, Rein & Fielding ............................. %

TOTAL = 100%

-~

13.  Ifyou have found that plaintiff Marilyn D. Lee has sustained any damages pursuant
to Question 7a-d, then, and only then, answer the following question:

Assuming all of the fault that actually and proximately caused plaintiff Marilyn D. Lee's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer “Yes” with respect to Marilyn D. Lee on
Question No. 3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer
“Yes” with respect to David B. Lee on Question No. 6, then you must write in “0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff Marilyn D. Lee  ........ ... ... ... ... i ... %

Defendant Richard E. Wiley . ................................. %

Defendant Wiley, Rein & Fielding ............................. %
TOTAL = 100%
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14.  Ifyou have found that plaintiff Clayton F. Foulger has any_sustained damages pursuant
to Question 7a-d, then, and only then, answer the following question:

Assuming all of the fault that actually and proximately caused plaintiff Clayton F. Foulger's

damages to total 100%, what percentage of fault is attributable to the following individuals

and entity? If you did not answer “Yes” with respect to Clayton F. Foulger on Question No.

3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer “Yes” with

respect to Clayton F. Foulger on Question No. 6, then you must write in “0" for Richard E.

Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff Clayton F. Foulger ................ ... .. ... ......... %
Defendant Richard E. Wiley .......... ... ... ................ %
Defendant Wiley, Rein & Fielding ............................. %

TOTAL = 100%
15.  Ifyou have found that plaintiff Bryant F. Foulger has sustained any damages pursuant
to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Bryant F. Foulger's
damages to total 100%, what percentage of that fault is attributable to the following
individuals and entity? If you did not answer “Yes” with respect to Bryant F. Foulger on
Question No. 3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer
“Yes” with respect to Bryant F. Foulger on Question No. 6, then you must write in “0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff Bryant F. Foulger ......... ... ... . ... ... ...  ...... %
Defendant Richard E. Wiley ........... ... ... ... ......... %
Defendant Wiley, Rem & Fielding ............................. %

TOTAL = 100%
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16.  Ifyou have found that plaintiff Brent K. Pratt has sustained any damages pursuant to
Question 7a-d, then, and only then, answer the following question:

Assuming all of the fault that actually and proximately caused plaintiff Brent K. Pratt's

damages to total 100%, what percentage of that fault is attributable to the following

individuals and entity? If you did not answer “Yes” with respect to Brent K. Pratt on

Question No. 3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer

“Yes” with respect to Brent K. Pratt on Question No. 6, then you must write in “0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff Brent K. Pratt ... ... ... ... ... .. ... ... .. ...... %
Defendant Richard E. Wiley ........ ... .. ... ... ... ........ %
Defendant Wiley, Rein & Fielding ............................. %

TOTAL = 100%
17.  Ifyou have found that plaintiff Mountain West Television Company has sustained any
damages pursuant to Question 7a-d, then, and only then, answer the following question:
Assuming all of the fault that actually and proximately caused plaintiff Mountain West
Television Company’s damages to total 100%, what percentage of that fault is attributable to
the following individual and entities? If you did not answer “Yes” with respect to Mountain
West Television Company on Question No. 3, then you must write in “0" for Wiley, Rein &
Fielding. Ifyou did not answer “Yes” with respect to Mountain West Television Company
on Question No. 6, then you must write in “0" for Richard E. Wiley. Otherwise, please

answer as you feel is appropriate.

Plaintiff Mountain West TelevisionCo. ......................... %
Defendant Richard E. Wiley ................................. %
Defendant Wiley, Rein & Fielding ............................. %

TOTAL = 100%

20441
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18.  Ifyou have found that plaintiff MWT Corporation has sustained any damages pursuant
to Question 7a-d, then, and only then, answer the following question:

Assuming all of the fault that actually and proximately caused plaintiff MWT Corporation's

damages to total 100%, what percentage of that fault is attributable to the following

individual and entities? If you did not answer “Yes” with respect to MWT Corporation on

Question No. 3, then you must write in “0" for Wiley, Rein & Fielding. If you did not answer

“Yes” with respect to MWT Corporation on Question No. 6, then you must write in “0" for

Richard E. Wiley. Otherwise, please answer as you feel is appropriate.

Plaintiff MWT Corporation . ............ ... .. .o, ¢ %
Defendant Richard E. Wiley .......... ... ... ... .. .......... S¢ %
Defendant Wiley, Rein & Fielding ............................. S0 %

TOTAL = 100%
Issues Regarding Punitive Damages
19.  Asto each plamtiff for whom you answered “Yes” in Question 3 above, and for whom
you awarded damages in Question 7a-d above, do you find by clear and convincing evidence that any
such plaintiff is entitled to recover punitive damages from defendant Wiley, Rein & Fielding? (Do
not answer this question with respect to any plaintiff for whom you did not answer “Yes” in Question

No. 3, or for whom you did not award damages in Question 7a-d.)

Mountain West Television Company Yes No
Jo-Ann W. Kilpatrick Yes _)<_ No
Joseph C. Lee Yes X No
Sidney W. Foulger Yes __7<_ No
George L. Gonzales Yes_A No
David B. Lee Yes No
Marilyn D. Lee Yes No
Clayton F. Foulger Yes No

20442
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Bryant F. Foulger Yes No

Brent K. Pratt Yes No

MWT Corporation Yes L~ No_

20. As to each plaintiff for whom you answered “Yes” in Question 6 above, and for
whom you awarded damages in Question 7a-d above, do you find by clear and convincing evidence
that any such plaintiff is entitled to recover punitive damages from defendant Richard E. Wiley? (Do
not answer this question with respect to any plaintiff for whom you did not answer “Yes” in Question

No. 6, or for whom you did not award damages in Question 7a-d.)

Mountain West Television Company Yes No
Jo-Ann W. Kilpatrick Yes No
Joseph C. Lee Yes No
Sidney W. Foulger Yes No
George L. Gonzales Yes No
David B. Lee Yes No
Marilyn D. Lee Yes No
Clayton F. Foulger Yes No
Bryant F. Foulger Yes No
Brent K. Pratt Yes No
MWT Corporation Yes o~ No

DATED this _// day of December, 1998.

/Z;iawxfgézg%

L4
Foreperson
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REED L. MARTINEAU (A2106)

REX E. MADSEN (A2052) F

RICHARD A. VAN WAGONER (A4690) *tﬁ?d%?g;giﬁtbg?r?gt
KEITH A. CALL (A6708)

SNOW, CHRISTENSEN & MARTINEAU G 26 1999
Attorneys for Plaintiffs

10 Exchange Place, Eleventh Floor C—:ﬁw‘“xm
Post Office Box 45000 By S0\ )
Salt Lake City, Utah 84145 Deputy
Telephone: (801) 521-9000

Telecopy: (801) 363-0400

Clerk

IN THE THIRD JUDICIAL DISTRICT COURT

SALT LAKE COUNTY, STATE OF UTAH

JO-ANN W. KILPATRICK, GEORGE L.

GONZALES, JOSEPH C. LEE, DAVID B.

LEE, MARILYN D. LEE, SIDNEY W.

FOULGER, CLAYTON F. FOULGER,

BRYANT F. FOULGER, BRENT K. ORDER DENYING DEFENDANTS’
PRATT, MOUNTAIN WEST TELEVISION POST-TRIAL MOTIONS
COMPANY, a Utah general partner-

ship, and MWT CORPORATION, a Utah

corporation,

Plaintiffs, Case No. 900901064CV

vs.

Judge Glenn K. Iwasaki
WILEY, REIN & FIELDING, a
professional law partnership,
and RICHARD E. WILEY,

Defendants.

The Motion of defendant Wiley, Rein & Fielding for Judgment
Notwithstanding the Verdict, for Partial Judgments Notwithstanding
the Verdict and for a New Trial or Remittitur, and defendant
Richard E. Wiley’s Motion for Judgment Notwithstanding the Verdict,

for Partial Judgments Notwithstanding the Verdict and for a New

21238



Trial or Remittitur, and Defendants’ Motion to Supplement the
Record came on for hearing before the Court on July 1, 1999, at
8:30 a.m., the Honorable Glenn K. Iwasaki presiding. Plaintiffs
were represented by Reed L. Martineau, Rex E. Madsen, Richard A.
Van Wagoner and Keith A. Call of the law firm of Snow, Christensen
& Martineau, and defendants were represented by Daniel L. Berman,
Peggy A. Tomsic and David P. Williams of the law firm of Berman
Gaufin Tomsic Savage & Campbell. The Court, having reviewed the
memoranda and exhibits submitted by the parties, and having heard
oral argument regarding defendants’ motions, and having issued its
Memorandum Decision on August 13, 1999, and good cause appearing,

IT IS HEREBY ORDERED AS FOLLOWS:

1. Defendant Wiley, Rein & Fielding’s Motion for Judgment
Notwithstanding the Verdict, for Partial Judgments Notwithstanding
the Verdict and for a New Trial or Remittitur is hereby denied;

2. Defendant Richard E. Wiley’s Motion for Judgment Not-
withstanding the Verdict, for Partial Judgments Notwithstanding
the Verdict and for a New Trial is hereby denied; and

3. Defendants’ Motion to Supplement the Record is hereby
/F

denied.
DATED this ( ;g day of August, 1999.

BY THE CO

Glenn K. Iwasaki,
District Court Judge
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Approved as to form:

BERMAN GAUFIN TOMSIC SAVAGE & CAMPBELL

Daniel L. Berman

Peggy A. Tomsic

David P. Williams
Attorneys for efer’ldants

Date 'Zq e 4

N:\15556\1\RLM\POST-TRI.OR1
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Certificate of Service

Gloriann Egan states:

That she is employed in the law offices of Snow, Christensen
& Martineau, attorneys for plaintiffs herein; that she served the
attached proposed ORDER DENYING DEFENDANTS' POST-TRIAL MOTIONS,
Case No. 900901064CV, Third Judicial District Court, Salt Lake
County, State of Utah, upon the following parties by placing a true
and correct copy thereof in an envelope to:

Mr. Daniel L. Berman
Ms. Peggy A. Tomsic
Mr. David P. Williams
Berman Gaufin Tomsic Savage & Campbell
50 South Main, Suite 1250
Salt Lake City, Utah 84144
Attorneys for Defendants

and causing the same to be

b@i mailed first class, postage pre-paid,
O hand delivered,

g
on the 26{ day of August, 1999.

Gloriann Egan
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

IN AND FOR SALT LAKE COUNTY, STATE OF fﬁ%@iﬂﬂﬂlﬂﬁoum’
Fhird-Judictat-Bistrict

JO-ANN W. KILPATRICK, GEORGE L. AUG 1 3 1399
GONZALES, JOSEPH C. LEE, DAVID T LAKE UL Y
B. LEE, MARILYN D. LEE, SIDNEY By Qy\W\w"v)
W. FOULGER, CLAYTON F. FOULGER, Depury Clark
BRYANT F. FOULGER, BRENT K.
PRATT, MOUNTAIN WEST TELEVISION MEMORANDUM DECISION
COMPANY, a Utah general
partnership, and MWT Case No. 900901064CV

CORPORATION, a Utah corporation,

Honorable GLENN K. IWASAKI
Plaintiff,

Court Clerk: Janet Banks
vS.

August 12, 1999

WILEY REIN & FIELDING, a
professional law partnership,
and RICHARD E. WILEY.

Defendant.

The above-entitled matter comes before the Court pursuant to
(1) Defendant Wiley Rein & Fielding’s (“WR&F”) Motion for Judgment
Notwithstanding the Verdict, for Partial Judgments Notwithstanding
the Verdict and for a New Trial or Remittitur, (2) Defendant
Richard E. Wiley’s (“Wiley”) Motion for Judgment Notwithstanding
the Verdict, for Partial Judgments Notwithstanding the Verdict and
for New Trial, (3) Defendants’ Motion to Supplement the Record, (4)
Plaintiff’s Motion to Strike or in the Alternative to Tax
Defendants’ Itemized and Verified Cost Bill, and (5) Plaintiffs’
Motion for Rule 54(d). The Court heard oral argument with respect

to these motion on July 1, 1999. Following the hearing, the



KILPATRICK V. WR&F Page 2 MEMORANDUM DECISION

matters were taken under advisement.

The Court having now considered the motions, memoranda, as
well as the applicable statutory and case law, hereby enters the
following ruling.

1. WR&F’s Motion for Judgment Notwithstanding the Verdict; for
Partial Judgments Notwithstanding the Verdict and for a New
Trial or Remittitur
With this motion, WR&F argues the following: (1) the Court

committed error in instructing the jury that WR&F had an attorney-

client relationship with the plaintiff/limited partners of MWT,

Ltd. from the date of conversion through the cash call; (2) WR&F is

entitled to partial JNOV on each of the jury’s damage awards; (3)

under Utah’s comparative fault statute-§78-27-37 Utah Code Ann-WR&F

was entitled to have the comparative fault of all plaintiffs and
all defendants allocated; (4) WR&F is entitled to a new trial on
the ground the jury’s award of $22,800,000 in ownership and cash
distribution damage was based on insufficient evidence and was
excessive or alternatively, WR&F is entitled to a remittitur
reducing the jury’s damage award to a range between $2-5 million;

(5) the Court’s instructions to the Jjury and the failure to

instruct on the law erroneously and insufficiently advised the jury

and misled them resulting in prejudice to WR&F, entitling defendant
to a new trial; (6) WR&F is entitled to a partial judgment

notwithstanding the verdict on the plaintiffs’ claim for breach of
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the duty of confidentiality as there was not sufficient evidence to
submit that claim to the jury; and (7) the Court’s admission of
plaintiffs’ exhibits relating to the indemnity agreement between
defendants and Allstate is clear error in law commanding a new
trial.

Plaintiffs oppose the motion arguing (1) the Court’s
instruction and partial directed verdict that WR&F had an attorney-
client relationship with the plaintiffs/limited partners of MWT,
Ltd. from the date of conversion to the cash call were correct
pursuant to Margqulies v. Upchurch, 696 P.2d 1195 (Utah 1985), (2)
Schutz provided a more than adequate basis for the damage awards
and the jury clearly did not derive its award amounts based on
speculation, (3) the Court properly concluded that the jury should
not compare the fault of each plaintiff 11 different times to
determine the damages recoverable by each plaintiff, (4) all the
verdicts were well within the range of evidence and should be
upheld, (5) all instructions correctly reflected the current state
of the law and accordingly, no prejudice was sustained by the
defendant, and (6) based upon the testimony of Lee and Kilpatrick,
it can easily be said the resulting advice of Wood and Quale
indicated defendant misused information provided to them to the
detriment of plaintiffs, accordingly breaching the duty of

confidentiality. Finally, with respect to the indemnity

1001
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agreements, plaintiffs argue they demonstrated the control
Northstar and Allstate had over WR&F at the time of the sale and
accordingly, their admission was proper.

A. Applicable Standards

1. Judgment Notwithstanding the Verdict.

“A . . . judgment n.o.v. (is] justified only if, after looking
at the evidence and all reasonable inferences in a light most
favorable to the non-moving party, ‘the trial court concludes that
there is no competent evidence which would support a verdict in his

”

favor.’ Cornia v. Wilcox, 898 P.2d 1379, 1383 (Utah 1995);

Braithwaite v. West Valley City Corp, 921 P.2d 997, 999 (Utah

1996); Gold Standard, Inc. v. Getty 0il Co., 915 P.2d 1060, 1066

(Utah 1996).

2. New Trial

“[A] trial judge may properly grant a new trial under Rule
59 (a) (6) when he or she can reasonably conclude that the verdict is
clearly against the weight of the evidence or that there is
insufficient evidence to justify the verdict . . ..” Crookston v.

Fire Ins. Exchange, 817 P.2d 789, 799 n.9 (Utah 1991). “To

demonstrate that the evidence is insufficient to support the jury
verdict, the one challenging the verdict must marshal the evidence
in support of the verdict and then demonstrate that the evidence is

insufficient when viewed in the 1light most favorable to the
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verdict.” Id.
3. Remittitur

The standard for granting a remittitur is whether the jury
award is so excessive as to shock the conscience of the court.
Dixon v. Prothro, 840 P.2d 491, 493 (Kan. 1992).

Turning first to the Court’s peremptory instruction and
partial directed verdict that WR&F had an attorney-client
relationship with the plaintiff/limited partners of MWT, Ltd. from
the date of conversion through the cash call, after reviewing the
record as well as the applicable case law the Court is persuaded
such was wholly appropriate for the reasons set forth in its August
20, 1998 Memorandum Decision. Moreover, in light of the fact that
the jury awarded no damages to David Lee, Marilyn Lee, Clayton
Foulger, Bryant Foulger or Brent Pratt, it appears this instruction
had little if any effect on the jury’s decision to award damages.

With respect to the jury’s award of damages, after looking at
all the evidence and drawing all reasonable inferences in a light
most favorable to the non-moving party, the Court cannot say there
was no competent evidence to support the verdict in plaintiffs’
favor. Indeed, Schutz’ analysis and resulting testimony were
accurate under the applicable case law and provided a more than
adequate basis upon which the jury could have reached its verdicts.

Next, on the issue of comparative fault, the Court is
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convinced its conclusion, not allowing the jury to compare the
fault of all plaintiffs and all defendants, is clearly supported by
the plain language of the statute as well as the applicable case
law. Accordingly, a new trial is not appropriate with respect to
this issue.

As to the jury’s award of $22,8000,000, the Court is not
persuaded such is clearly against the weight of the evidence or
that there was insufficient evidence to Jjustify the verdict.
Indeed, the damage evidence in this case, including the Frazier,
Gross & Kadelc, Barry Wood, CPL and Northstar analyses, as well as
Schutz’s reports and testimony, more than adequately support the
verdicts which were all well within the range of evidence.

With respect to the Court’s instructions to the jury, a review
of the record in this matter demonstrates that the instructions, as
given, set forth the applicable law. Additionally, on the issue of
waiver and estoppel, these concepts were given in substance.

Focusing on the duty of confidentiality, both Joseph Lee and
Jo-Ann Kilpatrick testified that they provided confidential
information to the defendants. Moreover, according to the evidence
at trial, Lee sent letters to Wood regarding the partner’s limited
financial resources and Wood sent those letters to Quale. In sum,
viewing the evidence in the 