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I1l. STATEMENT OF JURISDICTION

The Utah Supreme Court has jurisdiction in this case pursuant to Utah Code Ann.
878A-3-102(3)(j). The case was assigned to the Utah Court of Appeals pursuant to Utah
Code Ann. §78A-103(2)(j).

IV. STATEMENT OF THE ISSUES PRESENTED

A. Did the trial court err in concluding that the Ute Indian Tribe of the Uintah
and Ouray Reservation (“Tribe”) is a necessary and indispensable party as to causes of
action which are state law claims brought against Tribal officials for ultra vires acts as
well as other parties who are not affiliated with the Tribe, which occurred outside of Ute
Tribal land and within the State of Utah?

The standard for review is an abuse of discretion standard. See Seftel v. Capital
City Bank, 767 P.2d 941, 947 (Utah Ct. App. 1989). Although not necessary to preserve
this issue, this issue was preserved in the trial court. R. 198-200, 203-217, 259-272.

B. Did the trial court err in not concluding that the state’s interests in
promoting fair and competitive business activity free from unlawful interference from
foreign powers, by protecting non-Indian state residents, who compose roughly 95% of
the area population, state small businesses, and the oil and gas industry, which is the
lifeblood of the local economy, outweigh the interests of the Tribe in regulating non-
Indian business activities that occur within the state and outside of Ute Tribal land, the

jurisdiction of the Tribe, and within the jurisdiction of the State of Utah?
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This is a jurisdictional issue and the standard for review is under a correction of
error standard. The trial court’s ruling is given no deference. Barton v. Barton, 2001 UT
App 199, {7, 29 P.3d 13. This issue was preserved in the trial court. R. 1483-1499.

C. Did the trial court err in granting the Utah R. of Civ. P. 12(b)(6) motions to
dismiss filed by various defendants?

The standard for review is under a correction of error standard. The trial court’s
ruling is given no deference. See St. Benedict’s Dev. Co. v. St. Benedict's Hosp., 811
P.2d 194, 196 (Utah 1991) (cited authorities omitted).

As it relates to the tort of extortion, the trial court found as a matter of law that the
State of Utah does not recognize this cause of action. This issue of first impression
presents a question of law and the trial court is given no deference. Id. These issues
were preserved in the trial court. R. 664-685, 689-703.

D. Did the trial court err in concluding that the tribal officials are immune
from suit, where the conduct complained of violates state law, occurred outside of Ute
Tribal land within the State of Utah, and outside the jurisdiction of the Tribe?

This is a jurisdictional issue and the standard for review is under a correction of
error standard. The trial court’s ruling is given no deference. Barton v. Barton, 2001 UT
App 199, 17. This issue was preserved in the trial court. R. 1151-1179.

E. Did the trial court err in finding that the Tribe did not waive sovereign
immunity, by making a general appearance in state court and seeking affirmative relief

from the state court beyond a dismissal on the grounds of jurisdiction?
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The standard for review is under a correction of error standard and the trial court’s
ruling is given no deference. State v. Reber, 2007 UT 36, 18, 171 P.3d 406. This issue
was preserved in the trial court. R. 1458-1465

F. Did the trial court err by not allowing supplemental pleadings, where
Plaintiffs/Appellants sought leave to plead supplemental facts which did not occur until
well after the complaint was drafted and during periods the action was stayed in state
court?

A Utah R. of Civ. P. 15(d) motion is “addressed to the sound discretion of the
court, and leave to serve a supplemental pleading ‘should be liberally granted unless good
reason exists for denying leave.”” Sw. Nurseries, LLC v. Florists Mut. Ins., Inc., 266 F.
Supp. 2d 1253, 1256, (D. Colo. 2003) (quoted authority omitted). “Refusing leave to
amend is generally only justified upon a showing of undue delay, undue prejudice to the
opposing party, bad faith or dilatory motive, failure to cure deficiencies by amendments
previously allowed, or futility of amendment.” Frank v. U.S. West, Inc., 3 F.3d 1357,
1365 (10th Cir. 1993). This issue was preserved in the trial court. R. 1469-1482.

V. STATEMENT OF STATUTES, ORDINANCES, RULES AND REGULATIONS

OF CENTRAL IMPORTANCE TO THE APPEAL
1. Utah R. of Civ. P. 19:

Joinder of persons needed for just adjudication.
See Aplt. Addendum Page 2
2. UTAH CONST. art. XI1 8 19 [Blacklisting forbidden]

Each person in Utah is free to obtain and enjoy employment
whenever possible, and a person or corporation, or their agent,
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servant, or employee may not maliciously interfere with any person
from obtaining employment or enjoying employment already
obtained from any other person or corporation.

3. UTAH CONST. art. XVI 8 4 [Exchange of blacklists prohibited]

The exchange of black lists by railroad companies, or other
corporations, associations or persons is prohibited.

VI. STATEMENT OF THE CASE

Plaintiffs filed suit in the trial court asserting several state law claims, including
tortious interference with economic relations, extortion, unlawful restraint of trade,
blacklisting and civil conspiracy against Defendants Cesspooch, LaRose and Wopsock,
as well as other defendants, who were added in the amended complaint, including
Newfield Exploration Company, Newfield Rocky Mountains, Inc., Newfield RMI, LLC,
L.C. Welding & Construction, Inc. Scamp Excavation, Inc., Huffman Enterprises, Inc.,
LaRose Construction Company, Inc., and D.Ray C. Enterprises, L.L.C. Plaintiffs’ relief
requested included a request for declaratory judgment that “the assertion of Tribal
jurisdiction as a defense to Plaintiffs’ claims is unavailing, as the Tribe lacks jurisdiction”
over certain land categories set forth in the pleading.

On September 20, 2013, the Tribe removed the case to federal court. Following
the filing of the removal notice, Plaintiffs filed a motion requesting remand to the state
court. On July 1, 2014, the Federal District Court granted Plaintiffs’ motion (the

“Remand Order”). The Tribe appealed the Remand Order to the 10th Circuit Court of

Appeals. By opinion entered August 13, 2015, the Remand Order was upheld. The trial
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court granted motions to dismiss filed by various Defendants resulting in the dismissal of
all of Plaintiffs’ claims on May 12, 2016.
A. FACTS RELEVANT TO THE ISSUES ON APPEAL

1. Procedural Facts

The Verified Complaint for Declaratory and Injunctive Relief (“Original
Complaint™) was filed by Plaintiffs in this matter on April 5, 2013. R. 1-21. The Original
Complaint identified four Defendants (collectively referred to as the “Initial
Defendants”), the Ute Indian Tribe of the Uintah and Ouray Reservation (the “Tribe”),
Dino Cesspooch, individually and as a Ute Tribal Employment Rights Office (“UTERQO”)
Commissioner, Jackie LaRose, individually and as a UTERO Commissioner, and Sheila
Wopsock, individually and as the UTERO Director. R. 1-21.

The complaint sought declaratory judgment with respect to the Tribe’s and tribal
official’s exercise of authority over non-Indians in certain categories of land. R. 1-21.
The complaint then alleged two state law causes of action, tortious interference with
economic relations and extortion, against the tribal officials for their ultra vires actions
which damaged Plaintiffs. R. 1-21.

On May 1, 2013, J. Preston Stieff filed an Entry of Special Appearance and a
motion to dismiss the complaint on behalf of the Initial Defendants. R. 198-200, 203-217.
The Initial Defendants asserted four basic arguments to support dismissal, including that
the court lacked jurisdiction due to insufficient process and insufficient service of
process, the court lacked subject matter jurisdiction in the absence of a valid waiver of

sovereign immunity, the court lacked jurisdiction over necessary and indispensable
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parties, and the court lacked jurisdiction because Plaintiffs failed to exhaust
administrative remedies. R. 203-217.

The Initial Defendants requested that the state court interpret and make
conclusions of law related to the issue of sovereign immunity. R. 203-217. This included
requests that the state court analyze and interpret the waiver provisions of the UTERO
Ordinance, and the Law and Order Code of the Ute Indian Tribe. R. 203-217. Affidavits
were presented to the state court and it was requested that the state court dismiss the case
based on the “facts and legal authorities” cited in the memorandum supporting the motion
to dismiss. R. 218-220, 203-217.

The Initial Defendants also filed two motions requesting pro hac vice admission
for two attorneys for the Tribe. R. 398-400, 405-407 and those motions were granted by
respective orders on June 11, 2013. R. 419-422. On July 8, 2013, Patrick Boice filed his
Notice of Substitution of Counsel, for Defendants Cesspooch, LaRose and Wopsock. R.
427-428.

Plaintiffs filed their motion requesting leave to amend the complaint on July 17,
2013. R. 431-435. The amended complaint (“Amended Complaint”) seeks a declaration
that “the assertion of Tribal jurisdiction as a defense to Plaintiffs’ claims is unavailing, as
the Tribe lacks jurisdiction” over certain land categories set forth in the amended
complaint, and then asserts several state law claims, including tortious interference with
economic relations, extortion, unlawful restraint of trade, blacklisting and civil
conspiracy against Defendants Cesspooch, LaRose and Wopsock, as well as other

Defendants, who were added in the Amended Complaint, including Newfield Exploration
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Company, Newfield Rocky Mountains, Inc., Newfield RMI, LLC, L.C. Welding &
Construction, Inc., Scamp Excavation, Inc., Huffman Enterprises, Inc., LaRose
Construction Company, Inc. and D.Ray C. Enterprises, L.L.C. R. 548-579.

Not all Defendants are implicated in each cause of action and no causes of action
are asserted against the Tribe other than defensive declaratory relief nor are any damages
sought from the Tribe pursuant to the Amended Complaint. R. 548-579. The sole relief
sought respecting the Tribe is defensive declaratory relief that assertion of Tribal
jurisdiction in certain land categories outside the jurisdiction of the Tribe does not defeat
Plaintiffs’ state law claims against the other parties. R. 548-579.

On July 22, 2013, the state court held the hearing on the Initial Defendants’
Motion to Dismiss. The parties argued every element of the motion, including issues as to
service, sovereign immunity, indispensable parties and exhaustion of administrative
remedies. R. 198-200, 203-217. In terms of service, the Tribe argued, among other
things, that service of process on the Tribe would need to be completed through the Ute
Tribal Court, that all six (6) members of the Business Committee (the governing body of
the Tribe) must be served, that the summons and complaint must be domesticated by the
Ute Tribal Court and that the Ute Tribal Court must be petitioned to authorize service. R.
371-379.

The state court rendered a partial decision rejecting the Tribe’s argument as to
service requirements on the Tribe, by allowing service by mail on the Tribe and
Defendant Wopsock. R. 508-507. Defendants Cesspooch and LaRose had already been

personally served in May 2013.
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The court also afforded all parties the opportunity to brief the issue of whether the
Initial Defendants had made a general appearance rather than a special appearance by
including items other than service issues in their motion to dismiss. The parties were
allowed until August 2, 2013 to brief the issue. R. 508-511. Plaintiffs, the Tribe, and
Defendants Cesspooch, LaRose and Wopsock subsequently briefed the issue and it was
pending before the trial court at the time of the removal to federal court. R. 484-490, 493-
495, 498-499. At the July hearing, the trial court then took the remaining issues under
advisement.

The Initial Defendants did not oppose the motion to amend the complaint, and, on
August 16, 2013, the state court entered its order permitting the amending of the
complaint. R. 519-520. The Amended Complaint was served on Defendants, and returns
were filed with the state court. R. 526-530, 533-536, 537-544, 582-603, 607-618, 622-
625.

The Tribe filed a notice of removal on September 20, 2013. R. 629-636. Plaintiffs
then filed a motion requesting remand to the state court. In granting remand, the federal
court observed that “th[e] defendants . . . submitted and argued a nearly identical motion
to dismiss in th[at] [c]ourt as the motion originally filed and argued before the state
court.” R. 648-655. The court further opined, “Thus, it seems defendants held nothing
back in an effort to dispose of the matter in the first instance before the state court.” R.
648-655.

Defendants appealed the Remand Order to the 10th Circuit Court of Appeals.

Defendants also filed a motion in the state court to stay the action. On October 9, 2014,
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the action was stayed by the trial court during the pendency of the appeal of the Remand
Order. R. 738-742, 895-900. By opinion entered August 13, 2015, the Remand Order was
upheld. R. 1031-1047. The trial court granted motions to dismiss filed by various
defendants resulting in the dismissal of all of Plaintiffs’ claims on March 28, 2016. R.
1757-1794.

2. Facts Pleaded in Amended Complaint

The Amended Complaint consists of 33 pages. The following is a summary of the
facts alleged and assumed true for purposes of the Utah R. of Civ. P. 12 motions granted
by the district court and relevant to the issues on appeal.

Plaintiffs are persons and corporations domiciled in and doing business in
Duchesne and Uintah Counties. R. 549-550. Plaintiffs provide dirt, sand, and gravel
products, and lease heavy equipment (the “Products”). R. 553-554. Plaintiffs’ business
activities do not require them to access or even pass through Ute Tribal land, with
operations confined to fee land outside of Ute Tribal land as defined under Hagen v.
Utah, 510 U.S. 399, 114 S. Ct. 958 (1994). R. 553-554.

The Tribe is a federally recognized tribe with reservation lands located in
Duchesne and Uintah Counties. Defendant Dino Cesspooch (“Commissioner Cesspooch”
or “Cesspooch”) is an appointed UTERO Commissioner, and is sued in his individual as
well as his official capacity. R. 550. Defendant Jackie LaRose (“Commissioner LaRose”
or “LaRose”) is an appointed UTERO Commissioner, and is sued in his individual as

well as his official capacity. R. 550. Defendant Sheila Wopsock (“Director Wopsock™ or
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“Wopsock™) is the appointed Director of the UTERO Commission, and is sued in her
individual as well as her official capacity. R. 550.

Defendants, Newfield Production Company and Newfield Rocky Mountain, Inc.
are Delaware corporations, Defendant Newfield RMI, LLC is a Delaware limited liability
company, and Defendant Newfield Drilling Services Inc. is a Utah corporation, and all of
these entities (referred to collectively herein as “Newfield”) are under common
ownership and control, and are engaged in the exploration, development and production
of crude oil, natural gas, and natural gas liquids with production regions, employees,
operations, and doing business in Duchesne and Uintah Counties. R. 550-551.

Defendant L.C. Welding & Construction, Inc. (“L.C. Welding”) is a Utah
corporation. R. 551. Defendant Scamp Excavation, Inc. (“Scamp”) is a Utah corporation.
R. 551. Defendant Huffman Enterprises, Inc. (“Huffman”) is a Utah corporation. R. 551.
Defendant LaRose Construction Company, Inc. (“LaRose Construction”) is a Utah
corporation. R. 551. Defendant D.Ray C. Enterprises, L.L.C. (“D.Ray Enterprises”) is a
Utah limited liability company. R. 552. All of these entities, like Newfield do business in
Utah and are subject to jurisdiction in Utah. R. 550-552.

Duchesne and Uintah Counties are located in Utah’s Uintah Basin. R. 552. The
major economic force of the Uintah Basin is the oil and gas industry. R. 552. A majority
of the revenue earned by Plaintiffs is generated by providing the Products to oil and gas
companies. R. 553.

There are approximately 54,000 residents of Uintah and Duchesne Counties. R.

552. The Uintah and Ouray Reservation of the Ute Indian Tribe is located within the
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Uintah Basin. R. 552. There are approximately 3,000 enrolled members of the Tribe. R.
553.

Since in or about September 2012, Cesspooch has harassed, threatened, bullied,
and intimidated Plaintiffs by threatening to utilize his position asa UTERO
Commissioner to “shut down” Plaintiffs’ businesses if UTERO certification was not
obtained. R. 554. Cesspooch’s threats subjected Plaintiffs to duress because oil and gas
companies, including Newfield, have . . . cooperated with and assisted Cesspooch by
refusing work and to do business with companies similar to Plaintiffs’. . .”” effectively
putting these companies out of business. R. 554.

Plaintiffs explained that their business operations were confined to private fee land
and that they do not access or even travel through Ute Tribal land in their business
operations. R. 554-555. Despite this, Cesspooch persisted in and escalated his threats,
including threats to impound Plaintiffs’ heavy equipment that was located on private fee
land, not within Ute Tribal land. R. 555. Under duress and in an effort to save their
businesses, Plaintiffs obtained UTERO Certification in or about November 2012. R. 555-
556.

Even after UTERO Certification was obtained, Cesspooch persisted in his threats.
R. 556. Plaintiffs were accosted by Cesspooch at the China Star Restaurant located in
Roosevelt, Utah. R. 556. Cesspooch claimed his signature on certification documents
issued to Plaintiffs were no good and his signature had been forged. R. 556. At a later
meeting at another restaurant in Roosevelt, Cesspooch did an about-face and informed

Plaintiffs that their UTERO Certification was good. R. 557.
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In February 2013, while Plaintiffs were traveling on Highway 40 in Roosevelt,
they were forced to pull over by Cesspooch into a local business parking lot located
within Roosevelt. R. 557-558. Cesspooch then attempted to extort Plaintiffs. R. 557-558.

A short time after Plaintiffs refused Cesspooch’s extortionist demands, Director
Wopsock sent correspondence accusing Plaintiffs of submitting false and inaccurate
official tribal, state and federal documents. R. 558. On March 20, 2015, Wopsock
demanded that all oil and gas companies cease doing business with Plaintiffs. R. 558.

Wopsock’s demands were not limited to Ute Tribal lands. R. 558.

Newfield cooperated and complied with Wopsock’s directives and, by email dated
March 22, 2013, informed Plaintiffs that it would no longer utilize their Products. R. 558.
This was not limited to business conducted on Ute Tribal land, R. 558, and the situs of
Plaintiffs’ business operations is exclusively outside of Ute Tribal land. R. 554-555.
Newfield has also refused to do business with any third party who utilizes Plaintiffs’
Products. R. 559. Newfield has informed Plaintiffs that it will not do business with
Plaintiffs or work with anyone who does business with Plaintiffs based on their
cooperation with the UTERO officials.! R. 559. Newfield’s cooperation with the
unlawful and ultra vires actions of tribal officials in blacklisting and boycotting Plaintiffs
Is the direct and proximate cause of substantial damages to Plaintiffs. R. 559. Plaintiffs

discussed this matter with Cesspooch who was unable to provide Plaintiffs with a single

1 UTERO officials and tribal officials are used interchangeably throughout this brief.
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reason why the UTERO officials terminated Plaintiffs’ businesses, and had Plaintiffs
blacklisted and boycotted by the local oil and gas industry. R. 559.

Cesspooch has threatened third parties that he would “shut down” their businesses
if they leased any equipment from Plaintiffs. R. 560. Nelson Construction, Inc. informed
Plaintiffs that Wopsock demanded that they not utilize Plaintiffs’ rock crushing
equipment that is located on private ground that is not on Ute Tribal land. R. 560.

UTERO officials have engaged in a pattern and practice of extorting money from
area businesses by threatening to “shut down” their operations if the businesses do not
pay the UTERO officials. R. 560. For example, Cesspooch, a convicted felon, has
demanded 10% of area businesses’ gross revenues in return for “keep[ing] them working
and UTERO compliant.” R. 560. UTERO officials dictate to oil and gas companies which
contractors will be awarded bids and which contractors are not to be used. R. 561. These
directives are not limited to work performed on Ute Tribal land, and have resulted in
substantial harm to Plaintiffs’ enterprises outside of Ute Tribal land. R. 562.

LaRose, at all relevant times, owned an interest in an oil & gas service company,
LaRose Construction. R. 561. LaRose received bribes and work from Huffman, a
competitor of Plaintiffs, in exchange for LaRose’s abusing his position as a UTERO
Commissioner and wrongfully diverting business from Plaintiffs to Huffman. R. 561.
LaRose, L.C. Welding, and Scamp conspired to receive an economic interest in a sand
and gravel pit located outside of tribal land which commenced operation after Plaintiffs
were “shut down” by Wopsock, Cesspooch, and LaRose. R. 561. Wopsock, Cesspooch,

and LaRose conspired to abuse their UTERO positions to destroy Plaintiffs’ businesses in
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an effort to eliminate competition and because Plaintiffs refused to pay Cesspooch’s
extortionist demands. R. 562. LaRose Construction and D.Ray Enterprises participated in
the conspiracy and derived a substantial economic benefit by eliminating Plaintiffs as a
competitor of the aforementioned sand and gravel pit. R. 571.

Defendants conspired together and acted with improper purpose and/or through
improper means with said action exceeding the limits of the jurisdiction the Ute Tribe. R.
568. This was done to promote Defendants’ own business interests resulting in injury to
Plaintiffs. R. 568. Defendants intentionally and maliciously engaged in a conspiracy for
the purpose of causing damage to Plaintiffs and obtained unlawful financial gain. R. 573.
All acts and occurrences complained of in the Amended Complaint occurred on fee land
outside of Ute Tribal land as defined under Hagen v. Utah, 510 U.S. 399 (1994). R. 562.

3. Supplemental Facts

Plaintiffs sought to supplement the facts set forth in the Amended Complaint
pursuant to Utah R. of Civ. P. 15(d). These allegations relate to events that occurred
during the lengthy period the matter was stayed while on appeal to the 10th Circuit, and
are summarized below.

Newfield demanded on numerous occasions that no subcontractors utilize the
Plaintiffs’ Products. R. 1476-1480. Newfield threatened that any subcontractors found
utilizing Plaintiffs’ Products would be prohibited from doing subcontract work for
Newfield. R. 1476.

Plaintiffs’ sand and gravel pits were located where the Products could be

transported to Newfield oil and gas production locations for less than competitors, and,
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after transferring a sand and gravel pit lease to a third party lessee, Newfield began
purchasing products from that lessee. R. 1476-1477. UTERO officials and employees
have continued to threaten and harass any third party seen leaving a sand and gravel pit
operated by Plaintiffs, this harassment has taken place on county roads located non-Tribal
land and threats include blacklisting any third party seen leaving Plaintiffs’ sand and
gravel pits. R. 1477. The threats are made regardless of whether the Products are to be
used by oil and gas production companies or for private projects on non-Tribal land,
county, city or state projects, and the threats and harassment have resulted in Plaintiffs
losing sales. R. 1477-1478. For example, C&R Crane was blacklisted by UTERO
officials, with the aid and cooperation of oil and gas production companies such as
Newfield, after one of C&R Crane's employees was harassed and threatened by tribal
officials after leaving one of Plaintiffs’ pits. R. 1478.

Kaufusi Excavating, an excavation company, was not allowed to bid on work for
Newfield after being blacklisted by UTERO Officials for leasing Plaintiffs’ equipment.
In a Newfield bid walk that occurred in December of 2015, the only companies allowed
by Newfield to bid on the project were Defendants LaRose Construction, Huffman, and
L.C. Welding. R. 1478. Defendants have been effective in eliminating competition. R.
1478-1479.

A private investigative firm commissioned by the Tribe submitted a report
confirming that UTERO Officials, acting ultra vires, have made unlawful monetary

demands on local small businesses, like Plaintiffs, catering to the oil and gas industry. R.
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1479. Cesspooch and LaRose have obstructed investigations and some Defendants’ files
have been removed from the UTERO office. R. 1479.

On January 8, 2015, the Tribe sent UTERO demands to all employers “engaging
in commercial or employment activity within the exterior boundaries of the Uintah and
Ouray Reservation” that non-Indians must first be terminated if there is any reduction in
the employer’s workforce. R. 1480. This demand is made of companies, including
Plaintiffs, that operate within exterior boundaries but outside of Ute Tribal land. R. 1480.

VIl. SUMMARY OF ARGUMENTS

1. The Tribe is not a necessary or indispensable party as to lawsuits brought to
enjoin ultra vires acts of tribal officials that violate state law and occur outside of Ute
Tribal land. This matter involves tribal officials in extorting and blacklisting Plaintiffs,
and engaging in other noncompetitive measures. It is not a critical interest of the Tribe to
facilitate such acts, especially where those acts occur outside of Ute Tribal land. Indeed,
attempting to regulate business activities which occur outside of Ute Tribal land has
nothing to do with protecting the Tribe’s self-governance, and these activities are clearly
within the purview of local, state, and federal bodies, not the Tribe.

2. The State of Utah’s interest in promoting fair and competitive business
activity outweighs the interest of the Tribe in regulating non-Indian business activities
that occur within the state, and outside of Ute Tribal land. Allowing tribal officials to
regulate businesses outside of Ute Tribal land results in enterprises operating exclusively
intrastate being subjected to regulatory control by a foreign power, and infringes upon the

jurisdiction of the state.
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3. The allegations set forth in the 32-page Amended Complaint provide
sufficient notice to meet the elements of the tortious interference claim, including that
Newfield assisted tribal officials in unlawfully boycotting and blacklisting Plaintiffs, and
threatening to similarly blacklist third parties who chose to do business with Plaintiffs.
The alleged purposes of this activity were to eliminate competitors of the official’s own
businesses or those of their benefactors and to retaliate against Plaintiffs for their refusal
to be extorted. The unlawful threats would have been meaningless but for Newfield’s
assistance in enforcing them against Plaintiffs.

4, Utah’s recognition of a cause of action for extortion is a matter of first
impression. Currently, several causes of action exist for claims akin to extortion,
including an individual’s right to sue for losses caused by theft, and the Court should
recognize a private cause of action for extortion.

5. The Amended Complaint is clear that the arrangement between tribal
officials and Newfield was an unlawful restraint of trade, was not limited to Ute Tribal
land, and included conduct against Plaintiffs as well as third parties. Plaintiffs allege per
se violations of Utah antitrust laws, including unlawful boycotting and bid rigging, and
the Amended Complaint is not only sufficient but detailed.

6. In rejecting the blacklisting claim, the trial court reasoned that Newfield
followed the direction of UTERO by not using Plaintiffs for work completed on Tribal
land. This finding misapprehends the facts alleged by Plaintiffs, which are that Plaintiffs’

business operations are conducted exclusively outside of Tribal land. Moreover, Newfield
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cooperated with UTERO officials in blacklisting Plaintiffs and third parties who were
doing business with Plaintiffs.

7. The Amended Complaint alleges facts sufficient to establish the elements
of civil conspiracy. As enumerated therein, UTERO officials asked Newfield to
discontinue using Plaintiffs’ Products or third-parties who utilized Plaintiffs’ Products,
and Newfield assisted tribal officials in committing their tortious and illegal activities.

8. Defendants D.Ray Enterprises and Larose Construction participated in the
conspiracy in order to eliminate Plaintiffs as a competitor and to retaliate for Plaintiffs’
refusal to be extorted. The state court has jurisdiction over these Defendants for their
ultra vires acts in violation of state law, which occurred within the State of Utah and
outside of Ute Tribal land.

9. Abundant precedent provides that tribal officials are liable in state court for
damages for ultra vires acts even though a tribe may have sovereign immunity. The tribal
officials’ wrongful conduct outside of Ute Tribal land is beyond the jurisdiction and valid
authority of the Ute Tribe, and, thus, the tribal officials have no immunity from suit.

10.  While it is an issue of first impression in Utah, persuasive authority
provides that when a tribe seeks affirmative relief from a state or federal court, the tribe
waives sovereign immunity. In addition to invoking sovereign immunity on behalf of the
Tribe, the Tribe sought dismissal of the entire case, contending the Tribe is a necessary
and indispensable party, invited the trial court to interpret provisions of the UTERO

Ordinance in consideration of exhaustion of administrative remedies, and filed for a stay.
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The state court must necessarily have jurisdiction to grant the affirmative relief the Tribe
requested, and the Tribe waived sovereign immunity.

11.  Permitting Plaintiffs to file the supplemental pleading in this matter would
not have caused undue delay or prejudice, and should have been granted by the trial court.
This is especially true where the wrongs complained of are continuing and occurred
during the lengthy period the action was stayed by the trial court, at Defendants’ behest.

VIIl. ARGUMENT
A. The trial court erred in concluding that the Tribe is a necessary and
indispensable party, as to causes of action which are state law claims brought
against Tribal officials for ultra vires acts as well as other parties who are not
affiliated with the Tribe, which occurred outside of Ute Tribal land and within the
State of Utah, leaving Plaintiffs with no recourse.

Utah R. of Civ. P. 19(a) requires the joinder of necessary parties. To determine
whether a party is necessary, a court should consider the two general factors in rule 19(a).
First, a party is necessary if in his absence complete relief cannot be accorded among
those already parties. Utah R. Civ. P. 19(a) (1). Second, a party is necessary if he claims
an interest relating to the subject of the action and is so situated that the disposition of the
action in his absence may (i) as a practical matter impair or impede his ability to protect
that interest or (ii) leave any of the persons already parties subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent obligations by reason of his claimed
interest. Landes v. Capital City Bank, 795 P.2d 1127, 1130 (Utah 1990). “The burden of
presenting specific facts and reasoning that lead to the conclusion that a party is a
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necessary or indispensable party is on the party attempting to persuade the court that
parties are necessary.” Jennings Inv., LC v. Dixie Riding Club, Inc., 2009 UT App 119,
38, 208 P.3d 1077 (cited authority omitted).

In granting the Tribe’s motion to dismiss, the trial court found that the Tribe is a
necessary and indispensable party under Utah R. of Civ. P. 19, opining, “The inquiry is
whether the Tribe claims an interest relating to the subject of the action and is so situated
that the disposition of the action in its absence may as a practical matter impair or impede
its ability to protect that interest.” R. 1767. The trial court found that the ability to issue
the “directives” at issue is a “critical interest of the Tribe”. R. 1768.

The said directives are mandates that oil and gas production companies, including
Newfield, refuse to do business with Plaintiffs, R. 558, even though Plaintiffs operate
outside of Ute Tribal land and their Products are used outside of Ute Tribal land, R. 553-
55, and, further, that Newfield refuse to do business with any third party doing business
with Plaintiffs. R. 559. As reiterated throughout the Amended Complaint, not only do the
business activities at issue take place outside of Ute Tribal land, generally, R. 548-579,
but the purpose for the directives was to punish Plaintiffs for refusing to pay Tribal
officials’ extortionist demands. R. 558, 569. Additionally, the directives are not limited to
a prohibition against use of Plaintiffs’ Products on tribal ground. R. 553.

The trial court’s analysis that the regulated conduct occurred on Ute Tribal land
conflicts with the facts set forth throughout the Amended Complaint. Generally, R. 548-
579. The directives are a blanket blacklist/boycott of Plaintiffs regardless of the location

where the Products may be used. It is not a “critical interest” of the Tribe to facilitate
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Tribal officials’ extortion of businesses that operate exclusively outside of Ute Tribal
land or to regulate Products that are utilized outside of Ute Tribal land. Regulatory
authority within the State of Utah and outside of Ute Tribal land falls under the purview
of local, state, and, in some instances, federal regulatory bodies.

The trial court’s holding is catastrophic to the interests of Plaintiffs and other
business concerns providing products or services in the Uintah Basin. It shrouds tribal
officials, acting ultra vires, and their co-conspirators with sovereign immunity, and
allows them to continue to extort, threaten, harass, and damage, with impunity, every
business which will not capitulate to their edicts, even though the businesses operate
solely outside of Ute Tribal land. Further, if the Tribe were a necessary party for every
action commenced against a tribal official, no action against a tribal official would be
viable. This is contrary to well established precedent.

The UTERO officials are not entitled to immunity for actions undertaken that are
beyond the jurisdiction of the Tribe. For purposes of the motions before the trial court,
the facts that the officials acted outside the scope of the jurisdiction of the Ute Tribe must
be assumed true. R. 562.

In Puyallup Tribe v. Dep’t of Game of the State of Washington, 433 U.S. 165, 168-
171,97 S. Ct. 2616, 2619-2620 (1977), the Court held that a suit to enjoin violations of
state law by individual tribal members is permissible and does not implicate sovereign
immunity. The Court further suggested that this includes suits against tribal officials
brought in state court. Id. at 171-173. Even though the defendants in Puyallup Tribe,
supra, were not tribal officials, the Court cited it in finding a tribal governor not immune
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from a suit seeking relief against enforcement of a tribal ordinance. See Santa Clara
Pueblo v. Martinez, 436 U.S. 49, 59, 98 S. Ct. 1670, 1677 (1978).

Consistently, in Oklahoma Tax Comm 'n v. Citizen Band Potawatomi Indian
Nation, 498 U.S. 505, 514, 111 S. Ct. 905, 912 (1991), the Court stated, “In view of our
conclusion with respect to sovereign immunity of the Tribe from suit by the State,
Oklahoma complains that, in effect, decisions such as Moe and Colville give them a right
without any remedy. There is no doubt that sovereign immunity bars the State from
pursuing the most efficient remedy, but we are not persuaded that it lacks any adequate
alternatives. We have never held that individual agents or officers of a tribe are not liable
for damages in actions brought by the State.”

An analysis on point is set forth in Maxwell v. Cnty. of San Diego, 708 F.3d 1075
(9th Cir. 2013). In Maxwell, the court reasoned that tribal sovereign immunity derives
from the same common law principles that shape state and federal sovereign immunity.
Id. at 1087-88. A suit brought against individual officers in their individual capacities, as
in the instant case, does not implicate sovereign immunity. Id.

More examples include holdings that sovereign immunity does not extend to tribal
officials when acting outside their authority in violation of state law. See Trump Hotels
& Casino Resorts Dev. Co., LLC v. Rocow, 2005 Conn. Super. LEXIS 1215 (Conn.
Super. Ct. May 2, 2005). In N. States Power Co. v. Prairie Island Mdewakanton Sioux
Indian Cmty., 991 F.2d 458, 462, 1993 U.S. App. LEXIS 7698, {{ 11-14 (8th Cir. 1993),
the court held that sovereign immunity does not protect tribal officers acting beyond the

scope of the authority the tribe was capable of bestowing on them. In the instant case,
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Plaintiffs have alleged that the tribal officials are acting beyond the scope of the authority
the Tribe is capable of bestowing, and in violation of state law. R. 562.

The trial court reasoned a . . . determination by the Court that the UTERO
officials’ act of sending the directive to Newfield was wrongful is potentially prejudicial
to the Tribe.” R. 1768-1769. The trial court continued that this could be prejudicial to the
Tribe’s ability to regulate its affairs, the Tribe could ban any person or company from
doing business on Tribal ground for any reason, and the directives at issue could create a
significant prejudice against a key interest in tribal self-governance. R. 1769. It is
expressly clear from the allegations in the Amended Complaint that Plaintiffs do not do
business on tribal ground and the directives at issue were not limited to a prohibition of
utilizing the Plaintiffs’ Products on tribal ground but were a blanket
blacklisting/boycotting of Plaintiffs. Generally, 548-579.

Further, the trial court could not conceive of any relief that would not prejudice
the Tribe. R. 1769. Clearly, limiting relief to restraining conduct that is ultra vires, occurs
outside of Ute Tribal land, and in violation of state law as set forth in the Amended
Complaint would prejudice no legitimate interest of the Tribe.

In summary, the Tribe is not a necessary party as to lawsuits brought to enjoin
ultra vires acts of tribal officials that violate state law and occur on state land outside of
Ute Tribal land. Therefore, the Tribe is not a necessary party pursuant to Utah R. of Civ.
P. 19(a).

If a party is not a necessary party, the inquiry stops and Utah R. of Civ. P. 19(b)

need not be analyzed. However, the trial court also erroneously found that the Tribe is
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an indispensable party under Utah R. of Civ. P. 19(b). “If the court finds that the party is
necessary according to these criteria, rule 19 provides that the party shall be joined.
Thus, under the language of the rule, if the party is necessary and joinder is feasible, then
joinder is mandatory. Nevertheless, failure to join generally is not considered to be a
jurisdictional defect.” Landes, 795 P.2d at 1131.

The indispensability of a party is determined by examining, “(1) to what extent a
judgment rendered in the [party’s] absence will prejudice [the party] or those already
parties; (2) the likelihood of reducing or avoiding prejudice by protective measures or
provisions in the judgment; (3) the adequacy of the judgment which might be entered in
the [party’s] absence; and (4) the adequacy of the plaintiff’s remedy if the action is
dismissed for nonjoinder.” Mower v. Simpson, 2012 UT App 149, 128, 278 P.3d 1076.

The reasons the Tribe would not suffer prejudice should a judgment be rendered
have been addressed, supra, and will not be reiterated here. However, the trial court also
reasoned that Newfield may be subject to, “inconsistent obligations” in State Court and
before the Tribe. R. 1771. The trial court reasoned, “Because of the potential for
inconsistent judgments between the state courts and the UTERO commission, Newfield is
placed in the untenable position of operating in potential violation of inconsistent
directives from courts of two jurisdictions.” R. 1772. Newfield may have to choose
between complying with and aiding tribal officials in unlawful and ultra vires directives
that violate state law causing damages to state residents, or comply with state law and
risk sanctions before the Tribe. However, as set forth in the Amended Complaint, the
business activities at issue occur outside of Ute Tribal land and within the State of Utah.
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Further, the directives at issue resulted in an unlawful boycott of Plaintiffs’ Products
outside of Ute Tribal land and within the State of Utah.

Even though the situs of the acts and occurrences is outside of Ute Tribal land, the
effect of the trial court’s reasoning is that Newfield is absolutely immune from state law
violations that occur within the state so long as Newfield is complying with a directive
from a tribal official, even an unlawful and ultra vires directive. The state courts have a
duty and obligation to protect state citizenry from violations of state law that occur within
the state. The small business interests of state citizens whose business activities are
outside of Ute Tribal land should not be subjugated to foreign powers simply because the
foreign power may penalize a party for not following an ultra vires directive that
damages a state resident on land located within the state and outside of Ute Tribal land.
There is no justifiable reason that a state court should defer to the Tribe as it relates
business activities that occur within the state and outside of Ute Tribal land.

As it relates to the adequacy of the judgment the trial court reasoned that, . . .
without injunctions against the Tribe and its UTERO officials. . .” Plaintiffs would have
an inadequate remedy. R. 1769. The injunctions that Plaintiffs requested include that the
tribal officials b