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Respondents

BRIEF OF PETITIONER

STATEMENT OF CASE

On August 11, 1958, Teamsters Joint Couneil 38,
covering the loeals in the Saeramento Valley of Cali-
fornia, went on strike against the emplovers of the Cali-

1
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fornia Truckieg Association (C.T.A.). The strike was
limited to eertain “terminal”’ employees in that council,
specifieally excluding ifs line driver and eclerical em-
ployees, The terminal emplovees’ grievance was that
their wage rates were less than was heing paid their
neighber loeals in the Oakland area, which fact had long
been a souree of irritation to the terminal employee
members of the locals of Joint Council 28. The wage
differential between the two areas was eongiderable
and the C.T.A. firmly resisted doing anything about the
wage diserimination.

Prior to the strike, Joint Couneil 38 had been warned
by the emplovers of C.T.A., who also belonged to the
Western Einpire Opcerators Association eovering the 11
western states, that if the Council refused to accept a
proposal substantially the same as one which had heen

sabmifted to them on May 27, and went on strike, the
Western Empire Operators Association would retaliate
by shutting down operations over the entire 11 western
states area. So when Joint Couneil 38 struck, the threat-
ened lockout itnmediately ensued, thus leaving unemploy-
ed the Ufah applicants for unemployment compensation.

The negotiations in Joint Counecil 38 for terminal
employees were cntirely separate and apart and inde-
pendent of the negotiations for terminal employees in all
the other respective joint councils in the 11 western states,
ineluding Utah.
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Each joint council was an antonomons, independent
negotlating unit by itsell with sole and complcte anthor-
ity and power to pursue its own respective nogotinting
objectives, frec ol any interference from any other joint
council, assoeciation, or organization whatsocver., Thus,
when Joint Couneil 38 struck, Joint Couneil 67 for Ttah
and Idaho was helpless to do anything about it, as was
every other joint eouncil, aggociation, or organization.

Each bargaining unit had to bargain for ils own
master agrecment and also for its own wage and hour
agreements, the former having to do with cortain working
eonditions and grievance procedurcs, and the latter hav-

ing to do with wages, hours, and matters related thereto.

The record, although lengthy, and not uncomplicated,
makes clear the autonomous nature of negotiations in
Joint Council 38, as distingmished from the separate
negotiations in Joint Couneil 67, and as forther disting-
nished from the separate negotiations by the line drivers
committee for line drivers only, thus emphuasizing the
controlling faect in the ecase that the strike in Joint Coun-
cll 238 in no way involved the applicants who are here
asking compensation for mnemployment resuiting from
the 11 western states lockont, and therefore said appli-
cants do not come within the ineligihility provizions of
34-4-5 (d) U.C.A., 1953. A statement of facts from the
record follows. All italies signify our ernphasis.
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STATEMENT OF FACTS

Applicants are members of Loeals 222 or 976 of the
International Brotherhood of Teamsters. Some appli-
cants are line drivers between cilies and states and in-
clude ““short and long line’” drivers who operate as either
single man drivers or sleeper cab drivers. These appli-
cants are sometimes referred to as over-the-road, or line
drivers., The applicants who are nof line drivers are
“terminal”’ employees who inelude local pick-up and
delivery drivers, helpers, dockmen, warchousemen, check-
ers, power lift operators, hostlers, anlomotive mainte-
nance and service employees (inelnding Inbricating oper-
ators, gas pump operators, washers, shop and yvard elean-
up men, stock parts room emijloyees, tire serviee em-
ployees, tire rebuilders), office workers and such other
employees not ineluded in fthe line, or over-the-road,
driver vategory. All of the emplovees in the latter group-
g are sometimes referred to in the evidence as local
pick-up and delivery emploveey, and sometimes as ‘“term-
inal” employeeg, distinguishing this entire grouping
from the line drivers, All of the line driver applicants
are members of Loeal 222,

Line Driver Negotiations

Prior to 1955 the colleclive bargaining contracts for
the line driver applicants had been negotiated hy the
officers of Joint Couneil 67 whieh represent the Teams-
ter Liocals in Utah and Tdaho. Joint Couneil 67 had re-
ceived specific anthorization to so negotiate from the
respective locals, sinee the locals are, as provided by the

4
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(‘onstitation of their International, the designaled ageney
for bargaining for their respective members. {R. 0234.7)
The employers negotiating unit for the same area was
the Intermountain Operator’s l.cagne. The origin of
this bargaining unit reaches back to the 1930°s. {R. (045,
0109, 0115)

Then in 1955 the Western Conference of Teamsters
appointed a committee to explore the possibility of nego-
tiating a line drivers contract over an 11 western states
area. The Wesftern Conference is not gqualified under Fed-
eral law to bargain or negotiate for anyone. (E. 0236)
Neither does it have any anthorify to represent a local
union in any capacity except as the local specifically
anthorizes it. (R. 0234-6) However, the said commitiee
appointed by the Conference was encouraged to seek
aunthority direect from the various loeals throughout the
11 western siates to negotiate for the line drivers in that
area. At that time the Committee failed to acquire any
authority to negotiate or execnie an agreement for the

locals, (R. 0212-13} This power was retained by the
loeals, so that any produet of the negofiations hy the
unofficial commitiee was sent back to the focals and there
acted upon individually by the loecals or by those joint
eouncils to whom the locals may have delegated sunch
authority. (R. 0212-13}

Then in 1957 a similar committee again sought from
the locals an aunthority which would permit a unified
negotiating of a new 1958 contract for line drivers in the
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L western states. This was an 18 man committee includ-
ing niue alternates, whose chairman was Homer Woxberg
and sometimes hereinafter referred to as the Woxberg
Committee, This Committee sneceeded for the firgt time
in getting from the locals authority to negotiate for cvery
local in the 11 western states. (R. 0213) The committee,
however, was not authorized to conclude any contract or
bind the locals. (R. 0230, 0270) The result of any negoti-
ations ol the Committee had to be submitfed to the vote
of the line drivers, and all would he bound by the vote
of the majority. (R. 0271) Whereas, in 1955 each loeal
sfill had the right te refuse fo be hound by any agrecment
regardless of how many other loeals accepted it, in 1958 a
majority vote of all the Line drivers in the 11 western
stafes area would bind everyone including even those
locals wherein a majority had voted agamst a negotiated
agreement.

In February, 1958, there began a scries of meetings
between the Woxberg, or Line Drivers Committee (and
also known as the 1958 Over-the-Road Negotiating Com-
mittee) and the employers commitiee of the Wesatern
Empire Operators Association. This Committee con-
sisted of 23 inembers Ineloding three alternates. The
1955 contraet was to expire May 1, 1958, but it had been
mutually agreed by all coneerned to temporarily extend
it pending the outeome of the earrent negotiations. By
May 15 or 18 they had concluded a Master Agreement
whizh was ready for submission to the line driver mem-

bers. (R. 0223) The Master Agrecment dealt with cer-

ded by the Institute of Museum and Library Services
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tain general conditions of employment olher than wages
and matters closely agsoeciated with wages.

Having reached an understanding only asz to the
subjects included in the Master Agreement, the line
driver committees, respectively, for the employers and
employees proceeded to the consideration of the various
line driver ‘‘supplemental agreements’’ which covered
such subjects as wage rates, minimum day, starting time,
asgignment of rung, layover pay, road expense, cte. for
a variety of different industries who use the services
of the short and long line transgport industry; bwi the
negotiations as lo such completely broke down ebout
May 25 or 26. (R. 0223)

In an attempt to overcome the serions consequences
of a protracted stalemate in the negotiations, a meeting
of a small group of employer and employee committee
members wag held at San Franecigeo in the Sir Francis
Drake Hotel on Mav 27. These eommittee members met
secretly to explore a possible solution which they hoped
they counld sell to their regpective committees. (R, 0224,
0228) The result of this meeting wag the wage settlement
proposal of May 27, {R. (0050a)

The extent of the antherity of the line drivers com-
mittee was to act for the “‘over-the.road drivers’’ only.
Furthermore, it was not authorized to conelude a contract
without first getting an affirmative vote from the line
drivers. (R. 0270, 0229-30) Despite their limited author-
ity, the line driver committee deeided to submit the May
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27 proposal not only to the line drivers for an 11 western
states vote, but alzo to try to get the various bargaining
umts who represented the terminal employees to accept
that part of the proposal which applied to such employees.
The part of the proposal applicable to terminal employees
only, was suggeslive and not tied in or a part of the
line driver proposal which was submitted to the line
drivers for their approval or rejection. (R, 0117) Tn
effeet, the employer line committee was saying: ““This
15 our propoesal for the Ine drivers. Since we have agreed
to thiz vou should do what you can to persuade the terms-
nal einplovees within lheir varicus bargaining units to
aceept our proposals to them.”

There was this difference in the anthority of the
committees: Whereas the Woxberg committee had been
negoiiating for the line drivers only, the employer com-

mittee now appears to have had, or at least it acqured
by 8:00 pan. on May 27, the authority to make an ofier
for all the terminal employees in the several negotiating
units in the 11 western states, (R, 0224) While this mav
have bheen the actual authority of the employer line com-
mittee, it was not within the authority of the employec
line committec either to negotiate or accept any proposal
for the terminal employees. The Iine driver commitiee
had no more authority than # was originally given and
the only power t had relative io the terminal employees
was the power of persuasion which in this cose proved
quile tnadeguate.
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The May 27 propesal was submitted to the line
drivers who voted to aceept it. The voting relurns from
the many locals in the 11 western states came in during
the month of June. The line drivers in those locals which
registered a minority acceptance were, under the 1958
authorization which they had given the committee, obli-
gated to accede to the majority vote. Such wag the case
with the sleeper cab applicants in Loeal 222 where the
vote was to accept 60, to reject 87. (R. 0067)

On July 14, 1958, after the vote tabulation was
completed, Mr., Woxberg notified Mr. Robert Cutler,
Chairman of the Employers Over-the-Road Negotiating
Committee, that the line drivers had saccepted the May
27 proposal and to proceed to abide by the terms thereof.
(B. 0069)

Mr. Cutler, on July 18, replied (R. 0070-2) express-
ing appreciation for Woxberg'’s notification of accept-
ance, but then Iisted 11 points upom which he desired
clarification ‘‘before advising all employer negotiating
groups.’’

Then Woxberg in his letter of July 22 (R, 0073-4)
emphasizes that there now existed an agreement with the
line drivers only, and that terminal employees were not
included tn the setilement.

Terminal Employee Negotiations in Joint Council 67

We shall now state the facts relating fo contraet
negotiation efforts in behalf of the terminal emplovee
applicants covering the same period of time,
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Frow the 1930°s negotiations of cortracts for appli-
cant terminal employees and their predeccesors had been
handled independently of the line driver contracts by
officials of the respective loeal unions in Utak and Idako
who negotiated with the employer assoclation kmown as
Intermountain Operator’s Leagne. This bargaining unit
is at least 20 wvears old, and in 1955 when a change was
attempted as to the line driver negotiating wnit, no such
change was atteinpted as to the terminal employee negoti-
ating unit.

But in 1958, an effort was made by & commitice
appointed by the General Hauling Division of the Wesl-
ern Conference of Teamsters to anify all contract negoti-
ating for terminal employees in the 11 western states
within said eommitlee. This committee was chairmaned
by John W. Filipoff, who first had to get the various
negotiating units to permit the Filipoff Committee to
negotiate for them. Having succeeded only partially in
this effort (R. 0257)) Filipoff, nevertheless, beginning
in February, 1958, tried to get the employers to negofiate
with his Committee for all terminal employees in the 11
western states, obvionsly hoping that if he could get the
employers to cooperate, he would be able to persnade all
of the loeals to ecoperate. But the cmployers refused to
abandon their traditional bargaining units as to term-
inal employees, and especially adamant was the Inter-
mountain Operators League.

Exhibit 7 (R. 0089-41) is a letter from Mr. Filipoff
to all employer units as shown in schedule A of the

10
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exhibit requesting that the employers negotiate an 11
western states contract for the terminal employvees. Ex-
hibit 8 (R. 0042) is Mr. Callisier’s refusal wherein he
says, ‘‘The operators whom I represent, commonly known
ag Local Drayage, desire to continue their negoliations
as they have done in the past; that is, on a state level.””

Having failed to get an aflirmative response, the
Filipofl Committee then fried to negotiate for the termi-
nal employees in their traditional unitg one by one, and
did in fact do some preliminary negotiating in the respec-
tive local negotiating uniiz al T.08 Angeles, Portland,
Arizona, and Seattle where thesze units had temporarily
authorized that Committee to represent them. {R. 0259)

This effort was foreshadowed by Filipoff's letter
of March 17, (R. 06043) Omn March 20, 1958, Mr, Callister
reiterated his position of not abandoning the long esta-
blished unit in Utah and Idaho and added: “This has
been the method of operation for the past lwenty years

and we can see no reason at this time for o change.”
(R. 0045)

Mr. Filipoff made further attempis fo have his eom-
mittee recognized which provoked another letter from
Mr. Callister to Mr. Filipoff written April 15, 1958,
wherein he says (referring, of course, to terminal em-
ployee negotiations only):

““I think I have advised vou before that it is
the desire snd intent of the Infermountasm Opere-
tors League operating in Utah and Idaho to

Il
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continue their bargaining unit as they have in
the past and they do not degire to join with the
Eleven Western States in a uniform Master
Agreement.”” (R, 0049)

So, having made the foregoing efforts, and others
not here mentioned, without sneeess, the Filipoff Com-
mittee decided to abandon its efforts. It therefore, three
or fonr davs prior to May 27, formally relingnished back
to the locals the authority which it had received, and all
of the old negotiating uniis were thus left infact. (H.

0262-3)

Actually, the terminal applicants in locals 222 and
976 had never given the Filipoff Cormnmittee any authonty
to negotiate for them, and that committee never did
negotiate for them. (R. 0181, 0259-60, 0262-3)

The May 27 proposal was never submitted to the
terminal applicants. Their representatives had nof par-
ticipated in the negotiation of that proposal, and it did
not deal with the major grievance which these applhicants
wanted to negotiate, which was a plan for the reduction
of hours worked per week. (B. 0182)

On June 6, 1958 the negotiators for the established
unit of the Utah terminal applicants met in Mr. Callister’s
office. (R. 0051, (117-8) The employers snbmitted their
proposed contract ag to eonditions of work, but without
any wage proposals, spaces therefor heing left blank.
(R. 0052-63, 0118) Further negotiations between thege
parties took place on Jurne 12. (R. 0064.5, 0118) Then

12
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the next day, June 13, Mr. Callister, of the Intermountain
Operators Leagne, sent ¥Mr. Latter, of Joint Counal 67,
a letter and a proposal as to wages. (B, 0075-8, 0120)
This June 13 wage proposal showed inereases of 8e, ¢
and 10¢ per hour, respectively, for the various terminal
employees listed ,whereay, Exhibit 13 “Wage Settlement
—May 27, 19587 (R. 0050a) shows a blanket raise of 10
per hour for all such emplovees. Mr. Callisler’s June
13 proposal shows a raise for cleriecals in Titah of 10e,
March 1, 1939, whereas the May 27 Wage Settlement
shows a similar raise for clerieals as early as Yay 1, 1958.

Thus, employer affirmeance ig given to Mr. Latter’s
tesfimony (R. 0117) that the May 27 proncsal “was not
intended to be presented te emplovees emploved as term-
inal employees.” At least it was not intended to be
presented fo the Utah terminal employee applieants, and
it ““wag not presented in this instance to those employ-
ees.’”’ (R, 0117) We observe that the eraployers who
were responsible for the Wage FProposal of May 27 were
more liheral in their offers than the Intermountain Oper-
ators League were, which may explain the League’s re-
fusal to abandon its traditional bargaining unit for term-
inal employees.

- The June 13 proposal of Mr. Calligter’s was voted
on by the terminal employees in Joint Couneil 67 on Junc
17 and 18, They voted to accept the emplovers’ plan for
reducing the weekly hours, which was the point in chief
contention, but the employees advised the nnion officers
that there shonld be some inerease in hourly wage rates

13
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over those submitfed in the June 13 proposal, all of which
was immediately conveyed to Mr. Callister. (B. 0182)
The League made no further offer till September 5 when
an offer of 2e per hour over the June 13 proposal was
made. This was submitted fo the termingl applicants on
September 14 and they accepted. A contract based there-
on was stgned October 24, 1958, (R. 0182)

Although the May 27 proposal for Terminal employ-
ees was not submitted fo the Utah applicants, it was sub-
mitted to some of the other units. The terminal emplov-
ees In Bouthern California, within Joint Couneil 42, voted
overwhelming to aceept the May 27 proposal. Other
units had voted aeceptance, but some had rejeeted it.
T3ecanse of the relatively large number of terminal em-
plovees in Joint Council 42 in the Los Augeles area, and
because they “‘overwhelmingly® voted o accept the May
27 proposal, it beeame apparent to the employers dnring
the Seattle meeting about June 25 that if the terminal
employvees had negotiated and wvoted as an 11 western
sfates unit, as the Filipoff Committee had urged the
employers to do, under which arrangement there would
have been a “lumping” of all the vofes together, there
would have been a total and complete acceptance of the
May 27 proposal by the termingl employees in the entire
11 western states. (R. 0238-40)

But, at that time it was too late, the votes were
already cast and eounted, the Filipofi Committee, frus-
trated from the start, was dead, and ““nobody was vested

14
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with the authority in our unions to lump the votes of these
bargaining units.” {R. 0240) So nothing wag aceom-
plished at the Seattle meeting.

Although the line drivers, and those terminal em-
ployee negotiating units that had voted to accept the
May 27 proposal, tried, following the Seattle meefing,
and long before the Sacramento Valley Strike of August
11, to get the employvers to sign a contraet and therehy
formally finalize the offer and acceptance of the May 27
Proposal, the particular employer negotiating units in-
volved refused to do so.

Terminal Employee Negotiations
in Joint Council 28

Since the strike oceured in Joint Council 38, we ought
to study what happenced there and why, There is a con-
siderable stipulated record on the matter. Exhibits 27,
28 and 29 (R. 0273-0291} give a detailed history of the
events leading up to the strike by the terminal employees
in Joint Counecil 38. In summation these facts, in part,
are:

1. That the appointed officers of Joint Coumncil 35,
chairmaned by Wendell J. Kiser, negotiated for a con-
tract for their terminal employees with the (alifornia
Trucking Association {C.T.A.).

2. That, like Joint Couneil 67 and the Intermountain
Operators League, they had a bargaining history of at
least 20 years.

15
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3. That in 1958 they negotiated on the premige of
changing the pre-existing contract between them, which
this negotiating unit had exceuted in 1945,

4. That all such negotiations were independent of
their line driver negotiations.

o. That their main grievance was that their wage
scales were considerably less than those enjoved by
teamster terminal employees in the (Jakland or Bav area.

6. That they did net anthorze any other persom,
group or commitice to negoilate For them, and, in fact,
no one elgse did negotiate for them.

7. That on June 12 a earefully prepared and State
supervised election was had by the ferminal employees
on two questions: (1) whether to accept the May 27
proposals plus a pension provision and ihe balance of
their former collective bargaining contract as to terminal
employees, and (2) whether they wanted to strike if they
did not get parity with the Bay area. The result of the
vote on the first question was in the negafive except for
the elerical workers who voted to accept. As fo the second
guestion, all of the terminal employees, except the clerical
workers, voted to strike,

8. The California Trueking Association refused to
negotiate with Joint Council 38 on any basis other than
the uulon’s aceeptanee of the May 27 proposal plus 2
pension provision.
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9. Because the CUT.A. refused to negotiate suime-
thing better for Joint Counecil 38 than the May 27 pro-
posal plus a pension provigion, and beeausc the negofiu-
tors of Joint Counecil 38 were bound by a slvike vote of
the members, Joint Council 38 went on strike August 11,
1958, specifically not including in the sfrike itz line
driver members and its clerical members. in this decision
to strike, Joint Counecil 38 proceeded entirely on its own
and againgt the appeals and efforts of the Western Con-
ference President and others to digsuade 1t from strikang,

10. The various exmployers wn every other negotiating
wnit wn the 11 western states, mcluding those in the Inter-
mountarn Operators League, tmmedialely locked oul
every employee weluding the Ulah applicants.

11. That at no time did any locals outside Joint
Couneil 38 authorize that council to represent them, nor
did they participate in the above negotiations, or the
attempt to negotiate for those who struek; nor did Joint
Counecil 38 participate in, or in any way negotlate with,
any other group or organizations of unions,

12, That the dispute which gave rise to the strike
in Joint Council 38 arose several vears ago, was limited
strictly to the loeals in Joint Couneil 38, and the dis-
pute, specifically, was their desire fo have wage parity
with terminal employees in their neighbor loeals in the
Bay area.
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13. That the C.T.A. in its attempt to 1ovee Joint
Council 38 into an agreement based on the May 27 pro-
posal, obvionsly with the backing of all other western
states truelang employers, had, for & considerable time
prior to the strike, threatened Joint Couneil 38 with an
11 western state lockout if Joint Council 38 went on
strike.

14. That the line drivers in Joint Counecil 38 were
represented in their 1958 negotiations not by Joint
Counecil 358, but by the Woxberg Comumittee to whom the
Joint Council 38 locals had granted the authority there-
for.

Completing the Contracts

- By May 27, 1958, the Master Agreemeni for line
drivers had heen substantially agreed upon. This was
the produet of several months rather steady negotiations,
and in the opinion of the partics thereto was a model
agreement that could well he adopted by other bargain-
ing units and unions other than Teamsters. (R. 0250)
So it was that the varions terminal negotiatmg uniw
used it as such with appropriate adaptations. (R. 0249-50)

From the time of the final tabulation of the Line
driver voting, the Woxberg Commitiee insisted that it
had a contract. The contract ag finally drawn ‘‘was
settled on the May 27th wage formula of 10, 10 & 10 **=.”
(R. 0248)
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Asg early as June 18, 1958, two months hefore the
strike, the terminal applicants accepted the Intermoun-
tain Operators League’s June 13th proposal as to their
chief point of difference: the reduetion of weekly hours,
and requested an increase over the hourly wage rates
proposed. No specific amount was requested. There 1s
nothing in the record to explain the failure of the League
to make a counter offer or even a refusal to offer, he-
tween June 18 and September 5, Finally, at this late date
of Beptember 3, a Z¢ per hour inerease was offered and
forthwith aceepted by said applicants, The applicants
thus accepted the first and only counter offer made by
the League. A wage increase was not g point of grievance
with the Utah terminal applicants. When, by June 18,

they had settled on the problem of hour reduction they
no longer had a grievance and were satisfied; and they
had no plan, or desire or inclination whatsoever but to
work.

There iz, furthermore, nothing in the record, nor in
the Board’s findings of fact, which shows in any degree
that the terminal applicants received anvthing which can
he attributed to the strike in Joint Counecil 38.

STATEMENT OF POINTS RELIKED UPON

The points npon which petitioners rely for the re-
versal of the Board’s Declsion are as follows:

POINT I

THE FACTS ¥OUND BY THE AFPPEALS REFEREE
AND THE FACTS FOUND INDEPENDENTLY BY THE
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BOARD OF REVIEW ARE FRAGMENTARY AND MIS-
LEADING AND DO NOT ADEQUATELY REFLECT AND
REPRESENT THE ENTIRE RECORD AND EVIDENCE, OR
ARE NOT SUPPORTED BY ANY EVIDENCE.

POINT II

THE APPEALS REFEREE AND THE BOARD OF RE-
VIEW ERRED IN HOLDING THAT THE APPLICANTS ARE
INELIGIBLE FOR UNEMPLOYMENT BENEFITS UNDER
34-4-5(d), UCA, 1953.

(A) NONE OF THE APPLICANTS WERE MEMEERS
OF ANY GRADE, CLASS OR GROUP OF WORK-
ERS WHO ENGAGED IN A STRIKE.

(B) NONE OF THE APPLICANTS WERE WCORKERS
OF THE ESTABLISHMENT WHERE A STRIKE
OCCURRED.

POINT JII

THE WORK STOPPAGE INVOLVED IN THIS CASE
WAS AN ECONOMIC WEAPON WHICH THE EMPLOYER
CREATED AND IMPOSED UPON THE APPLICANTS TO
COMPEL THEM TO RECOGNIZE AND ACCEPT A MULTI-
EMPLOYER BARGAINING UNIT.

ARGUMENT

POINT I

THE FACTS FOUND BY THE APPEALS REFEREE
AND THE FACTS FOUND INDEPENDENTLY BY THE
BOARD OQF REVIEW ARE FRAGMENTARY AND MIS-
LEADING AND DO NQT ADEQUATELY REFLECT AND
REPRESENT THE ENTIRE RECORD AND EVIDENCE, OR
ARE NOT SUPPORTED BY ANY EVIDENCE.
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In the foregoing Statement of Faets petitioners have
iried to state the material faets in this case, ecanse there
are two groups of employvee applicants whose contracts
were negotiated by different bargaining units the State-
ment 18 not as free from complexily and lengih ag one
would like. If the couri believes we have made an aecu-
rate statement of the facts as they appear, uncontradie-
ted, in the record, it must be keenly aware of the inade-
quate and quite misleading naturce of the Findings ol
Fact made by the Appeals Referee, and of the staterments
of fact in the Board’s Ilecision, Without restating our
exceptions and comments ag expresscd to the Board of
Review on the Findings made by the Appenls Reforee,
we respectfully urge the Court o consider those com-
ments if they are considered pertinent. (R. 01H8-0170)

It would appear, however, that the Board of Review
did not adopt the Beferee’s Findings., Subsequent fo the
Referee’s Findings there was considerable evidence
taken and stipulated by the parties which only the Board
eonsidered. We conclude, therefore, that the findings of
fact which governed the Board’s decision are strietly
the Board’s own findings which are found in, and must
be lifted from, the statements made in the Board's Deci-
sion entered April 3, 1959, Since we asscrt that the
Board has made some serious and basie errors in ifs
findings of faet, we now proceed to an analysis of those
findings.

1. The third paragraph of the Decision (B. (183)
reads:
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“Memorandums of proposed master agree-
ments submitted to the several employer assoct-
ations in the 11 western states by union 11 western
states bargaining committees formed the hasis for
the bulk of negotiations for both the picknp and
delivery and the long line workers.”’

This paragraph indicates the failure of the Board to
grasp the fact, which ig plain in the record, that the
Master Agreement which was negotiated by the line
driver conunittee for the line drivers only, was used only
as a form or model by all the terminal negotiating umits,
and in each case had to be zeparately agreed upon and
adapted to the particular problems in the several, sepa-
rate, terminal employee negotiating urits. In the words
of the witness upon whomn the Board relies, when gpeak-
ing of the master agrcement which the line driver com-
mittee negotiated: “This is a guide for many, many,
unions; it i8 going Lo make it harmonious, Many honrs
and braing were nsed in puiting that docurment together
from the employers’ and union side both. 1i’s a fine
agreement, and it can be used as a pattern not only for
picknp and delivery drivers, it conld be used by many
unions other than teamsters us a pattern to harmonious
and labor relations.” (R. 0250} This evidence is uncon-
troverted. We are puzzled as to how the Board can de-
termine from the Record that the magter agreements
necesgarily “formed the hasig for the bulk of negotia-
tiong,” Be that as it may, the reesord is clear that the
master agreements in no way were a matter of contro-
versy, dispute, or grievance after the middle of Mav,
1988. And it was not until after May 27 that the real
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trouble developed; and that trouble had nothing to do
with any provision in any master agreement. 7le real
trouble was as to wage rates, and the only real trouble
as to wages was resivicted fo the grievance tn Joint
Council 38.

2. The fourth paragraph of the Decision (R, 0183)
reads:

“Ag stated in effect by a union representative
in hig testimony when negotiations in an in-
dustry such as the freight industry are conducted
and many segments of it are involved and many
different types of contraets, they all have to he
solved. So consequently the agreement right in
the beginning of the negotiations was that nothing
would be actually coneluded and signed until we
concluded them all. That is the normal procedure
in negotiations where yvon have multiple problems
and multiple contraects. The hoard can find no
substantial deviation from this procedure.”

This paragraph refers to an agreement that no contract
would be concluded and signed nuntil ail were concluded.
Such was the understanding of the line cormmittee at the
beginning of negotiations. (R. 0247-8) But the Board
failg to find that “in faect, it nover works out that way,”
(R. 0252) Concerning the results, Mr. Woxherg, whom
the Board guotes, savs: “Well, the results of today, as
of thiz very moment, the line master 1s not signed. The

line supplements are in the process of getting signed.

Areas have signed and completed their loeal pick-np and
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delivery agreements and signed loeal master agrecrments
ﬂ##.!! (R' []251_2}

The *‘agreemient’” not to gign enc untii all were
ready was nothing more than an expression by the line
drivers negotiating ecommittee that they were, at the be-
ginning of the negotiations, agreeable and hopeful that
sneh would be the case. It was not a binding agreement
between the line committeey, nor was it, ner eould it be,
binding upon anyv of the terminal employes negotiating
units, becaase the varioug umts wherein lay the author-
1ty to 8o agree did not make such an agreement,

3. The fifth paragraph of the Decision (R. 0185-6)
reads:

“The long line master agreement was negotl-
ated primarily by an 11 western states employer
committee and a single 11 western states union
bargaining committee. The results of these me-
gotiations were submitfed to the respective locals
for a vote of the membership, and a vote of the
majority was to accept the negotiated terms.
Thesc were later changed in minor detail affer an
agreement had been reached with reference to
pickup and delivery workers.”

This paragraph substantially conforms to the record, ex-
cept that there i1s nothing in the record to warrant the
statement that the Master Agreement was “later changed
in minor detail.” This statement appears to refer to
Woxberg's testimony (R. 0249) that there wasg an im-
provement in “cost of living” for bne drivers, This pro-
vision was nol a part of the line Master Agreement, but

24

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



was part of one of the supplemental agreements: and
arrived at several months after agreement had been
reached as to the line Master Agreement. Sce Exhibit
13 (R. 0050) for the subject matter of the line Master
Agreement. It contains nothing as to wages and similar
matters such as the “cost of living” provision.

Furthermore, the fifth paragraph of the Deecision
fails to find faets which complete the picture, such as, that
the line committee made many scrions and good faith
efforts to conclude the contract before the strike in Joint
Couneil JS on the basis of the May 27 proposal; thai any
change in the supplemental Hine eontract after the strike
was of & minor nature, which Tact the Board does eoncede
(R. 0186}, but fails to add that it came ag a gratuity with-
oat demand or negotiation (1. 0247} ; that some terminal
negotiating units also tried to conelude a contraet on the
basiz of the May 27 proposal before the strike in .foint
Couneil 38 (R. 0252-3) ; and that at least 7 weeks hefore
the sirike, the Utah terminal applicants also {ormally
voted an acceptance of the June 13 propoesal of the League
except for a relatively minor element upon which the
union invited a further proposal from the League. And,
it should be added, that the Intermountain Operators
League failed to make such further proposal for more
than 11 weeks thereafier, and, incidentally, when made,

was immediately accepted.

4, The sixth paragraph of the Decision (R. 0186)
reads:
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“'The pickup and delivery master agreement
was In effcet put together by a union group work-
ing with an employer group at various times and
places, and then submitted to the several locals
for further negotiations and for approval or re-
jection. We recognize that there were some nego-
tiations at the joint eounecil levels primarily deal-
ing with hours and wages, but we consider this a
part of the total negotiationg., After all of the
local negotiations had been eoncluded, all of the
mafterial and proposals were pulled {together at a
central point and then submitted to the local mem-
berships for their approval or rejection. A hold
ount on the part of one or more locals on the un-
settled issmes on pickup and deliverv matters
would and did delay the adoption of the master
agreements for picknp and delivery workers.”

This paragraph shows how completely suecessful the De-
partment’s attorney was in influencing the Board to tha
Department’s viewpoint. Parentheticaliy, it should be oh-
served that because of the complicated nature of the faots
in this ease, counsel for petitioners at every stage of this
case hefore the Board, requested an oral hearing hefore
the Board, but every such request was ignored or rejected.
The meeting of the Board whieh produced the Decision
herein was attended by counsel for the Department but
not by counsel for petitioners, becanse they were neither
notified of the meeting nor invited to attend the same.
Likewise, when the Board met to consider applicants’
Petition for Reconsideration, eounsel for applicants were
not permitted to attend and be heard, but eounsel for the

Department was present at the meeting and presumably
heard. We do not presume to say that the Board was
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originally biased in this matter, but we do say that if
it were, or if ecunsel for the Department unilaterally
influenced the Board during its deliberations in behalf
of the Department’s ruling, consciously or nnconsciounsly,
such bhias or such influence could be no belter evidenced
than by paragraph 6 of the Decision.

We object to paragraph 6 for these reasons:

(a) One cannot be sure whether the Board is speak-
ing of negotiations in Joint Couneil 67 or of negotiations
covering the 11 western states. Lf it meang the latter, we
object to it because there was no single “pickup and
delivery master agreement,” and there is absolately
nothing in the reeord to snggest it. Kvervone of the
approximately 10 negotiating unils in the 11 weslern
states for pickup and delivery emplovees had its own
master agreement which was ecompletely negotiated with-
in its own unit and any intelligent reference to master
agreements covering the western states for *‘picknp and
delivery’’ employees must, of necessity, be in the plural
Tf, however, the Board in referring to a single “*pickun
and delivery’’ master agreement, was indeed spealang
only of the master agreement negotiations in Joint Coun-
¢il 67 covering all the locals in Utah and Idaho, i des-
stroys one of its main premises for its final deeision.

(b) As forther evidence of the Board’s conlusion of
the faets, it speaks of negotiations “dealing with hours
and wages” in comnnection only with the master agroo-
ment. The record is clear end uncontrovoerted that hours
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and wages are subjects which are not a part of any
master agreement in any negotiating unit. More will be
sald about the Board's confusion ahout master agree-
ments when we diseuss Paragraph 7 of the Board’s
Decigion.

(¢) The Board also quetes from testimony of Wox-
herg in support of picknp and delivery negotiations,
when, 1n fact, he was testifying only as to line negotia-
tions. We here refer to the last two sentenees of para-
graph 6 of the Decigion.

If one will carefnliv read from the bettom of R. (246
to and including the 8th line of R, 0249, 1t must be ab-
vions, in view of all the other tes{imony in the reeord,
as well as the faets expressed and general tenor of what
Woxberg says in said pages, that the Board fook no
litle pain fo take some phrasing entirely out of context
to make a finding of fact that simply i1s not supported

to any extent in the record.

Toward the bottom of Page 46 Woxherg, who was
strictly a line negotiator only, explains that the line
‘agreement was settled on the May 27 wage formula. Then
Department counsel asks: ““QQ: Well, now, who pulled
these terms on local pick-up and delivery together and
submitted them haek to the locals; how is that done? A:
That was done by those people that have their names on
the bottom of that agreement. T had nothing to do with
it.” (R. 0246-7)
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Then Woxherg testiiied that any benefit the employ-
ers were willing to give the line drivers over the May 27
proposal was entirely voluntary and that “T knew and
they knew it was not compulsory.”” He then testifed
that becanse of the nature of the freight business, its
need for integration with other segments thereof, you
really don’t solve your problems by jusl solving one of
then and that it was “standard’® procedure to agree
“right in the beginning of the nepotiations” to conclude
all contracts before concluding any contract. Then De-
partment connsel agks: “*(}. So vou always went through
this proeess of sending the proposed terms back to the
local unions, having the loeal unions vote, and then pull-
ing it all back together and taking a looksee to see if yon
can get fogether. A, Ves, it's rontine.”

This is the basgis of the Board’s slatement in Para-
graph 6 of itg Decizion as above quoted, and before quot-
ing the rest of Woxberg’s answer, we wish to comment
on the ahove.

The last question of the Department’s Counsel above
is not clear in meaning and therefore the ecategorieal
“veg” is not clear and therefore must be reconciled, if
possible, with the other evi(bnce. ‘Who 15 “you™ in the
phrase “so you always”? Can it possibly be any other
than the line committee concerning whose aefivities Wox-
berg 1s testifying? We know from the evidence in the
cage that it would not be anvene or any group who has
anthority to act or in any way negotiate for all the em-
ployees in the 11 western states becanse no one group was
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given this authority. Another thing we know from the
evidence 1s that in the 1958 efforts to eompose the dif-
ferences in the respective bargaining units, the president
of the Western Conference acting in the role of & eoneili-
ator made every effort to get the varions parties to-
gether. Xven the president of the International TTnion
made an effort to coneiliate the parties in the different
units both in Seattle and in Washington, D.C. And the
fact ig firmly established and nnecontradicted in the ree-
ord that when the various and separate units did get
logether it was by virtue of deeisions made by the daly
authorized negotiating officials in the respeetive units
and then ratified only by the vote of the membershin in
the different units, voting separately in their own units,

So what does Woxberg’s answer mean? Tf is suggested
that it ean only mean that he had in mind his own exper-
ience in the line driver commiftee in 1958 because the
leading question to which he was responding was a gener-
al statement which somewhat approximated this exper-
1ence, ard which was the only experience he counld testify
about for he had no experience negotiating for any termi-
nal employes group.

But ag further evidence that Woxberg was not say-
ing what the Board says in Paragraph 6 18 what he adds
in this answer, when in speaking of the May 27 memo-
randnm, he says.

“I nnderstand that there iz people testifying
that at that meeting we agreed to submit piek-up
and delivery portions of that unoffieial proposal
on eleven western states basis and count the votes
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on eleven western states basis. That was never
discussed; that wasg never entered into the discus-
sion that at those meetings about how the vote
would be eondueted.

Q.
A.

Q.

~

&

*

- o >

(d)

There ig nothing to that effect in this record.
Oh, i=n’t there?

As far ag I know. The final settlement, or
final agreement which was entered into on or
abont Septcmber 18th did contain some in-
creases over and above the May 27th memor-
andum ¢

Yes; cost of living. Tn line it ineluded
the cost of living. We did not improve the
wage structare,

Pensgions remained the same?

Pensions remained the same.

Holidays?

The health and the holiday remained the same

for line. I am only testifying as fo line™
(R. 0249)

The final senfence in Paragraph 6 of the De-

¢ision reads:

“A holdout on the part of one or more loeals

on the unsettled issues on pickup and delivery
matters would and did delay the adoption of the
master agreements for pickup and delivery work-
ers.”

31

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



The treachery of this statement is that it fails to add
something vital which the record makes very clear: that
after approximately Junc 25 (more than six weeks hefore
the sirike in Joinf Ciouncil 38) it was the employers from
every negotiating unit in the 11 western states, acting
in concert, who refused to settle unywhere unless they
could get a setflement everywhere on the May 27th Pro-
posal terms. Thig, in spite of the special problem which
had arisen in Joint Council 38 concerning “Oakland
parity,” and in spite of the faet that the applicants, every
other bargaining unit in the 11 western states, the West-
ern Conference of Teamsters' president, and the Inter-
national president had no power or anthority to prevent
the strike but did everything they could by persuasion
of the Joint Counecil 38 officers to avoid it. Kven the
nnion negotiating committee in Joint Couneil 33 could
not prevent it because the terminal employee members
in that negotiating unit had overwhelmingly voted to
atrike if they did not get parity with the Bay Area. So,
inexplicably, the Board, in effect, blames the TItah appli-
cants and the other lockout victimg ontside Joint Couneil

38, for a delay in arriving at the various coniract settle-
ments, which delay the record attributes solely to the em-
ployers for a period which began as early as six weeks
before the strike!

Leaving the last sentence of Paragraph 6 to stand
alone without the abhove additionsal facts to place it in its
proper place and setting is, if deliberate, qunite uncon-

scionable.
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9. Paragraph 7 of the Deeision (R. 0186) ix likewise
burdened with a gross inacearacy. It reads.

“We conclude that the integrated process of
arriving at master agreements for all of the locals
in the 11 western states involved all ol the mem-
bership of all the lecals in any strike by onc or
more of the locals in the L1 western states when
one of the effects of the strike was to prevent or
delay the adoption of the master agreement or to
increase the benefits to the workers over and
above those proposed in the agreement.”

This statement is another error of the Board, and the
reading of it in light of the record strongly suggests that
the Board started out with this statement as a premise
and picked and carefully ehose only those isolated “facts”
which might tend to suggest the “factual” eonclusion in
hiz paragraph. We object to it specifically because:

{a) There is nothing in the record which even
suggests that the various master agreements were arrived
at by ap “integrated’ proeess. What the record does

show clearly is that the line committee—employer and
union—ufter many monthg, and well prior to May 27,
agreed on a master agreement for line drivers which was
readily nsed by the wvarions terminal negotiating units
as a model or form which, where necesgary, was changed
and adapted to their local situations, and, whether
changed or not, had to be accepted and adopted by the ne-

goetiating parties and their union members in the respec-

tive units in order to bind the parties thereto.
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(b) That “any strike by one or more of the loeals”
did not—esaid not—involve any problem as to the master
agreement because in no segment of the 11 Western
states was there any problem coneerning the line master
agreelnent nor coneerning the master agreements as to
any of the terminal units. Nowhere was there any effort
by either side in any negotiating unit to “prevent or
delay thc adoption of the master agreement,” and i no
wnit was Lhere any change in a master agreement because
of the strike in Joint Couneil 38 or the general lockout
in the 11 western states.

{e) The Board shows iis failure to read or eompre-
hend the reecord when it says: “When one of the effecis
of the strike was to prevent or delay the adoption of the
magter agreement or to inerease the benefits fo the
workers over and above those proposed in the agree
ment.”

After May 27, 1958, the only dispute in any negotia-
ing anit was as to wages, and problems akin thereto—
subjects which the masier agreements i any unit did
not deal with.

Furthermore, the delay in signing any eoniraet was
caused by the refusal of the employers to siga a contract
and by their refusal to negotiate. The line drivers were

trying to get them to sign a contract on the May 27 wage
proposal terms several weeks before the localized strike
in Joint Council 38. And the Intermountain Operators
Lieagne stopped negotiating with Joint Council 67 as to
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terminal employees long hefore that strike. It took the
Leagne from June 18 to September 5 to make a ncw
offer on the wage rates, and during this period of delay
there was not any commumication that they wouldn’t
make a better offer.

6. That part of Paragraph 8§ of the Decision (B.
0188) which makes findings of faets contradiets much of
the Board’s previous findings. If reads in part:

“The strike of the locals in Joint Council 38
to obtain the ‘Oakland Parity' and the subseguent
shutdown of Operations by employers wn Utah
and the other 11 western states involved the ap-
peliant claimants ***.”

Now, when the Board adwnits that the purpose of the
Joint Council 38 strike was o get wage parity with Oak-
tand it at onee denies and contradicis every finding to
the effeet that ils purpose was a scheme or plan which in-
volved every other employee in the 11 western states in-
cluding the applicants. If the Board ean say from the
record, as it does say, that Joint Couneil 38 was acting
by itself to overcome a wage differcential between it and
an adjoining bargaining unit, then it frees the applicants
from evervy invelvement therewith which some of the
other “findings” unjustly and inaceurately aceuse them
of,

And when the Board further finds that “the subse-
quent shutdown of operations by employers in Utah ***
involved the appellant claimants” it fails to add the faet
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as to how and by whom they were involved. The record
is plain, and the statement in this paragraph bears it out,
that they were involved as innocent lockont victims with-
out the slightest -p"chvér, individually or colleetively, to do
anything ahout etther the local strike or the general lock-
s4t. They became unemployed involuntarily, by actions
of third parties entirely beyand their power to influcnee
or eontrol; and there is no finding of the Board that dis-
putes this fact.

Then, becanse of the inability, or the outright refusal,
of the Board to grasp the impart of the reecord it adds,
“and consequently their nnemployvment was due to the
strike.” Whatever the causal relationship was between
the strike in California and the unemployment in Utsh,
we c¢an be sure it was not the kind of causstion that the
legislature had in mind when it enacted 34-4-5 TI.C.A,
1953, as we shall more fully diseuss. We reiterate: appli-
cants’ unemployment was brought about by forces en-
tirely beyond thewr otwn power o alter in the slighlest
degree, and there is no finding of fact by the Board te

the contrary!

FPOINT II

THE APPEALS REFEREE AND THE EBOARD OF RE-
VIEW ERRED IN HOLDING THAT THE APPLICANTS ARE
INELIGIBLE FOR UNEMPLOYMENT BENEFITS UNDER
34-4-5 (d), U.C.A., 1953

The statute which this court is now asked to apply
to the facts herein reads:
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“An individual shall be ineligible for benefits
» ¥ ¥,

“{d) For any week in which it is found by
the Commission that his unemployment is due to
a stoppage of work which exists because of a
strike involving his grade, class, or group of
workers af the factory or estabilshment at which
he is or was last employed.”

Thus, where a strike situation is applied to defeat
the claims of unemployment compensation applicants,
who, themselves, did not participate in a sirike, two
factors or conditions must be present:

1. The non-striker must be a member of a “grade,
class, or group where there is a “stoppage of work,” and

2. The ferm “group” applies only to, and should not,
we helieve, be interpreted to extend beyond, one or more
classes of workers who are on strike at a specifie “fac-
tory or establishment.”’

There appears to be little question that the legisla-
fors intended a very limited area of ineligibility, thinking
only, as expressed in the singular, of a strike at a “fac-
tory or establishment.” But for the purpose of diseuss-
ing the meaning of the statute as applied to this cage, we
aceede to this ecourt’s former interpretation of 34-4-5(d),
U.C.A., 1953, as stated in the case of Olof Nelson Con-
struction Company et al. v. Ind. Comm. et al., 243 P2d
951, 121 Utah 525.
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A. None of the Applicants were members of any
grade, class or group of workers who engaged
in a strike.

In the Olof Nelson ecase, this Court, in considering
the meaning of the phrase “any grade, class, or group,”
concludes: “In the present case the Six Dasie Craft
Unions bargained together s one group with the Tabor
Committee of the A..C. In view of the history of the
negotiations between these two groups, the bargaining
units is the ‘group involved’ in this case.”

In the Nelson case the bargaining unit comprised
six different eraft unions within the State of Utah which
had combined into one negotiating unit to bargain with
the A.G.C., and this unit had existed as soeh for two or
three years. Thus, when the six unions, acting in eoncert,
struck two jobs, but did not strike the other jobs within
the area of the bargaining unit, all the confractor mem-
bers of the A.G.C. shut down their operations in the entire
bargaining unit. Those employees who did not strike, but
who were “locked ont” were ineligible for unemployment
benefits for the reason, said the court, that they were
within the bargaining unit where the strike occurred and
therefore belonged to the “group” involved. In support
of its opinion this court lays impertant stress on the
following facts in that case: “There is no dispute that
the strike was directed against the entire emplover asso-
ciation,” that the strike came throngh claimgnts’ “duly
authorized union representatives,” and the claimants

were “parties to the scheme or plan to foment” the strike.
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Where a strike occurs within a given bargaining
unit where centralized, negotiating authority has been
given by all employees within that unit, as was the un-
disputed situation in the Nelson case, we have facts quite
different from the facts in the case at bar, and the differ-
ences are subgtantial and erucial.

The essential fact differences are these:

1. Applicants were in no way conneefed with or
involved in the strike of Joint Couneil 38: the Joint
Couneil 38 strike was directed only against the employers
within their own bargaining unit, the California Trueking
Association; and the strike was for the sole purpose of
getting the same wages as was being paid their neighbor
employees in Oakland. This fact the Board concedes in
paragraph 8 of ifs decision. The California Trucking
Assoclation was the employer bargaining side of a nego-
tiating unit that had existed as a unit for af least 20 years
without change or interruption. The bargaining in that
uait in 1958 proceeded from and upen their own past re-
lationships and contracts, completely without concern for
the problems of any other negotiating unit. The Joint
Couneil 38 terminal employees had only one objective: to
get for themselves wage parity with (akland. This they
were determined fo get even if it meant a general lockont
over the entire 11 western states as the employers had
threatened, and which the other union negotiating units
were irying to avoid by agking Joint Ceunecil 38 not to
strike. Joint Couneil 38 was not striking anyore buat
C.T.A., nor was ¢t trying to help any employees wn other

a9

Sponsored by the S.J. Quinney Law Library. Funding for di;
Library Services and Technology Act, ad

ded by the Institute of Museum and Library Services
d by the Utah State Library.




units. What they did under the eircumstances showed a
complete lack of concern for their brother unionists in the
other bargaining units. S0, unlike the Nelson case, the
strike here was not direeted against the freight indunstry
1n the larger area heyond Joint Couneil 38, which faet the
Board, in effeet, admits.

2. The strike of Joint Council 38 did not come
through eclaimants’ “duly auwthorized union represenie-
fives.” All the evidence 18 to the contrary. The union
officers who negotiated for Joint Council 38 specifically
state that they had no authority fo represent anyone
outside of Joint Council 38, nor did they make any at-
tempt to do so. (R. 0288-9) And their authority within

Joint Councilt 38 was limited to negotiating for their
terminal employees only. Applicant terminal employees
gave their negotioting authority to the officers in Joinl
Counctl 67 only, as had beewn the case for 20 years. And
applicant line driver employees gave their negotiating au-
thority to the Woxberg Committee, with the specific
limitations heretofore discussed. These are facts upon
which there is no dispute in the record and there are no
specific findings to the contrary by the Board.

3. Claimants in this case were not parties to a
scheme or plan to foment the strike.

There is no finding of fact by the Board to the con-

trary.
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We can understand the Court’s position in the Nelson
case in its interpretation of the word “group.” It recog-
nizes the problems of employers within a given bargain-
ing unit when & strike oeccurs against any given segment
of that bargaining unit at contract negotiating time. Any
scheme by all employees within a negotiating unit to
place all the employers in that unit in & position where
they were subject to localized strike pressures at izolated
places within the unit that would affeef the negotiations
therein should defeat unemployment benefits of all who
participated in the scheme, if the scheme backfired and
left themn vietims of a lockout as applied by the employ-

ers to non-strikers within the unit. Desiring to avoid such
benefits for such schemers this Court adopted what may
be considered ag a very liberal view of the term “group”
when 1t applies the term to all parties in a bargaining
unit regardless of how large or extensive such unit is.

But the Board now wants to extend this Couart’s
Interpretation of “group” to include innoeent vietims
of an emplover’s lockout which extends far beyound the
boundaries of the bargaining unit where the strike occurs
and to melude Ttah applicant members of bargaining
units that were entirely separated from Joint Couneil 33
in California, and had nothing to de with the strike.
Their unemployment was entirely involuntary, caused by
forees completely beyond their eontrol. Surely this Court
will not permit such injustice, and defeat of legislative
intent.
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B. Nore of the Applicanis were workers of the
establishment where a strike cceurrved,

Under this sub-heading we wish to make an appeal
to this Court to interpret the meaning of the phrase
“at the factory or establishment” in 34-4-5 (d) U.C.A,,
1953, If we read the Nelson ease eorrectly, the Court
appears to have ignored the problem which this phrase
poses. Mr, Justice Wade recognizes the problem and,
based thereon, dissents from the majority epinion. While
we believe the Board’s Deeision in the case at bar is
erronecus in the view of the majoridy opinion in the
~Nelson case, we nevertheless also believe that the above
limiting phrase onght to add further support to our view
that the Board is in error; and we nurge the Court to
give this phrase all duoe consideration in this case, as it
appears not to have done in the Nelson case. We urge
a review and amn acceptance of the dissenfing opinion
concerning the phrase “at the factory or establishment,”
for the reasons therein given and for the further reason,
as expressed by this Court that, “Doubts should be re-
solved in favor of eoverage of the employee.” {Johnson
v. Board of Review, 7 Utah 2d 113, 320 P2d 315)

The Board cites as further support of its Decision
the case of International Brotherhood of Teamsters,

Chauffeurs, Warehousemen and Helpers of America v.
Orange Transportation Company and Inland Freight
Lines et al (296 P2d 201, 5 Utak 2d 45). This casze follows
the principle of law established in the Nelson ease becanse
the general lockout following the limited strike in the
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Orange Transportation Company case did not extend be-
yond the area of the partieular bargaining unit wherein
the strike oceurred. The bargaining unit was the Inter-
mountain Operators League for the employers and Joint
(ouncil 67 for the Union—the same historical unif which
negotiated for the terminal employees w the caze at bar
covering the locals wn Utah and Idaho only. We reiterate,
as far as the instant case is concerned, that we have no
quarrel with either deeision that the Board cites. On the
contrary, we believe they support our view entirely and
that the Board has simply failed to recognize it.

POINT I1I

THE WORK STCOPPAGE INVOLVED IN THIS CASE
WAS AN ECONOMIC WEAPON WHICH THE EMPLOYERS
CREATED AND IMPOSED UPON THE APPLICANTS TO
COMPEL THEM TO RECOGNIZE AND ACCEPT A MULTI-
EMPLOYER BARGAINING UNIT,

[n the Nelson ease this Conrt cites with approval the
case of Bunny’s Waffle Shop v. California Employment
Commission, 151 P2d 224,

“in which cage ® * * an association of restaurant
owners sought to compel their employees to recog-
nize the multi-employer vnit as the bargaining
agency for each individusal employer, by reducing
wages 20% * * *. The employees left their jobs
rather than accept the reduced wage scale, The
Court in determining that the employees were not
ineligible * * * stated:

‘The economic weapon in the present ecase
was created by the employers and directed
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against their employces, and it alone, rather
than the trade dispute that occasioned it, was
the eause of the leaving of work,””

Now, any fair appraisal of the undisputed facts in
the ease at bar inust conclusively establish that the ap-
plicants were innocent vietims of an economic weepon
which their employers were using for the purpose of
bringing unfair pressure to bear on the employcees in
Joint Conneil 38 during their dispute with the Cali-
fornmia Trucking Association. The record makes it obvi-
ous that the emplovers were so organized that there
was ready eooperation and quick maneuverability be-
tween all the closely knit employer bargaining units in
the trucking industry in the 11 western states whenever
it served their purposes to join forees. We have also
seen that if, in their view, it served their purposes to not
join forees, they didn’t.

On the other hand, we have seen in the record that
when & erisis arose, the various nnion bargaining units
did not have the same flexibility and power to jom their
forces that the employers had. Thus, when the Western
Conference, having long been aware of the good sense
in negotiating terminal contraets on an 11 western state
basis, assigned the Filipoff Committee the job of solicit-
ing authority from the Loecals to negotiate for them,
Filipoff, after many months, was ahle to obtain authority
to negotiate for only 66% of the loeals. Joint Council
38 never did cooperate. Then with only 655 of the loeals
with him he tried to get the various employer bargaining
units to negotiate with his committee, but all the employ-
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ers completely refused, resulting in the complete demise
of that committee, on or about May 24, before it ever
functioned. But it took 5 or 6 months of hard work before
the committee realized the futility of its efforts.

On the employer side, the committee which negotiated
with the union line ecommittee, all at once on the evening
of May 27, was able to represent that they were author-
1zed to speak not only for the line cmplovecs, but also
for the terminal employees in every bargaining unit in
the 11 western sfates. Then, at Seattle on June 25 ali of
the various terminal employer negetiating units who had
refused to bargain on an 11 wesicern states basis with the
I*ilipoff Committee, as soon ag they saw the results of the
balloting in Joint Couneil 42 (Los Angeles) insigted on a
counting of terminal employee hallots on an 11 western
states basis. Thig power and flexibility of the employers
to consolidate when 1t especially served their purposes to
do so, wag alse powerful enough to prevent or persuade
the Intermountain Operators League from any effectual
negotiations with Joint Couneil 67 from June 18 to Sep-
tember 4. And, finally, it was powerful enough to influ-
ence fhe cmployers of the Intermountain Operators
League and the employers of every other negotiating
unit in the 11 western states to lock ont of their jobs thou-
sands of innoeent employees becaunse of a strike which

they had nothing to do with.

The teamsters were not organized to compete with
this power and flexibility of the employers. They tried.
Had the Western Conference officials had their way,
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Joint Couneil 38 would not have gone on strike. But
Joint Council 38 couldn’t be controlled.

S0 as in the Bunny’s Waffle case, the power which
ihe employers had was used 1o fashion the lockout
weapon, which was applied far beyond Joint Council
38 into the sonthern part of California and 10 other states,
to try to force the terminal employees in Joint Couneil
38 to accept the May 27 proposal just as the employers
in the Walfle case (ried, by extending the negotiating
area, to impose a reduction in wage rates. In the competi-
tive ase of eeconomic power, we are not too surprised to
see such eonduet as this by the employers. But what we
ought not fo have to become accustomed to is for the De-
partment of Unemployment Seeurity, and the Board of
Review, being eonstituted as they are, or should be, to
look at such actions of the employers, and then, without
the benefit of anything in the record or of any findings
of fact to support if, to render a decision which neces-
garily places the blame and the responsibility, not upon
the employers where it ought to be placed, but upon the
innocent and remotely situated Utah applicant lockout
victims. '

CONCLUSION

The Board’s Decision is in error, should be reversed,
and applicants should be granted the unemployment
benefits which they seek. The reasons for this error,
as partially summarized, are that the Board has failed
{0 understand the difference between fomenters of strikes
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and innocent victims thereof; it has failed to recognize
a bargaining unit where rests the ultimate negotiating
guthority, and it has made unwarranted legal conelu-
sions ol an effort by several of guch units, while still re-
taining and independently exerciging that authority, to
cooperate in an attempt to equalize a more powerful op-
positional foree; and further it has failed to see the dif-
ference between a gtrike in a bargaining unit for the pur-
pose ol obtaining wage parity with a neighbor unit and
a relaliatory emplover lockout within that wnil ag con-
trasted with an openly brazen emplover scheme and de-
viee of retaliating with a general 11 western states loek-
out for the admitted purpose of trying to foree the loecal
striking unit into aceepting the local emplovers’ terimg,

Finally, we fail to see from the facts of thiz case
why the Board didn’t grant the benefitz, We gee no
reason for doubting the walidity of applicants® elaims.
But assuming there was reason for some slight doubt,
because of the Board’s misunderstanding of the Olof
Nelson case, then the Board shows a failure to be suffi-
ciently sensitive to the purposes of the Act and to the
principle announced by this Court that doubis concern-
ing applicants who have “become involuntarily wnem-
ployed” “should be resclved in favor of coverage of the
employee.” (Johnson v. Board of Review, supra)

Respectfully submitted,

CLARENCE M. BECK
A, PARK SMOOT
Attorneys for Pefitioners
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