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STATEMENT OF JURISDICTION

This court has jurisdiction pursuant to Utah Code Ann. §78A-4-
102(3)(§) and the Order of the Utah Supreme Court, R. 241-243,
transferring this case to the Utah Court of Appeals under Utah Rule of
Appellate Procedure 42(a).

STATEMENT OF ISSUES PRESENTED

1.  The first issue presented is whether the trial court abused its
discretion when it allowed Alan Goldman, M.D. to testify at trial when
the defendant had failed to provide Dr. Goldman’s Rule 35 report
during fact or expert discovery.

a. Standard of Review: Abuse of Discretion Coroles v. State 2015 UT 48,
912., to the extent judicial discretion is permitted Langeland v.
Monarch Motors, Inc. 952 P.2d 1058, 1060 (Utah 1998).

b. Preservation: Plaintiff's First Motion in Limine, order dated

September 5, 2014. (R.632)

2. The second issue presented is whether the trial court abused its
discretion when it allowed Alan Goldman, M.D. to testify at trial
regarding apportionment, when no such opinion was contained in his

expert report produced several months after the close of expert



discovery.

a. Standard of Review: Abuse of Discretion Coroles v. State 2015 UT 48,

912, to the extent judicial discretion is permitted Langeland v. Monarch
Motors, Inc. 952 P.2d 1058, 1060 (Utah 1998).

b. Preservation: Plaintiff's Motion for Partial Summary Judgment

order entered October 15, 2014.(R.1483) , Oral Motion prior to Dr.
Goldman taking the stand (R. 1693 at 390:17-22)

3. The third issue presented is whether the Court erred when it
instructed the jury on apportionment, when Dr. Goldman admitted
outside the presence of the jury that, “he just pulls numbers out of the
air” when he apportions between pre-accident and post-accident
pathologies .

a. Standard of Review: Correctness Harris v. Shopko 2011 UT App 329,

913.

b. Preservation: Oral Motion to Limit Dr. Goldman’s testimony prior to

taking the stand. (1693 at 414:1-416:13) Oral Motion for Directed
Verdict at close of Defendant’s Case (1693 at 507:1-20). Post-trial
Motion for Directed Verdict Post-Trial Motion (R. 1580-1578).

4. The fourth issue presented for appeal is whether the trial court erred



when it denied appellaht’s motion for a directed verdict on the issue of
medical special damages because the defendant failed to provide the

jury with a non-arbitrary basis for apportioning damages.

a. Standard of Review: Correctness Orvis v. Johnson 2008 UT 2,96

b. Preservation: Oral Motion for Directed Verdict at close of

Defendant’s Case (1693 at 507:1-20). Post-Trial Motion (R. 1580-1578).

STATEMENT OF THE NATURE OF THE CASE

This personal injury action arises from injuries sustained by the
plaintiff when he was rear-ended by the defendant. Prior to trial, the
plaintiff moved the court, among other things, for partial summary
judgment on issues of liability, causation and his medical economic
damages. The Court concluded there were no issues of material fact on
liability, and causation but denied the motion as to his medical
economic damages.

The case was tried to a jury over a period of five days. The jury
was instructed that the defendant was at fault. The jury was instructed
that the defendant’s negligence was the cause of the plaintiff's injury
and that the plaintiff suffered injury in the accident. The issues before

the jury were the amount of past and future medical economic damages



and the amount of non-economic damages. At the close of the
defendant’s case, the plaintiff moved for judgment as a matter of law on
the issue of the plaintiffs medical economic damages, relying upon
Harris v. Shopko. 2013 UT 34 The Court denied that motion. The jury
returned a verdict of $10,000 in medical economic damages and $7,500
in non-economic damages. The plaintiff then moved the court for
judgment as a matter of law after the verdict, which the Court also
denied. The appellant now directly appeals those rulings.

The plaintiff seeks judgment as a matter of law for $61,296.60 in
past medical expenses, applicable pre-judgment interest and a new trial

limited to the issue of non-economic damages.

STATEMENT OF FACTS

Garth Gines was injured in a rear-end car accident on December
2, 2009 on westbound University Parkway in Orem, Utah. Mr. Gines
was the front seat passenger in a vehicle driven by his sister, Christine
Fountaine. It is undisputed that Mr. Gines suffered a neck injury in
this accident. (R.1483)

Unfortunately for Mr. Gines, this was not his first neck injury.

Prior to this accident Mr. Gines had single-level cervical fusion at C3-



C4 in May of 2005. (R.251). In April of 2007 a non-union at that level
was discovered and revised, which successfully resulted in fusion.
(R.251) Garth Gines had no desire to ever have neck surgery again.

Garth Gines had an immediate onset of aggravated symptoms
after the car accident. After the accident it was discovered that Mr.
Gines had two disc herniations at C4-C5 and C5-C6. (R.1691 at 171:12-
14. Reluctantly, Mr. Gines underwent a surgical procedure in June of
2011 that included a discectomy, decompression of the spinal cord and
nerve roots, and a double level fusion at C4-C5 and C5-C6. (R.1691 at
164:4-16). See also (1691 at 166:9-170:15)

Mr. Gines treating physician, Howard Reichman, M.D., opined at
trial that the surgery was necessitated by the December 2009 car
accident. (R.1691 at 192:2-3)

In connection with the June 2011 surgery, Mr. Gines had screws
placed in the C4-C6 vertebrae. One of those screws backed out and
catches on his esophagus causing him considerable discomfort and pain.
(R. 1692 at 285:6-20).

In connection with the defense of this action, the defendant

retained Alan Goldman, M.D. to perform a medical examination of Mr.



Gines pursuant to Rule 35 of the Utah Rules of Civil Procedure. The
Rule 35 exam was conducted on December 21, 2012.

Dr. Goldman and John Droge, Ph.D. were designated by the
defendant as retained experts pursuant to Rule 26(a)(4) of the Utah
Rules of Civil Procedure. The plaintiff elected a report from Dr.
Goldman and a deposition from Dr. Droge. The parties disposed Dr.
Droge. After the deposition, the plaintiff moved the court to exclude
both defense experts pursuant to Rule 26(d) of the Utah Rules of Civil
Procedure. Dr. Goldman’s Rule 35 report was not disclosed to the
Plaintiff until March 18, 2014 after the motion to exclude Dr. Goldman
was already pending.

The trial court excluded Dr. Droge on the grounds that his failure
to produce all data upon which he relied prior to his deposition was not
harmless, but found that the defendant’s failure to produce Dr.
Goldman’s expert report after more than a year and after expert
discovery had closed was harmless. (R. 632).

After Dr. Goldman’s report was finally disclosed to the plaintiff,
the plaintiff thereafter moved for partial summary judgment, alleging

that the report did not create material issues of fact with regard to




causation of injury nor the amount of plaintiff's claimed medical
expenses. (R.390) The factual basis for the plaintiffs motion was the
opinions contained in Dr. Goldman’s report.

On that motion, the trial court granted the plaintiff judgment as a
matter of law on the issues of liability and fixed the amount of Mr.
Gines’ claimed past medical bills at $61,296.60. (R.632). The trial court
also ruled on the issue of causation, “The Court concludes that it is
undisputed that Mr. Gines suffered at least a musculoskeletal injury to
the cervical spine, of the sprain/strain variety with a temporary
aggravation and superimposition upon a previously injured and alter
symptomatic cervical spine anatomy.” (R.632) The trial court also
recognized that the reasonableness and necessity of the medical
expenses incurred by Garth Gines was undisputed. (R.632). The trial
court denied the plaintiff's motion for partial summary judgment as it
found disputed issues of material fact regarding the amount of medical
bills related to the accident and the need for future medical care.
(R.632).

At trial, the Court heard testimony from Dr. Goldman outside the

presence of the jury. On direct examination Dr. Goldman offered an



opinions not contained in his report. When asked about what charges
would have been appropriately incurred in connection with the injuries
he sustained in the accident. Dr. Goldman opined, “I would say that 8
to $10,000 would probably take care of it.” (R.1693 at 403:5-12).

On cross Dr. Goldman admitted his report said, “As Mr. Gines’
cervical spine was markedly anatomically altered by his prior surgical
procedures and with what appear to be a progressive symptomology
prior the December 2rd, 09 MVA it is difficult to define what actual
treatments would have been of assistance in light of what appear to be
his already ongoing progressive cervical addition function.” (R.1693 at
405:2-11). Dr. Goldman admitted he did not opine in his report when
Mr. Gines’ “temporary” aggravation ended. (R.1693 at 407:9-11). In his
report, Dr. Goldman did not allocate specifically as to which bills he
actually incurred were related to the accident and which ones were not.
(R. 1693 at 407:13-15).

Dr. Goldman testified he was hired to render an opinion
apportioning between Mr. Gines’ pre-accident pathology and his post-
accident pathology. When asked about the methodology employed when

doing an apportionment, “it’s just kind of picking numbers out of the




air.

»

Dr. Goldman also admitted, “So, there’s no specific, you know,

recipe, if you will.”

After hearing live testimony, the trial court ruled as follows,

I agree with defense counsel that apportionment is not an
issue. It is the defendant’s position that no part of Mr. Gines’
condition today is attributable to the accident. That, at best, Mr.
Gines suffered a temporary or at worst, he suffered a temporary
aggravation of a preexisting condition. Dr. Goldman does state in
his report that if that aggravation were permanent, he would
apportion 20 percent to the motor vehicle accident. Ultimately,
that apportionment is based on the American Medical Association
Guidelines which provide a range of percentages from which
practitioners must choose. That discretionary decision is informed
by the practitioner’s examination, training and experience. And
while I agree that that’s not a precise science, this is the system
relied upon in tort litigation, and by government to do this work.
It’s the best system that we have to assess these determinations.
And for that reason, I conclude that adequate foundation has
been laid for Dr. Goldman to testify about apportionment.”
(R.1693 at 414:13-415:6).

The trial court also ruled in relevant part,

Dr. Goldman will be permitted to testify that a healthy
person who suffered a temporary sprain/strain of the cervical
spine would incur diagnositic costs and receive treatment
consisting of the physical therapy, medication and home exercises
that he’s described on the stand. That is fairly disclosed in his
report.

Dr. Goldman will not be permitted to testify as to what
treatment would have been reasonable and necessary for a person
with Mr. Gines’ altered anatomy. As to that issue, Dr. Goldman in
his report states only that it would have been difficult to define
what treatments would have been of assistance. And so, I am not

9



going to get into, well, what treatments would have been provided

to Mr. Gines in his condition to threat this temporary

sprain/strain. There is just nothing in the report that goes to that

issue.” (R.1693 at 415:9-23).

The trial court concluded that the testimony outside the report
was harmless, including the $8,000 to $10,000 amount of claimed by Dr.
Goldman to be attributable to the accident because, “Counsel are
experienced attorneys who litigate tort cases and this is generally

known to them.” (R. 1693 at 416:1-2).

DR. GOLDMAN’S TRIAL TESTIMONY

The jury returned and Dr. Goldman was permitted to testify
outside the opinions expressed in his report. The court allowed Dr.
Goldman to stray on three particular topics—Medical Expenses,
Impairment Rating and Medical Treatment. The clearest way to
demonstrate the differences is by direct comparison.

MEDICAL TREATMENT

Dr. Goldman’s expected testimony at trial was contained in his
report,

“As Mr. Gines’ cervical spine was markedly anatomically altered
by his prior surgical procedures and with what appeared to be
progressive symptomology prior the 12-02-09 MVA, it is difficult to

define what actual treatments would have been of assistance in
the light of what appeared to be his already ongoing cervical

10



dysfunction.” (R.233).

At trial, Dr. Goldman testified,

Q: Okay. Doctor, what is the usual normal treatment for somebody
who has the diagnosis that you have just described?

A:“Well, for strain/strain injuries, we usually do physical therapy,
often chiropractic therapy will be done, in which you try to do
stretching, flexion, extension, graduated strengthening exercises.
You take the patient through these exercises and teach the
patient to do a home exercise. You would put them on some
possible muscle relaxants, anti-inflammatory pain medications,
not particularly narcotic pain medications. Nowadays, there are
also some non-narcotic, non-addicting medications that can
stabilize nerve cell membranes and reduce the transmission of a
pain impulse. So, they are frequently used for the complaints of
pain. And in therapies often there will be massage or hot packs,
ice packs, electrical Tens Stimulation Units. So, those therapies
are usually done over an approximate four to six week window of
time, two to three times a week. Patients seems — if they do well,
you taper it down to another two or four weeks in which you’ll do
one to two times a week, and then teach the folks how to do a
continual home exercise program after that.” (R.1693 at 430:16-
431:13).

MEDICAL EXPENSES

Outside the presence of the jury, Dr. Goldman admitted,

Q: Okay. And, also, in your report you did not allocate or tell us
specifically which medical bills are related to the accident and
which one are not?

A: That’s correct. (R.1693 at 407:12-15).

Q: You recently gave us a figure a moment ago regarding the cost
of physical therapy. Is that contained in your report?

11




A: No (R. 1693 at 410:7-10).
At trial in front of the jury, Dr. Goldman testified:

Q. Okay. Doctor, how much does that typical treatment cost for a
person that, typically, an ordinary person that has that kind of
presentation? What does that run? And if you could break it out
for us specifically, that would be helpful?

A. Well, most folks in accidents go to an emergency room. So,
there is an emergency room fee, can be three, four $500. Then
usually x-rays. An MRI can cost anywhere from 500 to 2500 bucks.
Usually, they run around a thousand bucks or so. The therapy,
my experience has been that the physical therapy session are
usually about $125. Somewhere between 100 and $150 a session.
And using the formula that I talked about, the four to six weeks
and one to two week, two to three times, basically, that comes out
to 26 therapeutic sessions. So, you multiply that by 125 or 150,
and you are up to whatever that is, 3,000 or so dollars. Add a
couple thousand more for the images and medications and ER. I
think you are talking, as I said previously, somewhere around 7,
8,000, $10,000 something like that.” (R.1693 at 431:14-432:1-7).

IMPAIRMENT RATING
Dr. Goldman’s report states in relevant part,

“Does the claimant have or do you anticipate the claimant having
a permanent impairment [disability] as a result of this injury?
Please provide a permanency rating.

Response: As I have commented in several of my above answer, it
is extremely difficult to definitively state that the MVA of 12-02-
09 is the cause of Mr. Gines’ current complaints as he had a
progressive spine dysfunction prior to that date. In my answer to
question #6a, I stated I would apportion 80% of Mr. Gines’ current
symptomology to his underling pre-existing medical conditions

12



and only 20% to the MVA of 12-02-09. In referencing the AMA
Guides to the Evaluation of Permanent Impairment [Fifth
Edition], Chapter 15, Section 50.6 Table 15-5 Category 111, Page
392, I would award Mr. Gines an 18% Whole Person Impairment,
as I did not see any images specifically measuring a possible
alteration of spinal motion segment integrity. As I have
commented upon an appointment of 20% to the MVA of 12-02-09,
mathematically, I would award, I would award Mr. Gines a 3.6%
Whole Person Impairment as a result of the 12-02-09 MVA,
although I reserve the right to re-address this possible Whole
Person Impairment award after a review of his images, as has
been requested above. In referencing Chapter 18 of the AMA
Guides, Figure 18-1 Algorithm Box 3, Page 574, I would also
award Mr. Gines a 1% Whole Person Impairment for his overall
sense of headache and neck pains, which would raise his final
Whole Person Impairment for those anatomic conditions to 19%
which thus, mathematically, then gives Mr. Gines a final Whole
Person Impairment of 3.8% as a result of the 12-02-09, allowing
for the disclaimer about the images to remain in place as I have
written above.” (R.230)

Dr. Goldman testified at trial:

Q: Do you believe that the injury that Mr. Gines suffered was
temporary or permanent?

A: I thought it was a temporary exacerbation of his preexisting
already injured anatomy. And the record, Dr. Stacy talk about
how he was getting worse before the accident, a lot of problems.
So I think the just another insult to that. But from a
musculoskeletal standpoint , they usually do get better.” (1693 at
433:5-12).

DR. GOLDMAN’S APPORTIONMENT

Dr. Goldman also testified at trial with regard to apportionment.

“Q: Let me ask you a question about your percentages of people

13




like Garth. You said that 85 to 90 percent get back to normal.

A: Eighty-five to 90 percent of musculoskeletal injuries get back to
normal, that is correct.

Q: Okay. And you decided that Garth was in that 85 to 90
percent?

A: For a musculoskeletal dysfunction, yes.

Q: Now, was that arbitrary or was that to a reasonable degree of
medical probability?

A: From a reasonable degree of medical probability, 80, 85, 90 of
musculoskeletal injuries get better.

Q: So, from a reasonable degree of medical probability, did Garth
fit into that?

A: He has an altered anatomy. I don’t know if he would fit into
that exact thing.

Q: You don’t know? So, he might, he might not?
A. No, that is correct

MR. MCGEE: Your Honor, can we approach?

MR MCGEE: This is completely arbitrary. He 85 to 90 percent he
might, he might not. I don’t know.

THE COURT: Make your arguments in closing. I think you have
done very well.” (R. 1693 at 449:6-450:5).

Dr. Goldman also testified at trial regarding Mr. Gines
“temporary” aggravation.

“Q: Dr. Goldman, with regard to the temporary aggravation, it
began at the accident?

14




A: Yes.

Q: And it ended?

A: You are going to fall. Oh. I can’t tell you when it ended. I can
just tell you that most musculoligamentous injuries within a three
to six month maximum time do resolve and come back to their
baseline. That would be the guideline I would use.

Q: With 85 to 90 percent of the people?
A: Yes.

Q: And we don’t know if Garth falls into that 85 to 90 percent of
people?
A: 1 do not know that.” (R. 1693 at 461:24-462:12)

During closing argument, the defendant argued as follows:

“And counsel has argued that you should award the entire $61,000
because we can’t make an apportionment. Well, see that’s not
accurate. There is no apportionment to make because the injury’s
not permanent. Because the injury is of a temporary nature,
whatever Mr. Gines is experiencing right now is entirely 100
percent due to his previous injuries, his ongoing degenerative
o condition. And it’s also not accurate when counsel says that he
just if you would a number out of a hat. Yes, it’s true there is
some arbitrariness. It’s not — medicine’s not a precise and exact
science.” (R.1693 at 548:4-15).

Before closing arguments and jury instructions, the plaintiff

moved for a directed verdict on the issue of apportionment, arguing

that Dr. Goldman admitted that his methods in arriving at his
apportionment were arbitrary. (1693 at 507:1-20). The plaintiff

specifically requested that the court not instruct the jury on

15




apportionment. The plaintiff requested that the jury be charged that
they must assume that all the medical bills submitted by Mr. Gines are
related to the accident and that they must attribute all of Mr. Gines’
current complaints to the accident.(1693 at 507:1-20).

The jury deliberated for several hours and returned a verdict of
$10,000 for past medical expenses. $0 for future medical expenses and
$7,500 in non-economic damages. (R.1693 at 573:20-22.).

Within ten days of the trial, the plaintiff renewed his motion for a
directed verdict and a new trial, which was summarily denied by the
court without a hearing. (R. 1580-1578).

In that post-trial motion, the plaintiff pointed out that not only
was Dr. Goldman’s method arbitrary and that was directly reflected in
the verdict. (R.1598-1582)

SUMMARY OF THE ARGUMENT

Garth Gines should be awarded the full amount of his claimed
medical expenses and given a new trial on non-economic damages. The
plaintiffs case was harmed when Dr. Goldman’s report was not
disclosed during discovery. Dr. Goldman should have been excluded on

that basis. That error was compounded when Dr. Goldman was allowed

16




to testify outside the scope of the report about medical expenses,

When Dr. Goldman’s opinions were finally fully disclosed during
the trial, the court committed further error when denied the plaintiff’s
motion for a directed verdict and submitted the issue of Mr. Gines
medical expenses to the jury with an apportionment instruction, after
Dr. Goldman admitted that “he pulls numbers out of the air.”

STANDARD OF REVIEW

Courts generally have discretion to manage discovery and if
appropriate, sanction parties for failure to fulfill discovery obligations.
However this discretion is not unlimited, and is “permitted only after
certain conditions have been met.” Langeland v. Monarch Motors, Inc.
952 P.2d 1058, 1060 (Utah 1998).

With regard to the trial court’s failure to grant the plaintiff's
multiple motions for summary judgment and a direct verdict the
standard is correctness. Oruis v. Johnson 2008 UT 2,96. The
defendant carried the burden of proof with regard to apportionment and
as such the plaintiff's motions for judgment as a matter of law, should

be treated as pure questions of law.

17



ARGUMENT

I. THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
FOUND THE NON-DISCLOSURE OF DR. GOLDMAN’S REPORT
TO BE HARMLESS.

Rule 35 of the Utah Rules of Civil Procedure requires
unconditional disclosure of, “a detailed written report of the examiner,
setting out the examiner’s findings, including results of all tests made,
diagnoses and conclusions.” Utah R. Civ. P. 35. The penalty for not
complying with Rule 35 is contained in Rule 26(d)(4), “If a party fails to
disclose or to supplement timely a disclosure or response to discovery,
that party may not use the undisclosed witness, document or material
at trial at any hearing or trial unless the failure is harmless and the
party shows good cause for the failure. Utah R. Civ. P. 26(d)(4). “In
other words, rule 37(h) shifts the burden to the non-disclosing party to
show why the undisclosed evidence should not be excluded.” Coroles v.
State 2015 UT 48, 122.

Rule 26 of the Utah Rules of Civil Procedure requires disclosure
prior to the expert election of, among other things, “all data and other

information that will be relied upon by the witness in forming those

opinions.” After the election of a report, the offering party must disclose
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the expert report. Utah R. Civ. P. 26(a)(4)(B). The report must be
signed and contain, “a complete statement of all opinions the expert will
offer at trial and the basis and reasons for them. Such an expert may
not testify in a party’s case-in-chief concerning any matter not fairly
disclosed in the report.” Id.

It is factually undisputed that Dr. Goldman’s Rule 35 report was
not disclosed during fact discovery. It is undisputed that Dr. Goldman’s
expert report was not disclosed during expert discovery. Dr. Goldman’s
report was only disclosed after expert discovery had ended and Dr.
Goldman’s exclusion, sought by the plaintiff. The trial court refused to
exclude Dr. Goldman as the court found the non-disclosure of his report
until March 18, 2014 to be harmless.

Such a finding of harmlessness is without reasonable basis. The
plaintiff did not know the several material opinions Dr. Goldman was
going to offer at trial. Plaintiffs are tasked with the burden of proof, as
such the plaintiffs are entitled to the last word. By delaying disclosure
of Dr. Goldman’s report, Dr. Goldman and the defendant obtained the
advantage of having the most recent opinion at trial, in essence the last

word.
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The full harm of Dr. Goldman’s non-disclosure did not become
apparent until during the trial, when the plaintiff solicited testimony
from Dr. Howard Reichman to rebut Dr. Goldman’s opinions. (R. 1691
at 187:14-19) The Defendant objected on the grounds that Dr.
Reichman was not disclosed as a rebuttal expert. (R.1691 at 187:20-23).
The trial court sustained the objection. (R.1691 at 189:1). This ruling
placed the plaintiff in an impossible scenario, the need to designate a
rebuttal expert during expert discovery, without knowing the substance
of the opinion to be rebutted, during expert discovery. This result left
Dr. Goldman with the last word on the plaintiff's medical condition,
while the plaintiff carried the ultimate burden of proof.

During the pendency of this appeal, the Utah Supreme Court has
held that, “Where the exclusion of an expert is tantamount to the

” o«

dismissal of the lawsuit,” “the district court should exercise restraint in
choosing this grave step rather than a lesser sanction.” Coroles v. State
2015 UT 48, 429. Excluding Dr. Goldman, would not have resulted in a
dismissal of the lawsuit.

The Court analysis in Coroles, distinguished between situations

where discovery was provided late, and situations were discovery was
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not provided at all. Id at §23. In this case, the defendant had an
affirmative duty to disclose absent a request under Rule 35 of the Utah
Rules of Civil Procedure, and did not do so at any time during discovery.
II. THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
PERMITTED DR. GOLDMAN TO TESTIFY OUTSIDE THE
CONTENTS OF HIS REPORT.

In 2011, amendments to Rule 26 of the Utah Rules of Civil
Procedure drastically altered civil discovery practice in Utah. The most
significant changes deal with expert discovery. The official commentary
states,

“If a party elects a written report, the expert most provide a

signed report containing a complete statement of all opinions the

expert will express and the basis and reasons for them. The
intent is not to require a verbatim transcript of exactly what the
expert will say at trial; instead the expert must fairly disclose the
substance of and basis for each opinion the expert will offer. The
expert may not testify in a party’s case in chief concerning any
matter that is not fairly disclosed in the report. To achieve the
goal of making reports a reliable substitute for depositions, courts

are expected to enforce this requirement.” Comment to Utah R.

Civ. P. 26.

When Dr. Goldman’s report was finally disclosed less than 6
months before trial, the plaintiff discovered it did not disclose key

opinions necessary to support the defendant’s affirmative defenses. The

trial court abused its discretion when it allowed Dr. Goldman to testify

21



outside his report in three material ways

The court permitted Dr. Goldman to tell the jury that Mr. Gines
suffered a mere temporary sprain/strain injury. The court permitted
Dr. Goldman to tell the jury what reasonable and necessary treatment
would be for a person without altered cervical anatomy. The court did
not allow Dr. Goldman to testify as to what treatment would have been
necessary for a person with Mr. Gines altered anatomy.

At trial, Dr. Goldman testified that reasonable and necessary
medical treatment for a normal person would amount to approximately
$10,000. (R.1693 at 431:14-432:1-7).

This number was not contained in his report. It was a complete
and total surprise. It is absolutely certain this testimony hurt the
plaintiff's ability to rebut Dr. Goldman’s opinions and is directly

reflected in the jury’s award of $10,000 for medical economic damages.

III. THE TRIAL COURT ERRED WHEN IT DENIED
PLAINTIFF’S MULTIPLE MOTIONS FOR JUDGMENT AS A
MATTER OF LAW ON APPORTIONMENT AND MEDICAL
ECONOMIC DAMAGES

The trial court started down the wrong path when it concluded
that there was nothing to apportion in this case. Mr. Gines clearly had

a prior neck condition. Mr. Gines clearly had a current neck condition,
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including a surgical screw visibly impinging his esophagus. That screw
was not a pre-existing condition. It is undisputed that Mr. Gines
further injured his neck due to the defendant’s negligence. The central
issue of this case was to determine what was caused by the accident and
what was not caused by the accident.

In order to apportion the defendant carries the burden of proof.
Harris v. Shopko 2013 UT 34, §28. When allocating causation between
preexisting pathologies and a subsequent accident, medical expert
testimony is required. Id at 9 35.

The required defense medical expert must provide a “non-
arbitrary evidentiary basis for the jury to apportion damages.” Id at
932. Apportionment may not be based on “pure speculation.” Id. Thus,
“the determinative question is whether the expert testimony has
supplied the jury with a non-arbitrary basis for apportioning damages.
Id at38.

Dr. Goldman’s opinions offered at trial in this matter were
arbitrary. He admitted as much. (R.1693 at 433:15-17) Multiple times.
(R.1693 at 446:9-19). When ruling on whether Dr. Goldman’s

apportionment opinion was not arbitrary, the court relied upon the
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American Medical Association Guidelines. In doing so, the Court
completely missed the boat by confusing the whole person impairment
rating with the apportionment between a prior impairment rating and
present impairment rating. To highlight this point Dr. Goldman rated
Mr. Gines as having a post-accident Whole Person Impairment of 18%.!
That is not an arbitrary number as it is derived from established
standards and ranges set forth in the AMA Guidelines.

The arbitrary part is when Dr. Goldman arbitrarily decided to
apportion 20%?2 of that impairment rating to the subject accident
without rating the prior impairment. In determining the
apportionment number, Dr. Goldman testified,

“Well it’s a common sense thing. I mean, if you've got someone

that’s had a pre-existing condition, you have to figure in how that

could affect his current status. And sometimes it’s just kind of
picking numbers out of the air.” He further testified, “So, there’s
no specific, you know, recipe, if you will.”

It is difficult to imagine a scenario that could be any more

arbitrary than “Picking numbers out of the air.” There is simply

nothing scientific about that.

1 Dr. Goldman did not disclose what Mr. Gines’ pre-accident whole
person impairment was.

2 Dr. Goldman recanted at trial and stated 0% of Mr. Gines current
condition was attributable to the accident
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The Court’s decision to deny the Plaintiff's motion for a direct
verdict is even more puzzling in light of the court’s limitation on Dr.
Goldman’s testimony to what treatment an average healthy person
would need with a neck sprain/strain. The Court correctly recognized,
“And so, I am not going to get into, well, what treatments would have
been provided to Mr. Gines in his condition to threat this temporary
sprain/strain. There is just nothing in the report that goes to that
issue.” (R.1693 at 415:9-23).

What treatments would have been actually provided to this
particular plaintiff to treat the injuries he sustained in the car accident
is precisely the question the defendant needed to answer to avoid a
directed verdict. Evidence as to what treatment an average person
would need, is completely irrelevant. “One who injures another takes
him as his is.” Brunson v. Strong 412 P.2d 451 (Utah 1966). There
was no evidence that was fairly disclosed by the defendant in advance of
trial that indicated what treatment Mr. Gines actually received was
related to this accident. It is undisputed that Mr. Gines sustained some
injury due to Sean Edwards negligence. As such, there is something to

apportion between Mr. Gines prior injury and the injuries sustained in
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the subject accident. As evidenced by the defendant’s argument, Dr.
Goldman not only did not provide a non-arbitrary basis for
apportionment, but absolutely confused the jury regarding what their
collective job was.

It is not the jury’s role to determine in hindsight which doctors
Mr. Gines should have seen or what medical treatment Mr. Gines
should have received. Prior to trial, this court ruled that Mr. Gines had
received reasonable and necessary medical treatment in the amount of
$61,296.60. Thus, what reasonable treatment looks like and what
necessary treatment looks like are completely irrelevant topics for the
jury to consider.

The sole issue before the jury was which of those bills actually
incurred by Mr. Gines were related to the negligence of Sean Edwards.
As argued previously, $10,000 is a complete nonsense answer to that
question, in light of the evidence. It could be higher, or it could be
lower, but there is no way to contort Mr. Gine’s actual bills to add up to
$10,000 in any rational fashion from the testimony elicited at trial from
any of the witnesses.

Dr. Goldman testified at trial that reasonable care for a person
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without Mr. Gine’s altered anatomy would be “physical therapy or
chiropractic treatment for 4-6 weeks at 2-3 times a week tapering off to
1-2 visits for another 2-4 weeks would be appropriate ” There was no
evidence presented by the defendant regarding what proper treatment
would be for a person with Mr. Gine’s altered anatomy would be. Dr.
Goldman’s report was silent on the subject. The answer Dr. Goldman
provided at trial, did surprise the plaintiffs and their counsel despite
their level of sophistication in personal injury law.

The defendant asserts that no apportionment is necessary because
Mr. Gines only sustained a temporary aggravation. At trial Dr.
Goldman testified that aggravation clearly began with the accident. He
did not testify when Mr. Gine’s temporary aggravation ended or
whether after several years Mr. Gine’s temporary aggravation has
ended at all. This uncertainty, as a matter of law, must be construed
against the defendant. See Harris v. Shopko 2013 UT 34 928.

Dr. Goldman did not inform the jury what the proper course of
treatment would be with someone with two cervical procedures and
altered anatomy. As Dr. Goldman’s ultimate opinion did not encompass

the realities of the plaintiff's actual pre-accident physical condition, the
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jury was left to speculate regarding what proper care under the
circumstances would be. This principle also demonstrates the
defendant’s failure to provide the jury with a non-arbitrary basis to
apportion.

Mr. Gines (or any plaintiff for that matter) is not the average
person. It is not the jury’s job to determine what an average person
would have suffered, or what treatment an average person would have
received. See CV2018 MUJI 2d. Those are forbidden topics. The
question is “what is the extent of Mr. Gines injury?” and “Out of the
reasonable and necessary treatment Mr. Gines did receive, what portion
was related to the accident?” Dr. Goldman simply could not tell the jury
when Mr. Gine’s injury ended. Dr. Goldman did not testify whether

”

Mr. Gines fell within the realm of “average.” As a result the jury was
left to speculate, which speculation was reflected in the jury award.
This error obviously affected the jury, as they awarded the precise
amount in past medical expenses recommended by Dr. Goldman. The
jury’s decision is against the weight of the evidence, as there is no

combination of Mr. Gine’s claimed medical expenses that would add up

to exactly $10,000.
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Mr. Gine’s medical expenses the day before his surgery only
totaled $6,021.90. Immediately after the surgery, his medical bills
totaled $56,730.04. There was no evidence presented aside from Dr.
Goldman’s new opinion disclosed for the first time on the witness stand,
(and arbitrarily formed) that supports this $10,000 award. There was
no evidence presented at trial that identified the precise metaphysical
instant where Mr. Gine’s medical bills reached the $10,000 threshold.
Mr. Gines reached the $10,000 threshold in medical bills while on Dr.
Reichmann’s operating table. The implication from the award is that
beginning the surgery was related to the accident, but finishing the
surgery was not. It is hardly shocking to achieve such an arbitrary
result, when it is based on an arbitrary opinion. Such cannot be the
case. Either Dr. Reichman’s services were precipitated by the accident
or they weren't. If they were, the jury’s $10,000 figure is not supported
by the evidence. If they were not, likewise, the jury’s $10,000 figure is
also not supported by the evidence.

Giving the appropriate deference to the jury’s $10,000 award, the
rational conclusion is that at least part of the surgical expenses was

awarded. There is no rational non-arbitrary justification to award part
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of a surgery and not the remainder.

Furthermore, if the need for Dr. Reichman’s services was
precipitated by the accident, the screw protruding from the plaintiff's
C6 vertebrae is likewise related to the accident. The jury awarded Mr.
Gines $0 for future medical expenses, despite the fact, Dr. Reichman
indicated that the screw would need to come out if it continued to cause
problems, including but not limited to weight loss. Mr. Gines testified
that it causes him great discomfort and also testified he had lost weight
as a result of the screw affecting his eating habits.

That isn’t to say that the standard announced by the Utah
Supreme Court in 2013 in Harris v. Shopko is a medically impossible
standard for defendants to meet. There is a very clear way to do it. One
example is the guidelines provided by the Utah Labor Commission.

“When a permanent impairment results from the addition or

combination of a prior impairment with the existing impairment

from the industrial accident, then the permanent impairment is
apportioned (or distributed) between the current injury and the
prior impairment conditions(s). Physician/raters must understand
that apportionment generally applies only to permanent
impairments. Apportionment of the final rating is necessary if
there is objective medical documentation that a prior ratable
impairment existed before the industrial event for the same
anatomical area, structure or condition. In order to apportion any

condition as a prior impairment, the condition would need to have
been ratable by either the AMA Guides or Utah’s Impairment

30



Guides because the industrial event and must be based on
reasonable medical probability (i.e. greater than 50%). The total
impairment is calculated and then the prior impairment is
calculated and deducted. The remaining amount would then be
due to the industrial accident. Utah Labor Commission’s 2006
Supplemental Impairment Rating Guides 5/12/2006. §2.2a pg 20

The Utah Guide goes on to state, “Not all cases can be
apportioned. If the physician cannot, with a reasonable degree of
medical probability, estimate the level of impairment that would
have existed, absent the injury, then the physician cannot
apportion the final impairment.” Utah Labor Commission’s 2006
Supplemental Impairment Rating Guides 5/12/2006. §2.2a pg 20

In this case, there was something to apportion. Dr. Goldman

failed to provide the jury with a non-arbitrary basis for apportionment.

As a result of that failure, the trial court should have awarded the

plaintiff his claimed medical expenses as a matter of law.

CONCLUSION

Based on the forgoing, the only appropriate result is to enter a

directed verdict in the amount of Mr. Gines’ stipulated medical

expenses of $61,296.60, plus pre-judgment interest and hold a new trial

on general damages and future medical expenses, without any sort of

apportionment instruction. Utah law as outlined by the Utah Supreme

Court in 2013 demands this result and only this result, based upon the
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defendant’s failure to provide the jury with a non-arbitrary basis for
apportionment of Mr. Gines’ pre- and post-accident pathologies, his
post- accident medical expenses and his whole person impairment
rating.

DATED this 5tk day of October, 2015

Respectf 1 submitted,

Peter R-Miflin
Robert J. DeBry & Associates
45 West Sego Lily Drive
Sandy, UT 84070
(801)262-8915
Counsel for Plaintiff and Appellant Garth Gines
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The Order of Court is stated below: $oedER
Dated: September 05, 2014 Is/ DEREK P{E@AN
09:17:54 AM DistrictCotirt Jiidge

PR SRR
=L Orcate’
rrrsssrt??

LEONARD E. McGEE - 2185
PETER R. MIFFLIN - 12595
Rogert J. DEBRY & ASSOCIATES
4252 South 700 East

Salt Lake City, Utah 84107
Telephone: (801)262-8915
Facsimile: (801)262-8995
Imecgeeidrobertdebry.com

Attorneys for Plaintiff

IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH

GARTH GINES; and CHRISTINE ORDER
FOUNTAINE,
Plaintiffs,
Civil No. 120400620
v Judge Derek P. Pullan
SEAN EDWARDS,
Defendants.

The above matter came before the Court on April 29, 2014 at 2:00 PM for argument on
plaintiffs’ motion to exclude testimony of defendant’s designated experts Dr. John Droge and Dr.
Alan Goldman and to exclude photographs taken by Brian Ritucci. Plaintiff was represented by
Peter R. Mifflin and Leonard E. McGee. Defendant was represented by Warren Wadsworth.

Having considered plaintifts’ motion, the memoranda and exhibits filed by the parties
and the argument of counsel and being fully advised, the Court herewith enters the following

Ruling and Order.
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The basis for the Court’s ruling is set out in greater detail in the record of the hearing of

April 28, 2014.

The court finds the following:

1.

2.

(W3]

9.

Dr. John Droge was designated by the defendant to give expert testimony in this case.
The Defendant failed to provide Dr. John Droge’s case and all of the data upon which his
opinion was based.

The failure to provide the foundational data for Dr. Droge’s opinions was not harmless.
Dr. Alan Goldman was also designated by the defendant to give expert testimony in this
case.

Defendant failed to provide Dr. Alan Goldman's report.

The failure to provide Dr. Alan Goldman’s report was harmless.

Brian Ritucci was not properly disclosed as a fact witness.

The defendant did not provide photographs taken by Mr. Ritucci in fact discovery.

The failure to provide the photographs was harmless.

For the reasons set forth in the record of the April 28, 2014 hearing,

IT IS HEREBY ORDERED ADJUDGED AND DECREED AS FOLLOWS:

Dr. John Droge is hereby excluded and therefore will not be allowed to give testimony at
trial in the above matter.
Defendant’s failure to timely provide Dr. Alan Goldman's reports was harmless and as

such will not be excluded from providing testimony at trial in the above matter.
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3. Brian Ritucci was not properly disclosed as a witness of fact and as such may not provide

testimony at trial in the above matter; however the photos he took are not excluded.

Approved as to form:

[s/Peter R. Mifflin
Attorney for the Plaintiffs

/s/ Warren Wadsworth
Attorney for the Defendant

END OF ORDER

*Executed and entered by the Court as indicated by the date and seal at the top of page*
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The Order of Court is stated below: ;""
Dated: October 15,2014 /s/ DEREK PRUELS
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LEONARD E. McGEE - 2185
PETER R. MIFFLIN - 12595
RoOBERT J. DEBRY & ASSOCIATES
4252 South 700 East

Salt Lake City, Utah 84107
Telephone: (801)262-8915
Facsimile: (801)262-8995
Imcgee(robertdebry.com
Attorneys for Plaintiff

IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH

GARTH GINES; and CHRISTINE RULING AND ORDER ON
FOUNTAINE, PLAINTIFFS’ MOTION FOR PARTIAL
Plaintiffs, SUMMARY JUDGMENT
V.
Civil No. 120400620
SEAN EDWARDS, Judge Derek P. Pullan
Defendants.

The above matter came before the Court on September 17, 2014 at 1:00 PM for argument
on plaintiffs’ motion for partial summary judgment on the following issues:
I. The negligence of Sean Edwards.
2. Sean Edward’s negligence as the cause in fact and proximate cause of the injuries
suffered by Garth Gines.
3. Sean Edward’s negligence as the cause in fact and proximate cause of the injuries

suffered by Christine Fountaine.
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4. The reasonableness and necessity of the medical expenses incurred by Garth Gines.

5. The reasonableness and necessity of the medical expenses incurred by Christine

Fountaine.

6. The amount of Garth Gine’s past medical bills.

7. The amount of Christine Fountaine’s past medical bills.

8. Establishing Garth Gine's need for future treatment.

Plaintiff was represented by Peter R. Mifflin and Leonard E. McGee. Defendant was

represented by Warren Wadsworth.

Having considered plaintiffs’ motion, the memoranda and exhibits filed by the parties

and the argument of counsel and being fully advised, the Court herewith enters the following

Ruling and Order.

IT IS HEREBY ORDERED ADJUDGED AND DECREED AS FOLLOWS:

1. On the issue of the negligence of Sean Edwards, the Court concludes there is no dispute

of material fact and the Plaintiffs are entitled to judgment in their favor as a matter of

law.

2. On the issue of Sean Edward’s negligence as the cause in fact and proximate cause of the

injuries suffered by Christine Fountaine, the Court concludes there is no dispute of

material fact and Christine Fountaine is entitled to judgment in her favor as a matter of

law.

October 15, 2014 01:22 PM

2

Gines v. Edwards Brief of Appellant Page 5

20f5




3. On the issue of reasonableness and necessity of the medical expenses incurred by

Christine Fountaine, the Court concludes there is no dispute of material fact and Christine
Fountaine is entitled to judgment in her favor as a matter of law.

With regard to the amount of Garth Gine’s past medical bills, the Court concludes there is
no dispute of material fact and fixes the amount of Mr. Gine’s past medical bills at
$61.296.60.

With regard to the amount of Christine Fountaine's past medical bills, the Court
concludes there is no dispute of material fact and fixes the amount of Ms. Fountaine’s
past medical bills at $42,668.80. The Court awards Ms. Fountaine the full amount of her
past medical bills as a matter of law. The Court reserves the question of future medical
expenses for trial by jury.

On the issue Sean Edward’s negligence as the cause in fact and proximate cause of the
injuries suftered by Garth Gines, the Court concludes that there exists a dispute of
material fact and therefore the Plaintiff is not entitled to judgment as a matter of law. The
Court concludes that it is undisputed that Mr. Gines suffered at least a musculoskeletal
injury to the cervical spine, of the sprain/strain variety with a temporary aggravation and
superimposition upon a previously injured and altered symptomatic cervical spine
anatomy. Whether Mr. Gines suffered more serious injury as a result of this accident, is

factually disputed.
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7. On the issue of the reasonableness and <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>