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In the
Supreme Court of the State of Utah

SPRINGVILILE BANKING COM- Y
PANY, a e¢orporation,
Plawmtiff and Appellant,

_'VS —

. TAYLOR BURTON, ERNEST H. § Cﬂgsgﬁg o.

BALCH, WESTON K. HAMILTON,
FREANCIS FELTCH and W. J.
SMIBL, individually and as members
of the UTAH STATE ROAD COM-
MISSION,

Defendants and Respondents. )

BRIEF OF RESPONDENTS

STATEMENT OF FACTS

On or about February 4, 1959, complaint in the above
entitled matter was filed and personal service made the
following dav upon two of the defendants, . Taylor
Burton and Weston E. Hamilton, In said eomplaint
plainii[f alleges ownership and possession of a lot and
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building located on the northeast corner of 7th South
and Main Streets in Springville, Utah County, Utah, and
that in about April and May, 1958, defendants con-
strueted concrete strips or islands within the boundaries
of Main Street in such a manner as to impede ingress
and egress to and from plaintiff’s property, and that
planitiff’s property has heen greatly depreciated thereby.
Plaintift admits that said strips or islands were con-
structed for the use of the public in a skillful and proper
manner, but further alleges that by such construction
ihe defendants have damaged plaintiff’s property within
the meaning of Article I, Section 22, T'tah Constitution.
Plaintiff therefore asks the ‘Court for a deelaration
pursuant to Title T8, Chapter 33, T.C.A. 1953, that for
such damages the plaintiff is entitled to compensation
and further, for an order pursuant to Rule 65(b) {3}, of
the TTtah Rules of Civil Proecedure, compelling the de-
fendants to initiate an aetion against the plaintiff in
accordance with the provisions of Title 75, Chapter 34,
[.CLA. 1953, for the purpoese of ascertaining and assess-
ing the amount of damages. {(See Complaint, R. 1).

The defendants, by and through the Atlorney (Gen-
eral of the State of Utah, as provided in Section 27-2-13,
U.C.A. 1953, moved to dismiss the complaint as follows:
(R. 4).

“Come now the defendants by and through
the Attornev (Feneral of the State of Utah, as

provided in Secfion 27-2-13, Utah Code Annoctated
1953, and move the court as follows:

1. To dismisg the action or, in lien thereof,
to quash the returns of serviee of summons on

ded by the Institute of Museum and Library Services
d by the Utah State Library.
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the grounds of lack of jurigdiction over the sub-
ject matter, or if the court finds it doecs hawve
jurizdiction over the subject matter,

2. To dismiss the action for:

(a) lack of jurisdiction over the persons
of defendants, and

(h) failure to state a claim against de-
fendants upon which relief ean be granted.”

On April 22, 1959, the IToncrable Stewart M. Hanson,
Judge, District Counrt of Salt Lake County, after oral
argument and the presentation of hriefs by the respective
parfies, dismissed plaintiff’s action. Plaintiff now ap-
peals from said dismissal.

For the purpose of clarification and to assist the
Court in wvispalizing the gitualion involved, we enclose
and attach herelo as Appendix A a schematic drawing,
prepared by the Utah Road Commission, of the area
invelved in plaintiff’s complaint. For purpose of i1denti-
fication the area shown in yellow is Tth South Street; the
area shown in brown marked *L” line is Main Street;
the area shown in brown marked “F* line is the north
bound lanes of U. S. Highway 89-91; the area shown in
red 1s the frame store allegedly belonging to the plaintiff;
the areas shown in green are the median strips, or as
designated in the complaint, conerete islands, claimed to
interfere with ingress and egress to plaintiff’s frame
store. You will note that Main Street 1s now designated
as a one-wayv street with traffie flowing northward. Tth
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South remains a two-way street. U. S. Highway 89-91
13 divided as to south-bound and north-bound traffic
by the median strips shown.

STATEMENT OF POINTS

POINT 1.

UNDER THE FACTS AS ALLEGED IN PLAINTIFF'S
COMPLAINT THE DISTRICT COURT OF SALT LAKE
COUNTY HAS NO JURISDICTION OVER THE DEFEND-
ANTS INDIVIDUALLY OR A5 MEMBERES OF THE UTAH
STATE ROAD COMMISSION,

POINT II.

THE PLAINTIFF HAS FAILED T{O STATE A CLAIM
AGAINST DEFENDANTS UPON WHICH RELIEF CAN BE
GEANTED,

ARGUMENT
POINT 1.

UNDER THE FACTS AS ALLEGED IN PLAINTIFF'S
COMPLAINT THE DISTRICT {COURT OF SALT LAKE
COUNTY HAS NO JURISDICTION OVER THE DEFEND-
ANTS INDIVIDUALLY OR A3 MEMBERS OF THE UTAH
STATE ROAD COMMISSION.

Section 27-2-1, ULC.A. 1953, as amended, reads in
part as follows:

“* * * By its name the commission may sue,
and. it may be sned only on written contracts made
by it or under its authority. * * *”

led by the Institute of Museum and Library Services
by the Utah State Library.
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In the case of Campbell Building Company v. State
Road Commission, 1937, 95 Utah 242, 70 P.2d 857, this
Court held that the State Road Commission 1s an arm
or agency of the state and that, therefore, the State
Road Commission ¢annot be sued by nature of sovereign
immunity unless the state, through legislative or consti-
tutional action, has given its consent. This Court then
states that the consent by the state to be sued on certain
econtracts of the Road Commission does not open the
door to liahility on_aceount of the negligence or miscon-
duct or wilful conduet or anauthorized acts of officers
or agents of the state,

In the case of Stale v. Thsirict Court, Fourth Judicial
District, 1937, 94 Utah 384, 78 P.2d 849, this Court held
that an injunection suit to restrain the State Road Com-
misgion from congtrueting a viaduet along a portion of a
street could not be maintained gince such guit was one
against the state and there was no consent to be sued or
waiver of state’s immunity from suit,

We submit, therefore, that the Distriet Court of
Salt Lake County has no jurisdiction over the defendants
as members of the State Toad Commission nnder the
facte alleged in plaintiff’s complaint. From page 25 of
the brief of appellant in this appeal, we assume there
is no argument on this point.

As to the jurizdietion of the District Court over the
individoal members of the State Road Cominission, we
cite the case of Hjorth, et al. v. Whettenburg, et al., 1952,

Sponsored by the S.J. Quinney Law Library. Funding for di; nd Library Services
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241 P.2d 907, 121 Utah 324, wherein this Court stated
that:

“We hold that where consequential injary to
property arises out of the faithful and honest
performanee of duties imposed by law upon mem-
bers of the IRoad Commissgion, sneh officials are

not required to respond personally.” (241 P.2d,
p- 909)

[Faced with the decision of what we shall hereafter
refer to as the Fourth District case {State v. Distriet
Court, Fourth Judicial Distriet, supra), ie., that the
Road Cornmission can not he enjoined from consc-
quential damage, and the decision of the I[jorth case
(Hjorth, et al. v. Whittenburg, supra), ie., that the
individual members of the Road Commission mav not
be sued for comsequential damages, the plaintiff now
attempts to accomplish the end denied in both the Fourth
District case and the Hjorth ease by the skillful use of
the proecedural deviee of mandamus.

In our opinion the proper coneclusion in this matter
1g predicated upon a correct understanding and recon-
ciliation of the Fourth Digtriet and Hjorth cases, In the
Fourth Distriet case, the action wag filed to enjoin the
State Road Commission from proceeding with certain
street improvements which would result in eonsequential
damage to the plaintiff, Ag in the instant matter, there
was no allegation of a taking, only that of a prospective
damage. The plaintiff in the Foarth District ease argued
that an injunection snit aginst the State Road Commission

Sponsored by the S.J. Quinney Law Library. Funding for di;
Library Services and Technology Act, ad
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i
was not a suit against the State of Utah. The Court
replied.
“We eannot agree with this argument insofar
as the Road Commission as such is concerned.

It is an agency of the state and a suil against
it 15 a suit againgt the state.” {73 P.2d, p. 504).

Then by wayv of dieta, the Court volunteered that ©. . . 1if
the individual members of the Road Cormmission are per-
sonally made parties defendant in the injunection suit, the
case will be different than if prosecuted against the Road
Commission as a body.” (78 D.2d pg. 505). This dicta
to the effect that the individual members of the Road
Commission eould be enjoined from a conseqguential
damage was argued by the plaintiff in the Hjorth ecase
as authority for the proposition that the individual
membhbers of the Road Commission could be suned for
consequential damages. In reviewing the findings of the
trial court, this Court stated in the Hjorth case as
follows:

“The trial court relied to a eonsiderable
extent upon the cage State by State Road Com-
mission v. Distriet Court, Fourth Judicial Dis-
triet * * * which involved an injunetion against
individual members of the Road Commisgion and
some of the language therein which seems to indi-
cate that the commissioners mayv be sucd individua-
ally for damages. We think, however, that this
dieta is not the true rule for reasons which will
hereinafter appear. In faect, the dissenting opinion
of Mr. Chief Justice Wolfe foreshadows and
suggests the holding in this case.”” (241 P.2d 908).

Sponsored by the S.J. Quinney Law Library. Funding for di;
Library Services and Technology Act, ad
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We could do nothing hetter in urging our position
n the present matier than to quote verbatim the dissent-
ing argument of Justice Wolfe in the Fourth Distries
cage. For brevity, however, we refer only to the following
pointg argued by Chief Justice Wolfe and refer the
Court to the authorities cited by him.

(1) There is a fundamental difference in the “tak-
ing” by a state ageney and a damage consequent on the
performance of the duty which dees not involve a taking.
(78 P.2d, p. 612).

(2) If the Road Commissioners are acting within
their authority, then even a suit against them indivadually
as defendants is a suit against the state. (78 P.2d, p.
512). It is fundamental that where those in charge of
an agency representing the state are sned in their indi-
vidual capacities, it is in effect a suit agalnst the staie
if the aet or authority under which they act is consti-
tutienal, and they are acting within that authority. The
mernbers of the State Road Commission, when acling
within their authority in making changes in the highway
for the safety of the publie, cannot be coerced or delayed
by injunction into bringing a econdemnation suit to have
snch damages appraised. (78 P.2d, p. 517 and 519).

(3) The inclusion of the word “damaged” in Seetion
22, Article I, T'tah Constitution, was intended to give a
substantive right net theretofore enjoyed and did not
contemplate the matter of remedy. That although the
remedy to prevent a taking would he by injunetion, the
remedy for damages would be enforced as it is enforeed
in all other cages against the state where remedy is not

Sponsored by the S.J. Quinney Law Library. Funding for di;
Library Services and Technology Act, ad
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specifically given by statute, to-wit, by resort to the
Board of Examiners. (78 P.2d, p. 513).

(4) IZven though the Road Commission, or the Road
Cominissioners individually, if acting within their au-
thority are immune from suit, the Board of Examiners
is adequate remedy for a claim of consequential damages
and meets the test of due process of law. The claim of
consequential damages is in the same class with all other
claims against the state and is governed by Section 13
of Article VII, Ttah Constitution, regarding claims to
the Board of Examiners. (78 P.2d, p. 521).

In the Fourth Distriet case the defendant was the
State Road Commigsion. The raling of the Fourth Dis-
trict case allowing injunctive suits agawnst individual
commigsioners was dicta. In the subsequent Hjorth
cage this Court said the dieta of the Fourth Distriet case
wag not the true rule and proceeded to adopt the dissent
of Mr. Chief Justice Wolfe, in the Fourth District case,
We can only conelude, therefore, that the Hjorth ease
overruled the dieta of the Fourth District case.

In support of this conclusion we quote the concurring
opinion of Chief Justice Wolfe in the Hjorth case:

“I eoncur. In my opinion this case overrules
State, by State Boad Comm. v. District Court,
Fourth Judieial District, 94 Ttah 384, 78 P.2d
502, at least in 1ts spirit and reasoning. Whilst
that ease did not involve a prayer for money
damages for alleged eonsequential injury but was
an action t¢ restrain the State Road (ommission,
the case proceeded on the theory that the Road
Commission could not be restrained but the com-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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missioners personally conld be restrained if they
threatened to damage a property owner conse-
gquentially and not by a direct taking, unless they
first paid for the consequential damages which
they would cauase.

In a long and carefully considered dissent, 1
registered opposiiion to this view becanse it was
my theory that neither the Road Commission nor
the individual eommissioners could be restrained
from inflicting consequential damages, but only
from a direct taking without eondemmnation and
this on the theory that they would then be tres-
passing and acting as individuals and without
legislative authority, In that opinion, the matter
of compensation by the legislature on approval of
& claim to the Board of Examiners as substantive
due proeess in all its ramifications was also dis-
cusged at length. * * *7 (241 P.2d p. 910).

On page 28 of appellant’s brief in this malter, the
plaintiff argues that there is no valid distinetion between
an mjunetive suil and an action for mandamus or decla-
tory relief, and, therefore, since the Fourth Diztriet case
authorizes an injunction against individual eommis-
stoners, mandamns or declaratory relief should be avail-
able against individnal commissioners. Repeating that 1n
our opinion the Hjorth ecase overruled the Fourth District
ease on this point, we now adopt the plaintiff’s line of
reasoning and argoce that sinee the individual com-
miggioners eannot be enjoined from congequential dam-
ages, they, therefore, cannot be mandamused or sued for
declaratory relief.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



11

In applying the arguments of Justice Wolfe to the
present sitnation, we reason as lollows:

{1) The Road Commissioners, if acting within their
authority are, as agents of the state, immune from suit
and cannot be mandamused.

(2) That there is a fundamental difference between
a taking and a consequential damage, and that the (lon-
stitution guarantees only a substantive right and nrot a
procedural remedy as far as a consequential damage
is eoncerned.

(3) That the IBoard of Kxaminers 1s an adequate
remedy and meets the requirements of due process of
law insofar as the claim of plaintiff in the ingtant gitua-
tion. (And we note that by statute appeal ¢an be made
from an unfavorable ruling of the Board of Examiners
to the Legislature. Sec. 63-6-17, U.C.A. 1953).

We cite as an overruling practical consideration the
problem which, in our opinien, was the primary concern
of thi= Conrl in the Il[jorth case; that 1=, the
problem in granting relief through jndicial proceedings
to all persons who mighi he affected by road improve-
ments. In arriving at its eonelusion in the Hjorth case
that individual road commissioners meed not respond
perscnally in consequential damage suits, the Court
reasoned as follows:

(1) To hold otherwise, public officials wounld be
fearful to act at the risk of finding themselves personally

Sponsored by the S.J. Quinney Law Library. Fu
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liable for:acts in good faith in performance of their
duties. (241 P.2d pg. 909).

(2) If ali the property to which any consequential
harmful effects had to be considered and the owmers
joined as econdemnees by the Road Commission, it would
he difficuli, if not impossible, for the Cominission to
know whom they could safely omit from condemnation
proceedings. The only safe way in which the commis-
stoners could operate would be to join every property
owner abutting on or near the highway projeet in order
to avoid snits which would result in personal liahility .
to them. The impracticability of imposing such an obliga-
tion upon the public body in the construction and main-
tenance of our public highways is obvious. (241 P.2d
pz. 909).

_ And to these arguments may we add that if the
plaintiff should be suceessful iz this matter, the Road
Commisgieners and the State of Utah would be subject
to mandamus by every property owner adjolning a
divided highway in the State of Ttah. This eould, for
example, mean suitzs by every property owner from
Brigham City to Springville,

As a more recent anthority for our position in this
matter, we cite the case of Stafe of Uiah ¢. FFred Tedesco,
et al, 1955, 286 P.2d 785, 4 Ttah 2d 31. In this case
intervening defendants, Bird and Evans, Inc. filed a
claim in & condemnation proceeding against property
adjoining its property, alleging that its land would suffer
if the adjoining land was condemned. This Court held
that loss of an advantageous business relationship be-

Sponsored by the S.J. Quinney Law Library. Funding for di;
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cause of the condemnation of adjoining property would
not support intervention in a condemnation suit, and
that the defense of sovereign immunity was well taken
to this type of claim for consequential damage. This
Court then went on {o say that:

“Any claim defendant may deem it has be-
canse of damage growing out of the condemnation
which 1s not assertible because of such sovereign
immunity more properly may be asserted hy
application to the Board of Examiners under the
provisions of Title 63-6-11 and 63-6-13, T.C.A,
1953, for hearing and deecision as to the merit of
the claim.” (286 P.2d pg. 790).

Applying this case to the instant sitnation it seems clear
to us that though the plaintiff might present a claim
for consequential damages to the Board of Examiners,
it cannot sue for consequential damages nor foree a
condemnation suit for the purpose of ascertaining and
awarding such damages.

Ag to Point I, we submit, therefore, that the indi-
vidual Road Commissioners, when acling within the
scope of their authority in a skillful and proper manner,
are mmune from suit and cannot be coerced by marnda-
mug or otherwise inte bringing a eondemnation suit to
ascertain consequential damages.

POINT II.

THE PLAINTIFF HAS FAILED TO STATE A CLAIM
AGAINST DEFENDANTS UPON WHICH RELIEF CAN BE
GRANTED.

We argue first that the Distriet Court did not err
procedurally in granting defendants’ Motion to Dismiss.

led by the Institute of Museum and Library Services
by the Utah State Library.
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We rceognize and adopt the rule cited by plaintiff in
his appeal brief to the effect that a complaint should
not he dismissed for imsufficlency unless it appears for
a certainty that plaintiff iz entitled to no relief under
any state of facts which can bhe proved in support of the
claim. (Brief of Appellant, p. 9; Blackham v. Snelgrove,
1955, 3 T7.2d 157, 280 P.2d 453). In ascertaining with
“ecertainty” that plaintifi’s complaint hag no merit, the
Court may consider the absence of law as well as facts
to substantiate the claim. (2 Moores Fed. Prac. 2nd Ed.
2244). The motion to dismiss under Rule 12(bh)(6) per-
forms substantially the same function as the old common
law general demurrer, Though the well pleaded material
allegations of plaintiff’s complaint are admitted by
defendants’ Motion to Dismiss, conclusions of law or
unwarranted deductions of facts are not admitted. (2
Moores Fed. Prac., supra). Therefore, il as a matter of
law the District Court felt that plaintiff had no eause
of acfion, ne matter what the plaintiff might later prove
in. support of the factual allegations of his eomplaint,
then the Distriet Court was justified in dismissing the
complaint on defendants’ Motion to Dismiss for failure
to state a claim. The reeord does not disclose the basis
upon which the Trial Court did dismiss plaintiff’s eom-
plaint. llowever, on the basis of defendants’ Motion to
Dismiss (Bee R. 4) we may assume the complaint was dis-
misged either on the general ground of lack of jurisdietion
or the general ground of failure to state a claim, or on
both, If dismissed for failure to state a claim this eould
have been hecause the facts alleged were without merit or
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because as a matter of law the plaintiff was entitled to
no relief; and in deciding as a matter of law that plaintiff
had failed to state a claim, the Distriet Court ecould
have based this deeision on a preliminary deeision of lack
of jurisdiction. (Miles v. Armstrong, C.A. Tth, 1953, 207
F.2d 254, as abstracted at 2 Moores Fed. Prac, 2nd
Iid., 1958 Supp., p. 200}.

We submif that even admitting the well pleaded
material allegations of plaintiff’s complaint, (1) plaintiff
has failed to state a claim by reason of the Court’s lack
of jurisdiction over the defendants, (2} plaintiff has
failed to state a claim by reason that the damage claimed
is not compensable in a eourt of law. It is a “certainty™
that plaintiff is entitled to no judicial relief no matter
what state of facts he might he able to prove in support
of his elaim.

Having treated the jurisdietion prohlem under
Point T above, we now argue that the damage claimed
by plaintiff is not ecompensable in a court of law and that
for this reason the plaintifi has failed te state a eclaim
upen whieh relief can be granted.

It is the position of defendants that by nature of
the police powers of the Boad Commission as exercised
by the individual members thereof, it may construet
the strips or islands of which plaintiff complains without
compensation for any resultant inconvenience or damage
to adjacent property owners. By Section 27-2-7, TI.CLA.
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1953, the Road Commission is granted the following

powers:
Wk ¥ ¥

(2) To formulate and adopt rules and regu-
lations for the expenditure of puoblic funds for
the construetion, improvement and maintenance
of state highways, and other purposes anthorized
by law, and for letting contracts for any work

which the commission 18 authorized by law to do.
*F ok %

{6} To make such rules and regnlations gov-
erning the use by the public of state roads as may
be mnecessary to provide for public safety and
against undae use of the state roads.

* ¥ ¥

(10) To adopt regulations in regard to
traffie on state roads, not in conflict with law, and
to close state roads under construction. * * *

Further authority is granted as follows:
27-9-3, U.C.A. 1953.

The highway authorities of the state, counties,
cifles and towns are authorized to so design any
limited-access facility and to so regulate, restriet,
or prohibit access as to best serve the traffic for
which such faeility is intended; ®* * ® In this con-
nection zuch highway autherities are authorized
to divide and separate any limited-access facility
into separate roadways by the construection of
raised eurbings, central dividing sections, or other
physical separatioms, or by designating such
separate roadways by signs, markers, stripes, and
the proper lane for such traffic by appropriate
signs, markers, stripes, and other devices, * * *
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In the case of Zions Ratlroad and Light Corporation v.
Lindsey, 211 Jowa 544, 231 N.W. 461, it was held:

“Primarily the right to establish, regulate and
control highways rests in the state and if may
delegate snch powers to boards, commissions, pub-
lie or murnicipal corporations.”

We arc dealing here with the general problem of the
right of adjoining property owners to access to publie
highwavs. {See general digenssion 25 Am. Jur., Highways,
See, 154). We agree with plaintiff that this “right of
access’’ has heen recognized in UUtah and would stipulate
that the Utah cases cited by plaintiff in his appeal brief
nnder Point 1T are authority for this position. However,
with the modern advent of the “limited access” highway,
it is necessary that we earefully scrutinize the correet
proportions of this right. 1t has been stated:

“The limited access highway has provided
one of the most effective and popular means of at
least alleviating traffic problems. However, the
general recognition of the right of abutting prop-
erty owners fo an easement of ingress or egress
in highways bounding their property, commonly
called a ‘right of access,” has placed severe ob-
stacles in the way of the growth of such highway
systems, sinee the existence of such a right gives
a high commercial value to property adjoining
heavily travelled roadways, and the expense of
condemning such rights greatly inereases the al-
ready high cost of roadbuilding.” (Annotafion,
“Abntting Owners Right To Damages or thermr
Relief for Loss of Aceess Because of Limited
Access Highway or Street,” 43 ALR 2d. 1072).
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This right of access 1s obvieusly not unlimited. It
must be reeonciled with the police powers of the state
to regulate and control public highways for the general
peace, safety and welfare. And it is subordinate to the
public convenience, of which the public authorities having,
econtrol of the streets are the judges, and is subjeet to
such reasonable nse of the street, not inconsistent with
its maintenance as a public highway, as may he necessary
for the public zood and convenience and does not sericus-
Iy Impair it (24 Am, Jur, Pub. Highways, supral.

it 15 obvious that the courts are at wide divergence
as to when and to what extent compensation should be
made for interferenee with this right of access. (Mee
Amnnotation 43 ALR Zd, supra, and cases supplemental
thereto and note discussion, “Just Compensation,” Henry
J. Kaltenbach, 3-402, pg. 34). To bring all interference
no matter of what shade or degree, within the orbif of
condemnnation and compensation, would create the im-
possible liability feared by this Court as expressed in
Hjorth eaze. (IIjorth v. Whittenburg, supra.) On the
other hand, as long as the eourts continne to recognize
the right of aceess as a valnable property right, com-
pensation within proper limits and in the proper action
or proceeding must be made. As long as the law in this
matter remains unsettled, each case whether viewed by
the Court in a proper proceeding or by the Board of
Kxaminers in a proper proceeding, must be considered
separately,

However, it is our opinion that this Court has estab-
lished a rule and test that must gnide us in the instant
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sitnation. In the case of Robinett v. Price (1929), T4
|'tah 512, 280 Pac. 736, the fact sitnation was almost
identical to the faet situation in our preseni case, The
plaintiff owned a piece of property on the gouthwest
corner of the intersection of 10th Street and an unnamed
highway in Price, Utah. Because of certain railway traeks
runming hetween the highway and Main Street bevond
(which tracks as to interferenee correspond cxaclly with
the conerete strips complained of in the instant caso)
Tenth Street was closed as an aceess street to Main St
(This in effect 18 what has happened to 7th South Street
i our instant cuse; 1.e., by nature of the concrete islands
it 18 no longer possible to gain aceess to (. 5. Highway 89-
91 from 7th So. St.). Tenth Street running south from the
highway along the east line of plaintiff’s property was
not closed or diseontinued. (7th Sonth Street running
east from Main Street along the south line of plaintiff's
property in the instant case has not been closed or dis-
econtinued}. The highway on which plaintiff’s property
abutted on the south was not closed or discontinued.
(Main Street on which plaintiff's property abutts to the
east is not closed or disconfinued in the instant case —
although traffic has been rerounted in one direction
thereon)., The highway on which plaintift’s property
abutted to the south afforded him ready ingress or
egress to and from the north boundary of his property.
(Main Street on which plaintiff's property abutte to the
east affords plaintiff in the instant ease ready ingress
or egress to and from Main Street, so long as travelling
in a northward direction). The Court stated that what,
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on the evidence, was claimed by plaintiff was not that
ingress or egress to his property was ent off by clesing
Tenth Street, but that he was thereby deprived of the
direct ronte which he theretofore had and enjoyed in
travelling from his property to the prinecipal or main
portion of the city, which depreciated the valne of his
property and greatly decreased the rental valne of his
bailding maintained thereon. (280 P. pg 737). (What, by
the complaint, plaintiff in the instant case claims is not
that ingress or egress to his property hasg been cut off
by the concrete strips but that now though travel north-
ward from his property has been unchanged, travel
southward must fake a somewhat more cireunitous route,
and direct access from Main Street to T. 5. Highway
89-91, 30 feet away, has been impeded).

In the Robinett case the court held that where
cloging and disconfinuance of a portion of the street
did not interfere with property owners’ means of egress
and ingress, but merely deprived him of direct route fo
the main business portion of the city, depreciating prop-
erty values and rendering rental more diffieult, the
property owner had not sustained such a special loss
entitling him fo compensation.

The Robinett case suggests two tests: (1) the party
aggrieved musi suffer some mjury special in kind or
degree from the rest of the public, more than mere
depreciation or loss of rental value, (2) Egress or ingress
must be prevented or materially affected. (280 P. pg.
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737). The inconvenience and resultant loss of rental value
in the instant case meets neither of these tests.

In support of defendants’ position on this Point
and consistent with the tests of the BEobinett case (supra),
we cite the following authority.

First, we refer the Court to ecertain related and
general rules:

Highways officials are not personaliy liable for acts
done honestly in the exercise of the discretion which the
law gives them in construeting or maintaining a highway,
although their aets result in a trespass or damage to
an abutting property owner. (90 ALR 1482). In the
absence of fraud it is generally held that citizens or
taxpayers who fail to show any such injury to them net
sustained by the general public, are not entitled to
complain of the rerouting or change of ronte or change
or removal of directional signs, (97 ALR 192). Traffie
regulations whieh interfere with or restrict access to
and from abutting property are valid if they are reason-
able and necessary for public convenience, (100 ALER 491)
It generally has been held that a property owner has ne
right to compensation for diversion of fraffic by the
relocation or rerouting of highways. (118 ALR 921).

Minee there are innumerable cases in this general
area, we cite hereafter only more recent authority.

In the ease of Muse v. Mississippi State Highway
Commission, 103 8, 2d 852, it was held that a highway
eormmission has the right to constrnet median strips in
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four lane highway without the pavment of compensation
te an abutting owner for damages resuliing therefrom
aven though construction restriets condemnee’s right of
access to east or north-bound traffic laves * * * The
owner’s iriconvenience is one shared by general public ag
incident to the proper exercise of police power.
(Note that the Comstitution of the State of Mississippl
provides that private property shall not be taken or
damaged for public use unless due compensation is first
made. )

In the cage of Carazella v. State, 269 Wisce. 608a, 71
N.W. 2d 276, 1t was held that where an exizting highway
is converted into a limited aceess highway bt abutting
landowner’s aceess to ordinary highway is merely made
more gircuilous, there is no taking of pre-existing ease-
ment of access and no compensation will be paid under
eminent domain.

In the case of Smick v. Commonmwealih, 1954, K. 268
S.W.2d 424, it was held that where a gide sfreet upon
which plaintiff’s property fronted was closed at one end
by the construction of a throughway, thus creafing a
cul-de-sac situation, there was no right of compensation,

In the case of Thomas and Warner Tne. v, Cily of
New Orleawns, 1936, La., 89 S.2d 885, access to plaintifi’s
property was impaired by the cloging of one street and
the lowering of the grade of another street. It was held
that plaintiff was not entitled to compensation since
traffic could still reach the plaintiff’s property by a
more ciremitous route, and that this invonvenienee was
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suffered by the publie in general. { Louisiana, ineidentally,
is both “a taking and damage state.”)

In the case of Langley Shopping Cenfer v. Stote
Roads Commassion, 1957, Md. 131 A.2d 690, a highway
was reconstrueted making it a divided four lane dual
highway. A median strip divided north-bound and south-
bound lanes of traffie so that left turns could not be
made directly inte plaintiff’s property and opposite
shopping centers. Motoristy would have to turn at a
traffic hght or take a more cireuitous route to reach
the shopping centers, Property owners sued fo enjoin
the State Road Commisgion from installing the rmedian
strip, maintaining that it amounted fo a substantial
denial of their rights of ingress and egress and a taking
of property without compensation. The court found that
there was no such denial of access as to constitute a
taking. It felt ihat the faets alleged made the case more
nearly akin to a diversion of traffic than to a blocking
of access to the highway, and since the state could, if
it desired, divert traffic entirely away from the shopping
eenters without being liable in damages, it could certainly
and in the interest of safety, interpose an obsztacle
making aceess less easy, but which would not actually
destroy the aceess, and likewise not he liahle for damagzes.

In the case of Ramelly v, Oy of New Orleany, 1957,
La. 96 5.2d 572, a railroad overpass was constructed to
the east of plaintiff’s property which completely biocked
his aeeess to an adjoining street. In order to reach said
street he had to travel an extra 3000 feet. The Supreme
Court approved the action of the Trial Court in refusing
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to allow any damages whatsoever, and stated that ii
had repeatedly held that under the poliee power a city
may divert traffic without subjecting itself to liability,
and that any damages suffered were general rather than
special.

In the ease of Oklahoma Tuwrnptke Aduthority v.
Chandler, 1957, Okla. 316 P.2d 828, it was held that as
a general proposition a property owner may recover
compensation for loss of access only if he can show that
the closing of the road has especially damaged him as
distingnished from general damages to the community.
The damages must be different in kind, not merely in
degree, The landowner must suffer more than mere
incenvenience. { Oklahoma, incidentally, is both “a taking
and damage state.’)

In the case of State IHighway Department v. Strick-
land, 1958, Ga. 102 8.E.2d 3, Strickiand and others sought
an injunction against the State Highway Department
to restrain it from the construeting a curb 16 feet from
their property and 22 feet from the center of L. 8.
Highway 341. Strickland operated a wholesale meat
packing plant on his tract which abutted the highway,
and for many vears large trucks had been in the habst
of backing up to a loading ard unloading platform
connected with this plant. The proposed curbing made
this operation impossible although there were two 30
foot driveways which Strickland eould use after the
curbing was installed. The Supreme Court held that the
installation was a proper traffic control device and did
not involve an appropriation of any of the property or
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a trespass thereon. In the course of its holding, it said
that abutting property owners are not entitled as against
the public to aceess to their land at all points in the
boundary between it. and the highway so long as they
are sfill afforded a convenient access to their property.

In the case of Uity Serwvice Odl Company v. Ciy of
New York, 1958, N.Y. 154 N.E.2d 814, City Service Oil
Company sought injunetive relief and damages because
of the establishment of bus stops on a corner where one
of itg gasoline stations was located. The New York Court
of Appeals ruled that the eompany’s elaim that the right
of ingresg and egress 1z a paramount property right
was erroneous. It said that on the contrary, it 13 the right
of the public to the use of the streets, which is absolute
and paramount. It affirmed the action of the Trial Court
in denying the claim, stating that a munieipality may
regulate and conrtol traflic, and unlesg such regulation
15 arbitrary and capricious, it will not be restrained
although the abutting owners may be inconvenienced by
such regnlation,

To distingnish the cases cited by plaintiff we first
point ount that the defendant in the case of Dooly Block
et al v. Salt Lake Rapid Transit Company [ Appellant’s
brief, pg. 9) case was a private corporation and not the
State of Utah, its agents, or an agency thereof. The
interesting thing about the Dooly case, however, which
apparently plaintiff failed to note, 1s that although the
court recognized the right of access, light and air, 1t holds
that a municipal corporation when empowered hy the
lLegiglature, may devote & reazonable portion of a street
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to the use of a street railway without eompensation to
abutting owners; only when the entire width of the street,
or at least so much as to render ordinary traffie impossi-
ble, 12 devoled to railroad purposcs is the inlerference
unlawful. The conrt indieated that another railroad track
along Znd So. 8t in addition to tracks already in place,
would be unnecessary. This case stands for nothing more
than that when interference with egress or ingress is un-
necessary, aud total or material, such interference is un-
lawful. The court also stated, incidentally, thal an abut-
ting owner may make any and all proper use of the street,
subject to proper and reasonable municipal control and
police regulations. It 1s also interesiing to note the follow-
1y language of the court:

“m = * The right of municipalities to grant
franchizes to private corporations for the con-
struetion and operation of street raillways, when
empowered by the legislature so fo do, is not now,
it seems, an open question, although streefs were
originally not designed for that purpose, but were
mostly confined to the right of public travel in
the ordinary modes. Enlightened public policy,
advanced ecivilization, and a desire fo subserve
publie intercst, have induced courts to become
more lax in the enforcement of striet technical
rules and prineciples in this regard, and it appears
now to be well scettled by judieigl authority that
a reazonable portion of a street may be devoted
for the purposes of a street railway, and that
such is a proper use of the street.” (33 P. pg. 232)

Tt would seem that enlightened publie policy, advanced
eivilization and a desire to suhserve public interest
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should now recognize the reasonable and skillful use of
divided highways.

The case of Morris v. Oregon Short Lane R. Company
{Appellant’s brief, p. 1(}) also may be distinguished by
the nature of the parties involved. [t should algo be noted
that the Morris ease wag eormmeneed when the defendant
commenced construction of two additional tracks in front
of the plaintiff’s property. The court stated:

“No damages arc elaimed by reason of the
laying and the operation of trains over the fivst
two tracks. Neither is there anvy claim made that
the appellant did not have the legal right to lay
said tracks, or to operate its trains over them in

the street aforesaid.” (102 I7, p. 630).

The evidence was that the additional tracks wonld greatly
impede egress and ingress. {(Two, three or more dividing
strips might be unreasonable and greatly impede plain-
tiff’s ingress or egress. The concrete strips as presently
existing would appear only a reasonable exercise of the
police power of the state.) The court was also careful to
stipulate that an owner of property, which abutts on a
public street, has such a property right that he may
recover from interference with sueh right, only in a
proper action,

Without going into detail we note that in the case of
State by Slate Road Commission v, Rozzelle, et we., (Ap-
peliant’s brief, p. 11) the Court tulks about unreasonably
cutting off access. No unreasonable cutting off is alleged
by plaintiff in the present case.
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In the ease of Boskovich v. Midvale City Corporation,
(Appellant’s brief, p. 11} the eourt itself distinguished
said case from the Robinett case {supra) on the grounds
that the Boskovich case involves a duly platted subdi-
vision containing streets and alleys. This circumstance,
of course, suggests new and different legal concepts and
makes the ¢ase, we believe, inapplicable to the present
sitnation.

After distingmishing the Utah cases cited by plain-
tifl and under the test of the Robinett case as supported
by the other authorities cited above, we submit that the
msiant situation iz not one of either a taking or an inter-
ferenee gufficient to warrant compensation, The plaintiff
has suffered no injury special in kind oF degree from
the rest of the public more than mere depreciation or
logs of rental value, and from the facts asg alleged, coress
or ingress has not been prevented or materially affected.
The instant situation falls simply within the reasonable,
skillful and competent exercise of the police power of
the state in regulating highways and the traffic thereon
for the public welfare.

As to the propriety of the use of mandamus in this
type of sifuation, we are satisfied to repeat plaintiff’s
argument that there iz no valid distinetion between an
injunective suit, as brought in the Fourth District case,
and an aetion for mandamus or declaratory relief. This
being true, it follows that if an injunction will not lie,
then mandamus will not lie. However, we further argue
that there are three mandatory elements of a mandamus
action: (1) a clear, unquestionable right to mandayus in
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the parties seeking same; (2} a clear legal duty to act
on the part of the party to whom the writ is directed;
(3) absence of any other remedy at law. (See 55 C.J.8,,
Mandamus, Sec. 51), None of these elements are met
in the instant sitnation. In conneection with (3) it has
been held that where an adminigtrative remedy is avail-
able, it must be exhausted before mandamus will lie.
(Reardon v. Daly City, 1945 Cal., 163 P. 2d 462).

In the case of Hoffman v. Lewis, Judge, 31 Utah
179, 87 P. 167, 170, 1906, this Court stated:

“But even in the case of mandate the legal
right to require the person or court to proceed,
and the legal duty to do so must be free from
donbt; otherwise even this remedy must be de-
nied.” (87 P., p. 170).

In the case of Board of Education of Ogden v. An-
derson, 93 T'tah 522, 74 P. 2d 681, 1937, this Court held
that:

“Where the writ [of mandamus] is sought to
compel action on the part of the court [officer or
tribunal] the legal right to the particular aection
which is songht to be compelied by the writ mnst be
clear and the legal duty to do the act or thing
demanded * * * must be equally clear.”” (74 P. 2d,
p. 683).

In general, as to mandamus, it has been stated:

“Mandamus is a remedy at law emploved to
compel the performance, when refused, of a min-
isterial duty, this being i1tz chief use.”

(34 Am. Jur., Mandamus, Sec. 4, and cases cited).
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‘Rernedy is in personam to enforee the obliga-
tion of the individual to whom addressed — it does
not reach the office nor can it be directed to the
office.”

(34 Am. Jur., Mandamus, Sec. 7, and cases cited).

“The immunity of a state prevents mandamus
against a public officer, board or commission
where it 18 in reality a proceeding against the sov-
ereign,”

(34 Am. Jur., Mandamus, Sec. 123, and cases cited).

. An instructive diseussion of when and when not an
action against a public official is a suit agamst the state
is had m Peanoyer v. MeConnaughy, 140 115, 1, 11 8. Ct.
6099, 35 L. Id. 363. It iz there said:

“The first cluss is where the suit is brought
against the officers of the state, as represenfing
the state’s action and lLability, thus making i,
though not a party to the record, the real party,
against which the judgment will so operate as
to compel it to speafieally perform its contracts.”

In our opinion the legal right of the plaintiff to
eempel a condemnation suit iz not clear and unquestion-
able, nor is there any clear legal duty under the facts
as alleged on the part of the Road Commissioners to
gommenee a condemnaiion snit. 'We find nothing in our
Eminent Domain statule (Title 78, Chapter 34, TL.C.A.
1953) that clearly compels a condemnation suit for con-
sequential damage. Nothing in the mandatory complaint
form gecms to contemplate such a situnation. (Sec, 78-34-6,
7.C.A. 1953). In fact, as argued above, no such duty
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does exist in the case of a consequential damage resulting
from legitimate use of the police power in regulating and
maintaining public highways, That the defendant has
an adequate remedy through the Board of Examiners
has bheen convineingly argued by Chief Justice Wolfe,
and seems to be the rule of the Ifjorth case, notwith-
standing plaintiff's argumeni to the contrary. And if is
obvious that a mandamus aetion against the individual
Road Commissioners for the purpose of eompelling a
condemnaiion suit is in reality a proeeeding agamst the
sovereign,

For these reasons 1t seems to us that mandamus 1s
not a proper proceeding.

We repeat that we do not know on what grounds the
Distriet Court dismissed plaintiff’s eomplaint. By virtue
of the grounds for dismissal set out in defendants’ motion
to dismiss, we ean assume the complaint was disimissed
for either lacic of Juerisdiction or Tor failure o state a
claim, Assuming the Distriet Court deeision was based
on either ground, we feel plamtifl’s arguments regarding
mandamus and deelaratory judgment are premature, un-
recessary and immaterial to a ruling on this appeal. DBut
in answer to plaintiff’s argument regarding declaratory
judgments, we refer the Court to Seetion 78-33-6, U.CA,
1953, which provides as follows:

“The ecourt may refuse to render or enter a
declaratory judgment or decree where such judg-
ment or deeree, if rendered or enfered, would not
terminate the uncertainty or controversy giving
risc to the proceeding.”

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



32

Even agsuming the Distriet Court decided as prayed
for by plaiotiff that the impeding of egress and ingress
is a damage to which plaintiff is constitutionally entitled
to compensation, and that defendants have a duty to ini-
tiate eminent domain proceedings for that purpose, wonld
such a finding terminate the uneertainty or controversy
giving rise to the proceeding? What about the problem of
jurigdiction over the individual commissioners? Even as-
suming the coneclusion of law argued by plamtiff, has
plaintiff stated a claim in hig eomplaint four-square with-
n #uch conclusion?

Certainly, we feel that the District Court conld have felt,
with strong reason, that a declaratory statement regard-
ing egress and ingress wonld not terminate the “uncer-
tainty or confroversy giving rise to the proceeding.”” Tt
was well within the discretion of the Court to refuse a
declaratory judgment.

CONCLUSION

Mither on the ground of lack of jurisdiection over
the person or on the ground of failnre to state a claim
upon which relief can be granted it was proper for the
Distriet Court to dismiss plaintiff’s complaint.

Ag te lack of jurisdiction, defendants submit

1. By virtue of the prime anthority of the Fourth
District case the Distriet Court has no jurisdiction over
the defendants collectively as members of the State Road
Commission.
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2. By virtue of the dissenting opinion of Chief Jus-
fice Wolfe in the Fourth Distriet case as adopted by this
Court in the subsequent Hjorth case, and other anthority,
the Distriet Court has no jurisdiction over the defendants
as individual commissioners.

As to the plaintiff’s failure to state a claim upon
which telief can be granted, defendants submit:

1. The Distriet Court did not err in dismissing the
complaint for as a matter of law the plaintiff failed to
state a claim regardless of what facts plaintiff might
prove in support of his claim.

2. The erection of median strips on a public high-
way in a skillful and reasonable manner for the regula-
tion of traffic and to provide for public safety is a legi-
timate exercise of the police power of the state.

3. Plaintiff has alleged no injury special in kind or
degree from the rest of the public, nor that egress or
ingress has been prevented or materially affected.

We also submit that neither mandamus nor declara-
tory judgment are proper remedies in this case, though,
in our opinion, a decision as to these matters is unneces-
sary to a ruling on this appeal.

We finish by asking: if the eommissioners “condemn
the plaintiff’s right of access, a consequential damage is
found and an award made, how many others having an
alleged right of access shounld be joined in eminent domain
proceedings? In the words of this Court in the Hjorth
eage:

“We hold that where consequential injury to
property arises out of the faithful and honest per-
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formanee of duties impesed by law upon members
of the Road Commission, such officials are not
required to respond personally. The argument of
plaintiffs’  counsel against the injustice to his
clients of sovereign immunity is eloquent and
persuasive. The remedy iz not to be found in
imposing an unreasonable and arbitrary burden
upon these public officials. This phase of our law
is well established and of long standing. If it is
to be changed, that must come through the sov-
ereign power of this corunonwealth, the people,
speaking through the legisiature.”

Respectfully submitted,

WALTER L. BUDGE
Attorney General

FRANKLYN B. MATHESON
Asgistant Atforney General

Attorneys for Respondents
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