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JURISDICTION

The United States District Court for the District of Utah certified
three questions that this Court accepted on May 24, 2017. The Court
has original jurisdiction under Utah Code § 78A-3-102(1).
QUESTIONS PRESENTED

1. Are the Utah State University Research Foundation and the

Utah State University Advanced Weather Systems Foundation entitled
to immunity under the Governmental Immunity Act of Utah 1 as a
public corporation and/or an instrumentality of the state?
2. Utah Code sections 63G- 7-501 and -502 vest exclusive,
original jurisdiction over any action brought under the Immunity Act in
the district courts and venue in the county in which the claim arose or
in Salt Lake County. Do these provisions reflect an intent by the State
of Utah to limit the Immunity Act's waiver of sovereign immunity to
suits brought in Utah district courts?
3. If question 2 is answered in the affirmative, does the Office of
the Attorney General for the State of Utah or any litigant have

1

Utah Code§§ 63G-7-101 et seq. (hereinafter the "Immunity Act").
1
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authority under Utah law to waive the jurisdictional and venue
provisions enacted by the Utah Legislature in the Immunity Act?
A copy of the federal court's order requesting certification is
attached as Addendum A.
Standard of review: When a federal court certifies questions,
this Court answers "the legal questions presented without resolving
the underlying dispute." In re Kunz, 2004 UT 71,

1 6, 99 P.3d 793

(internal quotation marks and brackets omitted).
DETERMINATIVE STATUTORY PROVISIONS

The relevant portions of the Immunity Act are discussed in the
body of the brief. Full copies of relevant statutory provisions are
attached as Addendum B.
STATEMENT OF THE CASE

Procedural history
GeoMetWatch ("GMW") is a Nevada corporation. It claims that
numerous defendants-including Utah State University Research
Foundation ("USURF"), Utah State University Advanced Weather
Systems Foundation ("AWSF"), and others-conspired to steal or
misappropriate GMW's trade secrets related to the development of
2
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weather satellite technology, and breached non-disclosure agreements.
GMW brought a 12-count complaint against defendants in Utah's
federal district court.
After some discovery, defendants USURF, Curtis Roberts, and
Robert Behunin moved for partial summary judgment. They argued
that the Immunity Act barred nine of GMW's state-law claims against
them because GMW failed to file the required notice of claim or
undertaking. 2 GMW opposed the motion, arguing that USURF is not
an "arm-of-the-state" and thus is not entitled to Eleventh Amendment
or governmental immunity.
The federal court asked for supplemental briefing on whether
"Utah Code §§ 63G-7-501-02, which provide exclusive, original

2

Those state-law claims are: Misappropriation of Trade Secrets under
Utah Code § 13-24-1 (2nd Cause of Action); Intentional Interference
with Economic Relations (4th Cause of Action); Unjust Enrichment (6th
Cause of Action); Violations of the Utah Truth in Advertising Act, Utah
Code§ 13-lla-1, et seq. (7th Cause of Action); Violations of the Utah
Unfair Practices Act, Utah Code§ 13-5-1, et seq. (8th Cause of Action);
Fraudulent Inducement (9th Cause of Action); Breach of Fiduciary
Duty (10th Cause of Action); Fraudulent Non-disclosure (11th Cause of
Action), and Civil Conspiracy (12th Cause of Action). USURF has not
argued that the Immunity Act bars GMW's breach of contract, breach
of the covenant of good faith and fair dealing, or Lanham Act claims.
3
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jurisdiction over any action brought under the [Immunity Act] to 'the
district courts' and venue 'in the county in which the claim arose, or in
Salt Lake County,' allow state law claims against an entity covered by
the [Immunity Act] to be decided in federal court?" R. 508. After the
parties briefed that issue, the federal court determined that whether
USURF is entitled to governmental immunity (and other issues) are
unsettled state-law questions that this Court should decide.

Background facts
Utah State University (USU) is one of Utah's sixteen statutorily
created state institutions of higher education. Utah Code§ 53B-2-101.
During the time periods relevant to the complaint, Behunin was USU's
Vice President of Commercialization, and Roberts was an Associate
Vice President for Commercial Enterprises at USU. R. 244, 255.
USU created USURF to further its educational and research
purposes by inventing and developing technologies in many fields,
including weather, space, and energy. The Legislature expressly
authorized USU to create entities like USURF for such purposes. Utah
Code§§ 53B-18-501, 53B-7-103(2)-(3). In accordance with those
provisions, USURF is a 50l(c)(3) nonprofit, public corporation that is
4
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wholly owned and operated by USU. See also R. 267 (USURF's Articles
of Incorporation) (attached as Addendum C); R. 544 (citing State Board
of Regents Policy R271, which confirms universities' authority to create
entities like USURF) 3 •
USURF's Articles of Incorporation establish at least three facts
relevant to its invoking governmental immunity. First, USURF's
purposes include conducting research "consistent with the charitable,
scientific, literary, research, educational, and service goals of Utah
State University" and acquiring knowledge that supports the
"education, research, and public service functions of Utah State
University." R. 267. Second, USURF's "bylaws and policies shall be
consistent with the control of [USURF] vested in the President of Utah
State University and State Board of Regents by Utah Code Ann. § 53B18-501." R. 269. Third, the trustees of USURF's Board of Directors are
appointed by the President of Utah State University, with the
concurrence of the Utah State University Board of Trustees and
USURF's Board. R. 268.

3

State Board of Regents Policy R271 is available online at
https://higheredutah.org/policies/policyr271 (last visited Aug. 29, 2017).
5
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USURF's Bylaws confirm USURF's governmental and educational
character. The Bylaws provide that USURF's guiding philosophies
include "[e]nhanc[ing] the University's ability to meet its mission and
goals." R. 273. They also specify that appointments to USURF's Board
"shall be made by the President of Utah State University with the
concurrence of the Utah State University Board of Trustees and
Foundation Board," and that resignation of trustees on USURF's Board
must be addressed to the President of the University. R. 274.
GMW has never filed a notice of claim for its claims against
USURF, Behunin, or Roberts. And when it filed its complaint, GMW
paid a filing fee, but GMW has never paid an undertaking as required
by Utah Code§ 63G-7-601. Nor has GMW alleged that it filed either a
notice of claim or an undertaking.
SUMMARY OF THE ARGUMENT

1. USURF is entitled to governmental immunity under the
Immunity Act. The Act extends immunity to each "governmental
entity," a term statutorily defined to include both a "public corporation"
and an "instrumentality of the state." USURF qualifies as both-it is a
"public corporation" because it is a publicly owned, state-created entity
6
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that performs a public purpose; and it is an "instrumentality of the
state" because it is a state-created entity that performs a public
function subject to public oversight or control. USURF thus may claim
the Immunity Act's protections.
Because this question is one of statutory interpretation, the Court
should answer it by interpreting only the Immunity Act's text. It should
disregard any request to superimpose extratextual doctrines-such as
the "arm of the state" analysis that governs Eleventh Amendment
immunity-onto the Immunity Act's text.
2. The Immunity Act's exclusive jurisdiction and venue provisions
define jurisdiction and venue only in those courts-state courts-over
which the Utah Legislature has lawmaking authority. Stated
differently, those provisions are exclusive only as between other

available state courts and venues. Utah statutes cannot limit federalcourt jurisdiction or venue. And whether the Immunity Act waives
Utah's Eleventh Amendment immunity is a question of federal law.
3. The Immunity Act's exclusive jurisdiction and venue provisions
are binding on all parties when litigating in Utah's state courts. But
they cannot be read to limit the State's authority to litigate issues of
7
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Eleventh Amendment immunity in federal court. Under wellestablished United States Supreme Court precedent, how a State
waives Eleventh Amendment immunity (and whether it has done so)
are issues of federal law.
ARGUMENT

I.

USURF Is a Governmental Entity Entitled to Immunity
Because It Is a "Public Corporation" and an
"Instrumentality of the State."
The Immunity Act "governs all claims against governmental

entities." Utah Code§ 63G-7-101(2)(b). Under the Act, every
"governmental entity ... retain[s] immunity from suit unless that
immunity has been expressly waived." Id.§ 63G-7-101(3). As shown
below, USURF is a "governmental entity"-and is therefore entitled to
immunity from most of GMW's state-law claims.
That conclusion follows from the Immunity Act's "plain
language," which is "the best evidence of the legislature's intent."

Marion Energy, Inc. v. KFJ Ranch P'ship, 2011 UT 50, ~[14, 267 P.3d
863 (internal quotation marks omitted). In particular, USURF's status
as a "governmental entity" follows from the Act's defined termsdefinitions that "are b[i]nd[ing]" on the courts. Tesla Motors UT, Inc. v.
8
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Utah Tax Comm'n, 2017 UT 18, ii 23, 398 P.3d 55 (citing In re Estate of
Hannifin, 2013 UT 46, il 20 n. 7, 311 P.3d 1016).
The Act defines "governmental entity" as "the state and its
political subdivisions as both are defined in this section." Utah Code
§ 63G-7-102(4). "State" is defined as "the state of Utah, and includes

each office, department, division, agency, authority, commission, board,
institution, hospital, college, university, Children's Justice Center, or

other instrumentality of the state." Id. § 102(10) (emphasis added).
And "political subdivision," in turn, is defined as "any county, city,
town, school district, community reinvestment agency, special
improvement or taxing district, local district, special service district, an
entity created by an interlocal agreement ... or other governmental
subdivision or public corporation." Id. § 102(8) (emphasis added).
The first certified question asks whether USURF is a "public
corporation" or "an instrumentality of the state." Certification Order at
1. USURF is both. It is therefore a governmental entity to which the

Immunity Act applies.

9
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A. USURF is a public corporation.

The Legislature has defined "public corporation" as "an artificial
person, public in ownership, individually created by the state as a body
politic and corporate for the administration of a public purpose relating
to the state or its citizens."·1 Utah Code§ 63E-1-102(7). That definition
applies here even though it appears in the Independent Entities Code
rather than in the Immunity Act. Those two neighboring Titles of the
Utah Code are related because they concern core aspects of state
sovereignty-creating governmental entities (Title 63E) and outlining
their sovereign immunity (Title 63G). Since this Court construes
statutory text "'in harmony with other statutes in the same chapter and
related chapters,"' Delta Canal Co. v. Franh Vincent Family Ranch, LC,
2013 UT 69,

ii 16 (quoting State v. Harl?-er, 2010 UT 56, ii 12, 240 P.3d

780)-even when, as here, those related chapters are not "found under
the same title of the Utah Code," Utah v. Rushton, 2017 UT 21,

ii 19,

395 P .3d 92-the Court should construe "public corporation" in the

The current version of that section is in effect until December 31,
2017, and the new version goes into effect the same day. The definition
of public corporation is the same in both versions.
4

10
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Immunity Act consistent with the Independent Entities Code's
definition. 5
USURF's enabling statutes, Articles of Incorporation, and Bylaws
show that it meets every element of that definition. USURF is "an
artificial person, public in ownership, created by the state as a body
politic and corporate": USURF was created, and is wholly owned, by
USU. See Utah Code§§ 53B-18-501, 53B-7-103; see also USURF's
Articles of Incorporation, R. 267. And it was specifically created "for a
public purpose relating to the state or its citizens"-to help USU satisfy
its many "charitable, scientific, literary, research, educational, and
service" goals. Id. § 53B-18-501(1); R. 267. USURF is thus a "public
corporation" under section 63G-7-102(8) entitled to immunity under the
Immunity Act. 6

5

The Legislature also has expressly incorporated section 63E-1-102's
definition of "public corporation" into the Utah Procurement Code,
another chapter in the same Title as the Immunity Act. See Utah Code
§ 63G-6a-103(63). That further undermines any objection to following
Delta Canal and construing the Immunity Act in harmony with section
63E-1-102.
6

That statutory definition comports with this Court's precedent in a
related context. See Utah Farm Bureau Ins. Co. v. Utah Ins. Guaranty
Ass'n, 564 P .2d 751, 755 (Utah 1977) (noting, in case addressing
constitutionality of the Utah Insurance Guaranty Association Act,
11
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B.

USURF is an instrumentality of the state.

Independent of its status as a public corporation, USURF is
separately entitled to governmental immunity as an "instrumentality of
the state" under section 63G-7-102(10).
The Legislature has not defined the term "instrumentality of the
state" in the Immunity Act or elsewhere in the Code. Because no
express definition exists, this Court should assume "that the legislature
used each term advisedly according to its ordinary and usually accepted
meaning." Marion Energy, Inc., 2011 UT 50, ,14.
The ordinary and accepted definition of "instrumentality" is "a
subsidiary branch, as of a government, by means of which functions or
policies are carried out." American Heritage Dictionary of the English
Language (5th ed. 2016); see also Webster's Third New Int'l Dictionary
1172 (1963) (defining "instrumentality" as "something that serves as an
intermediary or agent through which one or more functions of a
l,.

\i!i;I

reasoning of Florida Supreme Court that "the business of a public
corporation is ordinarily stipulated by the legislature to fill a public
need without private profit to any organizers or stockholders. Its
function is to promote the public welfare, and often it implements
governmental regulations within the state's police power, i.e., it is
organized for the benefit of the public.").
12
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controlling force are carried out: a part, organ, or subsidiary branch
esp. of a governing body"). In other words, an instrumentality serves as
an intermediary or agent through which a larger controlling entity
carries out one or more of its functions.
An instrumentality of the state performs functions traditionally
performed by the state. It refers to a traditional governmental unit or
one created by a government unit. Phillios v. Tiona, 508 F. App'x 737,
754 (10th Cir. 2013) (unpublished). An instrumentality of the state has
those powers and duties that the state gives it either via statutory
enactment or some other method. Clarlie v. Or. Health Sciences Univ.,
175 P.3d 418, 596 (Or. 2007). Thus, an instrumentality of the state does
the state's work subject in some way to the state's control. Id.; cf. Rich

v. Indus. Comm 'n, 15 P.2d 641, 643 (Utah 1932) (noting certain
circumstances in which a city court was "the instrumentality of the
state" because it was "an agency set up to execute sovereign functions
of the state").
Two well-established rules of statutory construction help to
confirm this meaning of instrumentality. First, ejusdem generis applies
when general words or terms follow specific ones that suggest a class of
13
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related items. Turner v. Staker & Parson Cos., 2012 UT 30, ii 10 n.6,
284 P .3d 600. Second, noscitur a sociis-"it is known from its
associates"-requires that general terms in a statute should "be given a
meaning that is restricted to a sense analogous to the [more] specific
terms." Nephi City v. Hansen, 779 P.2d 673, 675 (Utah 1989). Applying
those canons to section 102(10), "other instrumentality of the state" is
best construed as a government-created entity analogous to a "division,
agency, authority, commission, [or] board" that conducts the state's
business under the state's control.
In sum, an "instrumentality of the state" under section 102(10) is
an entity (1) created by the state or a state agency that (2) performs a
public purpose or other governmental function and (3) is subject to
some public control, management, or oversight.
USURF meets each requirement. First, USURF was created by
USU-and under the Immunity Act, USU is the state. Utah Code

§ 63G-7-102(10). State law also expressly authorized USURF's creation.

See id.§ 53B-18-501(1) ("Utah State University may form nonprofit
corporations or foundations controlled by the president of the
university and the State Board of Regents"); see also R. 267, R. 428-29
14

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

(noting that USURF was incorporated in accordance with State Board
of Regents Policy R271, which allows public universities to organize
entities "to aid and assist the" university "in attaining its approved
educational, research, [and] public service ... objectives").
Second, USURF performs a public, governmental purpose: It aids
USU in accomplishing its charitable, scientific, literary, research, and
educational mission. Utah Code§ 53B-18-501(1); see also USURF's
Articles of Incorporation, R. 267. Once again, state law specifically
allows USURF to perform those public purposes. See Utah Code § 53B7-103(3).
Third, USURF is subject to public management and oversight at
multiple levels. Utah Code section 53B-7-103(4) provides that "all
contracts and research or development grants or contracts requiring
the use or commitment of facilities, equipment, or personnel under the
control of an institution are subject to the approval of the board." The
"board" referred to in this section is the State Board of Regents,
confirming that USURF is under state control. The Legislature has
even directed how USURF's revenues should be used. See Utah Code
§ 63B-11-701(2)(b) (declaring Legislature's intent that revenues from
15
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USURF research activities be used to repay state bonds for certain
USU projects).
Additionally, State Board of Regents Policy R271-to which
USURF is subject-regulates how USURF operates through contracts,
specifies the subjects and scope of the contracts (reserving the terms of
the contracts to the institutions), and requires annual audits by an
independent CPA, "with the final report of the audit to be presented to
the institutional Board of Trustees, Board of Regents, and any other
public officials who may desire to see it." R. 428-29 (quoting Policy
R271-3.5.). Policy R271 thus makes clear that USURF is subject to the
control of the USU Board of Trustees and USU President, and that
USURF's operations are subject to oversight, control, and approval by
the Board of Regents.
And members of USURF's Board of Trustees are appointed by the
"President of Utah State University, with the concurrence of the Utah
State University Board of Trustees and the Foundation Board." R. 268.
All of USURF's "bylaws and policies shall be consistent with the control
of the Foundation vested in the President of Utah State University and
State Board of Regents by Utah Code Ann. §53B-18-501." R. 269.
16
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USURF's Bylaws themselves require that appointments to the USURF
Board "shall be made by the President of Utah State University with
the concurrence of the Utah State University Board of Trustees and
Foundation Board." R. 27 4. And any USURF Trustees' resignation
must be addressed to USU's president. Id.
In short, the tools of statutory construction confirm that USURF
is an "instrumentality of the state" under section 102(10). USURF was
created by USU in compliance with state law and regulations; it is
wholly owned by USU; it is subject to the control of the USU President,
the USU Board of Trustees, and the State Board of Regents. And
USURF performs its functions for a governmental purpose-it assists
USU with its research and educational missions. USURF is thus
entitled to immunity under the Immunity Act.

C.

The "arm of the state" analysis for Eleventh
Amendment immunity is irrelevant to whether USURF
enjoys governmental immunity under the Immunity
Act.

Before certifying the first question to this Court, the federal
district court asked the parties to brief it. GMW's brief argued that the
Immunity Act did not apply to USURF because USURF is not a

17
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governmental entity under the "arm of the state" analysis used to
determine Eleventh Amendment immunity. See, e.g., GMW's
Opposition to Motion for Partial Summary Judgment, R. 637-640.
USURF anticipates GMW will reiterate its argument here-an
argument that's as misguided today as it was before.
USURF's entitlement to immunity under the Immunity Act does
not turn on whether it is an "arm of the state" for Eleventh Amendment
purposes. Eleventh Amendment immunity and the state sovereign
immunity embodied in the Immunity Act are two different doctrines.
Indeed, the "sovereign immunity of the states neither derives from, nor
is limited by, the terms of the Eleventh Amendment"; instead, "the
States' immunity from suit is a fundamental aspect of the sovereignty
which the States enjoyed before the ratification of the Constitution, and
which they retain today." Alden v. Maine, 527 U.S. 706, 713 (1999).
GMW's argument conflates those two doctrines-and does so in
ways that contradict settled precedent. For example, some
governmental entities-including cities, counties, and school districtsare not "arms of the state" entitled to Eleventh Amendment immunity,
but they are governmental entities that have immunity under the
18
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Immunity Act. Compare Ambus v. Granite Sch. Dist., 995 F.2d 992,
995-97 (10th Cir. 1993) (observing that "[a]lthough Utah courts have
consistently held that school districts are entitled to share in the state's
sovereign immunity," the separate question of the "extent of Eleventh
Amendment immunity is a question of federal law"), and Monell v.

Dep't of Soc. Servs., 436 U.S. 658, 690 (1978) (no Eleventh Amendment
immunity for city); with Craig v. Provo City, 2016 UT 40, if 16, 389 P.3d
423 (notice of claim required by Immunity Act); Davis v. Central Utah

Counseling Ctr., 2006 UT 52, if 39, 14 7 P .3d 390 (notice of claim
required); see also MacArthur v. San Juan Cty., 405 F. Supp. 2d 1302,
1318 (D. Utah 2005) (political subdivisions are entitled to state
immunity even if they are not entitled to Eleventh Amendment
immunity).
So whether USURF has Eleventh Amendment immunity as an
"arm of the state" is irrelevant to the first certified question: whether
USURF has governmental immunity under the Immunity Act. The
federal "arm-of-the-state" analysis does not govern that Immunity Act
inquiry; the Immunity Act's text does. And as explained, under the
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Act's plain text USURF is a "public corporation" or "instrumentality of
the state"-or both-entitled to governmental immunity.
The Court should answer the first certified question in the
affirmative without addressing whether USURF is separately an "arm
of the state" for purposes of the Eleventh Amendment.

II.

The Immunity Act's Jurisdiction and Venue Limits
Apply Only in State Court.
The Immunity Act grants "[t]he district courts ... exclusive,

original jurisdiction over any actions brought under" the Act, Utah
Code§ 63G-7-501(1), and requires that Immunity Act suits must "be
brought in the county in which the claim arose" or where the defendant
entity is located, id. § 502; see also Carter v. Univ. of Utah Med. Ctr.,
2006 UT 78, ,I,I 10-13, 150 P.3d 467 (holding Immunity Act venue
provisions are mandatory, not optional).
The second certified question asks whether those provisions
"reflect an intent by the State of Utah to limit" the Immunity Act's
"waiver of sovereign immunity to suits brought in Utah district courts?"
That question can be construed at least three different ways, and

20
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because it is not apparent which of those three interpretations is at
issue, USURF respectfully addresses each of them.
First, insofar as those statutes define jurisdiction and venue in
Utah's state courts, the answer is yes: The plain text of sections 501
and 502 vests exclusive jurisdiction over Immunity Act claims in Utah
district courts, and venue in appropriate Utah counties. Those
jurisdictional and venue requirements, however, can apply only to
those courts-the state courts-over which the Legislature has
authority. See, e.g., Utah Const. art. VIII,§ 5 (except as limited by
constitution, the jurisdiction of district courts and "all other courts" to
be provided by statute); State v. Johnson, 114 P.2d 1034, 1039 (Utah
1941) ("A power to constitute courts is a power to prescribe its powers
and the mode of trial, and consequently if nothing is said in the
Constitution to the contrary, the legislature would be at liberty to
prescribe what cases should be tried therein."). In other words, the
Immunity Act's jurisdictional exclusions and venue limitations exclude
and limit only other potential state courts and venues (such as smallclaims courts).

21
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Second, this certified question could be construed to ask whether
sections 501 and 502 limit a federal court's subject-matter jurisdiction
(or federal venue). But interpreting those sections of the Immunity Act
to do so would be futile because state laws cannot limit federal-court
subject-matter jurisdiction or venue. "Only Congress may determine a
lower federal court's subject-matter jurisdiction." Kontricli v. Ryan, 540
U.S. 443, 452 (2004) (citing U.S. Const., art. III,§ 1). Hence the
"enforcement" of a state-created right "by a Federal court in a case
between proper parties is a matter of course, and the jurisdiction of the
court in such case is not subject to State limitation." Chicago & N. W.R.

Co. v. Whitton, 80 U.S. 270, 286 (1871); see also Cowley v. N. Pac. R.
Co., 159 U.S. 569, 582 (1895) ("the statute of a state or territory may
not restrict or limit the equitable jurisdiction of the federal courts");

Waterman v. Canal-Louisiana Banli & Tr. Co., 215 U.S. 33, 43 (1909)
("The general rule ... is that, inasmuch as the jurisdiction of the courts
of the United States is derived from the Federal Constitution and
statutes, that, in so far as controversies between citizens of different
states arise which are within the established equity jurisdiction of the
federal courts ... the jurisdiction may be exercised, and is not subject
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to limitations or restraint by state legislation"). The same goes for state
venue statutes; they cannot prescribe venue in federal courts. See, e.g.,
14D Charles Alan Wright and Arthur R. Miller, Federal Practice and
Procedure § 3803 (4th ed.) (Apr. 2017 Update). The United States
Supreme Court has made clear that federal venue provisions "alone
define whether venue exists in a given forum." Atl. Marine Constr. Co.

v. U.S. Dist. Court for the W. Dist. of Tex., 134 S. Ct. 568, 578 (2013).
Sections 501 and 502 therefore limit only state-court jurisdiction
and state venue choices, not federal jurisdiction or venue. A federal
court's subject-matter jurisdiction and federal venue turn on
congressional grants found in the United States Code (such as 28
U.S.C. § 1332 and 28 U.S.C. § 1391, respectively) as long as those
congressional grants comport with constitutional limitations.
Third, this certified question could be construed to ask whether
the Utah Legislature intended the Immunity Act to waive the State's
Eleventh Amendment immunity. If so interpreted, however, that
question is a question of federal law, for "whether a particular set of
state laws, rules, or activities amounts to a waiver of the State's
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Eleventh Amendment immunity is a question of federal law." Lapides
v. Bd. of Regents of the Univ. Sys. of Ga., 535 U.S. 613, 623 (2002).
In short, sections 501 and 502 do "limit" the Imm unity Act's
"waiver of sovereign immunity to suits brought in Utah district courts."
Certification Order at 1. But that limit applies only as to other state
forums. It does not limit the subject-matter jurisdiction that Congress
has granted to federal courts, or federal venue. Or, if the question is
interpreted to ask whether the Immunity Act waives Utah's Eleventh
Amendment immunity, that is a question of federal law.

III.

The State Follows State-Court Jurisdiction and Venue
Rules When Litigating in State Court, and Federal
Jurisdiction and Venue Rules When Litigating in
Federal Court.

The third certified question asks whether the Attorney General
or any state litigant has authority to waive the Immunity Act's
jurisdictional and venue provisions. As a matter of state law, no party
can waive the Act's jurisdictional or venue requirements in state-court
proceedings. But that conclusion does not resolve whether the Attorney
General, on behalf of the State or a state entity, can invoke or waive
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the State's immunity defenses when litigating in federal court; those
are federal questions with federal answers.
Section 501 grants exclusive jurisdiction to state district courts
vis-a-vis other state forums. It is well settled that litigants cannot
waive subject matter jurisdiction. See, e.g., Barnard v. Wasserman, 855
P.2d 243, 248 (Utah 1993). Nor can litigants waive the Immunity Act's
mandatory venue requirements. The Legislature intended the
Immunity Act to provide "a protocol that must be followed by those
seeking to file a claim against the government." Carter, 2006 UT 78,

,r

13. The Immunity Act is a "statutorily created exception to the

Doctrine of Sovereign Immunity," and "a prerequisite" to making a
claim against the government "is meeting the conditions prescribed in
the statute." Id.

,r

10 (internal quotation marks omitted).

While litigants cannot waive the Immunity Act's jurisdictional
and venue provisions in state-court proceedings, those provisions do not
establish rules for federal subject-matter jurisdiction or federal venue.
As discussed above, federal subject-matter jurisdiction and federal
venue are two doctrines governed by federal law.

25

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Neither can the Immunity Act limit the ability of State litigants
to invoke or waive Eleventh Amendment immunity defenses in
accordance with federal precedent, for "whether a particular set of state
laws, rules, or activities amounts to a waiver of the State's Eleventh
Amendment immunity is a question of federal law." Lapides, 535 U.S.
at 623 (emphasis added).
Federal "law govern[ing] abrogation and waiver of Eleventh
Amendment immunity" is "[w]ell-established." Port Auth. Trans-

Hudson Corp. v. Feeney, 495 U.S. 299, 305 (1990) (citing cases). As
relevant here, federal law provides that States can waive their
Eleventh Amendment immunity by (1) statute or (2) their actions,
including their "voluntarily invok[ing]" a federal court's jurisdiction.

College Sau. Banli v. Fla. Prepaid Postsecondary Educ. Expense Bd.,
527 U.S. 666, 675 (1999); see also, e.g., Lapides, 535 U.S. at 623 ("A rule
of federal law that finds waiver through a state attorney general's
invocation of federal-court jurisdiction avoids inconsistency and
unfairness"); Arbogast v. Kan., Dep't of Labor, 789 F.3d 1174, 1182
(10th Cir. 2015) (citing cases). Cf. Trant v. Oldahoma, 754 F.3d 1158,
1172-73 (10th Cir. 2014) (distinguishing between a State's Eleventh
26
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Amendment immunity from suit in a particular forum and a State's
sovereign immunity from liability, and recognizing as a matter a
federal law that a State may waive the former while retaining the
latter).
So federal law determines whether USURF, represented by the
Attorney General's Office, possesses or has waived its Eleventh
Amendment immunity. And those inquiries are separate from the first
certified question: whether USURF is entitled to governmental
immunity as a public corporation or instrumentality of the state under
the Immunity Act.
CONCLUSION

The Court should answer the certified questions as follows:
1. USURF is a public corporation for purposes of Utah Code

section 63G-7-102(8) and an "instrumentality of the state" under Utah
Code section 63G-7-102(10). For either reason, USURF is a
"governmental entity" entitled to the Immunity Act's protections.
2. The Immunity Act's exclusive jurisdiction and venue provisions
reflect the Utah Legislature's intent to limit the State's waivers of
sovereign immunity to suits brought in the specified Utah district
27
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courts. But those limits apply only as to other state forums; they do not
limit federal subject-matter jurisdiction or federal venue in federalcourt cases because the Utah Legislature cannot constitutionally limit
federal subject-matter jurisdiction or federal venue.
3. No litigant can waive the Immunity Act's jurisdiction or venue
provisions when litigating in Utah state court. But that conclusion does
not affect the State's ability to invoke or waive Eleventh Amendment
immunity defenses when litigating in federal court because Eleventh
Amendment issues are federal questions governed by federal law.

Respectfully submitted this 30th day of August, 2017.
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Case 1:14-cv-00060-JNP-PMW Document 489 Filed 04/21/17 Page 1 of 11

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
GEOMETWATCH CORPORATION, a
Nevada corporation,
Plaintiff,
V.

ALAN HALL, et al.,
Defendants.

UTAH STATE UNIVERSITY RESEARCH
FOUNDATION and ADVANCED
WEATHER SYSTEMS FOUNDATION,
Counterclaim Plaintiffs,

MEMORANDUM DECISION AND
AMENDED ORDER CERTIFYING
QUESTIONS TO THE UT AH
SUPREME COURT

V.

Case No. 1: 14-cv-00060-JNP-PMW
GEOMETWATCH CORPORATION, a
Nevada corporation,

District Judge Ji 11 N. Parrish

Counterclaim Defendant.

UTAH STATE UNIVERSITY RESEARCH
FOUNDATION,
Third-Party Plaintiff,

v.
DA YID CRAIN, an individual,
Third-Party Defendant.
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Pursuant to Rule 41 of the Utah Rules of Appellate Procedure, the United States District
Court for the District of Utah requests that the Utah Supreme Court answer the following
questions of law:

1. Are the Utah State University Research Foundation and the Utah State
University Advanced Weather Systems Foundation entitled to immunity under
the Governmental Immunity Act of Utah ("Immunity Act" or the "Act") as a
''public corporation" and/or an "instrumentality of the state?"
2. Utah Code sections 63G-7-501 and -502 vest "exclusive, original jurisdiction
over any action brought under" the Immunity Act in "the district courts" and
venue "in the county in which the claim arose or in Salt Lake County." Do
these provisions reflect an intent by the State of Utah to limit the Immunity
Act's waiver of sovereign immunity to suits brought in Utah district courts?
3. If question 2 is answered in the affinnative, does the Office of the Attorney
General for the State of Utah or any litigant have authority under Utah law to
waive the jurisdictional and venue provisions enacted by the Utah Legislature
in the Immunity Act?
These issues are controlling in this matter and "there appears to be no controlling Utah
law." Utah R. App. P. 41. The court acknowledges that the Utah Supreme Court may reformulate
these questions. See In re W. Side Prop. Assocs., 13 P.3d 168, 170-71 (Utah 2000).

FACTUAL AND PROCEDURAL BACKGROUND
Plaintiff GeoMetWatch ("GMW") brought this action alleging twelve causes of action
against twelve Defendants. Among the Defendants are Utah State University Research
Foundation ("USURF'') and two of its employees, Robert Behunin and Curtis Roberts (the
"USURF Defendants"), and Utah State University Advanced Weather Systems Foundation
('"A WSF") and one of its employees, Scott Jensen (the "A WSF Defendants," and together with
the USURF Defendants, the "Defendants").
USURF
USU RF was established as a 50 I (c )(3) nonprofit, public corporation and is wholly owned
and operated by Utah State University ("USU" and the "University"). USU is one of nine state
universities and colleges created by Utah Code § 53B-2-101 ( 1)(b ). USURF was "duly
2
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incorporated pursuant to Utah Code Ann.§ 53B-18-501, and§ 53B-7-103," and "in accordance
with State Board of Regents Policy R271."
USURF is governed by a board of trustees known as the "Foundation Board." USURF
states on its website that it is "governed by an independent Board of Trustees." The Foundation
Board elects or appoints officers that direct the day-to-day business affairs of USURF.
USURF's Articles of Incorporation provide that: (I) USURF's purposes include
conducting research that "service goals of Utah State University" and acquiring knowledge that
supports the "education, research, and public service functiorys of Utah State University;" (2)
USURF's "bylaws and policies shall be consistent with the control of [USURF] vested in the
President of Utah State University and State Board of Regents by Utah Code Ann. § 53B-18501 ;" and (3) the Foundation Board trustees are appointed by the President of Utah State
University, with the concurrence of the Utah State University Board of Trustees and the
Foundation Board.
USURF's Bylaws provide that: (I) USURF's guiding philosophies include
"[e]nhanc[ing] the University's ability to meet its mission and goals;" and (2) appointments to
the Foundation Board "shall be made by the President of Utah State University with the
concurrence of the Utah State University Board of Trustees and Foundation Board," and
resignation of Foundation Board Trustees must be addressed to the President of the University.
AWSF
USU established A WSF as a 501 (c )(3) nonprofit corporation. A WSF is wholly owned
and operated by USU. The business and affairs of A WSF are managed by its Board of Directors.
A WSF's Atticles oflncorporation provide that: (I) A WSF was organized ''[t]o benefit,
perform the functions of, and carry out the purposes of Utah State University ... [t]o perform
scientific research relating to advanced weather systems ... [and] to provide educational
opportunities for undergraduate and graduate students; and (2) A WSF shall be governed by a
3
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Board of Directors, the members of which shall be appointed by USU in accordance with
A WSF's Bylaws.
A WSF's Bylaws provide that:(]) A WSF's Board of Directors "shall be appointed and
their vacancies filled by USU." Any director may also ''be removed at any time ... by USU;"
and (2) A WSF may elect or appoint officers or agents with USU approval and delegate duties to
those officers or agents.
The Summary Judgment Motions
On December 16, 2016, the USU RF Defendants filed a Motion for Partial Summary
Judgment Based on the Utah Governmental Immunity Act seeking dismissal ofGMW's tortbased and state statutory claims against them. At the December 20, 2016 hearing on the parties'
motions to dismiss, the USURF Defendants informed the court that they had filed a motion for
summary judgment "challeng[ing] the court's jurisdiction as to many of the claims" against them
under the Governmental Immunity Act of Utah ("Immunity Act"). Although that motion was not
yet fully briefed, counsel wanted the court to be aware of the challenge to its jurisdiction. The
court discussed the potential implications of the challenge to its jurisdiction with all the parties at
the hearing. Three days after the hearing, A WSF and Mr. Jensen also filed a motion for summary
judgment challenging the court's jurisdiction, incorporating the same legal arguments presented
in the USURF motion.
The Defendants' summary judgment motions argue that GMW's state tort and statutory
claims 1 against them must be dismissed because the Immunity Act sets out strict procedural
requirements, which are jurisdictional in nature. Docket No. 398, at 5 ( citing Greene v. Utah

1

These claims are: Misappropriation of Trade Secrets under Utah Code§ 13-24-1 (2nd Cause of Action);
Intentional Interference with Economic Relations (4th Cause of Action); Unjust Enrichment (6th Cause of Action);
Violations of the Utah Truth in Advertising Act, Utah Code§ 13-1 la-1, et seq. (7th Cause of Action); Violations of
the Utah Unfair Practices Act, Utah Code§ 13-5-1, et seq. (8th Cause of Action); Fraudulent Inducement (9th Cause
of Action); Breach of Fiduciary Duty ( 10th Cause of Action); Fraudulent Non-disclosure ( 11th Cause of Action),
and Civil Conspiracy ( 12th Cause of Action).
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Transit Auth., 37 P.3d 1156, (Utah 2001) ("Compliance with the Immunity Act is necessary to
confer subject matter jurisdiction upon a trial court to hear claims against governmental
entities.")). The Defendants seek summary judgment because GMW (I) failed to file a Notice of
Claim and (2) failed to file an Undertaking within one year of its cause of action, as required by
the Immunity Act. GMW responds that the Immunity Act does not apply to the Defendants.
In considering the Defendants' motions and in an effort to satisfy the requirement that
this court "sua ~ponte, satisfy itself of its power to adjudicate in every case and at every stage of
the proceedings," State Farm Mut. Auto. Ins. Co. v. Narvaez, 149 F.3d 1269, 1270-71 (10th Cir.
1998), the court became concerned that it may not have jurisdiction to adjudicate whether the
procedural requirements of the Immunity Act have been met due to the jurisdiction and venue
2

limitations in Utah Code sections 630-7-501 and -502. In light of the questions regarding the
court's jurisdiction, the court ordered the parties to submit simultaneous briefing on this
fundamental jurisdictional issue.
In response to the court's order, GMW argues that the Immunity Act allows a federal
court to dismiss a state law claim brought against "the state" in federal court, provided "the
state" has not waived immunity. GMW further argues that notwithstanding the jurisdictional
limitations of sections 501 and 502, the federal district court is entitled to analyze the threshold
question of whether a defendant invoking the protections of the Immunity Act is "the state," as
that term is used in the Immunity Act.

2

The questions now before the court have been considered in the context of a challenge to this court's subject matter
jurisdiction. But there are conflicting statements from the Supreme Court on whether sovereign immunity is a matter
of subject matter jurisdiction and thus appropriate for sua sponte consideration. Compare Nelson v. Geringer, 295
F .3d 1082, I 098 n.16 (10th Cir. 2002) (discussing the Supreme Court's "conflicting statements" on the issue of sua
sponte consideration of state immunity issues and concluding that these issues may be considered sua sponte), with
Hill v. Blind Indus. and Servs. of Md., 179 F.3d 754, 760 (9th Cir. 1999) (discussing the shifting understanding of
Eleventh Amendment immunity in Supreme Court precedent and concluding that because immunity can be waived
it is not jurisdictional). Nevertheless, the court will follow the direction of the Tenth Circuit and "[i]n an abundance
of caution, [the court] will follow [the] traditional practice of considering state immunity issues on [its] own
motion." l\'elson, 295 F.3d at 1098 n.16.

5
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Case 1:14-cv-00060-JNP-PMW Document 489 Filed 04/21/17 Page 6 of 11

The USURF Defendants argue that they waived Eleventh Amendment immunity to suit
in federal court by affirmatively invoking this court's jurisdiction by filing a counterclaim
against GMW and a third party complaint against David Crain. But the USURF Defendants
argue that their waiver of Eleventh Amendment immunity does not render the Immunity Act a
nullity. They argue that they have retained the broader protections of sovereign immunity
embodied by the Immunity Act, including the procedural requirements of filing of a notice of
claim and the filing of an undertaking. The USURF Defendants conclude that "this [c]ourt can
exercise jurisdiction over [GMW's] state-law [sic] claims consistent with the [Immunity Act]'s
requirements and limitations other than forum and venue." But the USURF Defendants offer no
reasoning or authority for their position that federal district courts are bound to follow the
Immunity Act's procedural requirements, but are not bound by its jurisdiction and venue
requirements.
The A WSF Defendants argue that although the Immunity Act's jurisdiction and venue
provisions would ordinarily deprive federal courts of jurisdiction over state law claims against
entities individuals covered by the Immunity Act, the facts of this case present an exception to
those provisions because A WSF has invoked the court's jurisdiction by filing counterclaims.
The question of "whether a particular set of state laws, rules, or activities amounts to a
waiver of the State's [sovereign] immunity is a question of federal law." Lapides v. Bd. of

Regents of the Univ. Sys. Of Ga., 535 U.S. 613, 622-23 (2002). Nevertheless, the scope of the
Immunity Act and the conditions of Utah's waiver of immunity, which are both matters of Utah
law, are relevant to the federal court's assessment of the issue.

DISCUSSION

I.

The Scope of the Immunity Act
USURF and A WSF argue that they are each an "instrumentality of the state" and a

"public corporation" and are therefore entitled to the protections of the Immunity Act. GMW

6
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responds that USURF and A WSF are not entitled to sovereign immunity because neither is an
instrumentality of the state or a public corporation under the Immunity Act. GMW urges the
3

4

court to look to various factors used by other state and federal courts to determine whether a
corporation is entitled to sovereign immunity, but none of the cases GMW cites are controlling
interpretations of Utah's Immunity Act. Indeed, neither the Defendants nor GMW cite to any
controlling Utah law on what an ''instrumentality of the state" or "public corporation" is for
purposes of the Immunity Act. Accordingly, to determine whether USU RF and/or A WSF are
entitled to the protections of the Immunity Act, the court requests guidance from the Utah
Supreme Court on the scope of the Immunity Act.

II.

Conditions of Utah's Waiver of Sovereign Immunity
The doctrine of sovereign immunity was well established in English common law-the

sovereign was not subject to suit in its own courts without its consent. See Actions in Which a
State is a Defendant-State Sovereign Immunity and the Eleventh Amendment, 13 FED. PRAC. &
PROC. JURIS. § 3524 (3d ed.). Indeed, "[s]overeign immunity-[the] principle that the state
cannot be sued in its own courts without its consent-was a well-settled principle of American
common law at the time Utah became a state." Madsen v. Borthick, 658 P.2d 627, 629 (Utah
1983) (citations omitted). But sovereign immunity is not sacrosanct and ''[a] sovereign's
3

Such factors include: (I) whether the entity is subject to legislative or executive oversight, Isler v. NM. Activities
Ass'n, 893 F. Supp. 2d I 145, l 154 (D.N.M. 2012) (interpreting the term "governmental entity" as used in the New
Mexico Tort Claims Act); Univ. Interscholastic League v. Sw. Officials Ass'n, Inc., 319 S.W.3d 952,958 (Tex. Ct.
App. 20 IO) ( interpreting the term "governmental unit" for purposes of sovereign immunity under the Texas Tort
Claims Act); (2) the entity's role in the marketplace, U.S. ex rel. Sikkenga v. Regence BlueCross BlueShield of Utah,
472 F.3d 702, 719-20 (10th Cir. 2006) (applying the Eleventh Amendment arm-of-the-state analysis to determine
whether a defendant was a "person" as that term is used in the False Claims Act); and (3) whether the entity's dayto-day business operations are independent of the state entity that owns it, Id. at 720.
4

GMW seeks to interpose federal courts' Eleventh Amendment arm-of-the-state analysis to determine whether
USURF and A WSF are entitled to immunity under the Immunity Act. But that analysis has not been adopted by
Utah courts to analyze the scope of the Immunity Act. An entity may qualify as an "instrumentality of the state"
under the Immunity Act but not be an "arm of the state" for Eleventh Amendment purposes. See Chase v. Jordan
Sch. Dist., No. 20040575-CA, 2005 WL 1530512, at *1 n.1 (June 30, 2005 Utah Ct. App.) (unpublished)(noting
that the Utah Supreme Court has held that Utah school districts are instrumentalities of the state under the Immunity
Act, but that the Supreme Court of the United States has held that Utah school districts are not arms of the state for
purposes of the Eleventh Amendment).

7
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immunity may be waived" through "unequivocally expressed" consent. Pennhurst State Sch. &

Hosp. v. Halderman, 465 U.S. 89, 99 (1984). See also Atascadero State Hosp. v. Scanlon, 473
U.S. 234, 239--40 (1985) ("[A] State will be deemed to have waived its immunity only where
stated by the most express language or by such overwhelming implication from the text as [will]
leave no room for any other reasonable construction." (internal quotation marks omitted)). There
are two codifications of sovereign immunity at issue here: the Eleventh Amendment and the
Immunity Act.
A. The Eleventh Amendment
The Eleventh Amendment provides states with immunity from suit in federal court
brought by "[c]itizens of another [s]tate, or by [c]itizens or [s]ubjects of any [f]oreign [s]tate,"
U.S. Const. amend. XI, and affirms that the fundamental common law principle of sovereign
immunity persists in our constitutional system, Pennhurst, 465 U.S. at 97-98. Supreme Court
and Tenth Circuit precedent holds that a state can waive its Eleventh Amendment immunity by
expressing an ''unequivocal intent" to waive it. Atascadero, 473 U.S. at 241. "A [s]tate may
effectuate a waiver of its constitutional immunity by a state statute or constitutional provision, or
by otherwise waiving its immunity to suit in the context of a particular federal program." Id. at
238 n.1. It is undisputed that Utah has not waived its Eleventh Amendment immunity by statute.

Sutton v. Utah State Sch. for the Deqf & Blind, 173 F .3d 1226, 1233 (10th Cir. 1999) (citing
Johns v. Stewart, 57 F.3d 1544 (10th Cir. 1995) (affirming the Tenth Circuit's prior holding that
the Immunity Act waives sovereign immunity to suit in state court, but not in federal court)).
Rather, Utah has made a "positive expression of policy against suits against [it] in United States
courts." Id. at 1235 (quoting Richins v. Indus. Constr., Inc., 502 F.3d 1051, 1055 (10th Cir.
1974)).
A state may also waive its Eleventh Amendment immunity by voluntarily invoking the
jurisdiction of a federal court, Lapides, 535 U.S. at 619 (collecting cases in which the Supreme
8
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Court held that a state had waived its Eleventh Amendment immunity by voluntarily bringing
claims in federal court), or through acts constituting "some extraordinarily effective waiver" of
immunity, Sutton, 173 F .3d at 1235 (quoting Richins, 502 F .3d at 1056) (holding that the state
had made such an "extraordinarily effective waiver" by removing the case to federal court). See

also Lapides, 535 U.S. at 622-23; Gallagher v. Cont'/ Ins. Co., 502 F.2d 827, 830 (10th Cir.
1974) (holding that the state's removal of a case to federal court waived the state's Eleventh
Amendment immunity). Cases that have found waiver of Eleventh Amendment immunity
through a litigant's decision to voluntarily invoke the jurisdiction of a federal court or through
"some extraordinarily effective waiver" have focused on the problems of inconsistency and
unfairness that would be created by a contrary rule. See, e.g., Lapides, 535 U.S. at 622-23.
B. The Immunity Act
''[T]he Eleventh Amendment does not define the scope of the [s]tates' sovereign
immunity; it is but one particular exemplification of that immunity." Fed. Mar. Comm'n v. S.C.

Stale Ports Auth., 535 U.S. 743, 753 (2002). Indeed, "the sovereign immunity of the [s]tates
neither derives from nor is limited by the terms of the Eleventh Amendment," Alden v. Maine,
527 U.S. 706, 713 (1999), but exists as a "broader concept ... implicit in the Constitution,"

Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261, 267 ( 1997). The Immunity Act represents
a limited waiver of the State's broader sovereign immunity, permitting suits against Utah only
under specific conditions set by the Legislature. See Greene v. Utah Transit Auth., 37 P.3d 1156,
1158-59, n.1 (Utah 2001); Utah Code§ 63G-7-101 et seq. The interpretation of those conditions,
specifically whether Utah Code sections 63G-7-501 and -502 evince an intent by the State of
Utah to limit its waiver of sovereign immunity to suits against it in its own courts, is the question

9
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now before the federal court. Undoubtedly, interpretation of this Utah statute is a question of
Utah law. 5
If the Utah Legislature deliberately limited its waiver of sovereign immunity to its own
courts, the question then becomes whether that limitation is waivable. Whether the Office of the
Attorney General of Utah (the '"Utah AG")-a member of Utah's executive branch of
government-may override a statute enacted by Utah's legislative branch of government is a
question of state law.
While there is no controlling federal law addressing whether state actors may waive the
State of Utah's sovereign immunity in contravention of the provisions of the Immunity Act,
federal courts have allowed the Utah AG to waive the state's Eleventh Amendment immunity by
removing cases to federal court or otherwise voluntarily invoking federal court jurisdiction. See,

e.g., Gallagher, 502 F.2d at 830; Sutton, 173 F.3d at 1235-36. However, Gallagher did not
decide whether a state official who removed a case to federal court had authority under Utah law
to waive Eleventh Amendment immunity. Nor did Sutton analyze whether the Utah AG had
authority under Utah law to waive the state's immunity by removing the case to federal court,
noting only that not recognizing the waiver of Eleventh Amendment immunity by the Utah AG
would be "grossly inequitable." Sutton, 173 F.3d at 1236. But the equities that concerned the

Sutton court do not appear to be at play in this case-Defendants did not remove this case to
federal court or otherwise voluntarily invoke this court's jurisdiction. Instead, GMW brought
state law claims against Defendants in federal court in apparent contravention of the Immunity
Act's jurisdiction and venue provisions. Thus, the question here is whether litigants may ignore
the Utah Legislature's express limitation on the State's waiver of sovereign immunity by

5

The implication of that interpretation on this court's jurisdiction and whether that means that Utah has
unequivocally intended to waive its sovereign immunity remain questions of federal law for this court to answer. See
lapides, 535 U.S. at 622-23 (2002) ("[W]hether a particular set of state laws, rules, or activities amounts to a
waiver of the State's [sovereign] immunity is a question of federal law.").
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bringing suits against the State in federal court so long as the Utah AG also is wi lling to ignore
those limitations. ln the absence of authority on the question, the court requests guidance from
the Utah Supreme Cou11 as to whether Utah law allows for the Utah AG or another governmental
litigant to waive the jurisd iction and venue conditions of the Immunity Act. Once this question of
Utah law is answered, this court can then decide the effect of that law as it relates to this court' s
jurisdiction.
ORDER

Based on the foregoing, the court hereby ORDERS that, pursuant to Ru le 4 1 of the Utah
Rules of Appellate Procedure, the questions articulated above be certified to the Utah Supreme
Court. It is funher ORDERED that the Clerk of this court transmit a copy of this ce11ification to
the parties and submit to the Utah Supreme Court a certified copy of this ce11ification. Upon
request by the Utah Supreme Court, this court further orders the Clerk to transm it to the Utah
Supreme Court all or any portion of the record in this matter.
IT IS SO ORDERED.
DATED this 2 1st day of April, 20 17.
BY THE COURT:

~

11-~

Jtil.PARR ISH
United States District Judge
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Relevant Statutory Provisions
Utah Code§ 53B-7-103
Utah Code§ 53B-18-501
Utah Code§ 63E-l-102
Utah Code§ 63G-7-102
Utah Code §63G-7-501
Utah Code§ 63G 7- 502
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Utah Code

538-7-103 Board designated state educational agent for federal contracts and aid -Individual research grants -- Powers of institutions or foundations under authorized
programs.
(1) The board is the designated state educational agency authorized to negotiate and contract
with the federal government and to accept financial or other assistance from the federal
government or any of its agencies in the name of and in behalf of the state of Utah, under terms
and conditions as may be prescribed by congressional enactment designed to further higher
education. Nothing in this chapter alters or limits the authority of the State Building Board to
act as the designated state agency to administer programs in behalf of and accept funds from
federal, state, and other sources, for capital facilities for the benefit of higher education.
(2) Subject to policies and procedures established by the board, the institutions and their individual
employees may apply for and receive grants or research and development contracts within
the educational role of the recipient institution. These authorized programs may be conducted
by and through the institution, or by and through any foundation or organization which is
established for the purpose of assisting the institution in the accomplishment of its purposes.
(3) An institution or its foundation or organization engaged in a program authorized by the board
may do the following:
(a) enter into contracts with federal, state, or local governments or their agencies or departments,
with private organizations, companies, firms, or industries, or with individuals for conducting
the authorized programs;
(b) subject to the approval of the controlling state agency, conduct authorized programs within
any of the penal, corrective, or custodial institutions of this state and engage the voluntary
participation of inmates in those programs;
(c) accept contributions, grants, or gifts from, and enter into contracts and cooperative
agreements with, any private organization, company, firm, industry, or individual, or
any governmental agency or department, for support of authorized programs within the
educational role of the recipient institution, and may agree to provide matching funds with
respect to those programs from resources available to it; and
(d) retain, accumulate, invest, commit, and expend the funds and proceeds from programs
funded under Subsection (3)(c), including the acquisition of real and personal property
reasonably required for their accomplishment. No portion of the funds and proceeds may
be diverted from or used for purposes other than those authorized or undertaken under
Subsection (3)(c), or shall ever become a charge upon or obligation of the state of Utah or
the general funds appropriated for the normal operations of the institution unless otherwise
permitted by law.
(4) All contracts and research or development grants or contracts requiring the use or commitment
of facilities, equipment, or personnel under the control of an institution are subject to the
approval of the board.
Enacted by Chapter 167, 1987 General Session
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Utah Code

538-18-501 Nonprofit corporations or foundations -- Purpose.
(1) In addition to any other powers which it now has, Utah State University may form nonprofit
corporations or foundations controlled by the president of the university and the State Board of
Regents to aid and assist the university in attaining its charitable, scientific, literary, research,
and educational objectives.
(2) The nonprofit corporations or foundations may receive and administer legislative
appropriations, government grants, contracts, and private gifts to carry out their public
purposes.
Enacted by Chapter 218, 1988 General Session
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§ 63E-1-102. Definitions--List of independent entities, UT ST§ 63E-1-102

West's Utah Code Annotated
Title 63e. Independent Entities Code
Chapter 1. Independent Entities Act
Pait 1. General Provisions
U.C.A. 1953 § 63E-1-102
§ 63E-1-102. Definitions--List of independent entities

Currentness
<Sect ion effective Dec. 3 1, 20 17. See, also, section 63E-1 -102 effect ive u n til Dec. 31 , 20 17.>
As used in this title:

( ! ) " Authorizi ng stat ute" means the statu te creating an entity as an independent entity.

(2) " Commi ttee" m eans the Retirement and Independen t Entities Committee created by Section 63E- I-201.

(3) " Independent corporatio n" means a corporati on incorporated

111

accordance with Chapter 2, Independen t

Corporations Act.

(4)(a) " I ndepende nt entity" means an entity having a public purpose relating to the state or its citizens tha t is ind ividually
created by the state or is given by the state the right to exist and conduct its affai rs as a n:

(i) independent state agency; or

(ii) independent corporation.

(b) "lndependen t entity" includes the:

(i) Utah Dairy Commission created by Section 4-22- 103;

(ii) Heber Valley H istoric R ai lroad Authority created by Section 63!-I-4-102;

(i ii) Utah State R ailroad Museum Au tho rity created by Section 63H-5- 102;

(iv) Utah H o using Corpora tio n created by Section 63H-8-20 I ;

WESTLAW
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§ 63E-1-102. Definitions--List of independent entities, UT ST § 63E-1-102

(v) U tah State Fair Corporation created by Sectio n 63 H-6- l 03:

(vi) U tah State Ret irement Office crea ted by Section 49- 11-20 I :

(vii) School and Institutional Trust Lands Administration c rea ted by Sectio n 53C- 1-20 I;

(vi ii) School and l nstitutional Trust Fund Office created b y Section 53D - l-20 1;

(ix) U tah Com municatio ns Authority c reated by Section 63H-?a-20 I ;

•

(x) Utah Energy Infra structure Au tho rity c rea ted by Section 63 H-2-20 I;

(x i) Utah Capital Investment Corporation created by Section 63N-6-301 ; and

(xi i) Military Instal la tion D evelopment Authority created by Sectio n 63 H- l -20 1.

(c) Notwithsta nding this Subsecti o n (4), " independe nt entity" d ocs no t include:

•

(i) the Public Service Comm issio n or Utah crea ted by Section 54-1-1 ;

(ii) a n institutio n within the state system o r h igher education;

(iii) a c ity, coun ty, o r town ;

(iv) a local school district;

(v) a loca l district under Ti tle 17B, Limit ed Purpose Loca l Government Entities--L oca l D istricts; or

(vi) a specia l serv ice district unde r T itle 17D , Cha p te r I, Special Se rvice District Act.

(5) '' Independen t state age ncy" mea ns an entity that is crea ted by the state. but is independent or the governor's direc t
supervisory cont ro l.

(6) " Mo ney held in trust" means mo ney maintain ed fo r the be nt:lit of':

(a) one o r more private indi vidua ls, including publi c employees:

WESTLAW
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§ 63E-1-102. Definition s--Li st of independent entities, UT ST § 63E-1-102

(b) one or mo re public or priva te en1i1ies; or

(c) the owners o f a quasi-public corpora tion.

(7) " Publ ic corporation" means an artificial perso n, public in ownershi p. individually created by the sta te as a body
poli tic and co rpo ra le for the administration of a public purpose rela ting 10 !he stale or its ci tizens.

(8) "Quasi-public corporation·' means an a rti ficial person, private in ownershi p. individua lly created as a corpora ti on
by the state, whic h has accepted from the sta te th e grant of a franchise or contract in vol ving the perfo rma nce of a public
purpose relat ing to the state or its citizens.

Credits
Laws 2001 , c. 20 I, § 2, eff. J uly I, 2002; Laws 2002, c. 159, § 23, eff. July I, 2002; Laws 2002, c. 250, § 216, eff. July I, 2002;
Laws 2003, c. 8, § 3, eff. May 5, 2003; Laws 2003, c. 29 1, § 27, eff. J uly I, 2003; Laws 2004, c. 90, § 83, eff. May 3, 2004;
Laws 2006, c. 46, § 12, eff. May I, 2006; Laws 2007, c. 329, § 448, cff. April 30, 2007; Laws 2008. e. 360, § 158, eff. May
5, 2008; Laws 2008, c. 382, § 1296, eff. May 5, 2008; Laws 2009, c. 378, § I, eff. M ay 12, 2009; Laws 20 10, c. 152, § 11 ,
eff. July I, 20 10; Laws 20 10, c. 364, § I 3, efT. May 11, 20 10; Laws 201 1, c. 370, § 3, eff. May 10, 20 11; Laws 20 12, c. 2 12,
§ 176, eff. Ju ly I, 201 2; Laws 20 12, c. 369, § 46, eff. M ay 8, 20 12; L aws 20 13, c. 220, § 4, eff. May 14, 20 13; Laws 2014, c.
320, § 4, eff. July I, 2014; Laws 2014, c. 426, § 29, eff. July I, 20 14; Laws 2015, c. 223, § I, eff. July I, 2015; Laws 20 I5,
c. 226, § 3, cff. May 12. 2015; Laws 2015, c. 283, § 37, eff. May 12, 20 15; Laws 20 15, c. 411. § 4, cff. July I, 20 15; Laws
20 17. c. 181, § 36, eff. May 9, 20 17; Laws 20 17, c. 345, § 4 10, eff. July I, 20 17; Laws 20 17, c. 363. § 30, cff. Dec. 3 1, 2017.

Notes o f Decisions (2)
U.C.A. 1953 § 63E- l- 102, UT ST § 63E- l- 102
Current through th e 201 7 General Sessio n.
End uf Dotunie111

,·. cOl i Thnnhon Rculcr,. '-:o dai111 10 ongmal C.S. Gn1·cr11111c11t \\"ork,.
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Utah Code

Effective 5/9/2017
63G-7-102 Definitions.
As used in this chapter:
(1) "Arises out of or in connection with, or results from," when used to describe the relationship
between conduct or a condition and an injury, means that:
(a) there is some causal relationship between the conduct or condition and the injury;
(b) the causal relationship is more than any causal connection but less than proximate cause;
and
(c) the causal relationship is sufficient to conclude that the injury originates with, flows from, or is
incident to the conduct or condition.
(2) "Claim" means any asserted demand for or cause of action for money or damages, whether
arising under the common law, under state constitutional provisions, or under state statutes,
against a governmental entity or against an employee in the employee's personal capacity.
(3)
(a) "Employee" includes:
(i) a governmental entity's officers, employees, servants, trustees, or commissioners;
(ii) members of a governing body;
(iii) members of a government entity board;
(iv) members of a government entity commission;
(v) members of an advisory body, officers, and employees of a Children's Justice Center
created in accordance with Section 67-Sb-102;
(vi) student teachers holding a letter of authorization in accordance with Sections 53A-6-103
and 53A-6-104;
(vii) educational aides;
(viii) students engaged in providing services to members of the public in the course of an
approved medical, nursing, or other professional health care clinical training program;
(ix) volunteers as defined by Subsection 67-20-2(3); and
(x) tutors.
(b) "Employee" includes all of the positions identified in Subsection (3)(a), whether or not the
individual holding that position receives compensation.
(c) "Employee" does not include an independent contractor.
(4) "Governmental entity" means the state and its political subdivisions as both are defined in this
section.
(5)
(a) "Governmental function" means each activity, undertaking, or operation of a governmental
entity.
{b} "Governmental function" includes each activity, undertaking, or operation performed by a
department, agency, employee, agent, or officer of a governmental entity.
(c) "Governmental function" includes a governmental entity's failure to act.
(6) "Injury" means death, injury to a person, damage to or loss of property, or any other injury that
a person may suffer to the person or estate, that would be actionable if inflicted by a private
person or the private person's agent.
(7) "Personal injury" means an injury of any kind other than property damage.
(8) "Political subdivision" means any county, city, town, school district, community reinvestment
agency, special improvement or taxing district, local district, special service district, an entity
created by an interlocal agreement adopted under Title 11, Chapter 13, lnterlocal Cooperation
Act, or other governmental subdivision or public corporation.
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(9) "Property damage" means injury to, or loss of, any right, title, estate, or interest in real or
personal property.
(10) "State" means the state of Utah, and includes each office, department, division, agency,
authority, commission, board, institution, hospital, college, university, Children's Justice Center,
or other instrumentality of the state.
(11) "Willful misconduct" means the intentional doing of a wrongful act, or the wrongful failure to
act, without just cause or excuse, where the actor is aware that the actor's conduct will probably
result in injury.
Amended by Chapter 300, 2017 General Session
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Utah Code

63G-7-501 Jurisdiction of district courts over actions.
(1) The district courts have exclusive, original jurisdiction over any action brought under this
chapter.
(2) An action brought under this chapter may not be tried as a small claims action.
Renumbered and Amended by Chapter 382, 2008 General Session
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Utah Code

Effective 5/10/2016
63G-7-502 Venue of actions.
( 1) Actions against the state may be brought in the county in which the claim arose or in Salt Lake
County.
(2)
(a) Actions against a county may be brought in the county in which the claim arose, or in the
defendant county.
(b)
(i) A district court judge of the defendant county may transfer venue to any county contiguous to
the defendant county.
(ii) A motion to transfer may be filed ex parte.
(3) Actions against all other political subdivisions, including cities and towns, shall be brought in the
county in which the political subdivision is located or in the county in which the claim arose.
Amended by Chapter 33, 2016 General Session
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AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF
UTAH STATE UNIVERSITY RESEARCH FOUNDATION
August 27, 201 O
Utah State University Research Foundation ("Foundation") duly incorporated
pursuant to the Utah Code Ann. §538-18-501, and §538-7-103, and in accordance
with State Board of Regents Policy R271 [as amended July 17, 1996], hereby
adopts, pursuant to the Utah Revised Nonprofit Corporation Act, Title 16, Chapter 6a,
of the Utah Code Annotated, the following Articles of Amendment which shall
supersede the original Articles of Incorporation and all amendments thereto:
Article I.

Name. The name of the Foundation is Utah State University
Research Foundation.

Article II.

Duration. The period of its duration is perpetual, subject to
dissolution in accordance with law.

Article Ill.

Registered Office. The Registered Office is Utah State
University Research Foundation, 1695 North Research Park
Way, North Logan, Utah 84341.

Article IV.

Registered Agent. The President of the Foundation shall serve
as the Registered Agent unless delegated to a Vice President.

Article V.

Purposes. The Foundation is organized as a nonprofit, wholly
owned Foundation of Utah State University for the purpose of
engaging in any lawful act for which a nonprofit corporation may
be organized under Title 16, Chapter 6a, of the Utah Code
Annotated, including but not limited to:

1.

Conduct research in areas deemed appropriate by the
governing Board of Trustees of the Foundation and
consistent with the charitable, scientific, literary, research,
educational, and service goals of Utah State University.

2.

Acquire and disseminate knowledge, support the
education, research, and public service functions of Utah
State University.

3.

Execute, administer, let and perform any and all contracts,
subcontracts and agreements desirable and proper in
order to perform and complete the activities of the
Foundation including, without limitation, contracts and
agreements with Utah State University or other entities.
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4.

Acquire facilities by lease, or otherwise, and operate such
as may be desirable in order to carry out the charitable,
scientific, literary, research, educational, and service
programs of both the Foundation and Utah State
University.

5.

Receive real and personal property from public and
private sources, receive grants and other monies from
agencies of the United States, grants, contributions and
endowments from foundations, public and private
corporations, and the general public, without limitation.

6.

Employ personnel and engage contractors and
consultants in order to accomplish the purposes of the
Foundation.

7.

Use or apply the whole, or any part of, resources
generated by the Foundation exclusively for charitable,
scientific, literary, research, educational, or service
purposes to benefit the Foundation and Utah State
University.

Article VI.

Board of Trustees. Pursuant to Utah Code Ann. §16-6a-801, the
Foundation shall have a board of trustees that shall be called the
Foundation Board, as so designated in the Bylaws. The
President of Utah State University, with the concurrence of the
Utah State University Board of Trustees and the Foundation
Board, shall appoint the Foundation Board Trustees. Details of
the appointments shall be provided in the Bylaws.

Article VII.

Tax Exemption. The Foundation is a tax exempt organization as
defined under Section 501(c) (3) of the Internal Revenue Code of
1986 (Title 26 USCA), and Utah Code Ann. §59-2-1101, and all
regulations relating to these codes as they now exist, or as they
may hereafter be amended. Contributions made by individuals
and organizations are deductible under Section 170(c) (2) of the
Internal Revenue Code of 1986, and such regulations relating
thereto as they now exist, or as they may hereafter be amended.

Article VIII.

Powers. The Foundation is subject to all applicable state and
federal laws and shall have all powers and benefits enumerated
therein. General powers granted to nonprofit Foundations by
Utah Code Ann. §16-Sa-302-303, as amended, are applicable.
The powers shall be construed in the broadest manner possible
consistent with the law, except that the Foundation's powers
shall be limited as follows:
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1.

The Foundation shall not have nor exercise any power of
authority either expressly, by interpretation or by operation
of law, nor shall it directly or indirectly engage in any
activity that would prevent it from qualifying and
continuing to qualify as described in Article VII, Tax
Exemption.

2.

No part of the assets or net earnings of the Foundation
shall ever inure to the benefit of or be distributable to its
Trustees, Officers, or other private persons, except that
the Foundation shall be authorized and empowered to pay
reasonable compensation for services actually rendered
and to make reimbursement in reasonable amounts for
expenses actually incurred.

Article IX.

Bylaws. The bylaws and policies of the Foundation shall be
determined and adopted by the Foundation Board, and shall be
provided to the Utah State University Board of Trustees for
information. Any such bylaws and policies shall be consistent
with the control of the Foundation vested in the President of Utah
State University and State Board of Regents by Utah Code Ann.
§538-18-501.

Article X.

Officers. The Foundation shall have officers as provided in the
Bylaws. Such officers shall be elected or appointed by the
Foundation Board at such time, and in such manner, and for
such terms as may be prescribed in the Bylaws.

Article XI.

Amendments. Amendments to the Articles of Incorporation shall
be adopted at a regular meeting of the Foundation Board upon
receiving a vote of two-thirds of the trustees as constituted at the
time of the vote and the approval of the President of Utah State
University and the approval of the Utah State University Board of
Trustees.

Article XII.

Limitation of Liability. No Trustee or Officer of the Foundation
shall be individually liable for the debts or obligations of the
Foundation or of Utah State University. A Trustee or Officer of
the Foundation shall not be personally liable to the Foundation
for civil claims arising from acts or omissions made in the
performance of his or her duties, unless the acts or omissions
are the result of intentional misconduct. Each Trustee or Officer
is entitled to governmental immunity and indemnification
pursuant to the Utah Governmental Immunity Act, Title 63,
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Chapter 30, of the Utah Code Annotated.
Article XIII.

Financial Report. The Treasurer of the Foundation shall prepare
and submit to the Controller of Utah State University and to the
Foundation Board an annual financial statement reviewing the
affairs of the Foundation for each fiscal year. The statement
shall include a list of financial awards to the Foundation and
fiscal information prepared in conformity with generally accepted
accounting principles. In addition to any audits which may be
required as a matter of law, all receipts and disbursements of the
Foundation shall be audited yearly by a Certified Public
Accountant to be selected by the Foundation Board, and a report
of the audit shall be included in the financial statement.

Article XIV.

Dissolution. Upon dissolution or final liquidation, the assets of
the Foundation remaining after discharge of the debts and
obligations of the Foundation shall be distributed exclusively to
Utah State University, or to such other charitable, scientific,
literary, research or educational organizations designated by the
University which would then qualify under the provision of
Chapter 501 (c) (3) of the Internal Revenue Code (Title 26
USCA), and Utah Code Ann. §59-2-1101, or the regulating
Articles of Incorporation relating to these codes as they now exist
or as they may hereafter be amended.
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I hereby accept the designation and responsibilities of Registered Agent for the
Foundation:

The Foundation Board, in their regular meeting held August 27, 2010, unanimously
approved each and every one of the above Amended and Restated Articles of
Incorporation. This was approved without member action because the Foundation
does not have members.

Utah State University Research Foundation
Board of Trustees:
-~

Approved and accepted by:

Utah State University

December 3, 2010
~an L. Albrecht, President

Date

December 3, 2010
Chair/2
Boar;' of Trustees

Date

Page5
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Addendum.D

USURF Bylaws

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Case 1:14-cv-00060-JNP-PMW Document 398-4 Filed 12/16/16 Page 2 of 13

BYLAWS
OF
UTAH STATE UNIVERSITY RESEARCH FOUNDATION
As Amended August 27, 2010

Consistent with the Amended and Restated Articles of Incorporation, the following are
hereby adopted as the Bylaws of the Utah State University Research Foundation
(Foundation), a Utah nonprofit corporation. All prior bylaws and/or amendments thereto
of said Foundation are hereby repealed as of the date hereof.
ARTICLE I
GUIDING PHILOSOPHY
The trustees, officers, and staff members of the Foundation shall:

•

Promote ethical work standards where the highest quality of achievement is
aspired to and expected, and

•

Appoint and retain the highest caliber of staff and students that can be attracted
where integrity, intelligence, self-motivation, expertise, performance,
commitment, and fairness are prime considerations! and

•

Create an efficient operation in which each individual expeditiously performs
multiple tasks, as needed, to maximize quality output at the most attractive costperformance tradeoff possible to each sponsor, and

•

Create a stimulating, challenging, and fair work environment in which individuals
are able to learn and advance professionally and
1

•

Foster cooperative research and development endeavors with public and private
enterprises including institutions of learning, private businesses, individuals, and
government agencies, leading to the dissemination and application of knowledge,
discoveries, inventions 1 and technology for the greatest benefit, and

•

Enhance the University's ability to meet its mission and goals by cooperative use
of Foundation and University resources including facilities, faculty. researchers.
staff and students.
ARTICLE II
BOARD OF TRUSTEES

Section 1.

Designation. Consistent with Utah Code Ann. §16-6a-801, the Board of
Trustees of the Foundation shall be called the Foundation Board; and the
individual directors shall be called trustees.

Page 1
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Case 1:14-cv-00060-JNP-PMW Document 398-4 Filed 12/16/16 Page 3 of 13

Section 2.

Number. The number of trustees on the Foundation Board shall not be
fewer than five (5) and not more than thirteen (13). Each Trustee shall be
entitled to vote on all matters that come before the Foundation Board.

Section 3.

Ex-Officio Trustees of the Board. Ex-Officio Trustees of the Board shall
include all USURF officers and other key persons as approved by a
majority vote of the Foundation Board. Ex-Officio Trustees shall not count
against the total number of trustees allowed in these bylaws. Ex-Officio
Trustees shall not be entitled to vote on any matter coming before the
Foundation Board.

Section 4.

Manner of Selection and Vacancies. Appointments to fill vacancies or
make additions to the Foundation Board shall be made by the President of
Utah State University with the concurrence of the Utah State University
Board of Trustees and Foundation Board, consistent with Article VI of the
Amended and Restated Articles of Incorporation of the Foundation. The
President of Utah State University shall request nominations and
recommendations from the Foundation Board. Such nominations and
recommendations shall be made by a resolution of a majority of the
Foundation Board at a regularly scheduled meeting or by email vote of the
full board.

Section 5.

Term. Each trustee of the Foundation, whether by initial appointment or
appointment to a vacancy, shall serve for a term of two (2) or three (3)
years, with two terms maximum, as designated by the Chair. The Chair
will manage the length and/or start dates of terms to preclude, to the
extent possible, more than three new trustees being appointed in any one
year. A person filling the position of trustee of the Foundation is eligible for
reappointment in the same manner as set forth in Section 4 above. A
trustee may resign at any time by delivering a written resignation to the
President of Utah State University, or the Foundation Recording
Secretary. Unless otherwise specified therein, such resignation shall take
effect upon delivery. Any trustee may be removed for cause by majority
vote of the Foundation Board, upon adequate opportunity for full hearing
before the Foundation Board.

Section 6.

Actions by the Board.
(a)

The trustees shall act only as a board, and the individual trustees
shall have no power as such. At all meetings of the Foundation
Board, the presence of a majority of the then total appointed and
acting number of trustees shall be necessary and sufficient to
constitute a quorum for the transaction of business. Except as
otherwise required herein, in the Amended and Restated Articles of
Incorporation, or by statute, the action of a majority of the trustees
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present at any meeting at which a quorum is present shall be the
act of the Foundation Board. The actions of a majority of the Board
shall be valid and binding, if reduced to writing and signed or
approved by such majority, either by hand or electronically, though
not taken at a regular or special meeting; provided, however, that
such writing or document shall be transmitted to the Recording
Secretary within five days and attached to the minutes of the next
meeting of the Foundation Board.

Section 7.

(b)

The Foundation Board provides oversight and direction for the
Foundation's policies, procedures and resource allocations, makes
recommendations for the development of Foundation projects,
assists in the development of effective relationships between the
University and various Foundation programs, and seeks to enhance
and strengthen the research and development capabilities at Utah
State University.

(c)

Ex-Officio trustees have all rights of participation in discussion and
contribution, except for voting at Foundation Board meetings;
however, they may be excluded from any Executive Session by the
Chair or by majority vote of the Foundation Board.

(d)

The property, affairs, and business of the Foundation shall be
subject to oversight by the Foundation Board. The Foundation
Board may exercise all the powers of the Foundation, whether
derived from law or the Amended and Restated Articles of
Incorporation, except such powers as are by statute, by the
Amended and Restated Articles of Incorporation, or by these
bylaws, vested solely in others.

(e)

The Foundation Board may from time to time organize standing or
ad hoc committees to provide greater insight into specific areas for
which the Foundation Board is responsible. Said committees are to
be chaired by a trustee of the Foundation Board and serve with
other trustees or non-trustees who have expertise relating to
specific committee responsibilities. Committee chair or member
assignments may change at any time as approved by the
Foundation Board.

Conflict of Interest.
(a)

A trustee is considered to have a conflict of interest if; 1) the trustee
has existing or potential financial or other interest in a matter before
the Foundation Board which might reasonably appear to impair the
trustee's independent, unbiased judgment in the discharge of
responsibility, or 2) the trustee is aware that a family member, or
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any organization of which the family member is an officer, director,
employee, member, partner, trustee or controlling stockholder, has
existing or potential financial or other interest in any matter before
the Foundation Board.
(b)

Any possible conflict of interest on the part of any trustee or officer
shall be disclosed to the Foundation Board and made a matter of
record, either through an annual procedure or when the interest
becomes relevant to any matter before the Foundation Board.

(c)

Any trustee having a possible conflict of interest regarding a matter
before the Foundation Board shall not vote or use his/her personal
influence on the matter. Such trustee shall not be counted in
determining the meeting quorum regarding actions related to the
potential conflict. The minutes of the meeting shall reflect such
disclosure, abstention from voting, and the resulting quorum for
action on that matter. The foregoing requirements shall not be
construed as preventing the trustee from briefly stating his/her
position in the matter, or from answering pertinent questions from
other trustees since his/her knowledge may be of assistance.
A trustee, or an organization which employs a trustee, or an
organization in which a trustee has financial interest shall not be
prohibited from pursuing a Foundation purchase agreement
contract, or other business transactions.

(d)

Section 8.

Meetings.
(a)

Regular Meetings. The Foundation Board shall meet quarterly,
unless deemed otherwise. The first regular meeting held during the
first quarter of each fiscal year shall be the annual meeting. The
specific time and place of each regular meeting shall be determined
by the Chair. The purposes of regular Foundation Board meetings
shall be to establish or update policies, appoint officers, review
finances, review on-going programs, plan and prioritize future
directions, and perform any other appropriate functions as
necessary for business operations, provided under State Law.
Foundation Trustees, Ex-Officio trustees and Officers are invited to
submit agenda items to the Recording Secretary or Chair fifteen
(15) days prior to the subject quarterly meeting. The Recording
Secretary shall give written notice of the date, time, and location of
such meeting to each trustee, in an appropriate time frame, and
shall post the same for public notice, as appropriate. The Chair
shall prepare an agenda for issuance by the Recording Secretary
with said notice.

(b)

Special Meetings. Special meetings, in addition to a regular
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meeting, may be called by the Chair, or by written request to the
Recording Secretary from a majority of the trustees. Written notice
of the time, place and subject matter of each special meeting shall
be given to each trustee at least two (2) days before the meeting
date.
Section 9.

Leadership of the Foundation Board. The Foundation Board may elect, by
majority vote, a Chair and a Vice-Chair, and may appoint a Recording
Secretary.
(a)

Chair. The Chair of the Foundation Board shall serve to carry out
the goals and objectives of the Foundation, and shall:
•

Have and exercise general charge and supervision of the affairs of
the Foundation and Foundation Board.

•

Provide oversight and guidance to the Foundation President or
designee who is responsible for the administration of the affairs of
the Foundation.

•

Do and perform such other duties as assigned by the Foundation
Board or President of Utah State University

(b)

Vice Chair. The Vice Chair of the Foundation Board shall serve to
carry out the goals and objectives of the Foundation, and shall:
•

In the absence of the Chair of the Foundation Board, carry out all
obligations and responsibilities assigned to the Chair.

•

Do and perform such other duties as assigned by the Chair of the
Foundation Board.

(c)

Recording Secretary. Duties shall include:
•

Prepare and distribute notices, agendas, waivers and minutes of all
Foundation Board meetings.

•

Keep records containing the names of all Trustees, Ex-Officio
Trustees and Officers of the Foundation, including their places of
residence.

•

Have custody of and maintain the corporate seal and such
corporate books, documents, archives and papers as instructed.

•

File all reports required by the Utah Nonprofit Corporation
Cooperative Act.
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•

Perform such other duties as assigned by the Foundation President
or Chair.
ARTICLE Ill
OFFICERS

Section 1.

Membership. Foundation Officers shall consist of a President, a
Treasurer, and as many Vice Presidents and Executives as the
Foundation Board shall appoint. One person may hold more than one
position as appointed by the Foundation Board. No person holding two or
more positions shall act in or execute any instrument in the capacity of
more than one position.

Section 2.

Appointment. Foundation Officers shall be appointed at a regular or
special meeting or by email vote of the Foundation Board and each shall
serve until resignation, removal for cause, or until a successor is
appointed. A vacancy may be filled by majority vote of the Foundation
Board at a regular or special meeting or by email vote.

Section 3.

Removal. Any Officer may be removed for cause at any special meeting
of the Foundation Board called for that purpose or at a regular meeting, by
a majority vote of the Foundation Board whenever in its judgment the best
interests of the Foundation will be served by such removal.

Section 4.

Salaries. The salaries or other compensation of Foundation Officers shall
be reviewed annually, adjusted if necessary and approved by the
Foundation Board or designated committee (see Article II, Section 6 (e)).
Consideration will be given to industry salary comparisons and inputs
regarding the Foundation's pay structure.

Section 5.

Duties and Authority. The responsibilities and authority of Foundation
Officers and other leaders shall be as follows:

(a)

President. The President of the Foundation is an Officer of the
Foundation and serves at the will of the Foundation Board of
Trustees. The duties of the President include:
•

Direct the day-to-day business affairs of the Foundation consistent
with the direction of the Foundation Board of Trustees.

•

Advise, guide and direct the Unit and/or Division Directors as they
carry out major plans and programs, ensuring consistency with approved policies and procedures.
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•

Exercise signature authority required by law to commit the
corporation and its assets and resources to the achievement of its
mission, limited only by the Amended and Restated Articles of
Incorporation, these bylaws, and/or laws of the State of Utah.

•

Oversee the human resources of the Foundation to assure that
each individual is fairly treated in all aspects of their career.

•

Formulate policies for consideration and ratification by the
Foundation Board.

•

Establish goals and objectives for the Foundation; ensure that
operations are being carried out in accordance with the stated
goals.

•

Oversee the adequacy and soundness of the organization's
financial structure.

•

Represent the Foundation with the University, funding agencies,
and the community.
Vice Presidents. Duties of the Vice Presidents include:

(b)
•

Assist the Foundation Board and the President in the oversight and
execution of the business of the Foundation.

•

Assure compliance with laws and regulations as well as terms and
conditions of contractual commitments within the specific areas of
assigned responsibility. Provide on-site services where necessary
in order to meet needs of individual research organizations or Units.

•

Have such other powers and duties as the President and
Foundation Board may determine or as delegated and assigned by
the Chair.

(c)

Treasurer. Duties of the Treasurer include:
• Have custody of all funds, property and securities of the
Foundation.
•

File or cause to be filed all financial, business and tax reports
required by the federal and state tax laws.

•

Execute and issue leases, invoices, receipts, vouchers and checks
and make payments on behalf of the Foundation.
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•

Keep an accurate and full account of monies and obligations of the
Foundation, and make available such records at reasonable times
to any Foundation Trustee or Officer.

•

Have such other powers and duties as the President and
Foundation Board may determine or as delegated and assigned by
the Chair.

(d)

Unit Director. Duties of the Unit Director include:
•

Have full authority to conduct, oversee and manage affairs of the
Unit, including scope, technical direction and commitment of
operating resources. Establish and manage projects to assure the
success of the research and development work efforts.

•

Assure all Unit activity is in accordance with the non-profit status of
the Foundation.

•

Be responsible and exercise authority for the operational functions
of the Unit.

•

Provide leadership for fulfillment of the mission of the Unit.

•

Perform other duties as assigned by the Foundation President.

~

ARTICLE IV
EXECUTION OF INSTRUMENTS
Section 1.

Contracts. All contracts to be executed by the Foundation shall be signed
by someone authorized by company policies such as President, a Vice
President, or Contracts Manager.

Section 2.

Other Instruments. Other instruments such as notes, drafts, checks,
endorsements and leases shall be signed by the Controller or other Officer
as provided by Board resolution.

Section 3.

Classified Contracts. Contracts of a classified nature shall be handled and
signed by those with specific and appropriate clearances. The Foundation
Board authorizes such contracts to be managed and controlled by the
President or a Vice President.

Section 4.

Loans. No signature loan or advance shall be contracted on behalf of the
Foundation. No negotiable paper or other evidence of its obligation under
any loan or advance shall be issued in the Foundation's name. No
property of the Foundation shall be mortgaged, pledged, hypothecated, or
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transferred as security for the payment of any loan, advance,
indebtedness, or liability of the Foundation, unless and except as
authorized by the Foundation Board. Any such authorization may be
generated or confined to specific instances.
ARTICLEV
VOTING UPON STOCK OF OTHER CORPORATIONS
Unless otherwise ordered by the Foundation Board, the Chair or a designee shall have
full power and authority on behalf of the Foundation to vote either in person or by proxy
at any meeting of the stockholders of any corporation in which the Foundation may hold
stock.
ARTICLE VI
GIFTS AND CONTRIBUTIONS
Section 1.

The Foundation under IRS ruling 501-(c) (3) is a tax-exempt organization.
Donors may deduct contributions to the Foundation as provided by
Section 170 of the IRS code.

Section 2.

Solicitations. Contributions and gifts may be solicited by representatives
assigned by the Foundation Chair or Foundation President to promote,
sponsor and carry out the purposes of the Foundation.

Section 3.

Deposit and Use of Contributions. Unless otherwise provided by the
donor, all contributions received by the Foundation shall be deposited and
held by the Controller of the Foundation and may be used and disbursed
by the Foundation Board to promote, sponsor and carry out the purposes
for which the Foundation is organized.

Section 4.

Restricted Gifts. The limitations and restrictions upon any grant, gift,
donation, bequest or devise shall be respected. Restricted gifts shall
conform to State and all applicable laws and regulations.

Section 5.

Operating Expenses. The operating expenses of the Foundation may be
defrayed by funds contributed directly to the Foundation or from income
and other resources of the Foundation, from whatever source realized,
except as restricted or specified in Section 3 and 4 above.
ARTICLE VII
LIABILITY AND INDEMNIFICATION

Trustees, officers, and staff members of the Foundation shall not be individually or
personally liable for the debts or obligations of the Foundation and shall be indemnified
by the Foundation and the State of Utah against all financial loss, damage, costs and
expenses incurred by or imposed upon them in connection with or resulting from any
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civil or criminal action, suit, proceeding, claim or investigation in which they may be
involved by reason of any action taken or omitted to be taken by them in good faith as
such trustee, officer, or staff member of the Foundation.
(a)

Prudent Care. Such indemnification is subject to the condition that a
majority of a quorum of the Foundation Board comprised of those trustees
who are not parties to such action, suit, proceeding, claim or investigation
or, if there be no such quorum, independent counsel selected by a quorum
of the entire Board, shall be of the opinion that the involved person or
persons exercised and used the same degree of care and skill as a
prudent person would have exercised or used under the circumstances, or
that such person took or omitted to take such action in reliance upon
advice of counsel for the Foundation, or upon information furnished by a
trustee or officer of the Foundation, and accepted in good faith and
prudence by such person.

(b)

Benefit. The indemnification provided herein shall inure to the benefit of
the heirs, executors and personal representatives of any trustee, officer or
staff member and shall not be exclusive of any other rights to which such
party may be entitled by law or under any resolutions adopted by the
Foundation Board.
ARTICLE VIII
INDEPENDENT AUDIT AND FISCAL YEAR

After the close of each fiscal year, the Foundation Board shall cause an audit, as
required by law or as directed by the Foundation Board, of all Foundation assets and
accounts to be made. The fiscal year of the Foundation shall be from July 1 through
June 30.
ARTICLE IX
ITEMS OF VALUE
Funds, grants, property, intellectual property, rights, claims, and every other item of
value received, acquired, or developed by the Foundation shall be held by the
Foundation and invested, sold, reinvested, marketed, or otherwise managed under the
direction of the Foundation Board.
ARTICLEX
CORPORATE SEAL
The seal of the Foundation shall be in the form of a circle and shall bear the full name of
the Foundation and the date of incorporation of the Foundation. The specific form of the
Foundation seal shall be adopted by resolution of the Board.
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ARTICLE XI
AMENDMENTS
These bylaws may be altered, amended, repealed, or new bylaws adopted by an
affirmative majority vote of the Foundation Board at any regular meeting, subject to prior
notification of such proposed action in a published agenda, and with a copy of the
specified proposed changes to be considered provided in advance to each trustee.
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Approved and adopted by Resolution of the Foundation Board of Trustees this
.27 day of August2010.

Utah State University Research Foundation
Board of Trustees:

Oren Phillips, Chair

Attest:

Recording Secretary
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