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IN THE UTAH SUPREME COURT

STATE OF UTAH,
Appellee/Petitioner,
v.

COOPER JOHN ANTHONY VAN
HUIZEN,

Appellant/Respondent.

Supreme Court Case No. 20170304
Court of Appeals Case No. 20140602-CA
District Court Case No. 131902542

Juvenile Court Case No. 1003447

JURISDICTION

Utah Code Ann. § 78A-3-102(3)(i) and (5) provide the Court’s jurisdiction

over the juvenile court’s rulings and the court of appeals’ decision.

ISSUES PRESENTED, STANDARDS OF REVIEW, AND PRESERVATION

1. Are Van Huizen’s preservation and prejudice analyses cotrect?

This Court reviews the court of appeals’ legal analysis for cortectness. E.g.

D J. Inv. Group, LLC v. DAE/Westbrook, LLC, 2006 UT 62, 10, 147 P.3d 414.

The court of appeals reached these issues that are thus preserved. See, e.g.

State v. Hansen, 2002 UT 114, § 16, 61 P.3d 1062.

2. Was counsel ineffective during the Serious Youth Offender preliminary

hearing?
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This Court addresses claims of ineffective assistance of counsel not ruled on

by lower courts as matters of law. E.g., State v. Ellifritz, 835 P.2d 170, 175 (Utah
App. 1992).
3. Do the juvenile court’s misinterpretations of the Setious Youth Offender
statute constitute plain error and establish prejudice from the failure to self-recuse?
The juvenile court’s statutory interpretations and applications of the Setious
Youth Offender Act are legal conclusions entitled to no deference on appeal. E.g. In
re EL., 2015 UT App 224, 917, 359 P.3d 693.

The plain error doctrine requires proof of an obvious and prejudicial error,

and provides relicf from less obvious but highly prejudicial etrors. See, e.g. State v.

Eldredge, 773 P.2d 29, 35 n.8 (Utah), cert. denied, 493 U.S. 814 (1989).
Issues 2 and 3 were raised in the adult district court after sentencing (R. 80-99,
110-112, 219-235, 414-456, 472-92, 508-524). The district coutt refused to hold a

hearing or teach the merits of the claims (R. 464-65, 586-98).

DETERMINATIVE STATUTE AND RULES

Utah Code Ann. §78a-6-702 (2013), Utah Code Jud. Admin R. 1.2 and 2.11.

SUMMARY OF ARGUMENTS

Regional Sales Agency, Inc. v. Reichert, 830 P.2d 252 (Utah 1992), and State v.

Van Huizen, 2017 UT App 30, 392 P.3d 933, correctly hold it is the duty of our
judges to protect the integrity of our judicial system by identifying the judges’

relationships that might pose conflicts of interest and requite their disqualification.

2
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Reichert. at 257 n.7; Van Huizen, § 17.

Van Huizen correctly applied In re D.B., 2012 UT 65, 9 34, 289 P.3d 459, a
case decided under the exceptional circumstances doctrine, in ruling that because
Cooper was not aware of the juvenile coutt judge’s marriage to the Chief Deputy of
the Criminal Division of the prosecuting office in time to move for disqualification,

Cooper would not be faulted for failing to preserve the disqualification issue. Van

Huizen, 4 50 a.15.

The court correctly applied Reichett, in granting relief absent a traditional
showing of prejudice. The court recognized that the burden did not shift to Cooper

to establish prejudice on appeal under State v. Neeley, 748 P.2d 1091, 1094 (Utah

1988), and State v. Alonzo, 973 P.2d 975, 979 (Utah 1998), because Cooper was

unaware of and thus had no opportunity to raise the disqualification issue through the
Rule 29 disqualification process, wherein a reviewing judge would have vetted the
disqualification issue. Van Huizen at {{[ 53-56. The court properly applied Reichert
because the bindover decision was made solely by the judge and did not have a jury
ot intetvening decision maker to ameliorate the effects of any pattiality of the judge.
Van Huizen at | 57-59, 63-64. |

Plain etrors in the bindover order provide alternate bases for affirmance and
establish prejudice from the court’s failure to self-recuse.

Ineffective assistance of counsel at the SYO preliminary hearing provides
alternative bases for affirmance of the reversal of the bindover order. Ttial counsel’s

petformance was objectively deficient, as counsel failed to prepare and advocate

3
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properly in the SYO preliminary hearing. Counsel failed to investigate the facts and
the law, and did not inform the court that the SYQ statute changed drastically in
juveniles’ favor over seven months prior to Cooper’s SYO preliminary hearing. His
omissions were not conceivably reasonably strategic. There is a reasonable likelihood
of a more favorable result absent counsel’s objectively deficient performance.

Individually and cumulatively,! the foregoing errors justify affirmance.

ARGUMENTS

L VAN HUIZEN IS CORRECTLY DECIDED.

A. VAN HUIZEN SQUARES WITH THIS COURT’S
PRECEDENTS ON PRESERVATION.

1. Van Huizen Cotrectly Applies D.B.
The preservation requirement ensures that trial courts have the opportunity to
cotrect errors priot to appeal, and prevents parties from taking advantage on appeal

of claims they opted not to raise in the trial courtts. E.g. Scott v. Scott, 2017 UT 66,

15, ___P.3d ___. Neither function would be served by applying the preservation
rule to Cooper’s failure to move to disqualify the judge, because Cooper was unaware
of and the court did not disclose her martiage to the Chief Criminal Deputy of the
prosecuting office in time for Cooper to move for the judge’s disqualification (R. 428,

657, 659-662).

! The cumulative error doctrine involves consideration of all identified and
assumed errors, and requites reversal if the errors undermine the Court’s confidence
in the fairness of the proceedings. See, e.g., State v. Bair, 2012 UT App 106, § 13,
275 P.3d 1050.

4
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The State faults the court of appeals for not applying the preservation rule.
State’s brief at 17-32. It fails to acknowledge that Van Huizen is applying In re D.B.,
2012 UT 65, 4 34, 289 P.3d 459, in holding the general burden to preserve the
disqualification claim is not fairly cast on Cooper, because he did not have notice of
the disqualifying facts, and thus had no opportunity to raise the disqualification claim
in juvenile court. Van Huizen, 2017 UT App 30, 1 6, 37, 50 and 56 and nn. 12, 15

and 19. As this Court acknowledged in State v. Johnson, 2017 UT 70, D.B. is

propetly read as an example of the Court’s utilizing the exceptional citcumstances
doctrine to avert manifest injustice to remedy an error that arose in the lower court’s
final judgment, a rare procedural anomaly wherein D.B. had no opportunity to object
and presetve his claim in the lower court. Id. at §34. D.B. and the cases cited
therein hold that a party is not fairly expected to have objected to iegal errors that
arose when the party had no opportunity to object. See D.B., 2012 UT 65 at {17
and n.2 (discussing exceptional circumstances doctrine) and at §{ 34-35 (holding
juvenile was not requited to preserve claim of error in court’s imposition of
accomplice liability because juvenile had no notice or opportunity to object to the
error that arose for the first time in coutt’s final orde;; citing similar cases).

The rationale of D.B. applies hete, as the court of appeals correctly found that
Cooper was not aware of the judge’s marriage to the Chief Criminal Deputy until
after Cooper was bound over to district court (R. 428, 657, 659-662). Compate D.B.
(juvenile was not aware of objectionable ruling until weeks after it issued). Cooper’s

learning of the issue when it was too late to object constitutes a rare procedural

5

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



anomaly that justifics relieving him of the preservation requirement, particularly given
the manifest injustice that otherwise would result, and significant constitutional rights
and liberty interest at stake.2 See Johnson, § 37 (exceptional circumstances doctrine
allows courts to relieve parties of preservation requirement to avert manifest injustice,
protect constitutional rights and liberty interests, and serve interests in judicial

economy when rare procedural anomalies atise).

2. The Record Shows the juvenile Judge and Juvenile
Defense Counsel Were Not Acquainted.

In discussing the preservation issue, the State assetts its factually erroneous
and oft-repeated claim that the juvenile court may have known that Cooper’s juvenile
court counsel knew of her marriage to the Chief Deputy of the Criminal Division of
the Weber County Attorney’s Office, thus alleviating the duty to disclose. State’s
brief at 2, 12, 15, 21, 24, 30, 31, 32, 35, 36.

The judge had no reason to know that Cooper’s juvenile court counsel was
aware of her marriage, as the judge and Coopet’s lawyer were not acquainted.

Juvenile counsel Rex Bray entered his appearance in the Weber County Juvenile

2A child’s liberty interest is at stake in proceedings designed to move the child
from the juvenile to the adult system. State v. Angilau, 2011 UT 3, § 15, 245 P.3d
745. Given that children prosecuted in adult court may be housed and endangered in
adult facilites, life may also be at stake. See, e.g., Katz Levi, “State v. Mohi: State
Sanctioned Abuse,” 10 Journal of Law and Family Studies 173, 174-76 and
accompanying notes (2007) (explaining how incarcerating children in adult jails
endangers children, and increases the risk of suicide).

The service of an impartial and competent judge is required by Due Process
Clause of the federal constitution and Article I § 12 of the Utah Constitution.
Capetton v. A.C. Massey, Inc., 556 U.S. 868 (2009); Arizona v. Fulminante, 499 U.S.
279, 309-310 (1991); Christiansen v. Harris, 163 P.2d 314, 317 (Utah 1945).
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Court in Ogden, listing his Sandy office address, on November 13, 2013. The first
time he appeared before the juvenile court, when he told the judge his name, she
responded, “I’m sorry?” and then he restated his name and spelled his last name for
her and then she thanked him (T. 11/19/13: 2). When they were scheduling
preliminary hearing, Mr. Bray informed the court he was coming from Drapet in Salt
Lake County (T. 11/19/13: 8). When the court asked Mr. Bray his position on
detention, she did not address him by name, but addressed him, “Sit — Counsel” (T.
11/19/13: 10). Mzr. Bray did not attend the four detention hearings that followed the
November 19 hearing before the preliminary hearing (T. 11/25/13; 12/2/13;
12/9/13;12/10/13). At preliminary hearing, the court accidentally addressed Mz.
Bray as Mr. Van Huizen (PH 118). This record disposes of the State’s repeated
assertions that the judge may have had no duty to disclose her martiage as she had
reason to know that Coopet’s counsel was aware of the martiage.

The State incorrectly asserts the court of appeals “sutmised the juvenile court
likely presumed that Defendant’s counsel was awate of the relationship.” State’s brief
at 10. Van Huizen indicates the juvenile court judge may have assumed counsel’s
awareness but could not legally have rested on this assumption, as it was Coopet’s

decision whether to assert the disqualification issue. Id. at §37 n.11.

3. Cooper Is Not Bound by his Attorney’s Unknowing
Purported Waiver.

The State incorrectly contends that Cooper should be bound on a theory of

agency by his lawyer’s failure to raise the disqualification issue. State’s brief at 21.

7
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No agency theory would apply in this criminal case whetein it would have been
ineffective assistance of counsel had counsel knowingly forfeited Cooper’s right to

move for disqualification. Cf., e.g., Menzies v. Galetka, 2006 UT 81, 9 77, 150 P.3d

480 (finding agency theory does not apply when an attorney in a capital post-
conviction case commits ineffective assistance of counsel). A ctiminal defense
attorney’s forfeiture of a client’s rights is not propetly treated as a knowing and

intelligent or constitutionally valid waiver of the rights by the client. See, e.g., State v.

Pedockie, 2006 UT 28, § 31, 137 P.3d 716.

The State notes that Elizabeth Hunt did not raise a claim of ineffective
assistance against Mr. Bray for not moving to disqualify the judge, State’s brief at 18
n.3. As Mr. Bray was not acquainted with the judge and the judge did not disclose

het martiage (e.g. T. 11/19/13: 2, PH 118), there is no factual basis for such a claim.

B. VAN HUIZEN SQUARES WITH THIS COURT’S
PRECEDENTS ON PREJUDICE.

1. The State’s Factual Positions are Incorrect.

The State’s argument as to the inapplicability of Reichert hinges on its

factually incotrect positions that the juvenile judge may have had reason to believe
that Cooper’s juvenile court counsel was aware of her marriage to the Chief Criminal
Deputy, alleviating the need to disclose the disqualifying facts, and that the judge’s
husband was screened from participation in Cooper’s case. State’s brief at 35-37. The
judge had no reason to think Cooper’s lawyer knew of her marriage; the lawyer and

judge wete not acquainted (T. 11/19/13: 2-10).

8
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The record shows the Chief Criminal Deputy was acting as a lawyer on the
case at least in the adult court proceedings (R. 635, docket entties on 5/21/14, R.
523). The Chief Criminal Deputy contacted Elizabeth Hunt to address Cooper’s case
on Weber County Attorney Dee Smith’s behalf on May 19, 2014, after Hunt began
contacting Mr. Smith and the juvenile court prosecut;or Brody Flint in effozts to settle
the case and obtain discovery (R. 523).

Page 8 of the district court docket also shows on May 21, 2015, the Chief
Deputy ordered recordings of the hearings on March 19, 2014 and May 7, 2014 (R.
635, docket entries on 5/21/14).3 The State argues incorrectly that the Chief Deputy
requested the copies of the proceedings only in response to Hunt’s document
requests, State’s brief at 13, 24, and 26. Hunt had the hearings transcribed by May 18,
2014, three days befote the Chief Deputy ordered the recordings on May 21, 2014,
and cited the transcripts in her memoranda filed on May 19, 2014. See R. 627
(reporter’s certificate for two transcripts); R. 82-92, 102-112 (memoranda citing
transcripts). Contrary to page 26 of the State’s brief, when Hunt asserted in the

opening brief in the court of appeals that the judge’s husband ordered portions of the

* The court of appeals erroneously indicated it was the same day the juvenile
judge signed the bindover order that the Chief Deputy ordered digital copies of
proceedings. Van Huizen, Y 37. The record shows the judge signed the bindover
otder roughly four months before the Chief Deputy ordered recordings (R. 28-31, R.
635, docket entties on 5/21/14). The State emphasizes this error, State’s brief at 14,
26, but does establish its materiality. Regardless of when the Chief Deputy ordered
the records, and particularly because he was the attorney who first contacted Hunt on
behalf of the Weber County Attorney (R. 523), his involvement confitms he was an
attorney working on and in the chain of command in Cooper’s case, who was not
screened from his wife’s cases. Van Huizen, [ 40.

9
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record after Hunt began challenging Cooper’s convictions, Hunt described the order
of events and did not concede that the judge’s husband ordered the records in
response to her request.

"The assertion in the record that the Chief Deputy had no supervisoty role or
involvement in the juvenile court portion of the case, State’s brief at 8-9, 11, 16, 24-
25, 29, is not “‘evidence” as the State claims on page 25 of its brief. It appears in an
unsworn argument of the juvenile court prosecutor (R. 505) that was unsuppozted by
a declaration, even after the absence of supporting evidence was raised (R. 515).

The record disproves the State’s assorted positions that the record shows that
the Chief Deputy was mostly likely screened from this case, most likely would not
have been involved in this case, was not involved in the case, and had nothing to do

with this case, State’s brief at 2, 11, 12-13, 22, 24, 27, 29, 30, and 36.

2. Van Huizen Propetly Applies Reichert, which Should Not Be
Overruled.

The State contends that under Van Huizen and Reichett, litigants will be

encouraged to take unfair advantage on appeal by sitting silent when their cases are

presided over by unqualified judges. State’s brief at 15-17, 33, 38-40. Reichert

remains controlling, as the State does not ask the Court to overrule it, cf. e.g. MAA

Prospector v. Palmer, 2017 UT 68, 9 18-19, __P.3d ___ (declining to revisit
precedent left unaddressed by party who did not ask for overruling), or carry the

heavy burden to justify overruling this precedent, e.g., State v. Menzies, 889 P.2d 393,

10
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398 (Utah 1994) (under stare decivis, this Court has authority to overrule its precedents
if the Court is cleatly convinced the precedent was erroneous when decided).

The State’s concern is inapposite to both cases, as Cooper and Mr. Reichert
were not aware of the disqualifying facts in time to move for disqualification or make
a reckless and expensive tactical decision to proceed with an ostensibly partial judge
to plant error for appeal. No party can take unfair advantage of an error they do not
know about, particulasly if judges do their duties to disclose disqualifying facts and/ort

recuse themselves. Reichert and Van Huizen correctly apply well-established Utah

law requiring our judges, rather than unknowing litigants or their counsel, to
scrupulously protect the appearance of our justice system by passing on the cases

wherein their impartiality is reasonably subject to question. E.g., State v. Neeley, 748

P.2d 1091, 1094 (Utah 1988)(““a judge should recuse himself when his "impartiality"
might reasonably be questioned. ... the integtity of the judicial system should be
protected against any taint of suspicion.”), cert. denied, 497 U.S. 1220 (1988).

The State seeks to distinguish Reichert, because it only remanded for re-

argument before a different panel of the court of appeals, whereas Van Huizen
purportedly undoes an entire criminal prosecution. State’s brief at 37. Van Huizen
otdered a new SYO preliminary heating. If Cooper does not prevail, his pleas,
convictions and sentence in adult court stand. Van Huizen at § 65. Regardless of

whether he prevails, he has served his entire prison sentence. Id. at 9.

11
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The State observes that a court’s violation of the Code of Judicial Conduct
does not justify reversal of a criminal conviction, parlticulaﬂy when the recotd shows
the defendant was not prejudiced. State’s brief at 40-41.

Van Huizen recognizes that a judge’s violation of disqualification law does not
necessatily justify a new ttial. Id. at § 51. As the court first reasoned, the line of
disqualification cases requiting proof of prejudice are appeals imposing this burden
after Utah R. Crim. P. 29 procedures in the trial courts, wherein known causes for
disqualification are presumably adjudicated properly by otiginal judges and then
further vetted by neutral reviewing district judges before appeal. See id. at | 51-56,

discussing Neeley; Alonzo; and State v. Gardner, 789 P.2d 273, 278 (Utah 1989). The

coutt of appeals’ reasoning is entirely consistent with Alonzo, 973 P.2d at 979, and
Neeley, 948 P.2d at 1094-95, wherein this Court held that once rule 29 procedutes
have occurred, the burden shifts to the defendant to prove prejudice.

The Van Huizen court contrasted the Rule 29 cases with Reichett, whetein

this Court reversed the decision of the court of appeals without a showing of
prejudice, as a result of an undisclosed and disqualifying telationship between a court
of appeals judge and two attorneys not involved in the appeal, who were working for

the firm involved in the appeal and related to the judge by martiage. The Van Huizen

coutt reasoned that in Reichert and Van Huizen, it was proper to abstain from
requiring proof of prejudice, because the disqualifying facts came to light after rule 29
disqualification procedutes were available, and thus, there was no layered district

couzt consideration of the need for disqualification by the original and reviewing
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judges prior to appeal, as is normally provided in Rule 29 proceedings. Van Huizen
at f 52-56, 58-59. The State does not address or dispute this reasoning.
The Van Huizen court next correctly reasoned that prejudice must be shown

for failure to disqualify in cases such as Alonzo, Neeley and Gardnet, wherein the

rule 29 procedures occurred and the ultimate decision was made by jurors, who
insulated the ultimate result from the apparent bias Qf the judges. See, id. at §{ 57-
58. In cases such as Reichert and Van Huizen, there was no independent decision-
maker to insulate the ultimate result from the courts’ apparent bias. Id. at §§ 57-59.
Similar to the judge in Reichert who participated in the ultimate decision of the court
of appeals, Coopet’s juvenile court judge made an independent factual and legal
inquity that resulted in the dispositive order sending Cooper from the protections of
the juvenile coutt and into the adult system. Van Huizen at § 58. As there was only
one decision maker, and her husband was not screened from but was involved in this
case at least following the bindover, the risk of effect from the disqualifying facts was
greater than in Reichert, where only one judge on a three judge panel was related by
matriage to attorneys who were not involved in the appeal but were part of a firm
involved in the appeal.

The State contends incorrectly that Van Huizen reversed the bindover order
despite finding the failure to recuse harmless, State’s brief at 16. Van Huizen
distinquished the cases such as Gardner finding judicial disqualification errors
harmless. Van Huizen, §51. Van Huizen abstained from conducting a harmless

etror analysis, because there was no Rule 29 vetting process, given the highly
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discretionary and fact intensive nature of the bindovc;' decision made solely by the
juvenile court judge, and in light of the absence of a jury to insulate the case from the
effects of the apparent bias of the decision-maker. See id. [ 52-62.

Because Van Huizen squates with this Coutt’s precedents on judicial

disqualification and prejudice, the Court should affirm it.

C. THE COURT SHOULD NOT ADDRESS, OR SHOULD
REJECT THE STATE’S CHALLENGES TO THE
SUBSTANTIVE ISSUE OF THE NEED FOR THE JUDGE
TO DISCLOSE THE MARRIAGE OR RECUSE HERSELF.

1. The State’s Arguments Exceed the Grant of Certiorari
and Misstate the Court of Appeals’ Decision.

In addressing the preservation issue, the State atgues as if Van Huizen
justified its preservation analysis with its substantive ruling that Rule 2.11 of the Utah
Code of Judicial Conduct required the judge to disclose her marriage or recuse
herself, given her husband’s involvement in the case. The State then argues that the
judge was not plainly required to disclose the marriage or recuse, as the record does
not truly show that the judge’s husband was involved in Cooper’s case. State’s brief
at 20, 22-30 citing 9 37, 48, 50 and n.15 of Van Huizen.

The Van Huizen court’s preservation analysis appears in one footnote and
does not encompass the substantive issue of whether the judge had a duty to tecuse
ot disclose her marriage under Rule 2.11. Van Huizen, § 50 n.15.

This Court’s order granting certiorari does not allow for this issue to be raised

by the State. See Coust’s Order granting certiorari dated 7/5/17, in the addendum.
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This Court should protect its authotity to select issues for certiorari review and
disallow efforts to usurp it in violation of the rules of appellate procedure requiting

parties to petition for permission to raise issues on certiorari, e.g., Utah R. App. P.

45-49. See DeBry v. Noble, 889 P.2d 428, 443 (Utah 1995)(rejecting petitioner’s
claim outside grant of cettiorati).
While he maintains the Court should not address the State’s unpermitted

atguments, out of an abundance of caution, Cooper responds.

2. The State’s Arguments Are Factually and Legally
Incorrect.

The State repeatedly argues that the court of appeals acted contratily to the
record and on the unfounded the assumption that the juvenile judge’s husband was
involved in and in the chain of command in this case. State’s brief at 2, 11, 12-13, 22,
24, 27,29, 30, 36. The court actually recognized that the Chief Deputy gave at least
some assistance to the juvenile court prosecutor. Id.at §{9, 37, 40. As detailed
above, the judge’s husband did participate in Coopet’s case at least in adult coutt (R.
523, R. 635, docket entties on 5/21/14).

The State argues that the Chief Deputy of the Criminal Division of the Weber
County Attorney’s Office was not “an officer, director, general partner, managing
member, or trustee of a patty” because he has no financial interest in the success of
the Weber County Attorney’s Office. State’s brief at 27. Assuming the relevance of
his financial interests, the Chief Deputy’s position and employment were ostensibly

contingent on the effectiveness of his work as the Chief Deputy.

15

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Of greater importance, the focus of Rule 2.11 is not on the interests of the
people to whom the judge is tied, it is on the appearance of our judicial system. The
judge’s husband, as the Chief Deputy of the Criminal Division, ostensibly to the
public was an officer, manager or director in a powetful position over any criminal
case prosecuted by the Weber County Attorney’s Office, and the public court record
shows his involvement in the case (R. 635, docket entries on 5/21/14). The judge
presiding over a juvenile case wherein the Weber County Attorney’s Office’s goal was
to move the juvenile to the adult system for adult prosecution and incarceration, who
was matried to the Chief Deputy of the Criminal Division, who was not screened
from her cases, should have passed the case to another judge, to protect public
confidence in the fairness of these important proceedings. See Rule 2.11 and
commentarty. The Chief Deputy’s titled position falls within the plain language of
(A)(2)(a).* The judge’s husband’s position as the Chief Deputy of the Criminal
Division is at least sufficiently analogous to the listed examples to requite recusal

under the non-exclusive language of 2.11, as the judge’s impartiality might reasonably

be questioned by virtue of her marriage to the Chief Deputy of the Criminal Division.

Contraty to page 29 of the State’s brief, the record shows that the judge’s

4 The Van Huizen court correctly noted that the term officer applies to
government employees, but was uncertain as to its application because of uncertainty
of whether the Chief Deputy was elected or appointed. Id. at § 25-26. The code
indicates that deputy attorneys are employed or deputized by county attorneys, Utah
Code Ann. § 17-18a-602, and makes no mention of electing deputies. As the rule
does not distinguish between elected and appointed officers, and the goal is to
protect the appearance of our justice system, judges are propetly encouraged to
recuse if they have qualifying relationships to people in specified or similar positions.
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husband had more than a de minimis interest in the case.5 He was one of the
prosecuting patty’s lawyers and acting as a lawyer in this case at least after his wife
issued the bindover order and after Cooper began challenging his convictions and
sentences (R. 635, docket entries on 5/21/14, R. 523). This required recusal or
disclosure under 2.11(A), (A)(1), (A)(2)(®) and (A)(2)(c). See Van Huizen at § 27
(recognizing rule 2.11(A)(2)(b) and (c) seem applicable).

The State’s argument that the judge’s husband was not a patty to the proceeding

under (A)(2)(a) of Rule 2.11, State’s brief at 27, is not explained. This Coutt should

not address it. State v. Nelson, 355 P.3d 1031, {40, 2015 UT 62 (declining to address
inadequately briefed issue).

This Coutt should leave undisturbed Van Huizen’s holdings that reversal of
the bindover order is requited under Rules 1.2 and 2.11 as a result of the judge’s
matriage to the Chief Deputy of the Criminal Division, which gave rise to a
reasonable question of partiality, and the court’s unfulfilled duty to disclose the facts

or self-recuse.

II. INEFFECTIVE ASSISTANCE OF COUNSEL AT THE SERIOUS
YOUTH OFFENDER PRELIMINARY HEARING

’ The terminology definition in the Code of Judicial Conduct reflects:
“De minimis,” in the context of interests pertaining to disqualification of a
judge, means an insignificant interest that could not raise a reasonable
question tegarding the judge’s impartiality. See Rule 2.11.
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The right to effective assistance of counsel applies when children are being
prosecuted in SYO preliminary hearings, wherein they ate at tisk of being transferred

to the adult system. E.g., Houskeeper v. State, 2008 UT 78, 9] 38-40, 197 P.3d 636.

To establish ineffective assistance, Cooper must specify acts ot omissions that wete

objectively unreasonable. Strickland v. Washington, 466 U.S. 668, 687-88, 690 (1984).

He must overcome the presumption that counsel’s strategies were “within the wide
range of reasonable professional assistance.” Strickland, 466 U.S. at 689. Thotough
investigation of the facts and law are prerequisite to formulation of sound strategy,
and essential to a constitutionally adequate defense. Strickland, 466 U.S. at 690; State
v.J.A.L, 2011 UT 27,9 27, 262 P.3d 1. Trial lawyers must propetly presetve all

issues. See, e.g., State v. Smedley, 2003 UT App 79 at § 10, 67 P.3d 1005. When

counsel fail to assert beneficial, current law, this objectively deficient performance

will not be excused with hypothetical tactical reasons. See, State v. Moritzsky, 771

P.2d 688, 692 (Utah App. 1989). To show prejudice, Cooper must show with less
than a preponderance of the evidence a reasonable probability of a mote favorable

result absent the objectively deficient performance. Strickland at 694.

A. COUNSEL WAS INEFFECTIVE IN FAILING TO
INFORM THE COURT ABOUT THE 2013
AMENDMENTS TO THE SERIOUS YOUTH OFFENDER
STATUTE.

Strickland puts the burden squately on the shoulders of defense counsel to

fully investigate and assert the law governing at the time of Cooper’s SYO

pteliminaty heating. Id. at 690. During Cooper’s SYO preliminary hearing on
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December 20, 2013, no one mentioned the amendments to the Serious Youth
Offender Act that went into effect on May 14, 2013. Prior to the amendments in
May of 2013, our juvenile courts had very little disctetion to retain minors under the
SYO statute. Juveniles bore a “heavy burden™ to overcome the ptesumption that
they would transfer to the adult court, and had to show by clear and convincing
evidence all of the retention factors: that they were less culpable than co-perpetrators,
that their role in the offense was not violent, aggressive or premeditated, and that
they had no prior delinquency involving a weapon that would have been a felony
offense if an adult had committed it. E.g., Utah Code Ann. § 78A-6-702(3)(b) and (c)
(2012); State v. EL.R., 2006 UT App 294, 113 and 4, 141 P.3d 601. The rationale
behind the pre-2013 version of the SYO statute was that public safety was served by
sending young offenders into the adult system, despite the fact that juveniles might

benefit from the rehabilitative services of the juvenile court. M.E.P. v. State, 2005

UT App 227, § 14 n. 4, 114 P.3d 596; State ex rel. A.B., 936 P.2d 1091, 1098-99
(Utah App. 1997). Under the pre-2013 version of the SYO statute, courts were not

to consider whether juveniles were amenable to rehabilitation. See A.B., supra, at

1098.

Under the 2013 amended statute, juvenile courts obtained discretion to tetain
juveniles based on an ultimate assessment of the juveniles’ and the public’s interest in
the juveniles’ remaining in juvenile court. Under the 2013 statute, juveniles no longer
bear the burden to prove by clear and convincing evidence all of the subsidiary

considerations -- that they had no prior weapons-related adjudications, that their
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relative culpability was lower than their co-perpetrators, and that their roles in the

offenses were not violent, premeditated and aggressive. Rather, these factors are
considered to the degree they may be present, along with the juveniles’ priot history

or lack thereof in the juvenile courts, and whether retaining them in juvenile court

better serves the public safety interest than sending them into the adult system. See ®
78A-6-702(3) (2013). Considerations such as the juveniles’ amenability to treatment,
risk of re-offense, and availability of developmentally appropriate treatment in the

@

juvenile system are now subject to consideration under the 2013 amended statute,
which factors in whether the public’s interest in safety and general interests and the

minot’s interests are best served by retaining the minors in juvenile court. See Utah

Code Ann. § 78A-6-702(3)(b) and (c)(v) (2013).

The 2013 SYO statute added the requirement of ultimate weighing of whether
sending the juvenile into the adult system would be contrary to the public interest in ®
general the juvenile’s interest in general, Utah Code Ann. § 78A-6-702(3)(b), and
added in the list of subsidiary considerations the question of whether the public
safety interest is better served by keeping juveniles in juvenile court or sending )
juveniles into the adult system, and the nature and number of the defendant’s prior
juvenile court adjudications. § 78A-6-702(3)(c)(iv) and (v).

Under standard rules of statutory construction, statutory amendments ate ®
presumed to alter existing legal rights or to clarify previous legislative intentions.

E.g., Hercules Inc. v. State Tax Comm’n., 2000 UT App 372, 4/ 13, 21 P.3d 231. The

2013 statutoty amendments, requiring retention analysis to weigh the public interest @
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and the juvenile’s interest in retention and to consider the public safety interest,
requite a full inquiry into the juveniles’ risk of re-offense and amenability to
rehabilitation in the juvenile system. This is consistent with our constitutional law
requiting the important decision of transferring a juvenile to the adult system to be
ptemised on a thorough investigation, made in compliance with statutory directives,

and sufficiently detailed to ensute thorough appellate teview. E.g., State in re

Clatterbuck, 700 P.2d 1076, 1078 (Utah 1985); Kent v. United States, 383 U.S. 541,

553 (1966).

Assuming the statutory amendments were less than clear, our law recognizes
when the plain language of statutes does not clearly reflect what the legislature
intended, it is appropriate explore legislative history to clarify legislative intent. See,

e.g., Sullivan v. Scouler Grain Company of Utah, 853 P.2d 877, 880 (Utah 1993),

superseded by statute on other grounds, Bishop v. GenTec, Inc., 2002 UT 36, § 12,

48 P.3d 218. The legislative history behind the 2013 amendments to the SYO Act
confirms the amendments wete designed to serve the interests of the public and
juveniles in reducing recidivism by having juveniles who are amenable to reform,
particularly first time offenders such as Cooper, utilize the resources in the juvenile

system, rather than enter the adult system. Given the language of the statutory

amendments and essential legislative history, e.g. Sullivan, full inquiry into Coopet’s
amenability to treatment and low risk of re-offense was essential under the 2013

amendments.

21

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



The rationale for the amendments is found in the legislative history for House
Bill 105 from the 2013 general session that reflects the SYO statute was amended to
increasc the discretion of juvenile court judges to retain juveniles, and to decrease the
burden of proof on juveniles in the retention phase of SYO preliminary heatings, and
thereby reduce the number of juveniles who were being transferred into the adult
system without first exhausting the resources of the juvenile system, in order to serve

the best interests of both juveniles and the public. See

id=2796&meta_id=76536

, (testimony of Jacey Skinner, Director of the Utah Sentencing Commission, before
the House Standing Judiciary on February 22, 2013;

http://utahlegislature.granicus.com/MediaPlayer.phpeclip id=2864&meta id=78203

(floor debate commentary by bill sponsor, Representative Lowry Snow); and

http:/ /utahlegislature.granicus.com/MediaPlayer.php?clip id=3146&meta id=85441
(floor debate commentary by Senator Lyle Hillyard), transcribed in the addendum.
The amendments were made to account for the fact that juveniles who ate sent into
the adult system are frequently released from adult confinement relatively quickly
without rehabilitative intervention and resources, and tend to recidivate mote
frequently and more violently than those retained in the juvenile system. Thus,

contrary to prior thought, public safety interests coincide with the juveniles’ interests
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in juveniles staying in juvenile courts, where they have the benefits of rehabilitative
services. See id.6

As is detailed herein, counsel’s failure to inform the court of the amended law
was prejudicial for under the 2013 amendments, Cooper should have remained in

juvenile court.

B. COUNSEL WAS INEFFECTIVE IN FAILING TO
PREPARE AND PRESENT THE RETENTION CASE.

In Houskeepet, s#pra, the Court held that counsel was objectively deficient in
failing to investigate and present expert testimony to the effect that the aggravated
sexual assault bound over from the preliminary hearing was not violent or aggressive,
id, and that Houskeeper was prejudiced by this, given that the jury who heard the

appropriate expert testimony at trial convicted him only of attempted rape. Id. at

6 Multiple studies document that transferring juveniles into the adult system
disserves the interests of the public in safety and the interests of the minots, for in
the adult system, minors do not receive the benefits of the age-appropriate
rehabilitative setvices available in juvenile court, and are often released early without
effective intervention. This phenomenon, coupled with the housing of
impressionable and developing minors with adult offenders, and the stigmatizing
effect of adult prosecution, results in increased recidivism, particulatly violent
recidivism, among juvenile offenders in the adult system, as compared to those who
remain in the juvenile system. See, e.g., "Juvenile Transfer Laws: An Effective
Deterrent to Delinquency” by Richard Redding in the OJJDP bulletin (2008)

(https:/ /www.ncjrs.gov/pdffiles1/ojjdp/220595.pdf); "Different from Adults: An
Updated Analysis of Juvenile Transfer and Blended Sentencing Law, With
Recommendations for Reform" by the National Center for Juvenile Justice Nov
2008) (http:/ /www.ncjj.org/PDF/MFC/MFC Transfer 2008.pdf); "Transfer of
Juveniles to Adult Court: Effects of a Broad Policy in One Court" by Edward Mulvey
and Carol Schubert, OJJDP Juvenile Justice Bulletin December 2012
(http://www.ojjdp.gov/pubs/232932.pdf); and “The Effectiveness of Declining
Juvenile Court Jurisdiction,” Washington State Institute for Public Policy, December
2013.
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41-51. The Court found prejudice even though Houskeeper did not challenge the
fairness of the trial he had in adult coutt, wherein he was convicted of a lesser offense
for which he may have been found delinquent in juvenile court. In finding prejudice,
the Court recognized that the juvenile court adjudications would have been subject to
expungement, whereas the adult conviction was not, and that in the juvenile system,
Houskeeper’s best interests would have been the focus of the proceedings, and he
would have been eligible for the rehabilitative services. Id.

Coopet’s counsel similatly failed to prepare his retention case in the SYO
proceedings, and prejudiced Cooper in the same manner with this objectively
deficient performance. Under the 2013 amended statute, the retention inquity was
defined by § 78A-6-702(3)(b) and (c). The overarching considerations of the interest
of the minor and the public were informed by consideration of

(i) whether the minor has been previously adjudicated delinquent for an
offense involving the use of a dangerous weapon which would be a felony if
committed by an adult; :

(i) if the offense was committed with one ot mote other persons,
whether the minor appears to have a greater or lesser degree of culpability
than the codefendants;

(ili) the extent to which the minor’s role in the offense was committed
in a violent, aggressive, or premeditated manner;

(iv) the number and nature of the minor’s prior adjudications in the
juvenile court; and

(v) whether public safety is better served by adjudicating the minot in
the juvenile court or in the district coutt.

1. Absence Of Qualifying Weapons Related History And
Complete Absence of Prior History

Cooper had no prior weapons-related offenses. He no prior adjudications in
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the juvenile court. Counsel failed to argue that these scparate statutory factors

weighed separately and heavily in favor of retention (PH 119).

2. Relative Culpability
Counsel did not assert the law in effect at the time recognizing that the court
should compare the behavior of the crime participants, and should not attribute the
misconduct of others to Cooper in the relative culpability analysis (PH 119-120).

Compare State v. Lara, 2003 UT App 318, § 28, 79 P.3d 951;7 with M.E.P. v. State,

7 In Lara, the court reversed the juvenile court’s application of the statute in
finding that Lara had acted in a violent and aggressive way, because instead of
focusing on Lara’s actual individual role, the court “focused on the actions of the
other participants.” 4 28. The court recognized that all offenses eligible for
prosecution under the SYO statute are by nature violent, and that if a transfer ordet
could be premised on the violent nature of the offenses charged, rather than on the
basis of a compatison of the juvenile’s behavior vis-a-vis his co-perpetrators, all SYO
defendants would be transferred to the adult court. Id. at §29. The court also
reversed the juvenile court’s reasoning that Lara was equally culpable with his co-
petpetrators unless he could show no involvement in the crime. Id. at §29. The
court explained that if the juvenile were not involved in the crime, he would not have
been charged, and that “the relevant inquiry is whether the juvenile is less
blameworthy than the codefendants because he was not the initiator or driving force
behind the crime, did not use a weapon or threaten the victim, or otherwise played a
less active role in the crime.” Id. Because Lara had stayed in the back seat of the car
while his co-perpetrators perpetrated the robbery and assault, and only drove the
victim’s cat away, the court found that he had carried his burden to show that his role
in the offense involved less culpability than that of his co-perpetrators. Id. The court
noted that the State had presented no form of conspiracy or aiding such as
encouragement. Id. at Y 30.

As to premeditation, the court found that Lara’s participation was incidental,
not premeditated, because the co-perpetrators approached the victim, robbed her of
her keys at gunpoint, had her kneel outside her car, looked in the car and then went
and talked to Lara and gave him gave the keys, before Lara walked from the car he
was in and got in the victim’s truck and drove away, stopping to pick up a co-
perpettator. Id. at | 32-33. The court ruled that the facts showed that the other
robbers decided that Lara would drive the stolen truck when they realized it had a
standard transmission they could not drive, and that his role in the aggravated
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2005 UT App 227, 114 P.3d 596;8 and State v. F.L.R., 2006 UT App 294, 141 P.3d
601.° This was hugely prejudicial because Cooper’s relative culpability was by far the
least of the participants’, and the court attributed their misconduct to Cooper. See
Point 11, infra.

Cooper was the youngest and second smallest of the defendants,0 the oldest

robbety was spontaneous, not premeditated. Id. The State petitioned for review of
the reinstatement of the appeal on certiorari, and this Coutt affirmed the court of
appeals’ opinion. State v. Lara, 2005 UT 70, 124 P.3d 243.

8 M.E.P. affirmed the juvenile court’s finding that regardless of the fact that
the defendant’s conduct occurred during horseplay, it was nonetheless violent or
aggressive. The defendant was playing with friends who were hitting one another
with a computer pad. He grabbed a gun, checked to see that it was not loaded, and
then pointed it at and shot his friend, causing serious bodily injury. The Coutt found
M.E.P.’s conduct moze akin to that in State ex rel Z.R.S., 951 P.2d 1114 (Utah App.
1998), whetein a juvenile’s bindover order was affirmed because the defendant forced
his way into a home with a large knife in his possession, and put his hand on the
thigh of the eleven year old gitl who was home and who felt threatened by this. The
court found that M.E.P.’s conduct less like that in State v. Lara, 2003 UT App 318, 79
P.3d 951, wherein the defendant’s liability for an aggravated robbery arose when he
drove a stolen car away from the victim after his two friends had removed the victim
from the car at gunpoint, explaining, he “did not wield a gun ot approach the victim.”
“His liability for the crime was purely as an accomplice. See id. Therefore, we
determined that his role in the offense was neither violent nor aggressive. M.E.P.
at | 17. “In Lata, the juvenile was quite removed from the violence and aggression of
the underlying offense to which he was an accomplice, and thus his role was not
violent or aggressive.” M.E.P. at § 19.

9 F.L.R. affirmed juvenile court findings that the juvenile failed to show the
requisite lack of violence and aggression, because the juvenile had a gun in his pocket
and conducted a robbery by telling the victim he was armed, being in close proximity
to her, blocking her from getting in her car, and taking her property. The court
compared the facts of F.L.R. to those in Lara, wherein Lara sat in the car while his
co-perpetrators committed the armed robbery, and only drove the stolen car away.
ELR. 7.

' Cooper was 16 years 4 months old, 5117 tall and weighed 150 pounds (R. 160).
Wesley Brown was 18 years 10 months old, 6’2 tall, and weighed 217 pounds (R.
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of whom, Wesley Brown and Dexter Skinner, had multiple felony cases pending (e.g.
R. 167-69; R. 170-72). Skinner had schemed by text messages with Joshua Dutson
the day before the robbery to “grab them straps” (Cooper’s father’s guns) and rob
some people, while, in a separate text message conversation wherein Joshua claimed
to be “high” and appeared to be joking, Joshua invited Cooper to rob some people
(R. 295-96, 450). The next day, after Cooper was driven to Skinnet by Tomek
Perkins and did not bring the guns, Skinner and the others took Cooper back to his
father’s house to retrieve the guns and commit the robbery that Wesley had planned
(R. 295-96, 450). Christian Davidson identified Skinner as the person who had his
gun out by his side when the robbers forced their way into the home, and who
threatened to pop a cap (shoot him) if Chtistian did not let them in (R. 247-49, 251
253, 260, 261). Duting the robbety that followed the amicable conversation in the
basement about Dexter’s or Wesley’s gun supposedly having bodies on it (people
who had been killed buy it), Christian said that Dexter was the first one to point his
gun at Christian and demand his property, and also demanded the other bag of
matijuana Skinner had seen Christian put in his pocket before the robbery began (R.
248, 251-52). Skinner demanded Christian’s money and directed one of his cohorts
to take Davidson’s wallet and phone (R. 254). Inasmuch as Christian originally
indicated during the photo atray that it was the third gunman who took his wallet and

phone (R. 310), and then was unsure that Cooper was this person (R. 257), it appears

165-66). Dexter Skinner was 18 years 4 months old, 6’ tall, and weighed 185 pounds
R 163-64). Tomek Perkins was 18 years 9 months cighteen years old, 5’6” tall, and
weighed 120 pounds R. 162). Joshua Dutson was 17 years 2 months old, ¢’ tall, and
weighed 160 pounds (R. 161).
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that Joshua Dutson, who admitted to being the third gunman (R. 284, 289), was the
person who took Christian’s wallet and phone.

Wesley Brown had previously lived in the home whete the robbety occurred,
knew there would be drugs there, and planned the robbery (R. 248-49). He pulled a
gun during the robbery and pointed it at Christian Davidson while discussing
Brown’s displeasure at Davidson’s having awakened him with a pipe in a past
incident (R. 255). Wesley went upstaits to pay an armed visit to Davidson’s mother,
who had previously taken Wesley in until he bragged of killing a2 man in Louisiana
and she asked him to leave (R. 174, 282-83, 294).

Tomek Perkins provided the real-looking airsoft gun used by Joshua during
the robbery (R. 301-02). He brought Cooper to Skinner’s house the motning of the
robbery, drove everyone to Cooper’s to retrieve his father’s guns, and was the
getaway driver for the robbery (R. 283, 288).

Joshua Dutson was a juvenile whose phone records documented his dealing
and using illegal drugs with multiple people (R. 267, 329-337). The day before the
robbety, when Cooper texted him and asked him to “chill,” Joshua suggested they go
to Dexter’s and smoke marijuana (R. 445-47). While claiming to be high, Joshua
invited Cooper to participate in robbing people as if it were a joke, while
simultaneously scheming with Dexter Skinner in a separate text message conversation
about inviting Coopet to participate in robbing people, grabbing “them straps”
(Cooper’s fathet’s guns), and robbing people the next day (R. 295-96, 450). Joshua

pulled and held the teal-looking airsoft gun pointed at the ground during the robbery
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(R. 247).

Cooper was present and passive during the robbery; two of the three guns
were retrieved from Cooper’s father’s house; none of the guns was loaded and one
was broken (R. 284, 296). Cooper initially agreed to participate in robbing
unspecified people during the text conversation the day before (R. 447-449), but the
actual robbery was planned the next day by Wesley Brown, who knew Davidson
would have drugs (R. 282-83, 306). Cooper did not know Wesley or Tomek ot
Davidson before the day of the robbery (R. 293). As is detailed herein, the juvenile
court held Cooper accountable for the other participants’ criminal conduct in what
should have been the relative culpability analysis.

In closing argument, the prosecutor stated the ages of the codefendants and
argued that they were all of similar age and experience, and were operating as a peer
group, rather than as adults influencing the younger codefendants (R. 363). Counsel
for Coopet presented no evidence and little argument that Cooper was the youngest
defendant, smallet than all but one other defendant, and had no criminal history, in
contrast to his codefendants, wﬁo wete all older, all but one of whom were larger (R.
160-66), and the oldest two of whom, Wesley Brown and Dexter Skinner, had
multiple felony cases pending (R. 161-73) (PH 120). When the detective testified
about Coopet’s intertogation and told the judge that Cooper initially omitted Wesley
Brown from his description of the robbery but later agreed to tell the truth (R. 292-
93), counsel failed to cross-examine the officer about the key missing fact: Cooper

wanted police protection before he was willing to acknowledge Wesley Brown’s
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participation (R. 427). The unrefuted misimptessions left by the prosecutor’s
argument and evidence were that Cooper was operaﬁng with co-equal peers and was
not influenced by anyone as they were all the same age (R. 363), and that Cooper was
protecting Wesley Brown (R. 292-93).

Trial counsel performed objectively deficiently in failing to show that Cooper
was relatively less culpable and susceptible to the older, larger and more sophisticated
defendants, who were not present for the juvenile coutt to see. The evidence was
important to show that Cooper qualified for retention in the juvenile court under
Utah Code Ann. § 78A-6-702(3)(ii). The evidence also aids in understanding
Cooper’s role in the offense as a manipulated pawn of the oldet, larger, more
sophisticated, codefendants, and that Cooper thus qualified for tretention in the
juvenile court under Utah Code Ann. § 78A-6-702(3)(iii). Cooper’s relative
vulnerability and lack of sophistication and criminality vis-a-vis his codefendants also
informs the relatively lesser public safety risks Cooper poses, and his and the public’s
general interest in his remaining in juvenile court, see Utah Code Ann. § 78A-6-
702(3)(b) and (c)(v).

Counsel presented no law or evidence that children are less culpable and
deserve greater leniency, because their brains ate biologically underdeveloped and do
not function well when it comes to making decisions and gauging the impact of their

actions.! Nor did counsel inform the court through expert testimony or other means

11 Scientific and sociological studies demonstrate that the brains of adolescent
children are not yet fully developed, particularly in the frontal lobes, which control
decision-making. E.g. Roper v. Simmons, 543 U.S. 551 (2005). Children have an
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as to the deleterious effects of matijuana on adolescent brains,'? and as to how use of

marijuana harms the portions of the brain are essential to d(—:cisio1'1-11‘1;1king.13

3. Violent, Aggressive or Premeditated Role
Counsel was ineffective in failing to inform the court that Cooper’s role in the
offense should focus on his behavior. See Lara, supra (requiring courts to distinguish

and focus on role of the individual juvenile in assessing retention factors). As

underdeveloped sense of responsibility and lack maturity, and thus often take
impetuous and reckless actions and make decisions without thorough consideration.
Roper at 569. Adolescents are less likely to restrain their impulses, understand the
perspectives of others, and consider alternative actions. Id. Children’s poor choices
and actions are influenced by their impressionable nature and their vulnerability to
peet pressure and other negative influences. Id. They have less control over their
environments, ot less experience controlling their environments, than adults do, and
their character traits are also less well formed than adults’. Id. Children are more
vulnerable than adults to psychological damage. Id. at 569-70.

The biological and developmental differences in children lead to reasonable
conclusions that children’s misbehaviors are especially worthy of forgiveness, and
that their characters ate possible to redeem and reform. Roper at 569-70. The vast
majority of childten who engage in illegal and risky behaviors as adolescents grow out
of them as they become adults. Id. Even for the most heinous of capital murders, we
recognize that childten do not weigh theit actions prior to taking them as adults do,
and thus their misbehavior is not as morally reprehensible. See id. See also,
Thompson v. Oklahoma, 487 U.S. 815, 837-40 (1988) (plurality); Graham v. Florida
560 U.S. 48 (2010), and Miller v. Alabama, 132 S.Ct. 2455, all to the same effect.

12 See, ¢.g., National Institute on Drug Abuse, “DrugFacts: Marijuana,” found
at http://www.drugabuse.gov/publications /drugfacts/matijuana (“These effects
include alteted perceptions and mood, impaired coordination, difficulty with thinking
and problem solving, and disrupted learning and memory. Marijuana also effects
brain development, and when it is used heavily by young people, its effects on
thinking and memoty may last a long time or even be permanent.”); Gottlieb,
“Cannabis: A Danger to the Adolescent Brain — How Pediatricians Can Address
Matijuana Use,” found at http://www.mcpap.com/pdf/Cannibis.pdf.

13 E.g. http:/ /www.suntimes.com/news/metro /26886186-418/even-casual-
marijuana-use-can-alter-the-brain-new-study-shows.html#.U5i8201dVU8.
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detailed hercin, Cooper’s behavior was not violent or aggtessive, and was less
premeditated than the other participants’. The court’s assessment of this factor
attributed the misconduct of others to Cooper, see Point I1I.

Counsel was objectively deficient in failing to assert ample evidence to
challenge Christian Davidson’s claim that the robbery was a home invasion robbery.
Ryan Golding told the police that Davidson let the people in (R. 239), and swore that
it was after one of them was showing Ryan his gun that someone else pulled 2 gun
and began the robbery (R. 191). After the robbery, Golding counseled Davidson,
“Stop bringing sketchy people over to your house,” (R. 185), counteting that this was
a home invasion robbery. Davidson’s mother made no claim of a forced entry or
home invasion when she conveyed his allegations to the police (R. 174-78). Every
defendant who confessed to the armed robbery described the entty into the home as
consensual (e.g. R. 24, 27, 189, 237-38, 280).

Davidson was the only person who made claims to the effect that the robbery
began with a forced entry, and his claims about the supposed forced entry were

inconsistent.!* He testified that it was only after Skinner pulled out his gun in the

14 In his November 8, 2013, sworn typed “Roy City Police Department
Statement of Witness,” Davidson claimed that he heard the knocking, unlocked the
doot, and looked out the blind to see Dexter Skinner with his gun batrel visible,
threatening to “bust a cap” if Christian did not let him in. But Christian also claimed
the door was ajar and Dexter had his foot in it, blocking Christian from closing it. R.
183-85. If the door had been ajar, there would have been no need for the Dexter to
knock or Christian to unlock the door.

In his separate handwritten sworn “Roy City Written Statement” from
November 4, 2013, Christian claimed that he heard a knock, looked through the
doot, saw the barrel of a gun and heard a light skinned black man say, “Open the
doos or I'll pop this cap.” Christian said he opened the door and was told to go
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basement that he got very nervous and scared (R. 252). His sworn statement to the
police describes him participating in an amicable conversation about the propriety of
touching another man’s gun that occurred in the basement befote the robbery began,
and acknowledges that Christian was laughing and incredulous when the robbery
began (R. 184). Counsel should have cross-examined Christian about the
inconsistencies and about how Christian’s claims about the forced entry may well
have arisen from his need to engender sympathy with the police to minimize his own
ctiminal jeopatdy for his drug dealing and tunning from them when they came to
investigate the robbery (R. 180-82). He asked his mother not to report the robbery to
the police for fear that he and his friends would be investigated for involvement in
illegal drugs (R. 185). In addition to the false claim of a forced entry, Davidson told
the police his wallet contained fifty dollars (R. 185), in contrast to originally telling his
mother there was no cash in it (R. 174). He may have hoped to deflect blame from
himself by exaggerating his claims of victimhood.’ -

On the ptemeditation factor, Ryan’s Golding’s version of someone pulling the

gun and initiating the robbety when Skinner was showing his gun to Ryan (R. 264-65)

downstairs. But he made no claim of trying to close the door or the man sticking his
foot in the door. R. 186-87.

In his testimony at the SYO preliminary hearing, Davidson claimed that he
opened the door after hearing a loud knock at which point Dexter Skinner was
holding a gun by his side and someone said they were coming in, and someone put
their foot in the door (R. 247). Then he testified that he opened the door slightly, at
which point someone put a foot in the door and threatened to pop [a cap] (R. 261).

15 People in trouble with the law often inculpate others to detract from theix
own liability. See Lilly v. Virginia, 527 U.S. 116, 130-31 (1999); Bruton v. United
States, 391 U.S. 123, 126-28 (1968); and Lee v. Illinois, 476 U.S. 530, 545 (1986).
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conflicted with Christian’s version, which implied that Wesley and Joshua pulled their

guns only after people did not immediately obey Dexter when he initiated the
robbery (R. 252). Counsel should have called Ryan to testify as to this important
detail, as it was apparently Christian’s version of the pulling of guns that led the judge
to believe that the use of the guns was “well planned.” (R. 372-73).

These were highly prejudicial objective deficiencies, for the juvenile court
characterized this robbery as a forced entry home invasion robbety, and found that
the forced entry and home invasion aspects of the robbery wete aggravating in her
assessment of the public interest in having Cooper transferred to the adult court (R.
195-96). The court also focused on what the court believed was the “well planned”
use of the guns (R. 372-73) in issuing the bindover order — when thete was
substantial evidence undermining the court’s perceptions of a well-orchestrated home

invasion robbery, as discussed above.

4. Public Safety
Counsel did not present any expert testimony or other information or specific
atgument to aid the juvenile court judge in assessing whether public safety was better ®
served by retaining Cooper in the juvenile system.
The results of psychological testing conducted by Dr. Matt Davies after
Coopet was sent to ptison and then transferred to the Daggett County Jail reflect that
Cooper scored as naive and unsopbhisticated, a rule follower, rather than 2 rule

breaker, lacking a history of impulsive or aggressive behavior, and appropriately

empathetic and responsive to others’ feelings (R. 410). His test scores show a low
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tisk for aggressive or violent behavior (R. 410). He had no elevated scores as are
commonly seen with adolescents who have problems with violence, aggression, and
non-compliance (R. 410). His testing shows no mental illness, although he may have
been delayed in his ability to identify and express his feclings consistently (R. 410).

In discussing the crime during the evaluation, Cooper said he had no part in
planning it, and when he found out what Wesley and Dextet planned to do, he knew
it was wrong but did not know what to do (R. 411). He recognized the need to make
amends for his criminal behavior, understood the impact of his and his co-
perpetrators’ conduct on the victims, and wished that the crimes had never happened
(R. 411). The evaluation explained that because of Cooper’s age and possible mild
developmental immaturity, he did not have a completely developed capacity to think
through and anticipate consequences of his own actions (R. 412). While Cooper
recognized in hindsight that he could have derailed the crime, his test data suggested
that at the time of the offense, he did not have the emotional wherewithal to
intercede (R. 412-413). The evaluation noted studies showing that regions of the
brain necessaty to cognitive control are not yet developed in adolescents, and that
social context heavily influences decision-making in adolescents, who are more prone
to take risks to gain peer approval (R. 412 and n.21).

The evaluation addressed the public safety interest in his retention in the
juvenile court, explaining that juveniles incarcerated with adults are more likely to be
physically and sexually abused while incarcerated, a higher incidence of mental illness,

and are 7.7 times more likely to commit suicide than juveniles held in juvenile
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facilities. When released from adult facilities, such juveniles have significantly

increased rate of recidivism (R. 412 and nn. 19-20). The evaluation concluded that if
he were returned to the juvenile system, Cooper would benefit from the resources
available there, and could grow intellectually, emotionally and physically in that less
stressful environment (R. 413). As in Houskeeper, s#pra, Cooper was prejudiced by

his counsel’s failute to prepare with a necessary expert.

5. Cooper’s and the Public’s Interest in Retention

With regard to Coopet’s and the public’s interest in his remaining in the
juvenile system, counsel presented no evidence or information to the court regarding
the tisks posed to minors in the adult system, and the effects of adult prosecution on ®
their recidivism. He argued that Cooper would be a felon and under bad influences if
he went into the adult system, although he might get a lighter sentence, and that
counsel believed they could nip the serious crime in the bud by keeping him under @
the supetvision of the juvenile system (PH 122-123).

Counsel’s argument and failure to provide evidence were objectively deficient.
People sentenced to our prisons may be injured and killed.! Utah does not comply @
with the Prison Rape Elimination Act standards designed to protect minors housed in

adult facilities from sexual assault (R. 224-225). See

http://ojp.gov/programs/pdfs/prea final rule.pdf, page 6. According findings

16 See, e.g. Salt Lake Tribune, “Investigators Identify Utah Prison Inmates
Involved in Fatal Fight,” (detailing homicide of one inmate by another); Salt Lake
Ttribune, June 25, 2014, “Inmate Stabbed in Gang Fight at Utah State Prison,”
(detailing stabbings of two inmates).
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entesed by Congress in conjunction with the enactment of PREA, juveniles housed in
adult facilities are five times more likely to be sexually assaulted than those housed in
juvenile facilities, often within the first forty-eight houts of being incarcerated.
“Public Law 108-79, September 4, 2003,” Offtce of Juvenile and Delinguency Programs,
United States Department of Justice, September 4, 2003, found at

http:/ /www.gpo.gov/fdsys/pkg/PLAW-108publ79/PLAY-108publ79.pdf. Federal

Prison Rape reporting law statistics show that the Utah State Prison has ranked
among the least safe for inmates nationwide.'7 As Drx. Davies indicated in his
evaluation, juveniles who are housed with adults are 7.7 more likely than those
housed with juveniles to commit suicide, and that juveniles housed with adults also
have much higher rates of recidivism and physical and sexual abuse than juvenile
offenders housed with juveniles. E.g. R. 412, nn. 2 and 4.

The warden’s well-intended temporary solution of placing Cooper in solitary
confinement (R. 114-115) has well-known advetse side effects such as increased rates
of suicide and psychosis, particulatly given the developmental immatutity of juvenile

offenders. See, e.g., “Alone and Afraid: Children Housed in Solitary Confinement

17 1n 2007, the Utah State Prison was listed among the eleven facilities wherein
the highest percentages of inmates experienced nonconsensual sexual contact, see
Table 5 in http://bjs.ojp.usdoj.gov/content/pub/pdf/svsfprid7.pdf). Current
statistics on the Prison Rape Elimination Act specific to each state are apparently
unavailable, but general statistics are grim. See generally
https://www.bjs.gov/index.cfm?ty=tp&tHd=20. 2012 statistics show that 9.6 percent
of incarcerated people were sexually assaulted in our country’s jails and prisons in
2012; 7.5 percent of prison inmates were molested; whereas 1.8 percent of jail
inmates were, and that the rate of sexual assaults in prisons had increased from 4.8
petcent to 7.5 petcent. See http://www.bjs.gov/content/pub/pdf/pdcal2.pdf. It
appears that lack of funding has limited the availability of mote recent studies. See
https://www.bjs.gov/index.cfm?ty=dcdetail&iid=278.
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and Isolation in Juvenile Detention and Correctional Facilides,” (June 2014),

(https:/ /www.aclu.org/files/assets / Alone%20and%20A fraid% 20 COMPLETEY20F

INAL pdf).

The foregoing information was key to the court’s accurate assessment of the
public’s safety interests and general interests and Coopet’s interest in his remaining in
the juvenile system, and Cooper’s lack of relative culpability and premeditation in his
role in the offense. Counsel’s failure to investigate and present the key law and
evidence was objectively deficient, not strategic. Strickland. Particulatly in light of
the evidence presented at the hearing and the court’s ruling, summatized herein, there
is a reasonable likelihood of a more favorable result had counsel performed in an
objectively reasonable fashion by investigating the facts and law and preparing the

retention case.

6. Failure to Challenge I’réjudjcial Hearsay
Counsel was ineffective in failing to oppose prejudicial hearsay evidence. SYO
preliminary hearings are unique and focus not only on probable cause, but also on
retention in the juvenile court. They are presided over by juvenile court judges, not

magistrates. See, e.g., M.C. v. State, supra, 916 P.2d at 917-918 (discussing why

juvenile court judges presiding over SYO hearings are not considered magistrates
undet Utah R. Ctim. P. 7). While heatsay is admissible as to probable cause, Utah R.
Juv. P. 22(j), in the retention portion of the hearings, juveniles have the right to cross-
examine adverse witnesses, Utah R. Juv. P. 23A(d). While the rules contemplate two

separate phases of such hearings, in practice, the retention factors pertaining to the
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minor’s relative culpability, and the extent to which his role was violent, aggressive or
premeditated, are often and naturally addressed in th.e probable cause portion of the
hearing wherein the crimes ate proved.

Much of the most damaging evidence was heatsay as to Coopet, whose SYO
preliminary hearing was held jointly with Joshua Dutson’s without objection by
Coopet’s counsel. Much of the hearsay came from co-defendants and othets who
were in deep trouble with the law themselves, and had the resultant need to cutry
favor with the police and prosecuting authorities by inculpating others. As a result of
the bias that is engendered in such situations, their statements wete unreliable as a

mattet of law. See, e.g., Lilly, Bruton and Lee, s#pra. Counsel should have objected

to the joint preliminary hearings of Cooper and Joshua, and objected to the hearsay,
particulatly that from constitutionally unreliable witnesses, or subpoenaed them for
cross-examination.

For instance, Detective Batker testified without objection that there were
multiple tobbeties that day, wherein the five suspects had robbed multiple victims of
cologne, 2 leather jacket, and marijuana, supposedly in Ogden, Notth Ogden,
Hartisville, and Roy (R. 285-8G). Trial counsel did not object to the heatsay
embodied in this testimony or clarify that only Dexter Skinner and Wesley Brown
were charged in other robbeties (R. 167-73), and that Coopet was not.

The rules of evidence generally apply in juvenile court. See Utah R. Juv. P. 43.
The assertions regarding the other robberies qualified as heassay that was not

admissible to show probable cause for the crimes at issue in this preliminary heating,
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and should have been excluded under Utah Rule of Juvenile Procedute 23A(d), supra,
and Utah R. Evidence 801(c)(1) and (2) (defining hearsay as a statement made by the
declarant outside of court and admitted by a party to prove the truth of the assettion
in the statement); Rule 802 (excluding hearsay). Under Utah Rules of Evidence 401
through 404, before such evidence of extrinsic crimes was admitted, the Government
should have shown a proper non-character purpose for the evidence, which should
have been relevant to a material fact, and the probative value of the evidence should

not have been exceeded by its potential for prejudice. See, e.g., State v. Decotso, 993

P.2d 837 (1999), cert. denied, 528 U.S. 1164 (2000). Evidence of the other ctimes
was not admitted for any proper non-character purpose, was not relevant to any
material fact, and was hugely prejudicial to Cooper. The prejudice stemming from

such evidence is recognized as a matter of law. E.g., Huddleston v. United States,

485 U.S. 681, 686 (1988).

The detective summarized Joshua’s allegations about the charged robbery,
whetein Joshua initially claimed that Cooper had a gun during the robbery, and then
said Cooper had a switchblade (R. 284). He also read Joshua Dutson’s 1102
statement into the record to the effect that they all agreed on Wesley’s plan before
going to Christian Davidson’s, without any hearsay objection from Cooper’s counsel
(R. 282-89). Given Joshua’s motive to exculpate himself by inculpating others,

counsel should have objected to this unreliable hearsay. E.g., Lilly, Lee and Bruton

J‘z¢ra.
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Counsel’s failures to investigate, rescarch and present Cooper’s retention case
are not propetly characterized as strategy, as lawyers cannot make valid strategic
decisions absent reasonably necessary and thorough investigation of the facts and the

law. LE.g., Strickland, 466 U.S. at 690.

Particulatly when the evidence and law discussed above that were omitted or
mishandled by counsel are compared to the information presented at the SYO
hearing and the juvenile court’s ruling, discussed herein, thete is a reasonable
likelihood of a more favorable result had counsel properly investigated and presented

Cooper’s case for retention. Cf. Houskeeper, s#pra.

III. THE JUVENILE COURT’S MISINTERPRETATIONS OF THE
AMENDED SERIOUS YOUTH OFFENDER STATUTE
REQUIRE REVERSAL.

A. COOPER’S RELATIVE CULPABILITY WAS THE
LOWEST AMONG THE DEFENDANTS’.

SYO cases necessatily involve violent crimes. 1 Courts must compare the
relative culpability of the participants to determine whether a child should be retained

in the protective confines of the juvenile court. See State v. Lara, 2003 UT App 318,

129, 79 P.3d 951, supra. Under 78A-6-702(c)(ii) (2013), because thetre were multiple
petpetratots, the court should have assessed whether Cooper appeared “to have a

greater ot lesser degree of culpability than the codefendants.”

8 The SYO act applies to aggravated arson, aggravated assault with serious
bodily injury, aggravated kidnapping, aggravated burglary, aggravated robbery,
aggravated sexual assault, felony discharge of a firearm, attempted aggravated murder,
attempted murder, and felony-level weapons offenses committed by juveniles with
prior convictions of that type.
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The court found Cooper’s culpability significant, but did not articulate the
culpability of the defendants other than Cooper for purposes of comparison and did
not actually find whether Cooper had a greater or lesser degree of culpability in
compatison to all the others involved in the crime (R. 195).

Without carefully compating Cooper’s culpability to the co-defendants’, the
court was in no position to make a meaningful assessment of whether Cooper should
remain in juvenile court. As explained in Point II B 2, above, the relative culpability
factor should have weighed heavily in favor of Cooper’s retention in juvenile court.

In the court’s oral ruling, despite the fact that Joshua brandished a gun that
came from T'omek Perkins during the robbery, the court found that Cooper’s
involvement was greater than Joshua’s because the guns came from Coopet’s home
and the use of the guns was “well planned.” (R. 372-73). The court found this in the
marked absence of reliable evidence that Cooper had anything to do with any
planned ot spontaneous use of the guns by Joshua and the other two defendants who

used them during the robbery. But see, ¢.g., Lara (requiring courts to distinguish

and focus on role of the individual juvenile in assessing retention factors).
The court did not require an evaluation of Cooper prior to sending him to

adult court, although Cooper’s father complained at a detention hearing that no one

19 The evidence as to use of guns was Davidson’s allegation that the two
gunmen aside from Skinner pulled their guns out after Davidson laughed and asked if
Skinner was kidding when Skinner pulled his gun and began the robbery (R. 252-53,
310) -- a series of events that appears unpredictable and unplanned. In contrast,

Ryan Golding’s 1102 statement, read into the record, indicated that a second person
began the robbety by pulling his gun when Skinner was showing Golding Skinnet’s
gun (R. 264-65).
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had investigated Cooper’s character or contacted his parents, family or friends to see
who he is, and the court indicated that probation would be required to do so for the
future detention hearings (I. 11/25/13). Had the court required a psychological
evaluation, evidence was readily available that Cooper was developmentally
susceptible to peer pressure, given his level of maturity and development. See Dr.
Davies’ evaluation (R. 406). An evaluation would have confirmed that Cooper’s
relative culpability was the lowest among the defendants involved in the robbery. Id.
The court made no mention of the facts that Cooper was the youngest and second to
the smallest defendant and the least developmentally equipped to be making good

decisions, given his youth, who was further impaired by his marijuana use.?

B. COOPER’S ROLE IN THE OFFENSE WAS NOT
VIOLENT OR AGGRESSIVE AND WAS NOT HIGHLY
PREMEDITATED.

All crimes in SYO cases ate violent, aggressive and usually premeditated to a
degtee. Courts must focus on the role of the individual child and consider the extent
to which the role was violent, aggressive or premeditated in determining whether to
retain them in juvenile court. E.g. Lara, supra. In the court’s ruling on the extent to

which Cooper’s role in the offense was committed in a violent, aggressive ot

2 See, e.g., R. 406 (Dr. Davies’ evaluation) and National Institute on Drug
Abuse, “DrugFacts: Marijuana,” found at
http:/ /www.drugabuse.gov/publications/drugfacts/marijuana (“These effects
include altered perceptions and mood, impaired coordination, difficulty with thinking
and problem solving, and disrupted learning and memory. Marijuana also affects
brain development, and when it is used heavily by young people, its effects on
thinking and memory may last a long time or even be permanent.”).
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premeditated manner, the court repeatedly attributed the violent and aggressive

actions of others to Cooper because he provided the guns they used (R. 195-96). @
Had the court not misinterpreted but instead properly applied the statutory

language, the result would have been different, as the evidence showed that Cooper’s

role in the offense was not violent or aggtressive. There was no testimony that ®

Cooper was one of the people who showed a gun prior to entering the house, put his

foot in the door, ot told Davidson he had to let them in and to go downstairs.

Cooper’s role was so minimal that Christian Davidson believed there were only three @
people involved in the robbery (T. 12/20/13: 8, 10), when there wete actually four
While he ambivalently identified Cooper as the third gunman who collected the
wallets (T. 12/20/13: 14, 72), Joshua Dutson admitted to being the thitd gunman (T. 9
12/20/13: 45). The court found insufficient evidence that Cooper brandished any
weapon during the entire offense (R. 195).

There is no evidence that Cooper threatened anyone in any way. Cooper’s ?
liability for the offenses was accomplice liability, based on his presence and provision
of two of the three guns used by others in the robbery. The coutt should have
focused on Coopet’s actual role during the offense in assessing his level of violence,
aggression and premeditation, rather than holding him accountable for the violent
and aggressive actions of his co-perpetrators. Compare Lara, M.E.P., ®
and F.L.R,, supra.

As for premeditation, the court ruled that there were several steps in this
robbery, and that Cooper could have extricated himself from it before it occurred (R. ®
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374). Rather than proceeding by assumption, the Coutt should have obtained a
psychological evaluation, for Cooper’s adolescent brain was biologically less able to
anticipate the consequences of his actions, and he was developmentally not equipped
to extricate himself from the robbery despite knowing it was wrong. E.g. R. 406.
While Joshua Dutson told the police that everyone was awate of the plan that Wesley
created, there was no evidence presented that Cooper was involved in the actual
planning of the robbery of Christian Davidson and Ryan Golding. The text message
conversation between Joshua and Skinner shows that they were scheming to get
Cooper’s father’s guns the night before when Joshua invited Cooper to participate in
a separate text message conversation (R. 295-96, 450), and Wesley Brown planned the
robbery of Davidson, as he had previously lived in that home with him and knew he
would have drugs (R. 282-83, 306). Thus, the premeditation was primarily done by

the older, more sophisticated defendants and Cooper’s role was less premeditated.

C. THE PUBLIC SAFETY INTEREST CALLED FOR
COOPER’S RETENTION IN THE JUVENILE COURT.

The juvenile court’s public safety analysis (R. 196) echoed the outdated

thinking of M.E.P. and A.B., supra, that public safety is best served by moving Setious

Youth Offenders into the adult system, whete potential sentences normally exceed
the limited years of jurisdiction remaining in the juvenile court. The court may well
have ruled differently had the court been aware of the purpose for the amendments
to the Serious Youth Offender Act — to ensure that first time offenders such as

Cooper are rehabilitated in juvenile court, rather than ctiminalized, stigmatized and
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released quickly and without treatment in the adult system, to recidivate more
violently in the future, supra.

The court’s public safety analysis largely turned on the setious nature of the
offenses charged, and the potential volatility and hypothetical threats they can pose to
perpetrators, the police and the public, given that others may respond violently to
such crimes (R. 196). This general and hypothetical approach would ostensibly lead
to transfer in all SYO cases, which by nature involve violent crimes that can prompt
violent responses and pose threats to law enforcement and members of the public.
The court’s belief that the crimes charged here are among the most serious in our
community similarly did not take into account the range of offenses subject to
retention under the SYO statute, which contemplates that retention in juvenile court
may be appropriate for even mote serious offenses involving intended and actual,
rather than potential, serious injuries or intended death to the victims. In
characterizing the crime as a dangerous breach of the sanctity of the home, the court
did not recognize that aggravated burglaries and robberies are among the crimes that
routinely result in SYO prosecutions under the statute, and that those minors who
commit such offenses ate nonctheless subject to retention in the juvenile court
pursuant to the plain terms of § 78a-6-702 (2013). Nor did the court account for the
facts that the guns were not loaded, and that the robbery began after an amicable
conversation that Chtistian Davidson and Ryan Golding acknowledged occurred in
the basement before the robbery (R. 184, 264-65), countering the notion of a home

invasion robbery.
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In assessing the public’s safety interest in Coopet’s being prosecuted in adult
ot juvenile court, the coutt did not require an evaluation of Cooper by a psychologist,
and assumed from the facts of this case that there was a great likelihood of further
injury and harm. With a professional evaluation, the coutt could have had a solid
evidentiary basis for assessing the low risk of future harm posed by Cooper, his
amenability to reform, and the public safety interest in keeping Coopet in the juvenile
system (R. 406-12).

The court held it against Cooper that he came from a loving family and good
home, because he chose to commit the crimes despite his fortunate upbringing (R.
196). The court did not consider that Cooper’s upbringing and complete lack of
juvenile history demonstrated that the robbery was a significant aberration from his
law-abiding life which suggested that his cating parents would successfully aid him in
reforming during the five years he could remain in the juvenile system if he were
retained. The court concluded that Cooper needed a longer correctional period than
the five years the juvenile system could provide, despite his complete absence of priot
history and his good home, and his relatively minor and nonviolent role in the ctime,

and the change in the SYO law to counteract such thinking.

D. COOPER LACKED A QUALIFYING PRIOR WEAPON-
RELATED OFFENSE AND HAD NO PRIOR OFFENSES.

The court ruled twice that Cooper had no prior recotd in the juvenile court,
without separately recognizing one of the actual statutory critesia: that he had no

prior weapons-telated offense that would have been a felony had he committed one
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R. 194, 196), see Utah Code Ann. § 78A-6-702(c)(i), supra. This is important because
it demonstrates the egregious type of juvenile history that might normally justify
transferring a minor into the adult court, which Cooper did not have. His complete
lack of a prior history in juvenile court should have weighed heavily and separately in

favor of retention. See House Bill 105 and legislative history, in the addendum.

E. COOPER’S AND THE PUBLIC'S INTEREST IN
RETENTION IN JUVENILE COURT WERE HIGH.

The court perfunctorily found by clear and convincing evidence it was not in
Cooper’s best interest to be prosecuted in adult court, and it was in the public’s best
interest for him to be transferred to the adult court (R. 197) The court should have
expressly considered the reformative benefits available to Cooper in juvenile court, in
contrast to the risks posed to and harms that befall minors such as Cooper when they
go into the adult system, and how retaining Cooper in the juvenile system served the

public interest, as discussed above.

F.  THE COURT'S RULINGS PREJUDICED COOPER AND
ESTABLISH PREJUDICE FROM THE FAILURE TO
SELF-RECUSE.

Because all the retention factors should have weighed in favor of Coopet’s

tetention in juvenile coutt, there is a reasonable probability of a more favorable result

in the absence of the errors. As a result of the individual and cumulative prejudice

from the errors, reversal is in order. See F.L., 2015 UT App 224, § 32 (reversing
SYO bindover ruling because in the absence of the juvenile court’s misinterpretation

and misapplication of multiple retention factors, there was a reasonable probability of
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tetention). As there is a reasonable likelihood of a more favorable result had the
court been apprised of the relevant evidence and law, and had the court followed the
law, Cooper has proved prejudice under the plain error and ineffective assistance of
counsel doctrines. See Verde, supra.

The court’s legal errors also prove prejudice from the failure to self-recuse,
assuming this were necessary. The judge’s legal errors in the bindover decision satisfy

the abuse of discretion standard, which encompasses etrors of law. See, e.g., State v.

Barrett, 2005 UT 88,4 15-17, 127 P.3d 692 (teview for abuse of discretion includes
review for errors of law). Under Alonzo, prejudice is shown because of the abuse of
discretion, because Cooper’s substantial rights were affected, and because thete is a
reasonable likelihood of a more favorable result had the judge recused herself. Id.

932 P.2d 606, 611-612 (Utah App. 1997).

CONCLUSION
This Court should affitm Van Huizen, and is urged to do so expeditiously.
Cooper will turn twenty years old on July 29, 2017. While counsel for Cooper
concedes nothing on this point, the juvenile court may well lose jurisdiction over him

in the event the case remains tied up in the appellate coutts until he turns twenty-one.

See Utah Code Ann. § 78a-6-103(1)(A)?'; State v. Schofield, 2002 UT 132, 63 P.3d

2 Utah Code Ann. § 78A-6-103 provides in relevant part:

78A-6-103. Jurisdiction of juvenile court -- Original -- Exclusive.

49

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



667 (affirming district court ruling that juvenile court lost jurisdiction over

defendant’s juvenile offenses when the defendant turned twenty-onc).

Respectfully submitted this I%onf @Oh/l/f/l , 2017.
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JUDGE STEPHEN L. ROTH authored this Opinion, in which JUDGE].
FREDERIC VOROS JR. and SENIOR JUDGE RUSSELL W. BENCH
concurred.!

ROTH, Judge:

f1  Cooper John Anthony Van Huizen was involved in an
aggravated robbery when he was sixteen years old. The State
charged him in juvenile court under the Serious Youth Offender
Act. After a hearing, the juvenile court bound Van Huizen over
to stand trial as an adult in district court as provided by the Act,
and he appeals. We vacate and remand for further proceedings.

1. Senior Judge Russell W. Bench sat by special assignment as
authorized by law. See generally Utah R. Jud. Admin. 11-201(6).
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State v. Van Huizen

BACKGROUND?

92 In late 2013, Van Huizen committed a robbery with a
friend and some acquaintances. At sixteen, Van Huizen was the
youngest of the group; his friend was also a juvenile and their
three acquaintances were adults. Although Van Huizen did not
orchestrate the robbery, he agreed to it and facilitated the plan
by providing guns from his family home.

93  In search of drugs, the group drove to the house of
someone they knew would possess marijuana. They knocked on
the back door, gained entry to the house and, brandishing the
guns taken from Van Huizen's home, proceeded to rob the
occupant of a cell phone, some cash, and a “little bit of weed.”
Though Van Huizen did not carry a firearm or other weapon, he
was part of the group that entered the home and committed the
robbery.

94  The State charged Van Huizen under the then-current
Serious Youth Offender Act (the Act). See generally Utah Code
Ann. § 78A-6-702 (LexisNexis Supp. 2013) (outlining the process
by which a juvenile could be “bound over and held to answer in
the district court in the same manner as an adult”).? The Act
required that the State charge any minor accused of certain
serious felony offenses by filing a criminal information in

2. Van Huizen has already been convicted as an adult in district
court. After his conviction, he successfully moved to reinstate
the time to appeal the juvenile court’s bindover order. Thus, this
appeal concerns juvenile court proceedings and, on appeal, we
recite the facts in the light most favorable to the juvenile court’s
decision. See In re J.C., 2016 UT App 10, n.3, 366 P.3d 867.

3. The Utah Legislature amended the Act after the State brought

these charges. We address the Act as it existed at the time of Van
Huizen's juvenile court proceedings in 2013.

20140602-CA 2 2017 UT App 30

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.




State v. Van Huizen

juvenile court. Id. § 78A-6-702(1). Once filed, the Act directed the
court to undertake a two-pronged analysis. First, the State had
“to establish probable cause” that the defendant committed the
crime. Id. § 78A-6-702(3)(a). If the State proved probable cause,
the burden shifted to the defendant to establish by clear and
convincing evidence that “it would be contrary to the best
interest of the minor and the best interests of the public to bind
the defendant over.” Id. § 78A-6-702(3)(d), (e).

5  In making the ultimate determination on whether to bind
the juvenile over to district court, the Act directed that “the
judge shall consider only” five factors:

(i) whether the minor has been previously
adjudicated delinquent for an offense involving the
use of a dangerous weapon which would be a
felony if committed by an adult;

(i) if the offense was committed with one or more
other persons, whether the minor appears to have a
greater or lesser degree of culpability than the
codefendants;

(iii) the extent to which the minor’s role in the
offense was committed in a violent, aggressive, or
premeditated manner;

(iv) the number and nature of the minor’s prior
adjudications in the juvenile court; and

(v) whether public safety is better served by
adjudicating the minor in the juvenile court or in
the district court.

Id. § 78A-6-702(3)(c).

96  Under that framework, the Weber County Attorney’s
Office, acting on behalf of the State, charged Van Huizen in
juvenile court with two counts of aggravated robbery and one
count of aggravated burglary, all first degree felonies.
Unbeknown to Van Huizen and his parents, the juvenile court

20140602-CA 3 2017 UT App 30
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State v. Van Huizen

judge assigned to his case was married to the then-Chief
Criminal Deputy in the Weber County Attorney’s Office.

97  The juvenile court determined that the State had met its
initial burden of proof and that there was probable cause to bind
Van Huizen over to the district court as an adult. In response,
Van Huizen put on evidence that both his and the public's
interests were both best served by remaining in the juvenile
system. Van Huizen and the State stipulated to factors one and
four, namely that he had no prior offenses and therefore no
offenses involving a dangerous weapon. On the other factors,
Van Huizen adduced testimony from his mother and father
relating to the stability of his home life, his generally good
nature, and his bright future.

8  The juvenile court considered the evidence and
determined that Van Huizen had only carried half of his burden.
While Van Huizen had shown that his best interest was served
by remaining in juvenile court, he had not shown by clear and
convincing evidence that the public interests also favored
retention. The court bound Van Huizen over to district court.
Van Huizen did not timely appeal the bindover decision.

P9 In district court, the same deputy county attorney that
had handled the juvenile proceedings continued to prosecute
Van Huizen, and the attorney received at least some assistance
from the juvenile judge’s husband, the Chief Criminal Deputy in
the prosecutor’s office. Van Huizen eventually pleaded guilty to
two reduced counts of robbery, both second degree felonies. The
district court sentenced him to concurrent prison terms of one to
fifteen years. He was paroled in November 2014.

Y10 While he was serving his prison sentence, Van Huizen
retained new counsel and moved in district court to reinstate his
time to appeal the juvenile court’s bindover order under
Manning v. State, 2005 UT 61, 122 P.3d 628. He supported the
motion by alleging that he had been denied his right to appeal
the bindover order through ineffective assistance of counsel,
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asserting that trial counsel had “misinformed [him] that the time
for appeal had run” when it in fact had not. The State stipulated
to Van Huizen’s motion, and the district court reinstated his time
to file an appeal. On that basis, Van Huizen now appeals the
juvenile court’s bindover order that initially transferred him into
district court.*

ISSUES AND STANDARD OF REVIEW

11 Van Huizen argues that the juvenile judge who bound
him over was required to recuse herself under the Code of
Judicial Conduct. “Determining whether a trial judge committed
error by failing to recuse himself or herself under the Utah Code
of Judicial Conduct . .. is a question of law, and we review such
questions for correctness.” State v. Alonzo, 973 P.2d 975, 979
(Utah 1998). Van Huizen also argues that the judge’s “risk of
bias” in his case was so strong that it “violated due process”
under the United States Constitution. “Constitutional issues,
including questions regarding due process, are questions of law
that we review for correctness.” In re E.K.S., 2016 UT 56, {5
(citation and internal quotation marks omitted).

4. We note that, because Van Huizen’s time to appeal the
juvenile court’s bindover decision was reinstated after it lapsed,
he is taking this appeal on a more developed record than would
normally be available. Specifically, we have before us a district
court record that contains briefing, declarations, and other
materials that were not part of the juvenile court proceedings
and therefore would not have been available had this appeal
been taken immediately following the bindover decision. This
point is particularly salient as it applies to our resolution of this
case, which turns on record information that—because of its
introduction in district court after the bindover hearing—would
have been unavailable to us had Van Huizen’s appeal arrived in
this court under the usual timeline.
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12 Additionally, Van Huizen asserts that ineffective
assistance of counsel and the doctrine of plain error require that
we reverse the bindover order. Because we resolve this case on
the disqualification issue, we do not address Van Huizen’s other
arguments.

ANALYSIS

113 Van Huizen argues that the juvenile court judge (the
Juvenile Judge) who bound him over into adult court should
have disqualified herself from his case because she was married
to the Chief Criminal Deputy in charge of the criminal division
in the Weber County Attorney’s Office, the office that prosecuted
him. He argues first that the Code of Judicial Conduct required
the Juvenile Judge to recuse herself. Second, Van Huizen argues
that he was denied .constitutional due process due to the acute
“risk of bias” inherent in the Juvenile Judge’s relationship with
the prosecuting office. The “general rule [is] that courts should
avoid reaching constitutional issues if the case can be decided on
other grounds.” West v. Thomson Newspapers, 872 P.2d 999, 1004
(Utah 1994). We therefore address the Code of Judicial Conduct
first, and because we resolve the appeal on that ground, we do
not reach the constitutional question.

I. The Utah Code of Judicial Conduct

914 The Code of Judicial Conduct states that “[aJn
independent, fair and impartial judiciary is indispensable to our
system of justice.” Utah Code Jud. Conduct, Preamble. As Justice
Felix Frankfurter observed, courts possess “neither the purse nor
the sword,” so their authority “ultimately rests on sustained
public confidence in [their] moral sanction.” Baker v. Carr, 369
U.S. 186, 267 (1962) (Frankfurter, ]., dissenting). That core
principle is enshrined in our caselaw: “The purity and integrity
of the judicial process ought to be protected against any taint of
suspicion to the end that the public and litigants may have the
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highest confidence in the integrity and fairness of the courts.”
Haslam v. Morrison, 190 P.2d 520, 523 (Utah 1948).

15 The Code lists the conditions under which a judge must
recuse or disqualify himself or herself.®> Generally, “[a] judge
should act at all times in a manner that promotes—and shall not
undermine—public confidence in the independence, integrity,
and impartiality of the judiciary and shall avoid impropriety and
the appearance of impropriety.” Utah Code Jud. Conduct R. 1.2.
Specifically, “[a] judge shall disqualify himself or herself in any
proceeding in which the judge’s impartiality might reasonably
be questioned.”® Id. R. 2.11(A); accord Dahl v. Dahl, 2015 UT 79,
949 (“A judge should be disqualified when circumstances arise
in which the judge’s ‘impartiality might reasonably be
questioned.”” (quoting State v. Gardner, 789 P.2d 273, 278 (Utah
1989))).

916 Rule 2.11(A) contains an illustrative, but not exhaustive,
list of disqualifying circumstances. In some circumstances, the
judge’s duty to recuse is absolute. For instance, if “[t]he judge
has a personal bias or prejudice concerning a party or a party’s
lawyer,” he or she must disqualify. Utah Code Jud. Conduct R.
2.11(A)(1); see also id. R. 2.11(C) (establishing that the presence of
actual bias or prejudice cannot be waived). In other

5.The terms “recuse” and “disqualify” are generally
synonymous. See In re School Asbestos Litigation, 977 F.2d 764, 769
n.1 (3d Cir. 1992) (“Whether or not there was ever a distinction
between disqualification and recusal, the courts now commonly
use the two terms interchangeably.”).

6. The Code of Judicial Conduct defines “impartial” to mean the
“absence of bias or prejudice in favor of, or against, particular
parties or classes of parties, as well as presence of an objective
and open mind in considering matters that come before a judge.”
Utah Code Jud. Conduct, Terminology.
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circumstances, the judge must recuse unless he or she “disclose[s]
on the record the basis of the judge’s disqualification” and “the
parties and lawyers agree . . . that the judge should not be
disqualified.” Id. R. 2.11(C). If the parties agree to such a waiver,
it “shall be incorporated into the record of the proceeding.” Id.

17 Circumstances requiring disqualification absent waiver
include:

The judge knows that the judge, the judge’s spouse
or domestic partner, or a person within the third
degree of relationship to either of them, or the
spouse or domestic partner of such a person is:
(a) a party to the proceeding, or an officer,
director, general partner, managing member, or
trustee of a party;
(b) acting as a lawyer in the proceeding;
(c) a person who has more than a de minimis
interest that could be substantially affected by
the proceeding . ...

Id. R. 2.11(A)(2). Further, a judge “is disqualified whenever the
judge’s impartiality might reasonably be questioned, regardless
of whether any of the specific [listed disqualifying circumstances]
apply.” Id. R. 211 cmt. 1. And the judge bears ultimate
responsibility for ensuring that the integrity of the process is
protected: “A judge’s obligation not to hear or decide matters in
which disqualification is required applies regardless of whether
a motion to disqualify is filed.” Id. R. 2.11 cmt 2; accord Regional
Sales Agency, Inc. v. Reichert, 830 P.2d 252, 257 n.7 (Utah 1992)
(holding that it “was [the judge’s] responsibility to identify her
relationship . . . and take appropriate measures to recuse herself,”
not the responsibility of counsel).

18 Thus, when a judge knows of circumstances that give rise
to the reasonable appearance of bias, the judge is under an
affirmative duty either to recuse or to disclose the facts that
contribute to an appearance of partiality and allow the parties to
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decide whether to waive disqualification. Indeed, “[a] judge
should disclose on the record information that the judge believes
the parties or their Jawyers might reasonably consider relevant
to a possible motion for disqualification, even if the judge
believes there is no basis for disqualification.” Utah Code Jud.
Conduct R. 2.11 cmt. 5. Hence, even if the judge believes that
recusal is not warranted under a given set of circumstances, it is
better to disclose facts that might reasonably raise a question
about impartiality and allow the parties to either waive the issue
or file a motion for disqualification that will then be resolved by
an independent judicial officer. See Utah R. Crim. P. 29(c)(2)
(explaining that a motion to disqualify must either be granted or
referred to a different judicial officer for disposition).

19 “The Utah Supreme Court has found the provisions of the
Code of Judicial Conduct to have legal force.” American Rural
Cellular, Inc. v. Systems Commc’n Corp., 939 P.2d 185, 195 n.12
(Utah Ct. App. 1997); see also Cheek v. Clay Bulloch Constr. Inc.,
2016 UT App 227, 1 19, 387 P.3d 611 (collecting cases). For
instance, in Regional Sales Agency, Inc. v. Reichert, the supreme
court held that an appearance of impropriety under the Judicial
Code of Conduct “[was] sufficient to dispose of the case.” 830
P.2d at 257-58.

920 In Utah law, as under federal law, the question of a
judge’s impartiality is determined from the viewpoint of “a
reasonable person, knowing all the circumstances.”” West Jordan
City v. Goodman, 2006 UT 27, T 22, 135 P.3d 874 (quoting 13A
Charles Alan Wright, Arthur R. Miller & Edward H. Cooper,
Federal Practice and Procedure § 3549 (2d ed. 1984 & supp. 2005)).”

7. The federal analogue to the Code of Judicial Conduct is
codified at 28 U.S.C. § 455 (2012). Although the Utah rules and
the federal statute do not use identical language, “[s]ection
455(a),” like the Utah code, “is based upon the [ABA Model]
Code of Judicial Conduct, which clearly imposes a ‘reasonable

(continued...)
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As the United States Court of Appeals for the Tenth Circuit
explained, “The reasonable observer is not the judge or even
someone familiar with the judicial system, but rather an average
member of the public.” Mathis v. Huff & Puff Trucking, Inc., 787
F.3d 1297, 1310 (10th Cir. 2015). “In conducting this [reasonable
person] review, we must ask how these facts would appear to a
well-informed, thoughtful and objective observer, rather than [a]
hypersensitive, cynical, and suspicious person.” Id. (citation and
internal quotation marks omitted).

921 We now turn to the question in this case—whether there
was a reasonable question as to the impartiality of the Juvenile
Judge under the circumstances. If so, we must then determine
whether the appearance of partiality requires vacatur of the
bindover order and reconsideration by another judge.

A.  Appearance of Partiality

922 We note at the outset that our thorough review of the
record gives us no reason to think the Juvenile Judge was
actually biased against Van Huizen. However, as we discussed
above, the Code of Judicial Conduct requires a judge’s
disqualification under many circumstances that fall short of
actual bias, such as situations where a reasonable person would
question the judge’s impartiality. In this case, it is uncontested
that the Juvenile Judge that bound Van Huizen over for
prosecution in district court was married to the Chief Criminal
Deputy in the Weber County Attorney’s Office. It is also
uncontested that the Juvenile Judge did not disclose that
information to the parties on the record.

(...continued)

person’ test for recusal.” 13D Charles Alan Wright, Arthur R.
Miller & Edward H. Cooper, Federal Practice and Procedure § 3549
(3d ed. supp. 2016). Thus, we consider federal cases addressing
the “reasonable person” standard helpful to our analysis.
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{23  Van Huizen argues that the spousal relationship required
the Juvenile Judge to disqualify herself under rule 2.11. The rule
requires recusal where, among other things, the judge’s spouse
is “a party to the proceeding, or an officer, director, general
partner, managing member, or trustee of a party.” Utah Code
Jud. Conduct R. 2.11(A)(2)(a). Van Huizen asserts that the Chief
Criminal Deputy was “properly considered an officer, director
or managing member of a party” —in this case, the State. Van
Huizen does not, however, explain that argument in detail. He
apparently relies instead on the plain language, arguing that the
Chief Criminal Deputy obviously was among the class of people
denoted in rule 2.11 for which a spousal relationship with the
judge created the appearance of partiality.

Y24 The State argues in response that the Chief Criminal
Deputy was not covered under the plain language of the rule
because he was not “an ‘officer, director, general partner,
managing member, or trustee’ of the State of Utah in the sense
that those terms are used in rule 2.11.” The State does not
explain precisely in what sense the rule uses those terms, but the
point seems to be based on the distinction between government
entities and corporate entities. That is, terms such as “general
partner,” “managing member,” and “trustee” suggest positions
within a private entity or corporate structure, not within a
government body. Accordingly, the State’s position appears to
be the inverse of Van Huizen’s—that the Chief Criminal
Deputy’s position is categorically outside the scope of rule
2.11(A)(2)(a).

925 We are not persuaded that the plain language of rule
2.11(A)(2)(a) answers the question presented. Taking just one
term as an example, “officer” applies to both governments and
private entities. For instance, “officer” is defined broadly as
“anyone elected or appointed to an office or position of authority
in a government, business, institution, society, etc.” Officer,
Webster's New World College Dictionary 1015 (5th ed. 2016).
Similarly, Black’s defines “officer” as “[s]Jomeone who holds an
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office of trust, authority, or command.” Officer, Black’s Law
Dictionary 1257 (10th ed. 2014) (explaining that, in public affairs,
an officer is someone who holds a public government office and
is “authorized by that government to exercise some specific
function”). These definitions make clear the concept of an
“officer” is broader than the State acknowledges and could
apply to a position like the Chief Criminal Deputy’s.

926 But on the other hand, the plain language of rule
2.11(A)(2)(a) does not clearly apply to the Chief Criminal Deputy
either. While the Chief Criminal Deputy is undoubtedly
authorized by the government to “exercise a specific function,” it
is unclear whether he was “elected or appointed” to his position
of authority as understood by the term’s definition. For instance,
it is likely that the Weber County Attorney—the Chief Criminal
Deputy’s boss—would be properly considered an officer under
the plain meaning of the term. Utah Code Ann. § 17-53-101(1)
(LexisNexis 2013) (enumerating the county attorney as one of the
“elected officers of a county”). However, it does not
automatically follow that the Weber County Attorney’s Chief
Criminal Deputy is likewise an officer of the State for purposes
of the rule.

927 We are not persuaded that rule 2.11(A)(2)(a)’s language
either plainly applies or plainly does not apply to the Chief
Criminal Deputy. Rather, rules 2.11(A)(2)(b) and (c), which
trigger recusal when a judge’s spouse is “acting as a lawyer in
the proceeding” or “has more than a de minimis interest that
could be substantially affected by the proceeding,” seem more
applicable. Relevant cases have often employed these concepts
in addressing similar conditions, and we accordingly now
consider how disqualification rules have been addressed in like
circumstances. In doing so, we keep in mind a consideration we
discussed earlier—that the disqualification rule is meant to be
applied broadly “whenever the judge’s impartiality might
reasonably be questioned, regardless of whether any of the
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specific [listed disqualifying circumstances] apply.” Utah Code
Jud. Conduct R. 2.11 cmt. 1.

1. Applicable Caselaw

928 We are aware of no published Utah decisions that analyze
a relationship like the one at issue here, where the judge is
closely related to an attorney who is not directly involved in the
proceedings before the judge, but is nonetheless a supervisor in
the public law office of the attorney handling the case in court.In
the absence of Utah precedent, Van Huizen directs our attention
to a Colorado case, Smith v. Beckman, 683 P.2d 1214 (Colo. App.
1984). In Beckman, a county court judge was married to a deputy
district attorney who “handle[d] matters exclusively in the
district court,” a separate court from the judge’s own. Id. at 1215.
The criminal defendant in Beckman, originally scheduled for trial
in county court before the county judge, requested a writ from
the district court to prevent the county judge from presiding
over his trial. He argued that the judge’s spousal relationship to
a prosecutor justified disqualification. Id. Even though the
attorney spouse was not an active lawyer on the case, the district
court found that “the powers of a deputy district attorney are
akin to that of a partner in a private law firm,” and thus the
judge’s recusal was necessary. Id.

129 On appeal, the Colorado Court of Appeals rejected that
analysis and held that a deputy district attorney is not like a
partner at a law firm “because his compensation and clientele
are set, and the prestige of the office as a whole is not greatly
affected by the outcome of a particular case.” Id. at 1216.
However, the court nevertheless held “that the husband-wife

relationship” required recusal. Id. at 1215. The court reasoned
that,

Generally, the public views married people as “a
couple,” as “a partnership,” and as participants in
a relationship more intimate than any other kind of
relationship between individuals. In our view the
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existence of a marriage relationship between a
judge and a deputy district attorney in the same
-county is sufficient to establish grounds for
disqualification, even though no other facts call
into question the judge’s impartiality.

Id. at 1216. The appellate court reached that conclusion even
though the county judge and the district attorney “[had] drafted
guidelines designed to further insulate [the attorney spouse]
from all contact with any county court cases.” Id. at 1215. Thus,
the Beckman court determined that the spousal relationship is so
close in nature that it outweighs other factors, including the
screening procedure implemented by the county attorney’s
office and the manifest distinctions between private and public
law firms.

930 The State counters with a more recent Minnesota Court of
Appeals case, In re Jacobs, 791 N.W.2d 300 (Minn. Ct. App. 2010).
In Jacobs, as in Beckman, Jacobs argued that “the assigned judge’s
impartiality can reasonably be questioned based on his spouse’s
employment with the [prosecuting] County Attorney’s Office.”
Id. at 301. And like Van Huizen in this case, Jacobs based his
claim on rule 2.11 of the Minnesota Code of Judicial Conduct,
which is functionally identical to our own rule 2.11. Compare
Utah Code of Jud. Conduct R. 2.11(A)(2), with Minnesota Code of
Jud. Conduct R. 2.11(A)(2).

31 The appellate court rejected Jacobs” argument, concluding
that “Jacobs has not shown that the judge’s impartiality can
reasonably be questioned.” Id. at 302. “Assuming that a judge’s
spouse is not personally involved in a case, the personal interest,
if any, of the judge’s spouse in the prosecution of that case to
conviction would be de minimis” and would not call for
disqualification. Id. at 302. That reasoning was based, in part, on
the fact that the “[Hennepin] County Attorney’s Office is a large
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office that prosecutes a large volume of cases.”® Id. The court also
noted “that prosecutors are not merely advocates but also
‘ministers of justice’ charged with protecting the rights of the
accused as well as the rights of the public.” Id. (citation omitted).
Finally, as the State notes, the Jacobs court specifically analyzed
Beckman and determined that the “trend of the case law has been
against the holding in Beckman.” Id. Specifically, the court’s
analysis of other holdings led it to conclude the “closeness of the
marital relationship, relied on in Beckiman, is counter-balanced by
the institutional aspects of employment in a public law firm such
as a county attorney’s office.” Id.

932 We agree with the Minnesota Court of Appeals that
Beckman is a relative outlier in the caselaw governing when a
judge must disqualify based on a spousal relationship with an
attorney in the relevant prosecuting office. For example, in State
v. Harrell the Wisconsin Supreme Court held that a judge’s
recusal from a case was not required simply because his wife
was an assistant district attorney in same county. 546 N.W.2d
115, 118 (Wis. 1996). Likewise, in Sensley v. Albritton the United
States Court of Appeals for the Fifth Circuit rejected an
argument that a judge should have recused himself because his
“spouse was an Assistant District Attorney in the office of [the]
District Attorney ..., whose office also represented the
Defendants” in the case. 385 F.3d 591, 598 (5th Cir. 2004).

133 Although we agree that Beckman sets a relatively strict
standard for disqualification compared to other cases dealing
with similar facts, we note that none of the cases taking a more
lenient approach, nor Beckman itself, involved an attorney spouse
with supervisory authority within the government office in
question. Indeed, the arguments for disqualification rejected by
appellate courts have generally been based on the assertion that

8. Hennepin County includes within its boundaries the city of
Minneapolis.
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government agencies are akin to private firms for purposes of
judicial disqualification; the arguments have not focused on the
particular responsibilities of the spouse—such as a managerial
role—that raise more specific concerns.” For these reasons, we
find the approach taken in Beckman to be of limited use in our
resolution of this case.

134 However, the State’s reliance on the facts and reasoning
of In re Jacobs is likewise misplaced because the prosecutor
spouse in Jacobs was not a supervisor within the county
prosecutor’s office like the Chief Criminal Deputy was in this
case. In addition, the Jacobs court relied on the size of the district
attorney’s office as an insulating factor that diminishes a judge
spouse’s appearance of partiality, a factor that holds far less
sway here. In Jacobs, the court noted that the Hennepin County
Attorney’s Office was “a large office that prosecutes a large
volume of cases,” 791 N.W.2d at 302, whereas here we are

9. We find no reason to disagree with the majority of decisions
that have determined that, due to the differences in both
institutional and economic incentives, a group of government
attorneys is not necessarily similar to a group of private
attorneys for the purposes of the judicial disqualification of a
spouse. See Smith v. Beckman, 683 P.2d 1214, 1216 (Colo. App.
1984) (holding that, unlike a public attorney, “[a] partner in a
law firm is said to be ‘engaged’ in every case in which a member
of his firm represents a party, primarily because he has a
financial interest in the outcome of the case”); In re Jacobs, 791
N.W.2d 300, 302 (Minn. Ct. App. 2010) (noting the institutional
difference between prosecutorial offices and private firms);
accord Regional Sales Agency, Inc. v. Reichert, 830 P.2d 252, 258 n.8
(Utah 1992) (citing favorably Beckman, 683 P.2d at 1216, for the
proposition that public attorneys typically do not benefit from a
judge’s decision in the way that some private attorneys do).
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addressing the substantially smaller Weber County Attorney’s
Office.10

935 Thus, while we are not inclined to follow the Colorado
decision in Smith v. Beckman, as Van Huizen urges, we are not
persuaded by the State that the Minnesota Court of Appeals
approach from In re Jacobs is fully applicable here, either.

2. The Pertinent Facts

136 Having discovered no precedent to guide our resolution
of these particular circumstances—where a judge is married to
an attorney with a supervisory role within the office prosecuting
the case—we consider the specific circumstances at issue here.

137 It is uncontested that the Juvenile Judge did not disclose
her relationship to the Chief Criminal Deputy in the Weber
County Attorney’s Office during the juvenile phase of the case
and Van Huizen learned of the relationship only after he was
bound over as an adult.” As a consequence, no knowing and

10. “As the largest public law office in Minnesota, with more
than 400 employees, [the Hennepin County Attorney’s Office]
handle[s] tens of thousands of adult felony, juvenile and civil
cases each year.” 2015 Highlights, Hennepin County Attorney,
http://www .hennepinattorney.org/highlights2015 [https://perma.
cc/NV6H-6EEE]. See also QuickFacts, Hennepin County,
Minnesota, United States Census Bureau, http://www.census.
gov/quickfacts/table/PST045215/27053,49057  [https://perma.cc/
8VVM-E3CK] (comparing the July 1, 2015 populations of
Hennepin County (1,223,149) and Weber County (243,645)).

11. We acknowledge that the Juvenile Judge may have assumed
that the litigants, or more probably their lawyers, were generally
aware that her husband was the Chief Criminal Deputy and that
the lawyers would raise a concern if one were warranted. We

(continued...)
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voluntary waiver of any perceived partiality could have
occurred here, nor did Van Huizen have the facts necessary to
move to disqualify the Juvenile Judge.’? Further, the record
shows that the Chief Criminal Deputy had at least some
involvement in Van Huizen’s case once he was bound over to
the district court. For instance, the Chief Criminal Deputy
himself responded on behalf of the Weber County Attorney to
communications from Van Huizen's current counsel when
counsel substituted into the case. In addition, the district court’s
docket shows that the Chief Criminal Deputy requested digital
copies of several proceedings, on behalf of either himself or a
colleague, on the same day that his spouse signed the bindover
order.

938 The record does not reveal the specific nature of the
relationship between the Chief Criminal Deputy and the deputy
county attorney who actually handled Van Huizen's case. The
only information contained in the record on that point comes

(...continued)

agree with the Vermont Supreme Court, however, that “[i]t is
not appropriate to make such an assumption.” Velardo v. Ovitt,
2007 VT 69, 1 29 n.3, 933 A.2d 227 (addressing a situation where
“the assistant judge [may have] thought that the litigants or their
lawyers were generally aware of the sibling relationship”
between the judge and a guardian ad litem). This is particularly
the case given that it is the party’s decision, in consultation with
counsel, whether to waive a potential conflict, not the attorney’s.
See Utah Code Jud. Conduct R. 2.11(C) (allowing waiver only if
the “parties and lawyers agree” to waive, and incorporate the
agreement into the record).

12.In a sworn declaration, Van Huizen stated that, “If I had
known” that the Juvenile Judge “[was] married to the Chief
Deputy of the Criminal Division,” “I would have requested a
different judge who had no ties to the office prosecuting me.”
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from a brief filed in district court after the bindover in question.
In that filing, the State represented that the Chief Criminal
Deputy “does not supervise the attorneys in juvenile court; he
does not screen cases in juvenile court and is not involved in
juvenile court matters, those responsibilities are under the
purview of other attorneys.”

39 We accept that characterization of the Chief Criminal
Deputy’s role in the juvenile court proceeding. And while we
accept the State’s general characterization of the workflow in the
Weber County Attorney’s Office, we also note that on appeal the
State does not contest Van Huizen's basic premise, namely that
his juvenile bindover hearing was criminal in nature. See Utah
Code Ann. § 78A-6-702(1) (providing that actions against minors
accused of crimes like the one at issue here “shall be [filed] by
criminal information”). That premise suggests that the attorney
handling the matter in juvenile court interacted with the Chief
Criminal Deputy’s at some level, even if the chain of command
had an additional supervisory layer while the case was in
juvenile court.

940 The record before us seems to confirm that inference. For
example, a single county prosecutor represented the State
throughout this case, first in the juvenile court and then in the
district court after bindover. Particularly given that the Chief
Criminal Deputy had at least some involvement with the case
once it reached district court and there is no evidence in the
record of a screening procedure, it seems unlikely that the Chief
Criminal Deputy was completely walled off from the juvenile
court proceedings in Van Huizen’s case. Similarly, we cannot
conclude that there was a separation of any substance between
the juvenile and the adult proceedings—Van Huizen’s entire
case appears to have occurred within the same organizational
line at the county attorney’s office. Indeed, the case attorney and
the Chief Criminal Deputy apparently worked together on the
case once it arrived in district court. Therefore, because he was
head of the criminal division of the Weber County Attorney’s
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Office and the same attorney represented the State throughout
Van Huizen’s prosecution in juvenile and district court, it is
reasonable to conclude that the Chief Criminal Deputy was in
the chain of command over the attorney handling the juvenile
side of the case, even if he did not supervise the juvenile portion
directly.

41 In any event, the overall goal of the county attorney’s
office was to move Van Huizen from juvenile court to district
court by means of the bindover proceeding—from a forum
where the Chief Criminal Deputy may have had some
attenuated role to one where it is clear the Chief Criminal
Deputy exercised supervisory authority. With this backdrop in
mind, we now consider the nature of various positions within
the county attorney command hierarchy as they relate to the
question before us.

3. Implications of the County Attorney’s Chain of Command

42 We begin our analysis at one end of the chain of
command, with the proposition that the Juvenile Judge would
have been obligated to recuse had the Chief Criminal Deputy
actually appeared in or worked on Van Huizen's juvenile case
directly —that is, if he had been a counsel of record. Under rule
2.11(A)(2)(b), disqualification i