Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1959

Geneva Lumber Co. v. Payne and Day, Inc. : Brief of
Appellant on Appeal

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_scl
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.

Allen B. Sorensen; Young, Young & Sorensen; Attorneys for Appellant;

Recommended Citation

Brief of Appellant, Geneva Lumber Co. v. Payne and Day, Inc., No. 9075 (Utah Supreme Court, 1959).
https://digitalcommons.law.byu.edu/uofu_sc1/3379

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact

hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3379&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3379&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3379&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3379&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/3379?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3379&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

rl
|

In the Supreme Court of the

State of Ul{ I L E E

S50 2 41559

[ TS P———

GENEVA LUMBER COMPANY, S Brmnoms ut, ok
Appellant,
e CASE

PAYNE AND DAY, INC., a NO. 3075
corporation,
Respondent

APPELLANT’S BRIEF ON APPEAL

ALLEN B. SORENSEN, for
YOUNG, YOUNG & SORENSEN

Attorneys for Appellant

oy Tialbielbl Op . e SRl

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
1 errors



TABLE OF CONTENTS

STATEMENT OF FACTS . ............ ... coinn.
STATEMENT OF POINTS RELIED ON...........

ARGUMENT:
POINT 1

RESPONDENT BY ITS CONDUCT WAIVED
THE CONTRACT REQUIREMENT THAT ADDI-
TIONS OR DELETIONS IN THE MATERIALS TO
BE FURNISHED WERE TCO BE MADE IN WRIT-
ING, OR IT IS ESTOPPED TG SO ASSERT, AND
EVIDENCE ON THIS PCINT DOES NOT VIOLATE
THE PAROLE EVIDENCE RULE. ...............

POINT I

RESPONDENT'S AGENT, C. E. SLAVENS, HAD
ACTUAL OR APPARENT AUTHORITY TO WAIVE,
ALTER OR CHANGE REQUIREMENTS OF THE
CONTRACTS oot e,

POINT III

THE ORIGINAL CONTRACTS ARE FOR THE
DELIVERY OF SPECIFIED AMOUNTS OF NAMED
MATERIALS AND EVIDENCE OFFERED AND AD-
MITTED TO SHOW OTHERWISE VIOLATES THE
FAROLE EVIDENCE EUULE

....................

POINT IV

THE LIEN WAIVERS FOR PURPOSES OF
THIS ACTION, ARE MERE RECEIFPTS AND EX-
TRINSIC EVIDENCE MAY PROPERLY BE ADMIT-
TED IN EXPLANATION THEREOF .............

CONCLUSION . ... it e

Sponsored by the S.J. Quinney Law Librar
Library Services a

11

16



TABLE OF CONTENTS (Continued)
Page
AUTHORITIES CITED

Brixen v. Jorgensen et al., 33 Utah 97, 92 Pac. 1004, ... 20
Continental Bank & Trust Co. v. Bybee et al,, 6 Utah

24 98,308 P. 24 TT3. ... ... e 18
Frank T. Hickey v. Los Angeles Jewish Community

Council, et al,, 276 P, 24 52, _. Cal coee 10
Last Chance Ranch Co. v. Erickson, 82 Utah 475, 25

P. 24 052 ... 18

Martin v. Stevens, Utah.. __ 243 P. 28 7T47.. 23
Park v. Moorman Mig. Co., et al,, Utah ,

241 P 2d 14, e 14
Salzner v. Jos. G. Snell Estate Corp., 81 Utah 111, 16

P. 2d 928 ... e 7, 10
Sitkin, et al. v. Smith et al.,, 276 Pac. 521, —___ Arjz,

..................................... 10
Union Century Life Assurance Co. v. Glasscock, 110

SW 2d 681, 270 Ky. 700, 114 ALR 373.......... 15
William v. ZCMI, 6 Utah 24 283, 312 P. 2d 564. .. ... 3
Winchester v. Egan Farm Service, Inc., 4 Utah 2d 123,

2883 P. 2d T90. ... ... 3

TEXTS CITED
A, L. I. Restatement of the Law of Agency, Sec. &, 49,

D0, 1] e 15
Same, Sec. 284 ... ... L. e 14
A. L. I. Restatement of the Law on Contracts, Sec. 40T 6
1 Jones on Evidence {4th Ed.) 487, Sec. 256, ......... 14
2 Jones on Evidence (4th Ed.) 8691f, Sec.’s 454, 460,

4626 ... 18

Sponsored by the S.J. Quinney Law Librar
Library Services a




TABLE OF CONTENTS (Coatinued

2 Jones on Evidence {4th Ed.} 936, Sec. 491.......... 19

1 Mecham on Agency (2d Ed.) 174-8, Sec.’s 241-5;
P 215, Sec. 298 ... .. 15

2 Mecham on Agency (2d Ed.} 1353, Sec. 1780......, 14
RULES CITED

Rule 41(b), URCP. ... .. ... ... .., 2

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



In the Supreme Court of the
State of Utah

GENEVA LUMBER COMPANY,
Appellant,

VE. CASE
PAYNE AND DAY, INC,, a. NO. %075
corporation,
Respondent

APPELLANT’S BRIEF ON APPEAL

STATEMENT OF FACTS

This case arose out of a series of contracts whereby
appeilant undertook to provide certain building materials
to respondent in construction of sixty-one houses in Orem
and Provo, Utah. (Exhibits 6 to 11). An examination of
these exhibits shows that under these contracts appellant
was to provide certain specified amounts of named mate-
rials. They were not contracts to provide all the materials

necessary for the constructicon of these houses.
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_ All contracts contain the following or similar provi-
slon:  “It is mutually agreed that any additions or dele-
tions in the materials to be furnished are to be given in
writing by party of the second part (respondent) to party
of the first part (appellant), and the value of the change,
based upon prices quoted in the attached list, shall either
be added or subtracted from the origimal coniract.”

This action was brought to recover for materials not
named in the comtract but delivered to the projects, and
for amounts of materials delivered in excess of quantifies
namea in those contracts. For convenience throughout the
trial of the case those items delivered but not named in the
contract were referred to as “exiras”, and those items
named in the comiract, but for which the appellant. claims
an excess over and above the amounts thus named was de-
livered are called “overages”. This designation is followed
here. It is agreed that none of these extras or overages
were ordered in writing by respendent. Appeltant’s theory
is that this provision contained in these contracts was either
waived, modified, or that the defendant is estopped to as-
sert such defense.

When the appellant rested, the respondent moved to
dismiss (R. 26; Tr. 478). The trial court granted the mo-
tion and entered an order of dismissal. This appeal is taken
from that order .

It is observed that in entering that order, the trial court
did not make findings of fact and conclusions of law as
provided by Rule 41 (b). U. R. C. P. We believe the nie
in this jurisdiction to be that, in ruling upon a motion for
nonsuit at the end of plaintiff's case, and in reviewing the
granting of such motion. the trial court and appellate court

will assume that all facts and legitimate inferences that

Sponsored by the S.J. Quinney Law Libra ded by the Institute of Museum and Library Services
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can be deduced therefrom arising from plaintiff’s evidence
will be taken as true. Martin v. Stevens, Utah
, 243 P. 2d 747; William v. Z. C. M. L, 6 Utah 2d
283, 312 P. 2d 564; Winchester v. Egan Farm Service, Inc.,
4 Utah 24 129, 288 P. 24 790. We present our facts in light
of that rule.

Appellant first engaged in transactions with respond-
ent, through its agent, Mr. C. E, Slavens, in January, 1957
(Tr. 283). At that time Mr. Davis, through negotiations
with Mr. Slavens, submitted bids for providing materials
for construction of the first series of houses involved in this
action (Tr. 284ff), Through these bigs, the parties entered
into a contract for the appellant to provide the materials
named in the contract, at the prices therein specified (Exh.
§). Subseguently through the spring and summer of 1957,
the parties entered into five additional contracts similar
in form, to provide materials for a total of sixty-one houses
{Exh.'s T to 11).

Early int the cowrse of performance of the contracts
appellant Isarned that more and different materials were
being ordered and delivered than called for in the contract
(Tr. 80). He took this up with respondent’'s superintendent,
and was assured that the latter would take this up with
Mr. Payne or Mr. Day, the “powers” in the corporate re-
spondent, and that unless appellant heard otherwisze, writ-
ten orders would not be necessary (Tr. 299). He did not
hear otherwise, Respondenti's superintendent even joined
in setting up the mamer of keeping track of the extras and
overages (Tr, 353).

Appellant began to bill respondent for these extras
and overages, but the billing was returned by respondent'’s
superintendent, with the exhortation that this should not

Sponsored by the S.J. Quinney Law Libra ded by the Institute of Museum and Library Services
Library Services hy the Utah State Library.
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be done, as it confused the corporate officers, but that the
parties should keep track of such extras and overages, and
that appellant and respondent's superintendent wotld get
to gether at the end of the projects and settle up (Tr. 351-
354).

Accordingly, at the end of construction appellant de
termined he was owed $7,751.79 for these overages and
extras, hilled the respondent therefor, but was refused any
payment at all {Tr. 356-357). This action was brought
o recover such -suml.

JAs. stated, there were no findings of fact or conelu-
sions of law, although these were not waived., The issues
musti, therefore, be determined from the course of the {rial.
Because this is an appeal from a non-suit, we believe it
must be taken as fact that materials to the value stated,
not included in the contracts, were delivered to respondent
and were not paid for, and that they were delivered at the
instance of the superintendent of the respondent.

Upon the trial it was urged frequently and vehemently
that no evidence could be admitted of the deliveries of over-
ages and extras because this violated the parole evidence
rule. It was urged further that the parole evidence rule
precluded such evidernce because of what counsel denomi-
nated the “package method” of billing on orders such as
here involved, Counsel for respondent apparently takes
the view that under these contracts appellant was to pro-
vide all materials required for the houses and therefore
he could not introdwee such evidence because it varied the
terms of the contract.

Respondent further took the view that Mr., C. E. Sla-
vens, corporate superintendent, had no authority to waive
any provision, aiter, or amend the writien contracts. It

Sponsored by the S.J. Quinney Law Library
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was further urged that in view of the fact that lien waivers
had heen signed by the appellant, he could not now assert
claim for any materials. That is, respondent’s view was
that appellant could put on no evidence calculated to ex-
plain the lien waivers, We believe this defines the issues.
We shall assume that the trial court granted the nonsuit
on all issues.

STATEMENT OF POINTB
POINT I

RESPONDENT BY ITS OCONDUCT WAIVED THE
CONTRACT REQUIREMENT THAT ADDITIONS OR
DELETIONS IN THE MATERIALS TO BE FURNISHED
WERE TO BE MADE IN WRITING, OR IT IS ES-
TOPPED TO SC ASSERT, AND EVIDENCE ON THIS
POINT DOES NOT VIOLATE THE PARQLE EVIDENCE
RULE.

POINT 11

RESPONDENT'S AGENT, C. E. SLAVENS, HAD
ACTUAL OR APPARENT AUTHORITY TO WAIVE, AL-
TER OR CHANGE REQUIREMENTS OF THE CON-
TRACTS.

POINT 1I1

THE ORIGINAL CONTRACTS ARE FOR THE DE-
LIVERY OF SPECIFIED AMOUNTS OF NAMED MA-
TERIALS AND EVIDENCE OFFERED AND ADMIT-
TED TO SHOW OTHERWISE VIOLATES THE PAROLE
EVIDENCE RULE.
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POINT IV

THE LIEN WAIVERS, FOR PURPOSES OF THIS
ACTION, ARE MERE RECEIPTS AND EXTRINSIC
EVIDENCE MAY PROPERLY BE ADMITTED IN EX.
PLANATION THEREOF.

ARGUMENT

POINT 1

RESPONDENT BY ITS CONDUCT WAIVED THE
CONTRACT REQUIREMENT THAT ADDITIONS OR
DELETIONS IN THE MATERIALS TO BE FURNISHED
WERE TOC BE MADE IN WRITING, OR IT IS ES-
TOPPED TO S0 ASSERT, AND EVIDENCE ON THIS
POINT DOES NOT VIOLATE THE PAROLE EVIDENCE
RULE.

As is shown in argument under Point IT of this brief,
appellant dealt with the corporate respondent solely through
its agent, C. E. Slavens. The authority of this gentlemen
will be assumed for purpose of argument under this point.

Concerning parole modifications in written contracts
requiring that changes be in writing, the American Law
Institute, Restatement of the Law of Contracts, Section
407, states:

“The fact that an agreement to rescind or modify
a prior contract is oral dees not render it inoperative
except in the cases and to the extent that a Statute of
Frauds requires, under the rules stated in sections 222-
224, whether the prior contract is oral or is in a sealed
or unsealed writing.”

Comment (a) under this section states in part: “When-
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ever two persons contract, no limitations self-imposed can
destroy their power to contract again.” We believe this is
good law and that it prevails in this jurisdiction. Salzner v.
Jos. G. Snell Estate Corp,, 81 Utah 111, 16 P. 2d 928,

The contracts (Exh. 6-11) contain essntially the same
provision:

“It is mutually agreed that any additions or de-
letions inl the materials to be furnished are 1¢ be given
in writing by Party of the Second Part to the First
Party, and the value of the changes, based upon prices
quoted in the attached lists, shall either be added or
subtracted from the original contract.”

When appellant learned thal more and different ma-
terials were being ordered and delivered than was provided
in the materials lists as parts of the contracts, he immedi-
ately contacted the superintendent of respondent, Mr. C.
E, Slavens (Tr. 351-3}). We quote from the record:

Y@, In July of 1957, you say you sent i statment
to Payne & Day, Inc., through Mr. Slavens?

A. We sent it to Mr. Slavens, addressed te Payne
and Day, ves.

. I show you what is marked as Plaintiff’s Ex-
hibit 19 and ask you if that is the statement which was
sett?

A. That is the one that was sent, yes,

Q. And in response 10 that hilling, did you have
any conversation with Mr. Slavens?

A. Mr. Slavens came in the office.

{(Objection and argument}

. Where did it take place?
A, Tn our office.
). Who was present?

ed by the Institute of Museum and Library Services
by the Utah State Library.
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A. Mrs. Davis, myself, and I am not sure whether

Clyde was there or not.

Q. Tell us what was said by Mr. Slavens and what
was said by you and any other persons participating
in the conversation.

{(Objections and argument)

A. Mr, Slavens brought in the invoice with him.

Q. You are referring to the exhibit?

: A, Exhibit 19, When he came in, he showed it
to me, He said, “John, if you send that to Payne and
Day, they would not have anything to do with it, they
wodd not know what the contract is and if you send
them tor them, it will ball them up. What we want to
do is keep a record.”” How nice it would be, he sug-
gested, a little record kept day by day and at the com-
pletion of the job, we would go through and take the
credits and debits and come up with the difference and
he would get a check and that is the reason Payne and
Day was not billed by the month.”

See also Transcript of Trial, 28-29, 304.5,

Appellant, when he discovered additional and different
materials were being ordered, attempted to get in touch
with the corporate officers, but without success (Tr, 299,
340). He was then assured by Mr. Slavens that the latter
had the authority, unless Payne called Davis, and that ev-
erything was ‘“okeh.” True, the trial court ordered this
stricken, on the theory that it was an attempt to prove
agency by the declarations of the agent. We submit that
this was error, as the agency of Slavens was never in dis-
pute, only the extent of his authority as agent, This is
treated with authorities in Point II,

After the contracts, with material lsts, were entered
into, the plans of the houses were changed (Tr. 61). Two

Sponsored by the S.J. Quinney Law Librar
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houses were increased in size without notice to appellant
{Tr. 199, 201, 350}. Porch columns, a substantial item not
on the contract material lists, and not shown on plans, were
added by Mr. Payne and Mr. Day and provided by appel-
lant, at Mr, Slavens’ order (Tr. 186-7). Window sills also
were added (Tr. 187). Slavens, who had an immediate
interest in keeping the prices down (See Exh.'s 20-22) even
priced the cost of adding porch columns and passed this in-
formation on to Mr. Payne and Mr. Day (Tr. 187).

Many items were simply ‘forgotiten” by Mr. Slavens
when he draw the material lists, part of the contracts. Roof-
ing felt was used for subfloors in kitchens, baths and gable
ends of all frame houses, o order of Slavens, though il
was not on the material lists {Tr. 166). Walls of the houses
were of sheetrock, substantial quantities of sheet rock nails
were ordered from appellant, yet these were left out in the
material lists because Slavens ‘“forgot” (Tr. 193). The
same is true of rabetted window sills (Tr. 181), cabinet
hinges (Tr. 193), deoor hinges (Tr. 195), though these were
on the coriginal plans and specifications, prepared by Sla-
vens. Exhibit 23 shows what Slavens considered as re-
quired to enlarge the two houses after commencement of
the project and the execution of the contracts by appeliants.
This shows substantial additional materials, but appellant
knew nothing of the enlargement until after the fact, when
respondent ran out of roofing material (Tr, 80). After con-
struction was under way respondent had difficulties with
F.H.A. and was required to use additional steel in footings
{Tr. 229ff).

The trial court steadfastly refused to allow appeliant
to testify to a conversation with Mr. Slavens when appel-
lant learned of the use of additional and different materials,

ed by the Institute of Museum and Library Services
by the Utah State Library.
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In. which Slavens assured appellant that a written change
order would not be required (See opening statement, Tr. &
7). The court's reason stated was that we were attepting
to prove agency by declarations of the agent. This, we
submit, was error. Our attempt was to show the exteat
of authority of an admitted agent, and testimony scught
was part of the res gestae. Slavens, respondent’s agent,
who profited with respondent by seeing that appellant
was not paid for extras and overages, did, however, admit
such conversation (Tr. 224).

The project was a large one—to build sixty-one houses
in one season. We respectfully submit that the entire rec-
ord shows onhe concern only on part of respondent, to get
the job done. That it paid no attention to the contract re-
quirement in issue. Thal it, through its agent, simply or-
dered and picked up additional materials as needed, as con-
struction. progressed and as changes in plans were made,
and that it thereby waived, or is estopped 1o assert, the
contract reqguirement that changes in material lists be inade
in writing. See Salzner v. Jos. G. Snell Estate Corp., 81 Utah
111, 16 P. 2d 928; Frank T. Hickey v. Los Angeles Jewish
Community Council, et al, 276 P, 24 52,. ... .. Cal....... :
Sitlin et al v. Smith et al, 276 Pac. 521, ... ... Ariz. .. ..

The record is replete with objections and arguments
that the admission of testimony concerning transactions
and conversations followinhg the eniry into the contracts
and during construction was violative of the parole evidence
rule. That rule precludes extrinsic evidence of fransactions
prior to or confemporanous with execution of an unambig-
ucus written contract, intended to vary its terms. We sub-
mit that we offered no such evidence, thouigh, as argued un-
der Point III of this brief, respondent did just that. We

Sponsored by the S.J. Quinney Law Libra ded by the Institute of Museum and Library Services
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have consistently admitted the delivery of and payment for
the materials listed in the written contract, and make no
claim therefor. We continue to maintain that a provision
of those written contracts was waived, or that a separate
and distinet contract or contracts were made, or that re-
spondent, by its conduct, is estopped to deny otherwise,
and that appellant is entitled to payment for overages and
extras ordered by respondent.

POINT 1I

RESPONDENT'S AGENT, C. E. SLAVENS, HAD
ACTUAL OR APPARENT AUTHORITY TO WAIVE, AL-

TER OR CHANGE REQUIREMENTS OF THE CON-
TRACTS.

Numerous and lengthy were arguments on the trial
that Slavens held a position of limited authority, which did
not extend to waliving a provision of the written contract,
or ordering additional or different materials. He was called
“construction superiniendent,” which, it seems was alone
considered as such limitation. His contracts of employ-
ment (Exh.'s 20, 21, 22) were introduced to show such limi-
tation, which, we submit, they do nhot.

Appellant and his agents dealt solely with the corpo-
rate agent Slavens, and never with the officers, Payne or
Day (Tr. 77-79, 100-102, 103-104, 114, 120-21, 147-149,
283-4), Slavens drew the contracts between appellant and
respondent (Tr, 388). Slavens drew or had drawn the plans
and specifications for the houses (Tr. 426-27), but theze
were not made available {o appelant prior to his bidding
and signing the material contracts (Tr. 80, 178). Slavens

Sponsored by the S.J. Quinney Law Librar
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preparved the material lists, part of the written contracts
(Tr. 178). (See also Tr. 426ff).

Appellant was never informed of Slavens’ contracts of
employment or any limitation on his authority (Tr. 425-6).
These contracts (Exh.'s 20-22) bear examination, They
recite that Slavens, called the General Construction Super-
intendentt, “is experienced in the hilding of houses and in
preparing the initial building program and construction
estimates for the construction of numerais houses.” They
then provide that he will proceed to oversee and supetvise
construction of the houses, but will not devote his full time
thereto. He “agrees to proceed expeditiously, in a work-
manlike manner, to complete the construction” of the hou-
ses, A detailed statement of his compensation is then spelled
out, followed by the most interesting provision—that he
will participate to the amount of half the savings to the
extent he can hold the prices of the houses below a named
figure—he was to share in the profit made by keeping sub-
contractors’ and materialmen’s payments down. Nothing
further appears defining or limiting his authority, or grant-
ing him the authority he proceeded to assume.

On his own testimony, Slavens drew or provided the
plans, prepared the material lists, drew the contracts with
subcontractors, negotiated the contracts, supervised con-
struction, delivered the payments, prepared the lien waivers
and collected them when signed, and generally “ran the
show.” (Tr, 428-30). We quote the record (Tr. 431};

“@. As a matter of fact, you (Slavens}) did all of
the dealings in connection with this project with Mr.
Davis on behalf of Payne and Day, did you not?

A. 5o far as I know, yes.

Sponsored by the S.J. Quinney Law Library
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. Because yoil were in charge of the entire pro-
ject, were you not?
I was construction superintendent.
Of the entire project?
Of the entire project, ves.
And your job was to get the houses built?
Yes.”

Rl M

As a matter of fact, Slavens was at appellant’s place
of business almost daily (Tr. 197, 221}, at which time he
would pick up or order materials (Tr. 79, 259).

During direet examination of appellant, we undertook
to show that the agent, Slavens, made representations to
appellant as to the extent of his authority. When appel-
lant Davig learned that two houses had been increased in
size after he had contracted with respondent, he endeavaored
to get in touch with Mr. Payne or Mr. Day. We quote from
the transcript (Tr. 299):

“Q@. (The Court) You say you called Mr. Payne
for the purpose to see who was authorizing the bigger
house?

A, And to get anthorization.

). {(By Mr, Ivins) to go ahead?

] [ % *®

Q. (By Mr. Iving) Did you pet ahold of Mr.
Payne?

A. No.

Q. Why did you discontinue trying to get ahold
of him?

A, Mr. Slavens told me, “T have the complete au-
thority to go ahead. If Mr. Payne don't get in touch
with you in an hour, you can f{igure everything is
okey.”

Q. Did he get in touch with you?

A. I never heard from Hr. Payne at all.”

Sponsored by the S.J. Quinney Law Libra ded by the Institute of Museum and Library Services
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The trial court ordered this stricken as an attempt to
prove extent of authority of the agent by his own state-
ment.

At the commencement of the transaciion, appellant
began biliing Payne & Day, Inc, for extras and overages
(Tr. 158). Mr. Slavens brought the billing back to appel-
lant and a conversation was had between him and appel-
lant, the substance of which the trial court refused to ad-
mit, on the ground it was an attempt to prove agency by
tatements of the agent. A proffer of proof was made (Tr,
163) that Mr. Slavens returned the billing, and instructed
appellant to keep track of the extras and overages until
completion of the project, at which time they would settle
up as Slavens had done on prior projects, for the reason
that billings as extras and overages were delivered would
confuse Mr. Payne and Mr, Day. See also Transcript, 455-
457. '

We respectfully submit that the trial court cornmitted
error in excluding such evidence. There never was a ques-
tion but that Slavens was agent of the corporation. The
issue raised was the extent of his authority, and appellant’s
notice of any purported limitation, We respectfully sub-
mit that such declarations of the agent were admissible as
part of the res gestae—they were part of the act for which
he was agent of the corporate respondent. Park v. Moor-
man Mifg. Co. et al,, ______Utah , 241 P. 2d 914;
2 Mecham on Agency (2d Ed.) p. 1353, Sec. 1780; I Jones
on Evidence (4th Ed.) 487, Sec. 256; A. L. I. Restatement
of the Law on Agency, Sec. 284,

We respectfully submit that on these facts, Slavens
had apparent authority {o bind the corporate respondent,
either on a theory of waiver of the requirement of the con-
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tracts that changes be in writing, on a theory that the ex-
tras and overages were in fact a new contract, in the nature
of an open account ,or a theory that the respondent prin-
ciple is estopped to deny its agent’s authority to bind it.
The Supreme Court of Kentucky, in the case of Union Cen-
tury Life Assurance Co. v. Glasscock, 110 SW 2d. 681, 270
Ky. 750, 114 ALR 373, has stated well our position:

“If one puts another into, or knowingly permits
him to occupy, a position in which, according to the
ordinary experience and habits of mankind, it is usual
for the occupant to have authority of a particular kind,
anyone having occasion to deal with one in that po-
sition 15 justified in inferring that the person in ques-
tion possesses such authority, unless the contrary is
then made knowmn."

See also 1 Mecham on Agency (2d. Ed.) 174-178, Sec.
241-245, and page 215, Sec. 298; A. L. 1. Restatement of the
Law of Agency Sec. 8, 49, 50, 141,

We believe the record shows that Slavens had aetual
authority to thus waive the provisions of the contract and
bind his corporate principal for the extras and overages.
Appellant also had contracts with respondent for the roof-
ing of the same sixty-one houses involved (Tr. 289} (Exh.’s
26-29), Two of the houses were increased in size afier
appellant had execuited the contracts in issue, necessitat-
ing more roofing materials, which were ordered orally by
Slavens, without wriltten amendment to the contracts. The
roofing was delivered by appellant, and was paid for by
Payne and Day, Inc. on Slavens' authority, still without
written order, though the contracts for roofing and those
for other materials were identical in requiring such writ-
ten authority (Tr. 289-294). What more evidence, apart
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from an absolute admission by the corporation, need one
have as to the extent of Slavens’ authority?

POINT III

THE ORIGINAL CONTRACTS ARE FOR THE DE-
LIVERY OF SPECIFIED AMOUNTS OF NAMED MA-
TERIALS AND EVIDENCE OFFERED AND ADMIT-
TED TO SHOW OTHERWISE VIOLATES THE PAROLE
EVIDENCE RULE.

Throughout the trial counsel for respondent held forth
extensively on what he denominated the “package” method
of bidding materials for houses. Over our objection, re-
spondent was permitted to go beyond the scope of our di-
rect examination, and inferrogate Slavens extensively on
his interpretation of the contract on this point (Tr. 289f).
It seems that according to his theory, appellant was merely
to furnish all materials needed for the houses, and that the
material lists, part of the contracts, are a sort of guide—
a sort of norm, both as to kind and amount, the only limi-
tation being something in the nature of the ejusdem gen-
eris rule. Appellant was not to provide materials for floor-
ing, cement work, brick, painting, and the like, but except
for that he was to deliver whatever Slavens and his prin-
cipal wanted, though plans could be changed from day to
day.

Perhaps respondent was relying on what it considered
a practice of the trade. If so, this is strange, Counsel for
respondent said, “It is an explanation of a system that was
rsed, that we don't see used very often in the business.”
(Tr. 389). Slavens denied knowledge of its general use
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('Tr. 433). No evidence of business custon. or practice was
offered.

If it had been, it would be objectionable,. We submit
that the contracts are plain, unambiguous, and require no
explanation by extrinsic evidence. Except for Exhibits 6
and 10, the contracts provide that “First Party (appellant})
agrees to furnish materials” for the identified houses “as
per attached lists,” which become a part of this agreement.”
Exhibits 6 and 10 add the {ollowing: *“It is understood that
this is an average price, and the fact is taken into consider-
ation that scheme 2 has one more truss than the other
schemes, and that scheme 1 and 2 do not have 20x10x16
or 2 pieces 2x4x10 barge rafters that are on the lists.” That
13, in those mstances where there is a variation in construc-
tion from the general plan, this is covered in the contracts
themselves.

The lists are broken into two sections, denominated
package 1 and package 2. The record shows that package
1 was supposed 1o be what was required from appellant to
take the houses to an inspection stape, and package 2 was
suppoged to be what was required from appellant 1o take
the houses to final inspection. The only other use of the
term package in the contracts is: “It is understood that
delivery will be made und billed by package number per
attached lists.” (emphasis added) That is, the term “pack-
age’ was used in the contract simply to conivol delivery and
billing. We see no ambiguity,

The material lists specify fixed guantities of named
materials. Appellant did not contract to provide all mate-
rials needed to build the houses, or all materials needed to

ring .them to any inspection siage. Had the materials
been destioyed, stolen, or otherwise disposed of after de-
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livery, that was no concern of appellant. We submit that
the cohtracts are clear and unambiguous. No explanation
of what was meant was needed, none should have been ad-
mitted, and the court erred in permitting Slavens to go on
extensively about his own peculiar “package” theory,
thouzht up, we suspect, after the fact. It was error to per-
mit Slavens to testify as to his intentions. Continental
Bank & Trust Co, v Bybee et al. 6 Utah 2d, 98, 306 P2d. 773;
Last Chance Ranch Ceo. v. Erickson, 82 Utah 475, 25 P2d.
952; 2 Jones on Evidence (4th Ed.) 869, Sec, 454, 460, 462-
6.

POINT IV

THE LIEN WAIVERS, FOR PURPOSES OF THIS
ACTION, ARE MERE RECEIPTS AND EXTRINSIC
EVIDENCE MAY PROPERLY BE ADMITTED IN EX-
PLANATION THEREOF.

It is remembered that the contracts, Exhibits 6 to 11,
confained material lists, setting forth specific quantities of
specific items, broken into two groups, denominated pack-
age one and package two. These materials listed in the
written contracts were to be billed for according to this di-
vision. That is, when the materials listed in what is called
package one were delivered, they were to be billed for as
a unit, and were to be paid for as such. This was followed,
ahd no question arises thereon,

At the time of payment lien waivers were signed by
appellants (Exhibits 12-16). These lien waivers were pre-
pared by Mr, Slavens, and insisted on by him before pay-
ment, in order to continue with the hank financing (Tr.
430-31). Mr. Clyde Davis testified to executing these, and
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explained that they were for the materials listed on the
written contracts only (Tr. 91).

One of the grounds for the motion for non-suit. was
that the appellant “has receipted the defendant (respond-
ent} as having bheen paid in full.” {Tr. 478; R. 26). We
take it that this is based upon these lien waivers,

This is mot a lien foreclosure action. It is brought to
recover for materials delivered for which appellant has not
been paid. The record amply shows that the overages and
extras were in fact delivered, and that they were not paid
for, Davis has brought suit for the extras and overages,
and Slavens testified that appellant has been paid nothing
but the contract sums {Tr. 451). On motion for non-suit
these facts should be deemed true. For purposes of this
action, the lien waivers are a receipt merely, and they are
explained as a receipt for the materials called for in the ma-
terial lists, part of the written contract—materials for
which we have never sought payment in this action. Most
of them recite: “This Payment Covers Material, Package
No. 1 (or No. 2, as the case may be),” thus being expressly
restricted to the material lists, although some recite mere-
ly: “This Payment Covers Material, Payment in Full.” On
these latter it is noted that there is only one lien release,
though the contract calls for delivery in two separate pack-
ages, 10 be billed separately.

We quote from 2 Jones on Evidence (4th Ed.) p. 936,
Sec, 491;

“The rule excluding testimony which is offered
for the purpose of contradicting, varying or explaining
the terms of a written instrument may not be success-
fully involced where the writing in dispute- constitutes
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a mere receipt which does not embody or set forth the
terms of a contract.”

This court has so held in the case of Brixen v. Jorgen-
sen et al., 33 Utah 97, 92 Pac. 1004, wherein it was held
that the contract to sell realty, in so far as it recited the
amount remaining unpaid upon its execution, was only a
receipt, and that parole vidence was admissible to show
that the amount actually received was less than that stated.

If the trial court relied on these lien leases as the basis
for the non-suit, we respectfully submit that it committed
€rror,

CONCLUSION

On the record as it now stands there can be no ques-
tion but that appellant delivered to respondent materials
in addition to and different from that called for in the con-
tracts, to the value of $7,751.79, for which he has not been
paid. He did so in good faith, on the representations of the
only agent of respondent with whom he ever dealt that he
would be paid.

Apparently no one gave any attention to the provision
in the contract that changes must be in writing, Plans
were changed from time to time, as the occasion arose, with-
out consulting or even informing appellant Because of the
manner of delivery in bulk, with numerous houses going
up at once, appellant had no way of knowing what was be-
ing used until after the fact.

We submit that the corporate agent Slavens had act-
ual authority to waive the provisions requiring written chan-
ges in material lists, that if he did not, the corporation, by
placing him in full command, clothed him with apparent
authority, that he by his declarations and conduct waived
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the requirement, and that the corporation is estopped to
deny such fact. The corporation entered into a profit
sharing arrangement with Slavens and turned him loose
to hold payments to those in appellant’s position to a mini-
mum. It does not now lie in the corporate mouth to deny
his acts. Tt is unconscionable that the corporation thus
profit. We respectfully submit that the trial court erred
in granting the nonh-suit, and should be reversed.

Respectfully submitted,

ALLEN B. SORENSEN, for
YOUNG, YOUNG & SORENSEN

Attorneys for Appellant
227 North University Avenue,
Provo, Utah

d by the Institute of Museum and Library Services
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