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In The Supreme Court
of the
State of Utah

LEONARD MBADS,
Divindigf aud Appellant,

RICHARD (. DIBBLEIL, Administrator Uﬁ%ﬁ -
ol the extale of JOHN RICHARD SAL- o
MOX, Deceased, and MERRILL B, COL-

TON,

Defendants und Respoandents,

BRI OF APPELLANT

PRELIMINARY STATEMENT
The parties will be referred to as in the Court helow.
Adl italies ave vars.
STATEMENT OF FACTS

This lawsuil was conmnenced for the wrongful death
ol Fillen Meads, a winor child, in an accident which occur
redd at approximately 10:45 pan. on the 10th day of
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June, 19553, on ULS. Nighway 91, approximately 200 feet
cast of Hth linst Street at Ameriean Work, Ttah County,
"tah, DPlaintiff Leenard Meads is the father of the de-
ceaged mmor, Ellen Meads, and filed this lawsuit pur-
suant to the provisions of 78-11-6, Utah Code Annotated,
1953, Defendant Richard €. Dibblee was duly appointed
Administrator of the Fstate of Joha Richard Salmon, de-
ceased.

Plaintiff alleged that immediatcly prior to the ceeur-
rence complained of, the deceased, John Hichard Salmon,
was driving a 1951 Mercury 4 door sedan, in an casterly
direetion along U.S. Highway 91 and approaching the
scene of the aceurrence heretofore mentioned ; that at said
time the deceased Kllen Meads was in said vehicle; that
travelling some distance behind said Mercury anicmobile
and also proceeding in an easterly direction was a 1934
Kenilworth truek and trailer owned and driven hy defend-
ant Merrill Byron Colton; that as the said Mercury auto-
mobile was proceeding along, deeeased John Richard
Salmon pulled off the right hand edge of said highway
and then turned to his left and in front of the approach-
e Kenilworth truck and trailer and that, thereafter, said
truck and trailer eame with greal loree and violence into
impact with sald Mercury automobile, thereby and thus
causing and bringing ahout the deaths of John Richard
Salimon and Ellen Meads (13-2).

Plainiift further alleged that at the time and place
heretofore mentioned, deceased John Richard Salmon

was guilty of wilful misconduet in that well knowing of
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the approach of the Kenilworth truck and trailer and at
a time when he knew of the great risk involved, he, never-
theless, undertook to make a left turn in front of said
truck and trailer (R-2).

Plaintiff further alleged that defendant Mevrill [3yv-
ron Colton was negligent in (a) not keeping a proper
lookout, (b) not keeping said Kenilworth truck and trail-
er under safe, proper and immediate control, (¢) driving
at an exeessive rate of speed, and {d) not giving adecquate
and sufficient warning of his approach.

Plaintiff alleged that the wilful miseconduct on the
part of John Riehard Salmon and the negligence on the
part of Merrill B. Colton, proximately cansed the injuries
resulting in the death of said Eillen Meads (R-3).

[1 was =ubscquently azcertained through the deposi-
tions of Leonard Meads and KElla Mcads, parents of the
deceased child Kilen Meads, that Kllen Meads and John
Richard Salmon were engaged to be married and had
gone for an automobile ride. It was further developed
that John Richard Salmon died as a result of the aceident
in question shortly after said aceident and that Ellen
Meads died as a result of injuries received in =xid aec-
dent on Junce 17, 1953, approximately one week after the
accident, Tt was admitted at pre-trial that the said John
Richard Sahnon died as a result of the aceident In ques-
tion prior to the time of the death of the said Fllen
Meads, also ax a result of the aceident.

At pre-trind, counsel for defendant Richard C. Dit:
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blee, Administrator of the Fstate of John Richard Sal-
mon, made a motion to dismiss the aetion as against said
defendant on the ground and for the reason that v5-11-12,
[tah ('ode Amnnotated, 1953, did not inelude szid action
within its provizions for the reason that the wrongful
death action for the death of Ellen Mcads did not arise
until her death on June 17, 1958, which was subsequent
tir the death of .John Richard Salmon. The judge hearing
the pre-trial as-igned the ease to the trial calendar and
continued the matter to May 25, 1959 at 200 o'clock pan.
For [urther argunent on said defendant’s motion. On
Max 25, 1958 at 2:00 o'clock p.m., the motion was further
argued by couiisel hefore the Honorable Aldon .J. Ander-
son, one of the judges of the Third .Judieial Distriet
Court, Memorandums ol authorities were =ubmitied by
counsel for both sides. On the 23th day of May, 1939,
the Honorable Aldon J. Anderson granted judgment in
Favor of Richard C, Dibblee, Administrator of the Kstate
o[ John Richard Saimon, deceased, dismis=ing the lawsunit
(s against =aid defendant on its meritz and with preju-
dice, and allowing =aid action to continne for trial as
agningt the remaining defendant (R-22), On the 10th day
nf June, 1959, plaintiff filed a petition for order granting
intermediate appeal with the Supreme Court {R-26), and
subsequently on the 16th dax of July, 1959, the Supreme
("ourt entered an order granting an intermediate appeal
from the order entered on May 25, 19539, hv the Distriet
Court of Salt Lake Conniyv r R-25),
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STATEMENT OF POINTS

POINT I

THE TRIAL COURT ORDER IS VIOLATIVE OF THE
CLEAR INTENT OF THE UTAH LEGISLATURE IN ENACT-
ING 78-11-12, UTAH CODE ANNOTATED, 1953,

ARGUMEXNT

POINT 1

THE TRIAL COURT QORDER IS VIOLATIVE OF THE
CLEAR INTENT OF THE UTAH LEGISLATURE IN ENACT-
ING 78-11-12, UTAH CODE ANNOTATED, 1853.

Plaintiff filed this action as the father of his deceased
minor child pursuant to the terms of 758-11-6, T'tah Code
annotated, 1953, which states in part as follows:

“Except as provided in chapter 1, of Title
35, a father, or in case of his death or desertion
of Iis family, the mother, may maintain an action
for the death or injurv of a minor child when
such injury or death is eaused bv the wrongful
act or neglect of another; * * * Anv such aection
may be maintained against the person eansing the
mjury or death, or, if =uch person s employed by
another person who i3 respongsible for his eonduet,
also against such olher person.”

In the 1430 segzion of the [Ftah legiclature what is
now designated as 78-11-12, Utah Code Annotated, 1953,
witx enacted into law. Said section reads as [ollows:

“INJTURY TO PERSON OR DEATIH—XNO

ABATEMENT OF (ATSE OF ACTION UPON
DEATH OF WRONGDOER — ACTION
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AGATNST PERSONAT, REPRISENTATIVE
OF WRONGDOKR — EVIDENCE REQUIRED
—Causcs of action arising out of physical injury
to the person or death, cans=cd by the wrongful act
or negligence of another, shall not abate upon the
death of the wrongdoer, and the injured person
or the personal reprozentatives of heirs of one
meeting death, as above sialed, shall have a canse
of action againgt the personal representatives of
the wrongdoer; provided, however, that the in-
jured perzon or the personal reprezentatives or
heirs of one meeting death shall not recover judg-
ment except upon some competent satisfactory
evidence other than the teatimony of said injared
person.”

The {itle of the act in the hill stafes as follows:

“An act providing for the survival of a cause
of aetion arising out of an mjury or death alter
death of the wrongdoer, and previding that such
cause of action shall not abale upon the death of
the wrongdoer, and providing further that the in-
jured person or personal representatives of one
ineeting death shall have a eanse of action against
ile personal representatives of the wrongdocer,
and providing that the injured person in snch
cases shall not he entitled to a recovery exeept up-
on competent evidence other than the testimony
of the injured person.”

Az will he remembered, the common law does not
provide For death actions by an injured party’'s repre-
senlatives or agains! 1he representatives of a wrongdoer.
The State of Utah has expressed its antipathvy to this
conpnon Jaw attitude, and it is in this atinosphere that the
foreseing statutes were cnacted. Artiele 16, Section 3,
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of the Utah (‘onstitution elearly expresses this antipathy
to the comnmon law attitude as follows:

“The right of action to recover damages for
injuries resulting in death, shall never he abro-
gated, and the amount recoverable shall not he
suhject to any statutory limitation, exeept In eases
where compensation for injuries resulting in deatl
iz provided by law.”’

The Uital Liegislature did not intend that any such
technieal lirnitations, as are urged hy defendant, should
he imposed on the rights granted by 78-11-12, T.C.A. 1832.
The wording “catses of acfion aristing out of physical in-
jury to the pevson or deoth, coused by the wrongful nel
or negligence of unotler” clearly indieates that the stat-
ute gives the vight of action for either physieal injury or
death against the cstate of the wrongdoer, The statute
provides f'or no lnnitation on this right and states nothing
whatsoever ax to any requirements coneerning who should
die first. The title ol the aet ilzelf gives a clear indica-
tion of legizlative intent when it is stated “wn dct pro-
vicling fur the surveeal of a cinse of action aristig ol
af an Dygury or death after death of the wrongdoer, and
providinn thot siuch conse of action shall not ubate wpon
the death of the wrongdoer”” The eonstruetion contended
for by defendant would emasculate this statute and would
thwart the elear intent of the Legislature in enaciing suel
statute. Inasmueh as the intent 1s clear from the wording
of the statnte, it ¢ respeetfully subunitted that the eourt
sitonld not resort to fielions erealed by common law in
order to defeat such =tatute. Sueh a construetion as as-
sorted by defendant would ereate <nch an anomaloos ro-
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sult that in a case where two persons are killed in an acei-
dent by the negligence of another, one dying before {he
wrongdoer and one dying after the wrongdocr, the repre-
sentative of the person dving before the wrongdoer would
have a cause of action and the representative of the per-
son dying alter the wrongdoer would not have a cause of
avtion. (ertainly, if the Legislature had meant to =0 limit
this statute, it would have w0 xtated, hut instead, the
statute In sweeping language, states that causes of aetion
arising out of phyvsical injury to the person or death,
without any limitation, may he brought against the esiate
ol the wrongdeer. It seems that nothing could he clearer
than the language of this statute.

Delendant relied maily on the recent Ttah case of
Fretz o0 anderson, 1956, 300 P. 23 642, 5 Ulah 2d 290,
dx anthorily For the strange proposition which he urged
on the trial court. The question involved in the Fretz
case had nothing to do with that involved here, The gues-
{ion dealt with was whether or not the deceased wrong-
doer had died before the aceident in question. This conrt
held that the question should be given to the jury as to
whether or not =a1d decedent had died in the initial over-
turning of the vehicle or in the subwequent aceident in
which the plaintiffs were injured. The holding 1n that
ciase was mercly that the jury wonld have to find that
the decedent was ulive at the time of the aceident 1n order
to return a verdiet against deceased’s estate, It will he
remembered that in the case at bar there is no (uesfion
but what the deceased, John Richard Salmon, was still
alive at the time of the accident in question.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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This court i the Tretz ease, at page 649 cited cases
Frow other jurisdietions and apparently approved of the
reasoning of said cases, to the effect that this tvpe of
remedial statute 1 to be construed liberally. These cases
will be mentioned hereinafter, and it 1s submitted that
they snxtain the appellant’s position in the case at bar.
Other cases which will be cited herein also affirm the
proposition that sueh statutes, as the one in question, are
remedial and =hould he constrmed liherally.

Althouch it is true that the wrongfol death cause
ol action is not ecnnplete until the injured person has died,
it ¢ =ubwiited that the foundation of the causc of action
i= the original injury and that the suhsequent death is
merely a final occurrence which causes il to ripen into a
wse, Fhe Suprene Conrtl of the United States has recog-
nized thi= basie principle in the case of Francis v. South-
erit Poe, Co., 162 10, 2d 8133, 333 LS, H45, 92 L. Kd. 795,
6N = (Ot 611, where it was held that the wrongful death
aetion is a derivative action in the ordinary meaning of
rae term, but that the fonundation of the right of action
:x the original wrongful injury and that there can be no
recovery under such a statute unless the deeedent eould
nave recovered damages for his wrongful injuries if he
had survived. In aecordance with this philosophy recog-
nizing that the foundation of the cause of aetion for death
ix the original injury, this eourt has held that contribu-
torv negligence of the deceased is a bar to the aetion
hrought by the heirs of the deceased for their damages
on aceount of his death. This eourt has held this even
though. technically speaking, the death aetion does not
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arize until the death of the injured person and it s an
action not for hiz injuries but a scparate action for the
logs suffered by the heirs on account of his death. Sec
Var Wagoner v. Union Pacific, 156 1. 2d 2953, 112 T, 189,

The case of Kerr v. Basham, South Dakota (1935),
202 NJW, 853, 253 N.W. 480 and 264 N.3W, 187, was eited
by the Ttah Supreme Court in the Fretz case at page
649, and appears to be squarely In point ag to the isgues
which have been raised by defendant in the casze at bar.
The Kerr case involved a death action against the admin-
istrator of the tort-feasor arising ocut of a collision in
whieh plaintift’s decedent died after defendant’ decedent.
The court stated at page 854

“H is troe that, if Basham predeceazed Ben-
nell, there would be no cause of action existing
again<t Bagsham for Bennett’s death at the mouent
of Basham's decease, but the foundation of ha-
Wity wus, nevertheless, exiztenl. The lability
ol Basham (or his estate) 1s predicated funda-
mentally npon hig wrongful conduet in inflicting
upon Bennett the injury of which Benneit subse-
quently died, The situation is comparable to the
contingent liahility of a surety on a fidelity bond
which never ripens into a cause of action unless
and until the principal defanltz. ‘Uhe liability of
Basham existed in eontingent and inchoate form
from and after the moment that he inflicted the in-
jury; the condition subsequent which was neces-
sary to ripen sueh contingent liahility into a eanse
of action heing the death of Bennett as a result of
the mjury. When Benneti died from the injury,
the liahility previously eontingent heeame abso-
late, and the eansge of action aceruved, and under
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thi= particalar statute we believe it acerned
against Basham, if living (with survival against
his estale 1l he subsequently died), or agamnst
Bashan's estate, as such, if he had predeceased
Bennett. In view of the language of our siatnte,
we do not believe it was intended that the existence
of the cause of action for wrongliul death should
depend upon whether or not the wrongdoer sar-
vived his vietim,”

The statutes mvalved in Nouth Dakola are smilar
to the statutes which exist in the State of Utah, The
wrongful death statute in South Dakota ercates a new
vanse of action for the benelit of the slated heirs, and the
~tatute creating the liability against the estate of the de-
ceased wrongdoer states in part as lollows:

“FOF ¥ the corporation which, or the person
who would have heen liable if death had not en-
sned, or the administrator or exceutor of the cs-
tate of such person as such adminisiralor or exe-
cutor, shall he hiahle to an action for damages, not-
withstanding the death of the person injured; ***”

The Kerr case contained a logical arzument if it be
thought necessary, by which the fiction asserted by de-
fendant 1n the casce at bar can he swept aside, and that is,
that the wrongful death aciion existed from the moment
of the negligence of the wrongdoer in an inchoate form
with the eondition subsequent to ripening into a full blown
cause of action being the later death of the vietim. Cer-
tuinly the matier of importance is the wrongful conduct
of the deceased wrongdoer. (mce heing snilty of wrong-
ful conduct and injuring someone, his estate is respons-
ible whether it be for an action for personal injuries or
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for wrongful death.

The same type of reasoning was used by the Colo-
rado Supreme Court in the case of Fish v, Liley, ¢t al,,
1949, 208 P.2d 930. This was an action for wrongful
death against the administratrix of an alleged negligent
driver, In said case, the tort feasor died before the deced-
ent. The Colorado law provided for wrongful death ac-
tions in cases where the act of the defendant would have
entitled the decedent to an aetion had Lic Lived and also
that all actions except actions including trespass for in-
juries to person shall survive against representatives of
the tort-feasor. The court held, first, that the death act
in Colorado was nol a survival statute and that it ercated
a new action which arose on the death of the vielim for
damages to the wife by reason of the hushand’s death.
The eonrt held in answer to a similar contention made by
the defendant in that case, that the plaintiff was cntitled
to maintain such a death action. At page 931, the court
stated in part:

“The plaintifi’s right of action under the stat-
ute was in existence and inchoate at the time of

the commission of the wrongful act by Drennan
resulting thercafter in the death of her husband.”

Also, the eourt staled on page 934

“[t i3 important to note that the Death Aet i«
silent concerning the time at which the death and
the resultant damages must oecnr in order for lia-
bility thereunder to attach. The Act does not pro-
vide thiat in the cvent that the tortfeazor dies firsl
no action can he maintained apainst his repre-
sentatives hy either the injured pariy or hy his
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beneficiaries under the Statute. if such a result
obtains it results from the common law and it can
only follow if the statutory provisions have not
bronght abont a change in the ecommon law.”

The Third Cireuit C'ourt of Appeals in the case of
Ehrfich o, Merritt, 96 I7. 2d 231, similarly dealt with the
same arguments which defendant makes in the case at
har, in o eaxe Interpreting the staiutes of New .Jersev.
That also was a wrongful death action against the estate
ol a driver who died bhefore ihe death of the passenger
vieth. The New Jersey statuie gave the representative
of the deceased injured party the right to sue the tort
Yonsor for damages which said deceased conld have re-
covered had he lived. Another section allows the repre-
~entative of the deceased person to sne the wrongdoer’s
representative in the case where the wrongdoer has eomn-
litted a trespass against the person or properiv of an-
uther. The eourt held that these statutes were to he
liberally construed, that the latter =tatute provides ha-
hility for trespasses committed while alive and makes no
distinetion as to the cases where the tort feasor dies lirst,
At pawe 254, in dealing with such an argument made by
the defendant in that ease, the eourt stated:

“Thiz argument is nol only contrary to the
remedial purposes of the two statutes involvied,
bt s also unwarranted by the wording of the
atatutex themselves.”

R 1 makes no distinetion between cases
i which the tortfeasor predeceasges the injured
party and caxes In whieh the injured party pre-
ileceases the tortfeasor”
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The eourt further stated that courts of New Jersev
have repeatedly held thal these statutes, being remedial,
must be liberally eonstrued, and that the courts interpret-
ing them should at all times seek to “supress the mischief
and advance the remedy.” The foregoing case was also
cited in the Fretz case at page 649,

A geries of cases from the State of Michigan Further
touches the argument hercin made. See Ford V. Honei's
Estate, 232 N.W. 393; Justin v. Kefcham, 295 NW. 204,
and In e Olney’s Estate, 14 N.W. 2d 574.

In keeping with the theory of liberal eonstruetion,
the court in the Justin case sfated:

“No anthorities have been cited that, at com-
mon law, survival from the initial injury in {fact,
although for a short time, was not sufficient to
perutit a cause of action 1o vesi, There 1= no good
reason for restricting the terms of onr survival
act, which are general, nor for creating legal fic-
tions in order to relieve a wrongdocr from the con-
sequences of his wrong.”

In both the Justin and Olney eases, the tert-feasor
died before the injured peraon, and the ¢uestion was
whether or not, under commeon law rules, a cause of action
acerned upon which the survival act could operate. It ix
respectfully submitted that in none of the foregoing cuses
arve the statntes as elear and direet a= the T'tah statute.

In rejecting Massachusetls vases which were cited by
delendant in his memorandum in the ¢ase at bar, the Sn-
preme Court of Erie County. New York, in the cazc of
Maloney v, Viefor, 20 NJY.R, 2d 257, dealt with the =ame
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(uestion, although it arnse in another manner, That
case was an aetlon against defendant’s testator for per-
sonal injuries and properiy damage where the complaint
alleged that the colliston resulted in the immediate death
ot the testator. The defendant argned that there could be
no survival becauze the defendant testator was killed
nnmediately. The survival statnfe in New York staled:

“No ocause of action Tor injury to person or
properiy shall be lost beeause of the death of the
person liable for the injury,”

The court stated at page 2568

*I do not regard this as beinge designed merely
to keep alive an cxisting cause of action which
would have abated at common law by the death
of the person against whom it existed. It was
manile=tly the intention of the Legisiature that
where injury to person or property was eaused
bv the act or neglect of a person who would have
been liable therefor had he survived, it should give
rise to liability notwithstanding the death of that
person. This view charges the estate of the de-
eeagped person with liability even though the eanse
of action =hould not have arisen until after the
death of the person eausing the damage provided
that damage was due to his otherwise actionable
act or neglect.”

Defendant cited to the trial court as being squarely
in point on the proposition which he asscrted, the case of
Youut v, National Bank of Jacksown, FEreewfor {(Miel.),
12 NV, 22 110, This was a case interprefing the Ala-
hama law and dealt with a statufe whieh stated in part ag
follows:
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“# # % Buch action shall not abale by the death
of the defendant, but may be revived against hi-
perzonal representative; * * *7

The Court in that case went off strietly on lhe words
m the statute “an acfioa’ ingtead of “a cause of activn”
The court stated that this statute deal! onlv with law-
suits which had already been filed prior to the death of
the wrongdoer, A later Alabama case, Shirley v. Shirlen.
1954, 73 5o, 2d 77, dealing with a statute that had been
amended since the Yount case in a death aetion where
the plammiiff’s deceased died before the defendant’s de-
ceased, stated that even in that situation, the statute prior
to the 1951 amendment would not have allowed suel an
action inasmuch as it dealt with actions that had been
filed priov to the deaih of defendant. The Yount ease,
on which the trial eourt in the case al har apparently
relied, is clearly not in point.

Another clear statemeni of philosophy liere urged
was made hy the Minnesota Supreme Court dealing with
a similar eontention niade by the defendant in the case ol
Kulole et al. v, Swedlund. (1945) 20 NW, 2d 396, at page
i e

“However, whether the right =o created by the
statute be decmed a new eause or right of aclion
seems inunaterial in this conneetion. As isx well
stated in 25 C.J.S5. Death, par, 25: *Whether the
causc of aetion under the statute 1 deemed a
transuuited right, 2 survival right, or an independ-
ent cause of action, the foundation and gist of it in
all cascs 1s the wrongful act whieli produced the
mjury resuiting in the death,”™
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Other eases denling with the same Nundamental argument
which eould be helpful to this court are as follows: Cash
v tddinglon, New Aerieo (1942) 131 P. 2d 265 Blakeley
ro Shortal’s Bstate, ef al, Towa (1943) 20 NW, 2d 2%,
Drevive v, Healy, [inais (1809) 89 NUK. 250, (canse of ac-
tion is the same whether action he rought by person in-
jured in his lifeiime or by his administralor after his
death has been oceasioned by the tort; the only differenee
heing that the measure of recovery is not the =ame).

CONCLUSION

TR-11-12, Utah Clode Annotated, 1953 clearly allows
action= [or personal mjury or death against defendant’s
wrongrdoer, withont limitation, 'I'he statute makes no
di=tinetion as 10 who dies first. The only thing of iIm-
portance ¥ whether or not the injurics or death were
caused by the negligence or wrongful eonduet of the de-
ceaxed while alive. The defendant seeks 10 import a hy-
pertechnical fiction from the common law (o defeat the
nhvieus intent ol the statute. An interpretation as eon-
tended by defendant wonld emasculaie the aloresaid
statute and thwart the obvious intent of the ("tah Tegis-
lature as appears from the wording of the staiute and the
title of the aect, and this, created in the aimosphere of
the Utah Constitution, which expressly forbids the abro-
wation of the right of action to reeover damages lor in-
juries resulting in death. Furthermore, cases herctofore
cited from other jurisdictions have uniformly aholished
sneh niee distinetions and hypertechnical exercizes of
the mind as have been indnlged in by defendant in the
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case at bar. These cases have recognized the basie princi-
ples that the foundation of a right of action for wrongful
death 1s the original wrongful injury and that the subse-
quent death of the injured person is merely a final event
which cansges the pre-existing lizbilitv already ereated to
ripen into a wrongful death action. The cases cited here-
im have stated that the hability exists from the moment
of the wrongful aet by the defendant and that, from that
moment, a wrongful death action in an inchoate form ex-
1sts and finally ripens, on the death of the injured perzon,
into a full blown wrongful death action.

It i1z submitted that cases cited herein in favor of
plaintiff’s argument are cases in Jurisdictions that do
not have as clear an expression of legislative intent as we
have in the State of Ttah, where the Legislature has made
it uneguivocally clear that the wrongdoer’s estate is liable
for death caused by his wrongful condnct without excep-
tion. We urge this eourt to give effect to that clear legis-
lative intent and to reverse the ruting of the trial eourt
dismissing the action as against the estate of the deceased
wrongdoer.

Respeectfully snbmitted,

RAWLINGR, WALLACE.

BOBERTS & PLACK

JOHN L. BLACK

Attoruens for Plawndit! and
Appellant
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