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IN THE SUPREME COURT
of the
STATE OF UTAH

LEONARD MEADS,
Plawmtiff and Appellant,

— Vi —

RICHARD . DIBBLEE, Administrator Cﬂéﬁggﬁh
of the estate of JOHN RICHARD SAL-

MON, Deceased, and MERRILL I3. COL-

TON,
Defendants and Respondents.

BRIEF OF RESPONDENT

STATEMENT OF FACTS

This lawsnit wax brought by the father of Hllen
Meads, a minor 17 vears ol age, to recover damages on
aceount of her alleged wrongful death arising out of an
aecident that ocemrred on the 10th day of June, 19385, at
ahout 10:45 P.M. on T7. 8. Highway 91 in American Fork,
Utal, (R. 1). Xlen Mceads and the deceasged, John Rieh-
ard Salmon, had gone 1ogether for over a year and at the
time of the aceident were engaged to be married, (Leon-
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2
ard Mead’s deposition p. 3 and 6).

Salmon and Meads had left the Meads’ home in Salt
Lake about 8:00 I’.M. They went for a ride and had pro-
ceeded south along U8, Highway 91 to Awmerican Fork,
[Ftah, (R.11,12),

Aceording to the complaint, Salmon was driving east
along (1. 8, llighway 91, pulled oif the highway, and
attempted to make a left turn in front of an eastbound
truck and trailer outfit driven by the defendant, Colton.
The two vehicles collided. Salmon died aimost mmedi-
ately, but Meads lived for a week. Salmon’s death, there-
fore, preceded the death of Fllen Meads hy approximately
one week, (Leonard Meads’ deposition, p. 14, 15, 13). This
was admitted by Meads’ connsel at the pre-trial, (Appel-
lant’s brief, page 3).

Plzintiff, the father of Meads, fiied the snit against
Salmon’s estate and also against Colton. It was claimed
that Colton was negligent and that Salmon was gumlty
of wilful misconduct. As far as the defendant Salmon

was cancerned, the action was one under the guest statute,
(.23,

During the week that Meads lived she repeatedly
tried to impress apon her parents that the accident was
not Salmon’s Tault, { Leonard Meads’ depasition p. 7).

At the pre-trial hearing the defendant, Salmon,
moved to dismiss the case as against the estate on the
ground that since Salmon was instantly killed in the
accident and Meads lived for a week thereafter, that the
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action did not eome into existenee until a week following
salmon’s death and, therefore, eould not be maintained
as against Salmon’s estate. A judgment was entered dis-
uiissing the case as against the estate, but continuing
the action as against the defendant, Colton, {(R. 22, 23).
1t is from this judgment thai the plaintiff has taken this
intermediate appeal.

STATEMENT OF POINTS

POINT 1

THE TRIAL COURT PROPERLY DISMISSED THE AC-
TION AS AGAINST THE ESTATE.

ARGUMENT

POINT 1

THE TRIAL COURT PROPERLY DISMISSED THE AC-
TION AS AGAINST THE ESTATE.

At vowmmon law ne one could maintain a wrongful
death action nor could such an aetion be brought against
lhe estate of the wrongdoer. By statute in this state the
colimen law rule was changed to permit wrongful death
aetions fo be filed by a personal representative or by the
heirs of the deceased against a living person. The com-
mon law rule still remained in effect in Utah precluding
actiong for injuries or death against the estate of the
wrongdoer.

In 1953 the Ttah Legislature enaeted Scction 78-11-
12 whieh provides as follows:

“(‘auses of action arising oul of physieal in-
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Jjury to the person or death, caused by the wrong-
ful act or negligence of another, shall not abate
upon the death of the wrongdocr. ***.7 (Ttalics
OUrs }

The Tlah Supreme Court eonsidered this statute
in the caze of Frefz v, duderson, 5 TUtah (2d) 290, 300 Pae.
(2d) 642. In that case one Anderson while driving south
on L. 8. HHighway 91 overturned his car near Holden,
['tal. The car blocked the northbound lane of traffie.
The plaintiff while proceeding north along the highway
at night failed to see the Anderson vehiele bloeking her
lane, and erashed into it. Following that accident, Ander-
son was dead. No cvidence was presented as to whether
Anderson had died prior to the second aceident. This
Court in that case stated as follows:

“The survival statule, U. (7, A, 1953, 78-11-12,
provides {hat the cause of action shall not ahate
opon the death of the wrongdoer; flius, (e cause
of action cannot arise ot a lime beyond the fifv
af the tort feasor,” (Ttalics onrs)

The reasoning of this Court was thai the language
“shall not abate” roquired thal a canse of aetion had o
be in cxistenee prior to the death of the wrongdoer. Ae-
vordingly, this Court reversed the judgment in favor of
the plaintiff and sent the ease back for a new trial to
determine whether Anderson was alive ov dead at the
time of the second aceident.

In the Fretz case this epurt has construed Seetion
78-11.12 and said that if the action is not to he abated,
it must have been 1m existence belore the death of the
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tort feasor, or putting the matter another way, the cause
of action cannot arise after the death of the tort feasor.
This being the case, the only yuestion involved on this
appeal 18 whether there was a wrongful death acetion in
existence at the time of Salmon’s death. If not, Section
75-11-12 does not cover the situation. The matter is still
voverned by the common law, The plaintifl would have
no cause of action against the estate. It was and i1s the
respondent’s position in this easc that since the plaintiff’s
intestate did not die until a weck al'ler Salmon, any canse
of action which the plaintiff had (or wrongful death did
nol, and could not arise until the death of the plaintiff’s
mtestate. It was, therefore, not in existence prior to Sal-
mon’s death which is the requirement in the Fretz case.
There was nothing on whieh our survival statute could,
therefore, apply.

Counsel tor appellant in hiz brief refers to ecertain
constitntional provisions of the Utah State Constitution
to the effect that a right of action to rceover damages
for wrongtul death shall noi be abrogated. This is wholly
inappliecable. Prior to the passage of Section 78-11-12
there was no right of aetion to reecover for personal injur-
iex or wrongful death against the estate of the wrongdoer,
F'or that maiter, prior to the enactment of Seetion 758-11-6,
orils earlier counterpart, the plaintiff would not have had
acause of aetion for wrongful death cven as against a
living wrongdoer.

Any tortioux eaus=c of action requires ai leasl two

¢lements, namely, a negligent act, and damage. Before
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a wrongful death action ean be maintained, the death of
some person must have occurred. The aetion is sitply
not in existenee and can not be fited until the death,

Bouv. Law Dictionary defines a cause of action as
Follows :

“A cause of action is said to acerue to any
person when that person first comes to a right
to bring an gction,” (Ttalies ours.)

(Ybviously, the plaintiff in this action did not have a right
to bring an action until his danghter’s death. At that time
1t 18 equally true that Salmon was dead. The plaintiff
under our survival statute, partienlarly as interpreted by
this Court in the Fretz case, cannot recover as against
Salmon,

See also Post v. Campanr, 3 NW. 272 at page 275,
wherein the Court held:

“The clements of a eause of action are—First,
a breach of duty owing by one person to ancther;
and, second, a damage resulting to the other from
the breach.”

See also Hegel ¢, George (Wis.), 200 NV, 362, at
page 863, wherein the court, in holding that a cause of
action for wrongful death does not arisc until the vietim’s
tleath, stated:

“It 1= {rue, of course, that in part the cause
of action springs from or arises ont of negligence
or willful wrong. Certainly, it is dependent upon
the doing of a tortious uet. 7% is equally true that
it has no cristence wiless and wnid death aeenrs,
any more thaw a coirse of action fur wegligence
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comes wnto being tn advance of tnjury prozimately
caused by the acf, No one ecan sue upon it,
not because of any personal disability, but because
there is no cause of action.” {Italics ours)

Appellant’s counsel at page 9 of his brief concedes
that the wrongful death aetion “is not complete nntil the
injured person has died,” and savs that “technically
speaking” the death action does not arise until the death
of the injured person. This Court in the case of Vau
Wagoner . ['nion Pacific Railroad Co., 112 Utah 189,
186G Pae. (2d) 293, in speaking of the wrongful death ac-
tion stated that the same “is founded on the same unlaw-
ful acts of the defendant, but the loss and damages ani-
fered hy thewn arise out of the death of the deceased. The
Legislature har thus said the right of action vests in the
heirs at law #f death emsuwes * * * it bases recovery on the
wrongful death by another.” (Italics ours) This being
the case, we believe the conelusion 1= inescapable that
there was no wrongtul death action as against Salmon
in existenee prior to his own death. Sinee this Court al-
ready has held in the Fretz case that “the eause of action
cannot arise at a time beyond the life of the tort feasor,”
the conclusion is likewise inescapable that the aetion
cannot be maintained against the estate.

Counsel for appellant ecompiains that the judgment
entered in this ense emasenlates the statute and brings
about a harsh and nnjust result. The answer to this argu-
ment has been well stated by this Honorable Court in the

case of Broww v, Wightman, 47 Utah 31, 151 Pae. 368,

wherein it was said:
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“While the common-law rule 1z a harsh one,
and its enforcemont in this casce is pecnliarly un-
Just, we nevertheless can see no way of escaping
it. The right and power, as well as the duty, of
creating righis and to provide remedics, lics with
the Legislature, and not with the courts. Courts
can only profect and enforce existing rights, and
they may do that only in accordance with estah-
lished and known remedies.”

See also Clauwsser v, Brothers, (8.C.), 145 S.E, 539,
wherein it i said:

“While the act is remedial, and a liberal eon-
struction should he given {0 its provisions (Morrs
v. spartanburg Gaz & I, Co., 70 8.C, 281, 49 B.E.
835), we must resort, in arriving at the intent of
the Legislature, {¢ the actual words used in the
mtutute, and the eourt should not place such jodi-
elal construetion upon the language used as to ef-
fectnate itz own conception of righl rather than
the intent of the Legislature.”

See also Wariinelli v. Burke, (Mass,) 10 N E. (2d)
113, wherein the Massachusctts eourt quoteg with ap-
proval f'rom one of its previous deeizions as follows:

“A statute cannot be extended hy econstruetion
or enlargement bevond 1its fair import. If it does
not reagonably include a right of action, none ecan
he imphed. The argument of hardship or uninten-
tional omission 1s not enough.”

In counsidering legal authorities cited in our own
brief as well as those cited by the appellant’s counsel it
is impeortant to make certain distinetions.

1. ACTIONS FOR PERSONAL INJURIES MUST BE
DISTINGUISHED FROM THOSE FOR WRONGFUL DEATH.

Sponsored by the S.J. Quinney Law Libra
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Although the authorities are in conflict, those cases
which hold that the plaintiff may suc for personal injuries
arainst the estate of the deceased wrongdeer do so either
under their own peculiar statute, or beeause it is Imposs-
ible fo sav that a person died before the injury was in-
flieted.

The following cases c¢ited by appellant involve per-
sonal injury only: Cesh v. Addington, {N.J.) 131 Pae.
(2dy 200; Ford v, Mawey's Estale (Mich.) 232 N.W, 393;
Booth v. Frawkenstein, (Wis.) 245 N.W._ 191; Merridl 1.
Beclaptth (5th) 61 Fed. (2d} 912; Haloney v, Tictor, 20
NYS (2d) 257,

The reasoning in Cash v. Addwmgion, (N.M.), 131 Pac.
(2d) 265, is as follows:

“*® Addington’s injury necessarily preceded
his death, and lile could not poasibly have become
extinet before (Cash and his antomobile were in
Jured. ***”

In i#ord v. Maney' s Kstate, (Mich.) 232 N.W. 393, the
Michigan eourl used the same reasoning and then added
thix statement:

“Whether an aciion would survive where the
tort feasor s in faet killed at the instant of injury
to a plaintiff mav be left to a proper case and the
assistance of briefs upon the specifie poini.”

This clearly indieaies that the opinion of the Michigan
Cuourt does not cover the present sitnation.

In Booth v Frankenstein, (Wis) 245 N.W. 191, the
court in {hal case said:
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“However, we do not find il necessary to de-
eide, and we do not decide whether the prineiple
contended for is valid.” (1talics ours)

The prineiple contended for m that case was that the
personal Injury action did not arise until the injury was
complete.

In Merrdl . Beckwith, (Fifth Cireunit) 61 Fed, {2d)
212, the court said:

“Merrill’s injury necessarily preceded his
death and life eould not possibly have become
extinet before Billy Beckwith was injured.”

In Malowey ©. Vietor, 25 N.Y.8. {2d) 257, the same
reasoning was applied. The appellant in commenting
npon this ecase states that it rejected the Massachusetts
case of Martinells v. Burke. In this connection the New
York Court in referring to the case of Marfinells v. Burke

said :

“It 1s at least (uestionable whether the de-
eizion ig strieily in peint in view ol the terms of
the statute involved, ***7

indicating that there was a difference in the atatutes in
the two slales.

From the foregoing il is apparent that cases involv-
img personal injury are elearly distingunished from those
involving wrongful death. All of them go upon the theory
that plaintiff’s injury necessarily preceded defendant’s
death, howoever instantaneous. Both elements of the
cause of action, to-wit: negligence and injury, were in
existenee prior to the death. That arguiment eannot pos-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



11

sibiv be made in death eages, In the injury case both
the wrong and the damage are in existence prior to the
denth. In this action, the death, which this Court has
stated is the basis for the action, did not oecur until a
week after malmon died. Personal injury cases are, there-
fore, simply not in point on the question presented by this
appeal.

2. IN WRONGFUL DEATH CASES STATUTES IN-
VOLVED MUST BE CAREFULLY ANALYZED.

In considering the cages on the subjeet involving
wrongful death actions against the estate of the tort
feasor, it is of the untmost importance to distinguish
between the statutes in foree in those states and the
statute as it exists in the State of Utah. The decisions
in the various courts readily reflect that they have been
hased entirely upon the particular statute involved.

The statutes in general npon which the eases have
been based ean be put into two separate groups which are
hereinafter separately stated and considered.

{a} STATUTES, LIKEE UTAH, IN WHICH IT 18 SAID
THE ACTION “SHALL NOT ABATE.”

We know of only two cases in which the statutes
eonstrued had the words “shall not abate.,” In each of

these cases the courts hield that the wrongful death action
did not lie against the estate of the tort feasor,

The first of these cases is MeLellun v, Aulomaolnle
Ins. Co. of Hartford, Cora. (Ninth Cirenit) 80 Fed. (2d)
344. Thix was an aetion by a special administrator
against an insurance company. The sole 1ssue presented

Sponsored by the S.J. Quinney Law Libra
Library Services

ided by the Institute of Museum and Library Services
d by the Utah State Library.
ntain errors



12

on the appeal was whelher under the staintes of Arizona
there was a survival of the right of action in favor of the
appellant administrator to recover against the adminis-
trator of the estate of the deceased wrongdoer. This was
the sole basis of the demurrer and of the decision of the
lower court. Arizona statute provided that an action
“may not abate” by the death or disability of a party.
The specifie question, as indicated by the Federal Clourt,
WAaK

“We must therefore examine the statutes of
Arizona, and determine whether or not they spe-
cifieally authorize an aetion for ‘death by wrong-
ful act’ after the death of the aileged wrongdoer.”

‘The (ourt then held that under the Arizona statute the
cauze of action did not survive against the cstate of the
wrongdoer.

See also in this same class the case of Youni v.
National Bank of Jackson, Executor, (Mich.), 2 N.W.
(2d} 110. There an automobile accident had ocenrred in
Alabama resulting in the death of certain Michigan resi-
dents. The driver died first and one of the passengers
a few hours later. Administration on both estates was in
Michigan. The passenger’s administrator brought the
instant action against ithe driver’s executor in Michigan
under the wrongful death statule of Alahama, The stat.
ute, alter authorizing actions for wrongful death, pro-
vided that “such aetion shall #oi abaie by the death of the
defendant but may be revived against his persenal repre-
sentative.” (Italies ours)
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The principal question was whether the cause of uc-
tion survived the death of the driver. This, the court held,
was governed by the law of Alabama. The court then
Lield, considering the terms of the statute and the con-
struction placed upon it by the Alabama Courts, that
there was no change in the common-law rule, and the
cause of action did not survive.

The Michigan couri after reviewing the Alabama
Statute and decisions, said:

“The statute relied upon by plaintiff does
not ehange the common law rule that cx delicto
causes of action do not survive the death of the
tortfeasor where the tortfeasor’s death precedes
that of his vietim,”

Thus, in the only cases where the statute used the
language “shall not abate” the decisions are i harmony
and to the effect that the action docs not lie against the
estate of the wrongdoer.

{b) STATUTES WHICH PROVIDE IN SUBSTANCE
THAT THE PER50N WHO WOULD HAVE BEEN LIAEBLE IF
DEATH HAD NOT LENSUED SHALI: BE LIAELE, AND
WHEN THE ACTION IS AGAINST AN ADMINISTRATOR
OR ESTATE, THE DAMAGES RECOVERED SHALL BE A
VALIDY CLAIM AGAINST THE ESTATE OF SUCH DE-
CEASED PERS3ON.

(ase: in this classification with statutes different
than ours are based upon their own peculiar provisions
and are elearly not in point for that reason. The general
tvpe of statute for this elassification of cases permits the

aelion to he hronght against the estate of the wrongdoer
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if the action might have been maintained by the decedent
m his lifetime. That is something wholly different from
onr own statute. Clearly, the decedent could have main-
tained an action for injury in his lifetime, and that heing
the case, under those statutes an action could be main-
tained against the estate of the wrongdoer. However,
even under statntes having this particular wording, the
authorities are in irreconcilable conflict. In this category
the following cascs have held the action cannot be main-
taimed: fn-re Olney's Fsfale (Mich.) 14 NJW. (2d) 574;
Martinells v. Burke (Mass.) 10 NJE. (2d) 113; Suva o,
Keegan (Magg.) 20 N, (2d) 867 ; Clgussen 1. Brothers,
(8.0 145 815, 539 Beaver’s Adw’x v, Putnam’s Curalor
(Va.) 67 5.15. 353, and Hegel v. George, (Wis.} 259 N.W.
862, Cases adopting the eontrary view are Kerr v, Bush-
i, 202 NW. 853, 353 N.W. 490, 264 N.W. 187; Fish v.
Litey, (Colo,) 208 Pae. (2d) 930; Fhrlich v. Merritt, 96
Fed, (1) 251, (3rd Cir.), and Kulnie ef al. v. Swedlunid,
(Mmn,) 20 N.W. (2d) 196.

In this category we will first consider the rcases cited
hy and relied npon by eounsel for appellant and show that
they are based upon their own peculiar statute and there-
fore clearly distinguishable from our own casc,

In Kerr v, Basham, 232 NW. 853, 253 N.W. 190, 264
N.W. 187, the statute provided:

“* ® % The corporation which, or the person
who, wonld have been liable, if death had not en-
sued, or the administrator or exeeutor of the os-
tate of such person as such adumninistrator or exe-
cutor, shall be liable to an action for damages, not-
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withstanding the death of the person injured; ***
and when the action is against such administrator
or executor, the damages reeovered shall be a
valid claini against the estate of such deceased
person.”

The South Dakota court in that case held:

“We think this amounis to more than a mere
provizion for the survival of a canse of action
which existed against the wrongdoer in his life-
time. *** When Bennett died from the injury, the
liahility previously contingent hceame ahsoluie,
and the cause of action acerued, rind wader this
parlicylar statute we believe il accrued against
Basham, if living (with survival against his estate
if he subsequently died), or against Basham’s es-
tate, as such, if he had predeceased Bennett. In
view of the langwage of ouwr statufe, we do not
belteve 1t was intended that the existence of the
cause of action for wrongful death should depend
upon whether or not the wrongdoer survived his
vietim.” {Halies ours.)

In Fish ©. Liley, {Clolo.) 208 Pae, (2d) 930, the Colo-
rado =tatutes were as follows:

Section 2, Chapter 50, 1935 C. 5. AL

“Whenever the death of a person shall he
caused hv a wrongful act, neglect or defanlt of an-
other, and the aect, negleet, or defanlt 18 such as
wounld {if death had not ensued) have entitled the
party injured to maintain an action and recover
damages in respect thereof, then, and in every such
case, the person who, or the corporation which
would have been liable, 1f death had not ensued,
shall be liable to an action for damages notwith-
standing the death of the party injured.”
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Seetion 247, Chapter 176, 1935 C. 8, A.:

“All actions in law whatsoever, save and ex-
cept actions on the ease for slander or libel, or
trespass for injuries done to the person, and ac-
tions brought for the recovery of real estute, shali
survive to and against executors, adiministrators
and conservators.”

The Colorade Court held that the decided cases from
other jurisdietions showed two linez of authorities upon
which statutes giving survivors an aetion for wrongful
death were based, namely, the survival theory and the
new cause of artion theory. The Colorado Court followed
the new causc of action theory and said the statute was
rnot & survival statute. The Colorado Court said:

“As hereinahove pointed out, the Death Aet
1z not in its essence a ‘survival’ statute, but oper-
ates to ereate & new cause of action. The materal
rondition preceden!l to the crewfion of the new
caise of actron in the plaintiff, az set forth w the
statule, is that the wrongful act of Drennan mus!
be swel as would Tave entilied Fish to mamiain
uit getion ond recover damanes th respeet thereof.
We construe the provision to be descriptive of
the kind of eonduct on the part of the tort-feasor
which gives rize to the liabilitv ereated by the
statute. Therefore if at any time subsequent to
the wrongful act of Drennan, and by reason of the
nature of said wrongful act, F1sh was entitled to
maintain an aetion and as of that moment to re-
cover damages, the statutory action aceruing to
the plamtiff is perfected npon the death of Fish.
The Denth Statute contemplates ‘entitlement’ to
an actien at any time, and ‘entitlement’ to damages
at any time following the wrongful act of the tort-
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feasor, and does not contemplate a destruction
of the cause of action ereated, by the death of the
tort-feasor subsequent to the wrongful act result-
ing in injuries, and ultimately death, to another.”
(Italics ours)
A further comment of the Colorade Court in this ease is
of particular interest:

W

I'’he deeided easzcs from other jurisdictions
bearing upon the question under diseussion are in
irreconcilable conlliet, Whether the views here-
inahove expressed (ollow the majority or minority
of the decided cases iz debatable when varialions
ne the statulory provisions are considered, ***
(italics ours)

in Ehrtich v. Merrité, 96 Fed. (2d) 231, (Third Cir-
viit), two New Jersey statutes were involved. The first
wits the so-called Death Aet, and the other was the Iixe-
eitors Act. The lrst authorized an administrator (o re-
cover damages on behalf of the heirs lor wrongful death,
and the second gave the executor or administrator a right
of action for conscious suffering, medical and hospital
expenses, which the injured party eould have recoverod
had he lived. Section 5 of the Exccutors Act provided that
the estate of a deceased wrongdoer should be liable for
“any tregpass to the person committed by him or her dur-
ing his or her hfetime,”’ and the decision of the Third
Cirenit Court in that case was based upon the wording
of the New Jersey stalute and particularly that portion
providing that an estale of a wrongdoer should be liable
for anv frespass to the person committed by him or her
(luring his or her lifetime, saying that the statnte made no
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distinction in cases in which the tort feasor predeceased
the injured party and those in which he did not. It also
sald that the cause of action created by the Death Act
was based upon the wrongful act, negleet or default of
another and was, therefore, founded upon the frespass
to the person and therefore survived. The court in that
case said:

“#%* It is therefore obvious that the defend-
ant, being the personal representiative of Ehrlich,
who, 1z his lifetime, by his wrongful act, neglect
or default, committed a trespass to the person of
Merritt is liable in her representative capacity, in
an action hrought by the personal representative
of Merritt, for damages caused by Ehrlich’s tres-
pass.”

The statutes involved In that cuse bear no similarity
whatsoever to the Utah statute and the decision was based
upon the wording of the statutes in that case,

The appeliant cites certain Michigan eases. The sita-
ation 1n Michigan 1s extremely interesting and shows the
importance of carefully distingnishing between the differ-
ent tyvpes of statutes involved., The ease of Ford v, Wan-
ey’ s Fafale, {Mich,) 232 N W, 393, as we have heretofore
indicated, involved a personal injury action, and was di=-
cussed herein =upra. page 9.

Justur v, Kefcham, (Mich.) 298 N, 294 was the
next Mieligan ease, That invelved a situation where the
defendant’s decedent was killed almost instantly and the
plaintiff’s decedent died 15 hours after the accident.
The =tatutcs veferred to in that Michigan ease, as indi-
cated by the {ootnotes, are as follows: Compiled Laws
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L2, Nections 14061 and 14062, and Compiled Laws 1929,
mectlion 14040, Section 14061 is known as the Death Aet
amd Section 1 thereof reads as follows -

“Whenever the death of a person shall be
caused by wronglful aect, neglect or default, and
the act, negleet or default 15 sueh as would (if
death had not ensued) have entitled the pariy in-
jured o maimtain an action {or the recovery of
and recover damages, in respeci. thereof, then and
in every such case, the person who, or the corpora-
tion which would have been liable, if death had not
ensued, shall be liable to an action for damages,
notwithstanding the death of the pervon injured,
and although the death shall have heen ecansed
under such cirenmstanees as ameunt in law to
felony.”

=eetion THH0 18 known as the Survival Act and so far
1= purtinent to the question involved in this ease, reads
12 Follows:

“In addition to the actions which survive by
the eommon law the following shall also survive,
that 1s to sav, actions of replevin, actions for the
eonversion of property, for deeceit, for assault and
battery, for false iTmprizsomment, for negligent in-
juries to persons, ***7

The only question involved in that ¢ase was under
the Survival Act and particularly whether a eanse of
action acerued upon which the Survival Aet could apply.
The statute i= not =imilar at all to the Utah statnte.

In a latter case Lu-re (Muey's Estafe, (Mich.} 14 N W,
(2d) A74, Olney wag the driver of a car which collided
with another vehicle operated by one Bennett and in
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which Bennett’s wife and danghter were oceupants. Olney
died within 24 hours after the collision. Mrs, Benneit
died six days after the accident. Bennett filed a elaim
in the Olney Iistate for his personal injuries and property
damage and also as administrator for the death of his
wife. The probate court allowed both the Bennetts'
elaims, from whieh an appeal was taken. The defendant
contended that under the present Death Act {(Aet XNo.
297 Publie Aects 1939) Olney having predeceased Ben-
nett, no cause of action for his death existed against any
person al the time of the death and thatl the same could
not, therefore, survive. The case reviewed the common
law and prior enactments in the State of Michigan. In
speaking of the changes the court said:

“1'he Legislature has made not only ihe
wrongful act, neglect or defanlt of the wrongdoeer
a4 neceszary element in the cause of action, but alzo
the death of the insured party is a necessary faet
to the right of his representative to maintain amn
action under this amendment. Death is a purt of
the subsfance or essence of the right.”

“It inevitalily follvwrs that the cause of action
for injuries resulting {v death creuted by this
statite does wol arrse or come mlo berng wntid the
death oconrs. The cause of action which the in-
jured pariy has for his injuries now abatex upon
his deatl, at whieh time the new eause of action
in his perzonal representative created by the stat-
ute arises. The Loegislature has given a new right
of recovery in substitution for the right which the
injured party had during his lifetime, the lusix
of which ig the same wrongful act, but wlich does
not come into being until his death.” (Italics ours.)
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Seetion 9657 provides:

“When death iz caused by the wrongfual act or
omission of any person or eorporation, the per-
sonal representative of the decedent may main-
tain an action therefor if he might have maintain
ed an action, had he lived, or an injuryv caused by
the same act or omission, *** The damages there-
in *** ghall be for the exclusive benefit of the sur-
viving spouse and next of kin.”

Seetion 9656 reads as follows:

“A cause of aetion arising out of an injury to
the person, dies with the person of either party
except as provided in Seection 9657.”

Seetion 9656 was amended in 1941 to read as follows:

“A eause of action arising out of an injury
to the person dies with the person of the part
in whoge favor it exists, except as provided in
Section 9657. 1t also dies wilh the person againsi
whom 1t exists. except & eause of action arising
out of bodily injuries or death eaused by the negli-
gence of a decedent snrvives against his personal
representative.”

I"he Minnesota court in interpreting these statutes
said:

“ITnder the death by wrongful act statule, if
the wronged person might have maintained an
action had he lived, the personal representatives
of the deceased wronged person may mainfain
such action.”

It Leld that the amended statute clearly provided that

an action could be hrought against the administrator.
Fhe statutes, hiowever, involved in that ease were not the
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wane as those in thiz state, and the deeision, therefore,
1» inapplhicable.

("ounszel also refers to the Alabama ease of Shirley
p. Shirley, 73 So. (2d) 77. llis own description of that
citse clearly shows it is not in point. The appellant places
vreat emphasis and marks in italies that the plaintiff’s
Jeceased died before the defendant’s deceased. If the
plaintiff’s deceased had dicd hefore the decedent in this
action, we would have no problem. We readily coneede
that if the plaintiff’s decedent dies first, then all of the
~lements of a wrongful death action are present. That
case, however, is no anthority for the proposition where
the plaintiff’s decedent, as here, dies after the death of
the alieged wrongdeoer. Mo show that 1his was clearly
the =1tuation presented in that ease, we quote hriefly from
the Couri’s opinion:

“This 18 a =umit hy a mother {or the wanton
death of her minor child eauged hy another minor
who died in the same aceident two or three hours
afl{er the death of plaintiff’s intestate.”

Marthermore, the court in that case in speaking ol fhe
Martinelfs v Burke caze sald:

*1t 15 at least questionable whether the deei-
slon is strietly m point in view of the terms of the
<tatute involved, ***"

The cases cited and relicd upon by plaintilf are not
in point. Different statutes were involved. The decisions
were based upon the particular statutes,

As previously indicated, the cases in this eategory
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are in conflict. We will now consider those supporfing
the opposite view,

The case of Martinelli v, Burke, {Mass.) 10 N.E, (2d)
113, involved fonr wrongful death aections brought to re-
cover damages for the death of the wife and three minor
children who while 1riding in an automobile operaied by
the defendant’s intestate were kalled at & railroad eross-
ing due te the negligence of the defendant’s intestate. Of
the five viclims of the acecident the defendant’s intestate
died first. ''he quesiion was whether the respective
plaintiffs as adminisirators of the estates of the wife and
the minor children had a right to recover damages.
Massachusetts stiatute provided in substance: “A person
who by his negligence or by his wilful, wanton or reck-
less acts *** canses the death of a person *** ghall he
liable.” The Massachugetts court also stated:

“It has been stailed repealediv that io cause
of action arises until the actual occurrence of the
death for which recovery ix sought. *** When that
event took place in caeh of the eases al bar the
‘person’ who, in the language of the statute, would
‘he liable’ wag himself dead. ‘It 1z axiomatic that
a corpse 18 not a person.’ *™* A dead person can-
not ‘be lLinhle,” mnor cau ¢ cause of action arise
aigrienst @ person who does not exist. *** There
are no words in the statute which can be construed
ag creating a new causc of action against the ad-
ministrator of the wrongdoer after hiz appoint-
ment, The acior himzelf and not hiz administrator
1# named as the *person’ whe 15 to ‘be liable.” The
adhainigtrator of the person killed i= in a different
position. Tlie statute is explicit in granting to him
the right to prosecute in behalf of the specified
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beneficiaries the eause of action which aroze upon
the death of his intestate. In reference to this
sane gtatute it was said in Prodecka v. Turners
Falls Power & Kicetrie Co., 238 Mass. 239, 243,
130 N.E. 386, 388, ***,

“The conclusion is inescapable that none of
the actions can be maintained. That result has
been reached in the only cases which we have scen
dealing with the precise question and is supported
hy the reasoning in cognalc cases. Beavers’ Adm’x
v. Putnam’s Curator, 110 Va. 713, 67 S.E. 353;
Hegel v. Gieorge 218 Wis, 327, 209 N.W. 662, U6l
NW. 11 Weillard w, Maole, 24 N DL 390, 139 N,
979 Clark v, Goodwin, 170 Cal. 527, 150 T*. 357,
L.R.A. 1916 A, 1142; Hamilton v. Jones, 125 Ind.
176, 25 N.I%, 192; Bates v. Svlvester, 280 Mo, 493,
104 5.W, 73, 11 LR.A, (N8} 1157, 120 Am. S8t
Rep, 761, 12 Ann. Cas. 457; Moe v. Smiley, 125 Pa.
138, 17 A. 228, 3 L.R.A. 341; Carrigan v. Cole,
oa BRI 162, 85 A, 954 ; Johnsgon v. Farmer, 389 'ex,
610, 35 5. W. 1062, (Italies ours)

See also Sitea v, Keegan, (Mags)y 203 N, (2d) 867.
Thiz was an action for both death and conscious snffering
of the plaintiff’s intestate Silva alleged (o have been
caused by the negligence of the defendant’s intestale
Keegan. Silva was a guest pasgenger in the vehiele oper-
ated hv Keegan. Both Silva and Keegan died as a result
of the accident. The trial judge direeted a verdict in favor
of the defendant on the ground thal there was no evidence
that Kecran was still alive at the moment of the injury.
1t was conceded that Keepgan died at the seene of the acei-
deni and that Silva died several hours afterwards. The
court held that the New York law applicd, The New York
statute as indicated by the Massachusetls court:
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“#*¥* creates the right of action by an executor
or administrator for wrongful act, negleet or de-
faunlt cansing death ‘against a natural person who,
or a corporation which, would have been liahle to
an action in favor of the deeedent by reason there-
of if death had not ensued.” In this case it is not
shown that Keegan ‘would have been liable to an
action in favor of ‘Silva if Silva had not died, he-
canse it is not shown that Keegan was a living
person against whom a eanse of action could arisc
when Silva was injured. Moreover Keegan was
dead and therefore was not ‘a natural person’
when Silva died. Section 118 provides for the
survival of actions and causes of aetion after the
death of ‘the person liable for the injury,” while
section 119 provides for the survival of actions
and causes of action after the death of the ‘person
in whose Favor the cause of action existed.” Neither
section 118 nor section 119 seemns to us imtended
to create a new cause of action after the death
cither of the wrongdoer or of the person wronged.
Both seclions assume that u canse of action has
arisen against a ‘person habile’ under some other
b or statute and wmevely provide for the contrun-
iince of that casse of action after death., The ‘de-
eeased person’ against whose exeentor or admini-
strator an action may be brought or continued
under section 118 iz the ‘person liable,” whose
deatll 18 referred to in the preceding zcentence.
If wo cause of action has arisen agains! a Hring
‘person halile’ there is wothing upon which either
uf these sections can operate.” (Italies ours)

mee also Claussen ro Brothers, (5.0)), 145 RE. 539.
wherein the court sald:

“As has been pointed out, it has been con-
sistently lield in this state, in line with the greater
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weiprht of authority, that the right of action for
death by wrongful act under the death statute
not acerning until the death of the person injured,
5 a new right of action, and not a continnation
of an old one, and we cannot see, nor can it he
suceessfuily shown, how a canse of action can be
held (o survive a certain event, when it is not
brought into existencee until and exeept by the hap-
pening ol that event.”

see alzo to the same effect Bearer’s Adm’s v, Put-
weme's Curator (Vao), 67 S, 333, and Hegel v Gearge
{\Wis.), supra.

CONCLUSION

Cazes involving statntes different from the Litah
stutute are in great conflict. The decisions in those cases
are based upon the particular statutes involved, Infferent
and varving conclusions have heen reached. However,
in the only two deeided eases where the language: “shall
not abate” is econtained in the statutes, the same being
identical with that in the Utah Code, the courts have held
that the wronglful death action cannot be maintained
against the estate of the wrongdocr where the wrong-
doer’s death preceded that of the plaintiff’s intestate.

Wihen the Utah Legislature conzidered this problem,
1t muzt have given zome thonght to the wording uzed and
had before it the statutes of the other states which had
heen enacted upon this particular subject. Those statutes
had been construcd. The Utah Legislature adopted the
language : ~whall not abate”. This language had heen
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used in two other states whose decisions had been con.
strued by appellate courts, and the deecisions in each in-
stance are in support of respondent’s position. Our own
Supreme Court in the Fretz case has stated that the lan-
guage: “shall not abate,” requires the cause of action to
he in existence prior to the tort feasor’s death. The causc
of action in this ease could not possibiy have been in
exiztence until the plaintiff’s decedent died, which wax
seven days after the alleged tort feasor had himself died.
It is, therefore, respeetfully submitted that the decision
of the lower court shounld be affirmed.

Respectfully submitted,

RICH & STRONG

Attorney for Defendant and
BRespondent

604-610 Boston Building
Salt Lake City, Utal:
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