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IN THE SUPREME COURT
OF THE STATE OF UTAH

GUNNISON-FAYETTE CANAL
COMPANY,

Plawntiff and Respondent,
—Vvs.— ' Case No, 9081

HOWARD ROBERTS and F.
DWIGHT MALMGREN, .

Defendants and Appellants.

BRIEF OF DEFENDANTS AND APPELLANTS

STATEMENT OF FACTS

From 1931 to and including 1956, defendants, as own-
ers of a .7 c.f.s. water-right, have been paying to plain-
tifl their pro rata part of a $35.00 charge, pursuant to
contract made in 1931, for transporting 1.4 c.f.s. of water
for a distance of six miles from the Sevier River to the
point where the defendant Roberts’ water wag delivered
to him, and a distance of about four miles to the point
where defendant Malmgren’s water was delivered to him.

At the conclusion of the year 1356 the plaintiff cor-
poration attempted to abanden the agreement and in-

1
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stead of accepting the $35.00 charge, assessed a charge of
$177.74 against Howard Roberts and $15.66 against de-
fendant F. Dwight Malmgren.

Though the defendants used not to exeeed the first
one-third of a fifteen mile canal, the plaintiff has sought
not only to set aside an agreement, praciice and construe-
tion of twenty-five years, providing for an annual charge
of $35.00 for the use of the portion of the ecanal, bul now
gecks to charge defendants by way of an assessment for
not only the maintenance of the entire eanal, but to re-
gquire defendants to pay the administrative and corporate
costs of the plaintiff corporation.

Gunnigon-Fayette Canal diverts from the Sevier
River at a point hefweéen the towns of Axtel and Center-
field and extends to the north past the communities of
Gunnison and Fayvette, terminating at a point to the
north of the town of Favette and east of the Sevier
Bridge Reservoir.

In the early land boom days of the Sevier River
there was a development known as “Kearns and Rob-
hins” and a diversion from the Sevier River to that land
was made through what was known as the “Kearns and
Robins Canal,’”’ which canal now represents the approxi-
mate first four or five miles of the present (funnison-
Fayette Canal. In connection with subsequcnt aequisi-
tion of water rights from the Sevier River, the Gunnizon-
Fayette Canal Conpany by deed became a part owner
in the Kearns-Robhing Canal and used the same to earry
the water-rights acquired from the Sevier River to the
Favette Canal. The Fayette Canal had theretofore ear-
ried only waters from the San Piteh River. This proceed-
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ing 1 only concerned with the Isecarns-Robhins section
of what is presently commonly known as the “Gunnison-
Fayette Canal.”

The gencral adjudication on the Sevier River which
resulted in what is commonly known as the “Cox Decree”
was initiated in about 1916, and by 1926, State Iingineer
Bacon had preparcd his proposed determination of
water-rights and there were then ensuing a number of
hearings as well ag trials to settle the respective water-
rights to be determined and adjudieated for the entire
Bevier Jliver. The time with which we are particularly
concerned 1n these neprotiations wag the vear 1931, at
which time defendant Howard Roberts owned 1.4 second
feet of water designated as an “AA Right.,”” This right
came to Howard Roberts from his father, the original
source having been known as Ryan Springs, tributary
to the Sevier River. This water-right had been used by
defendant Roberts on his land under the Dover Canal
and had been transferred at various times under tempo-
rary permit from the State Kngineer for use on lands of
the defendant Roherts under the Kearns-Rehbing Canal.
There were other people in the year 1931 who were own-
ers in and nsing the Kearns-Robbins Canal to divert their
waters, such as the Dyring family, the Winteh and Niel-
sen families,

In about the vear 1931 the Board of Directors of
the Gunnison-Favette Company consisted of Archie M.
Mellor, W. J. Gribble, Elgin Mcllor, Elijah James and
Howard Roberts (T. 234). Archie M. Mellor was presi-
dent, Jloward Roberts was secretary and Elgin Mellor
was treasurer. At a directors’ meeting in 1930 a com-
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inittee consiasting of Archie Mellor and Howard Roberts
were appointed to meet with the lower Sevier River
users and to effect an agreemcent and, if necessary, to
aceept a deduction of ten per ecent of their wafer-rights
for a storage privilege in the Sevier Bridge Reservoir,
‘but leaving it to the officers to make the best negotiations
possible.

At a meeting of the directors of plaintiff corpors-
tion at the Roberts home in February, 19351, the report
of this committee was presemted, pursuant to which a
diseugsion was had concerning the agreement that could
be arrived at whereby the echarge to Gunnison-Faxyctte
for storage of its waters in Sevier Bridge Reservoir
would be reduced from ten per cent to three per cent,
providing the Roberls water be jolned in the stipulation
to take a discount of ten per eent from the 1.4 c.f.s. to
the credit of the Sevier Bridge Reservoir. The Roberts
1.4 e.f.s. AA Right was a constant flow right which was
not subjeet to pro rating at any time, irrespeetive of the
flow of the Sevier River. Roberts had no need for stor-
age and the matter concerned was an arrangement pur-
suant to whiech he would suffer a ten per cent discount
of his water-right by bringing the water into the Gun-
nison-Fayette Canal, providing there was an agreement
as to the charge that would be made for the use of the
portion of the canal required to get the waters to his
land.

Elgin Mellor, the treasurer and director, was called
as a witness by the plaintiff, and he charaecterized the
substance of what was said at the meeting as follows
(T.241):
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“A, Well, I don’t know who gaid it. It was
either Mr. Melor, Archie Mellor, or Mr. Roberts
suggested that the}' put their w ater in the canal.
And we talked over different terms and finally
they agreed on them, we agreed on ten per cent
of their water and $35 a vear.”

At Pages 255 and 256 of the transeript Mr. Mellor
characterized the meeting of February, 1931, as follows:

“Q. Going back to this meeting of 1931, Mr.
Mellor, at that meeting vou were negotiating a
contract, the arrangement under which Howard
Roberts would put that 1.4 AA right into the
(Gunnison-Fayette Canal, weren't you?

A. I think se.

And so that contraet was to involve his
right to put the water into the canal, as well as
what arrangements would be made for a charge
for the use of the canal

A. That is right.

* * L2

Q. And for the privilege of running his
water in the canal he wanted to know what the
term would be?

A. That is right.

Q. Ard did yon arrive at terms that were
agreeable in that meeting to hoth the corporation
and to Mr. Roberts?

A. T think so.

. Now one of those terms had to do with
the payment of $30 each year, didn’t they?

A, Well, that was part of it.”

Again at Pages 258 and 259 of the transcript

“Q. Now, let’'s go back to this. The $35
was to be the eash charge that would be made so
long as Roberts kept this water in the eanal?
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A, Yes.

Q. It wouldn’t be $40 or $50 or any other
figure. It was going to be $3D as a cash assess-
ment?

A. Yes.
Q. Is that eorrect?
A. Yes. In cash.

Q. Ali right. Now you claim that in addition
to $35 cash vour company was to get ten per
cent of whatever this 1.4 would have produced?

A. Right”

The minutes of the company concerned with this
meeting and the contract negotiated between the plaintiff
eorporation and defendant Roberts read as follows (De-
fendants’ Exhibit 3):

“Motion by W. J. Gribble and seconded by
Elijah James. That the board accept the proposi-
tien of Howard IRoberts to let him ran his 1-4/10
s.f. of water less 10% of the same, in the Fayette
Canal permanently for the sum of $35.00 per year.
That the 10% iz to go to the Sevier Bridge Rezer-
voir for the eredit of the Favette Canal Company
as agreed by Howard Roberts as part considera-
tion for the Canal Company getting storage rights
in said reservoir for 3% of the Fayctte Canal
Commpany water instead of 10%.”

As evidenced by defendants’ motion and answer to
the complaint, it is admitted that the above quoted para-
graph from the minutes, originally written by the first
wifc of Howard Roberts, was removed with ink eradi-
cator and rewritten. The plaintiff introduced evidence
that the handwriting on the portion re-written was that

of Howard Roberts' second wife. However, such re-
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writlag, il made by the sccond wife, would have had to
have been made prior to 1941 (T. 354}, at which time
there was a separation when the second wife moved to
California.

The original notation made at the meeting by
Howard Reberts, and rom which the minutes were writ-
ten into the official minute book of the ecompany, is de-
fendants’ Exhibit 6. Such original notation contains all
of the significant wording concerned with the minutes
and supports the fact that whatever oceurred in the re-
writing of the inutes, the re-written portion directly
reflects the aection taken, as evidenced by the origimal
notes.

POINTS RELIED UPON

POINT NO. I

THE COURT ERRED IN FAILING TO SUSTAIN DE-
FENDANTS' MOTIONS TO DISMISS PLAINTIFF'S COM-
PLAINT AS A WHOLE AND AS TO EACH COUNT SEPA-
RATELY,

POINT NO. II

THE RIGHTS AND OBLIGATIONS OF THE PARTIES
CONCERNING THE PORTION OF THE CANAL JOINTLY
LUSED RESTING IN CONTRACT, AND THAT CONTRACT
HAVING BEEN RECOGNIZED AND ACTED UPON BY THE
PARTIES FOR OVER 25 YEARS, THE CONTRACT GOV-
ERNE, AND SECTION T7i3-1-9, U.C.A, 1833, DOES NOT
ABROGATE OR DISTURB RIGHTS OF THE PARTIES
FOUNDED UPON SUCH CONTRACT,

POINT NO. III

THE DELAY AND LACHES OF THE PLAINTIFF COR-
PORATION IN BRINGING THIS ACTION OVER 25 YEARS
AFTER THE ACTUAL NOTICE BY DIRECTORS AND
STOCKHOLDERS OF ALL FACTS AND CIRCUMSTANCES
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CONSTITUTING THE CLAIMED ACTS OF MISCONDUCT
OR IMPOSITION, COMBINED WITH THE INTERVENTION
OF RIGHTS OF INNOCENT THIRD PERSONS WHO AC.
QUIRED WATER RIGHTS IN RELIANCE ON SAID CON.
TRACT, ESTOPS AND DEFRIVES THE PLAINTIFF COR-
PORATION FROM CHALLENGING OR SBETTING ASIDE
THE CONTRACT,

POINT NO. IV

THE PLAINTIFF CORIPPORATION CANNOT RETAIN
THE BENEFITS OR FRUITS OF ITS CONTRACT AND
ARSERT AS A DEFENSE THERET(O PURPORTED ACTS
OF MISCONDUCT OF ITS OFFICERS.

POINT NO. V

DIRECTORS OF A CORPORATION ARE NOT SUCH
EXPRESS TRUSTEES AS WILL PREVENT THE OPERA-
TION OF THE STATUTE OF LIMITATIONS AGAINST THE
CORPORATION IN AN ACTION BY THE CORFPORATION
OR IN A STOCKHOLDER'S DERIYATIVE SUIT.

POINT NO. VI

) A CO-USER OF A {CANAL IS RESPONSIBELE ONLY
FOR A PROPORTIONATE COST OF MAINTENANCE,
OPERATION AND CONTROL OF THAT PORTION OF THE
CANAL WHICH IS IN FACT JOINTLY USED,

POINT NQ. VII

A CORPORATE CO-USER AND CO-OWNER OF A
CANAL CANNOT REQUIRE ANOCTHER CO-USER TQ CON-
TRIBUTE TO THE PAYMENT OF CORPORATION SALA-
RIES, COSTS OF CORPORATE MEETINGS, STATIONERY,
{LCHECKS, COSTS OF BORROWING MONEYS FOR PURELY
CORPORATE PURPOSES AS A PART OF CHARGES FOR
MAINTENANCE, OPERATION AND CONTROL OF A JOINT
CANAL.

POINT NQ. VIII

FINDING OF FACT NO. 3 IS CONTRARY TQO AND IS
‘NOT SUPPORTED BY THE EVIDENCE OR LAW, AS
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PLAINTIFF IS NOT THE SOLE OWNER OF THE CANAL
AS SHOWN BY DEEDS IN EVIDENCE DISCLOSING TLHAT
DEFENDANTS AND OTHERS ARE CO-OWNERS OF THE
CANAL.

POINT NO. IX

FINDING OF FACT NO. 8 I8 CONTRARY TO AND I3
NOT SUPPORTED EBY THE EVIDENCE OR LAW, AS
THERE WAS NO COMPETENT EVIDENCE OR LEGAL
BASIS UPON WHICH “REASBONABLE EXPENSE” FOR
WHICH DEFENDANTS WOULD BE LIABLE COULD EE
DETERMINED; PARTICULARLY WAS THERE NO EVI-
DENCE TO SHOW THE TOTAL ACRE FEET OF WATER
DIVERTED INTO THE CANAL OR DIVERTED AND DE-
LIVERED TO THE DEFENDANTS, BUT IT AFFIRMA-
TIVELY APPEARS THAT THE PLAINTIFF CORPORATION
TOOK WATERS OF DEFENDANTS AND FAILED TO
CREDIT OR PAY DEFENDANTS FOR THE WATERS 50
TAKEN,

POINT NO., X

FINDING OF FACT NO. 9 IS CONTRARY TO AND IS
NOT SUPPORTED BY THE EVIDENCE OR LAW AS THERE
WAS NO EVIDENCE INTRODUCED SHOWING THE AC-
TUAL COSTS OF QPERATING, MAINTAINING AND CON-
TROLLING THE PORTION OF THE CANAL JOINTLY
USED, NOR WAS ANY BASIs PROVIDED BY WHICH THE
COURT COULD ALLOCATE ANY OF THE EXPENSES TO
THE PORTION OF THE CANAL JOINTLY USED, AND THE
FINDING IS BASED PURELY ON CONJECTURE.

POINT NO. XI

FINDING OF FACT NO. 10 IS CONTRARY TO AND IS
NOT SUPPORTED BY THE EVIDENCE OR LAW, A3 THE
EVIDENCE SHOWED THE PLAINTIFF RESTED ITS LASE
ON A MOTION PASSED BY ITS BOARD OF DIRECTORS
ISSUING A CHARGE AGAINST DEFENDANTS UNSUP-
PORTED BY FACTS OR EVIDENCE ESTABLISHING A
BASIS IN ACCORPANCE WITH LAW UPON WHICH ANY
CHARGE COULD BE MADE.
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FOINT NO. XII

FINDINGS OF FACT? NOS. 13, 14, 16, 17 and 18 ARE
CONTRARY TO AND NOT SUPPORTED BY THE EVI-
DENCLE OR LAW FOR THE REASON THAT THESE FIND-
INGS PURPORT TO ESTABLISH A BASIS FOR SETTING
ASIDE A CONTRACT BY THE PLAINTIFF AND DEFEND-
ANT ROBLERTS WHICH HAD BEEN HONORED AND REC-
OGNIZED FOR A PERIOD OF OVER 25 YEARS AND SUCH
FINDINGS ARE CONTRARY 'TQO AND NOT SUPPORTED
BY THE EVIDENCE AND DO NOT IN LAW CONSTITUTE
A BABIS UPON WHICH ANY RELIEF COULD BE AF-
FORDED.

POINT NO. XIII

FINDING OF FACT NO, 15 IS CONTRARY TO AND
NOT SUPPORTED BY THE EVIDENCE OR LAW FOR THE
REASON THAT A COURT WILL NOT REWRITE OR DETER-
MINE VOID THE MINUTES OF A CORPORATION IN THIS
TYPE OF AN ACTION WHERE NO OFFICER OF THE COR-
PORATION IS INVOLVED AND WHERE THE CORPORA-
TION HAS NOT TAKEN ANY ACTION ITSELF TO COR-
RECT SAID MINUTES, AND IN A CIRCUMSTANCE SUCH
AS IN THIS CASE PRESENTED WHERE THE MINUTES
EVIDENCE THE ACTION OF A CORPORATION, AND THE
CORPORATION HAS NOT ATTEMPTED TO ESTABLISH
WHAT ACTION IF ANY TO THE CONTRARY WAS TAKEN.

_ POINT NO. XIV

FINDING OF FACT NO. 20 IS CONTRARY TO LAW
AND NOT SUPPORTED BY THE EVIDENCE AS THERE
IS NO EVIDENCE THAT DEFENDANT HOWARD ROBERTS
CONCEALED ANY MATERIAL FACT, AND THE EVI-
DENCE CLEARLY SHOWS THAT ALL STOCKHOLDERS,
DIRECTORS AND OFFICERS WERE FOR OVER 26 YEARS
ADVISED OF ALL OF THE FACTS OF WHICH COMPLAINT
IS MADE BY PLAINTIFF.

POINT NO. XV
THAT THE CONCLUSIONS OF LAW AND.JUDGMENT
ARE CONTRARY TO LAW AND NOT SUPPORTED RY THE
FINDINGS.
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POINT NO. XVI

THE COURT ERRED IN PERMITTING THE SECRE-
TARY TO COPY FROM SOME RECORD EVERY EXPENDI-
TURE OF PLAINTIFF CORPORATION AND INTRODUCE
SUCH IN EVIDENCE AS PROOF OF EXPENDITURES
MADE ON A PORTION OF A CANAL JOINTLY USED AS
BARSIS FOR DEFENDANT'S LIARILITY AS A JOINT USER,
“Tr.71)

ARGUMENT

FOINT NO. 1

THE COURT ERRED IN FAILING TQ SUSTAIN DE-
FENDANTS' MOTIONS TO DISMISS PLAINTIFF'S COM-
PLAINT A8 A WHOLE AND AS TO EACH COUNT SEPA-
RATELY.,

The complaint of the plaintiff is divided in three
claims. In the first claim the plaintiff sets up that it
owns and operates the Gunnison-Fayette Canal; that the
defendants are stockholders in the plaintiff corporation
and have separate rights from the Sevier River; that
defendants use the Gunnison-Fayette Canal as a means
of conveying water to their land t¢ which they are en-
titled by virtue of their stock ownership in the plaintiff
gorporation and the water which they use under their own
separate rights. The significant paragraph of the first
claim is that “Howard Roberts owes the plaintiff the
sum of $161.74 for the balance of a water assessmont
legaily assessed by plaintiff against defendants during
the vear 1956, as his share of the operation and mainten-
ance eosts of the canal system for conveyving the said
waters to his land.”

The second claim contains a reeital that the defend-
ant Howard Robert claims that while he was a direetor
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and officer of the plaintiff company, Roberts entered
into an agreement with the eompany whereby he would
be able to convey water under his own rights through
the canal for a yearly charge of $35. 00, That such an
agreement, if any there is, 13 void and unenforceable
and was made against the best interest of the eorporation
and was made while Roberts was a trustee and officer
of the corporation and was for ihe persomnal benefit of
Roberts and against the interests of the corporation, and
was made in violation of a duty of Roberts towards the
corporation. That the present officers have now repudi-
ated the alleged agreement and that it js null and void;
that Malmgren, as a successor from various persons to
a portion of the original Roberts right should likewise
be determined to have no right under such agreement.

The third claim states that there is a certain minute
entry in the books of the Canal Company and that there
has been an apparent erasure, and the minute entry does
not state or show or reflect in truth and fact the aetions
of the Board ¢f Directors in conneection with the matter,
and that the action has been repudiated and i1s now re-
pudiated and should by the Court be declared to be of no
force and effect.

Ag itg first defense defendant and appellant directed
motions to dismiss the eomplaint as a whole and as to
each of the claims as though separately bv each defend-
ant,

As appears at page 24 of the transcript, defendant
Howard Roberts had various water-rights in the Sevier
River which he would use or lease to others. In addition,
he had his rights as a stockholder to water of the Gunni-
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son-layettc Canal Company. Such other rights would
be (&} for one-third of a second foot, which was known
as the Nielson Class “A” right, and (b) the right of de-
fendants Roberts and Malmgren having a combined value
of .7 c.f.s. of AA water. Each such right would produce
a different acre foot and consequently a different pro
rata obligation, if there be any obligation shown,

Under the provisionz of the Cox Decree the AA
water-rights did not prorate (T. 231). It was a [(irm
right which was to be taken from the waters of the Sevier
River, irrespective of the amount of water flowing in that
river, and did not have to be prorated with any other
person. The Class “A” righi had te be prorated. The
amount of water which the Gunnison-Fayette (anal
Company itself would receive and distribute per share
would vary with the amount of the flow of the Sevier
River and in accordance with the various types of rights
which the Canal Company had which would produce a
different volume of water from year to year, depending
upon the flow of the Bevier River, The significance
of this recital is to indicate that each of the rights re-
ferred to above would produce a different volume of
water. In other words, under one right the defendant
Roberts would receive a full water right which would
not be diminished or prorated with any other uge. That
would be his “AA Right.” His A right would not produce
necessarily a third of the seecond foot but would have
to take its prorated position with the other A right«
using the eanal.

Does the first claim, then, state a cause of action?
Mr. Novak, counsel for plaintiff Irrigation Company,
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“states his action is undeyr Section 73-129 for contributien
from a ¢o-user of the canal. To state a cause of action
-ander .such seetion it is submitted that the eomplaint
must allege:

(1) That defendant used water through the canal
during a specified time.

(2) The amount of water defendant used and the
total amount of water used by ail others
through the canal for the same time.

(3) Allege the amount that had been expended
by plaintiff and others that used the canal
for the period concerned, and describe such
expense as regsonable and the nature of the
same, and that such was for maintenanee and
operation and reascnably required, and what
was the character and nature of the work
and expense.

Plaintiff alleges that it legally assessed defendant
$161.74 during the year 1956 as his share of operation
and maintenance costs of the canal system for conveytng
the said waters to his lands.

The words “said waters” ean only refer to the waters
theretofore deseribed which the complaint states are
waters received “as a stockholder” and “waters they uze
under their separate rights.”

Plaintiff can assess its stock but it cannot assess
A co-user,

Certainly without this complaint alleging that plain-
tiff gpent money, or did work on the canal, it cannot he
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said that this complaint states any basis in law showing
an obligation of defendant to pay plaintiff any sum.

Plaintiff’s counsel states that the stock assessment

was paid by defendant and there is no issue over any
obligation of defendant as a stockholder.

Because of the absolute lack of competent or any
evidence showing sums spent on the portion of the ecanal
jointly used, the plaintiff cannot now seek to amend its
ecomplaint, and it is submitted the motion to dismiss
should be sustained.

Plaintiff had its Second Cause of Action dismissed
(‘I 168-174)., Though the Distriet Court evidently had
trouble determining who was plainiiff and what the mo-
tion to dismiss might effeet, it is submitted that any issue
tion to dismiss might effeet, it is submitted that this claim
was dismissed. {See minutes of June 25, 1958)

Certainly the third elaim raises no issue against
defendants. The third eciaim is merely a recital of a por-
tion of corporate minutes, with a statement that there
is no erasure and that though admittedly there wag ac-
tion taken by the Board, the minutes de not reflect the
action taken; that the action is repudiated. No cause for
repudiation 1s alleged; no allegation as to who made
any alteration; no aliegation as fo what the action was;
no allegation that the corporation seeks to correet the
minutes.

Tt iz clear that no eause for relief is stated against
either defendant, but more important no eause, no com-
plaint is made at all.
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The aetion should be now and should have been djs-
missed hoth on the pleadings and in accordance with de-
fendants’ motion to dismiss made at the conclusion of
plaintift’s ease (T. 321).

POINT NO, 11

THE RIGHTS AND OBLIGATIONS OF THE PARTIES
CONCERNING THE PORTION OF THE CANAL JOINTLY
USED RESTING IN CONTRACT, AND THAT CONTRACT
HAVING BEEN RECOGNIZED AND ACTED UPON BY THE
PARTIES FOR OVER 25 YEARS, THE CONTRACT GOV-
ERNS, AND SECTION 73-1-9, T.C.A, 1933, DOES NOT
ABROGATE OR DISTURB RIGHTS OF THE PARTIES
FOUNDED UPON SUCH CONTRACT.

In West Union Canal Company v. Thornley, 228 P.
199, 64 T'tah 77 this court states:

“The rights and obligations of the parties are
therefore determined by contract; and that con-
tract, as found by the court, has been recognized
and acted upon by the parties for many vears.
Section 13 of chapter 67, [73-1-9 U.C A, 1953]
supra, was not intended to abrogate or disturb
the rights of parties in an irrigation eanal found-
ed upon a vaiid and existing contract and is there-
fore not eontrolling, under the faets of this case.”

There was a contract negotiated between Howard
Roherts ard the plaintifl corporation by the means of
which” he was given the privilege of diverting his 1.4
cubic feet per second of water from the Sevier River
through the first six miles of a canal jointly owned by
the plaintiff corporation and others.

At pages 346, 347 and 348 of the transeript the de-
fendant IRoberts stated:
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“A. Prior to that and when that water was
established for that land we had an individuoal
ditch that went from the Sevier River and across
Sanpitch and down through all them farms to our
country, It was before the Fayvette Canal Com-
pany was built. And later vcears we abandoned
that diteh. We traded part of ihe right to the
(Gunnison-Fayette Canal Company. I sold part
of it to Delta and I transferred, transferred this
water in to the Dover Canal Company and then
used it in the Dover Canal.

Q. So then the recognized place of use prior to
the entrv of the Cox Decree or prior to the nego-
tiations leading to the Cox Decree, the place of
use for this water was under the Dover Canal,
the one and four-tenths, before the Cox Decreet

A, Yes.

). Then did you enter into some negotia-
tions, Mr. Roberts—

A, Well—

Q. —for the transfer of the one and four-
tenths into the Gunnison-Fayette Canal?

A. When it ecome up and we had to put a
point of diversion for the use of this water, I had
more land under the Fayette Canal Company than
I did in Dover. And I had more water right in
Dover than I had there. And I warted to, wounld
sooner used it down the Favette Canal. And 1
asked the board if they would he interested in
letting the water go down the Fayette Canal. And
they was they was, So then I wanted to know
how it was going in and the terms it could go in
on. I told them if thev didn’t want it in there I
eould use it in Dover, but I would sconer have it
over here. And they felt like, at that time, the
more water they got in the canal and to help keep
shrinkage up and expenses that they would let it
in,
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* * *

(). —did vou have a meecting with the board
of directors of the Gunnison-Favette Canal Con.
pany which was concerned with the transfer of
the one and four-tenths in to that eanal in connec-
tion with the arrangements for storage in Sevier
Bridge encompassing this entire field?

A, Yes.

). When did that meeting take place?

A, Waell, the first meeting I think was along
n November, if I remember right. It was early.
Of 730, It wnuld be 1930. And then we finally had
another meeting in Februar}, or, yes, February,

1931, when they decided—

At page 355 the action of that meeting of the Board
of Directors of February 28 1931, stated by Mr. Roberts
as follows:

“Q. Now hag there been anything added to
Exhibit 6 or lixhibit 3 that was not actually acted
upon by that board in 1931 at the directors meet-
gt

A. No, sir.

And these minutes eorrectly reflect the
action of the board at that time?

A, Yes.

(). As they are now?
A, Yeg, sir.”

At pages 363, 364, 365, and 366 of the transeript:

“Q. (By Mr. Burton) Was there a conver-
sation between you and this, the officers of the
Gunnizon-Favette Canal Cowpany relative to the
conditions upon which vou could take your waters
through the Gunnison-Fayette Canall

A, Well, all the board.
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A, Yes.
Q. When did that take place?

A. That night in the meeting, and previous
befaore.

Q. All right. And who was present in these
conversations?

Q. Now that is Arch?}

A, Aveh M. Mellor; W. J. Gibble; Elijah
J. James, and Elgin Mellor and myself.

» L ]

A. Well, T told them I wonld like to use my
waterg in the Fayette Canal and have it put in
there permanent. And they talked about, I told
them 1 wanted to know what they was going to
charge me te put it in, beecanse if they didn't want
it in there, it wasn’{ going to be a benefit, I would
leave it in the Dover Canal where I had had it.
And they talked it over ammong themselves and
the set down and they figured as to the expenses
of the canal, and left off what the canal eompany
owed. The owed some money for water they pur-
chaged. They had hought eleven hundred shares
of water, which amounted to $11,000, of the Cen-
tral Utah Water Company. And when they fig-
ured it all up and all, they arrived at a $35 asgess-
ment to run that water in the canal. And I told
thern that we, I did, that it looked like that we
could store that water and get the canal com-
pany’s water stored for three per cent if I would
give them ten per eent of my water for storage
of the Gunnison-Fayette Canal Company,

At that time it was brought up as to the, I
would get & benefit from that ten per cent. I =aid
individually if 1 eonld get that water through the
canal and all 1 would just as soon use it daily as
have it stored, which I wonld.

19
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Q. Now was anvthing sald relative to the
duration or how long this $35 was to apply?

A. Well, it was to put in there permanent.

Q. At $35a vear?

A. At $35 a vear. And I took no parf in
setting that price. '

3. You mentioned that Gunnison-Fayette,
pardon me, was anything said by any of the other
persons present?

A, Well, oniy that they sit and figured it out
and sald thev thought it was a fair assessment

and accepted it in there, and made a motion to
the effect that they would take in that way.

Q. And thereafter did you and every gince
that time have you run your cne and four-tenths
second feet through the canal ?

A, Yes, sir.

- Q. And how much did yeu pay each and
every vear from 1931 for that one and four-
tenths?

A, Well, one and four-tenths. Arch paid
‘half and I paid half, which was geventeen and a
half that I paid and he paid seventeen and a half,
that part of 1t.”

The plamtiff corporation called as its witness Elgin
Mellor who was one of the directors at the said meeting
of the directors on February 28, 1931, At pages 235 and
256 states the following

“Qd. Going back to this meeting in 1931, Mr.
Mellor, at that meeting yon were negotiating the
contract, the arrangement under which Howard
Roberts would put that 1.4 AA right in to the
(funnison-Favette canal, weren’t vou?

A. T think so.
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(). And so that contract was to invaolve his
right to put the water in to the ecanal, as well as
what arrangements would be made for a charge
for the use ol the canal?

A. That is right.

. And for the privilege of running his
water 1n the canal he wanted to know what the
terms would he?

A. That is right.

Q. Arnd did vou arrive at terms that were
agreeable in that meeting to both the corporation
and to Mr. Roberts?

A. I think so.

Q. Now one of those terms had to do with
the payment of $35 each year, didn’t they?

A. Well, that was part of it.

L 4 * »
Q. Now that was $35 in cash, wasn't it?
A. I suppose it was cash,”

At pages 258, 259 and 260 of the transcript appears
the following:

“Q. Now let’s go back to this. The $35 was
te be the cash charge that would be made =0 long
as Roberts kept this water in the canal§

A, Yes.

Q. It wouldn't be $40 or $50 or any other
figure, It was going to be $35 as a cash asess-
ment}

A, Yes,
Q. Isthat correct?
A. Yesz. In cash,
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#* * #*

(. Now vou szayv there was a question raised
constantly in directors meetings coneerning this
matter, this contracet of Roberts?

A. There was.

Q. Did it come up in very many directors
meetings?

A, Several,

. Now von say several, Tell me about what
number in your recolleetions?

A. Ohb, on an average of once a year.
Q. And who raised the question?

A.  Oh, one of the directors.

Q. Did you ever raise the question?

A, Yes.
(2. What did you say when vou raiged the
question?

A. I told ihem there was a complaint; that
they didn’t, the stock didn’t think they was paying
enough assessment.

Q. All right. Then was there anv answer
given on that?

A Yes, sir. There was.
). Who answered 1t?

A, Well, Mr. Roberts sometimes, and Mr.
Mellor sometimes, said, well, vou are getting ten
per cent and that amounts to so many acre feet
and you are getling $35, and that is worth so much
in dollars and cents an acre foot, and it values
prefty close to a fair assessment,

Q. Now, then, as far as your understanding
of this contraet would be concerned, taking the
vear 1956, Gunnison-Favette Canal Company
would have taken ten per ceni of whatever water
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Roberts and his assigns would have been entitled
to, plus $3567

A. That iz my understanding.

). That is what vou would say the arrange-
ment was?

A. That is what we were doing when 1 was
in there.”

TPages 269 and 270 of wilness Klgin Mellor’s testi-
mony proved the followinyg :

“Q. Now then the majority on the board of
directors at that time, consisting of yoursell and
Elijah James and Gribble, were without any in-
terest whatsocver in this 1.4?

A. 'Fhat is right.
# * *

. Now going back to thig meeting of Febru-
ary of 1931, at that mecting Mr. Mellor, do you
remember that you and KElijah fames set this $35
charge?

A. No. 1 ean’t remember. We may have
done, but I couldn’t remember. I wouldn’t say
I did or didn’t. That is too far back for me to
remember.

#* #* W

Q. All right. There wonld be Gribble, you
and James that would set that amount?

A. I think so. I think after they showed us
how much this water meant to us, how much we
were going to get out of ii, additional water in
the canal, besides the 10%, I think we did. It
looked like a good deal at that {ime.

At page 271

“Q. All right. 1f the three of you set the
%33, tell me how vou fignred $3512
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A, T don’t recall that. I don’t know what
we suggested or whether they suggested that they
would give that. I rather think they suggested
giving that to us and we accepted it.”

At page 272 the witness Mellor said:

“Q. Now, when you =ay it should have been
a henefit, how would that—

A, Well, additional water. The more water
you get in the canal vou should have less shrink-
age and get more water in there if you keep the
canal clean.

Q. Now was that diseussed, the fact it would
be a benefit to the company by having additional
water in the canal?

A. Oh, I think it was brought up. Yes.”

At page 273 Mellor states:

“@Q. 1 am just pointing out there is a three-
months difference only in time. Actually you
knew that Roberts putting his water in the canal
and the three per cent for Favette and that ar-
rangement was all tied together simultaneously?

A, Yes”

Mellor proceeded then to describe hig activities as
& water masier and the manner in which the assessments
of the company were comnputed in establishing the faet
that at the end of a calendar year the company tabulates
its expenses for that year and then proceeds to deter-
mine the amount of water that was distributed ard pro-
rate the expenses establishing the fact that the assess-
ment is made for in effect the distribution made the
previous vear. Then at pages 276 and 277 of the tran-
seript Mellor states:
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for the shares in the company?

A, Well, they was on a different water right
and it wus figured so far, Dyreng and Winteh and
theny, so far they paid on (he eanal and so much
cxpense they had, and it had to be figured differ-
ent.

3. So the practice then was to take Dyreng’s
costs, the costs of the canal up to the Dyreng di-
version, and then figure out how much water he
rot and make an assessment aceordingly?

A. That is right for Dyreng,
. The same would he for Roberts-—

A. No.

Q. —on his—
A, No.
Q—water?

A, No. It wasn’t for Roberts.
). How would it be handled for Robherts?

A, Well, Roberts on his second foot of water
was 50 mueh, definitely go mueh, a year.

@. I see. So there is no necessity then of at-
ternpting .to determine costs. Roberts would be
$35 and that was if.

A, Well, that is the way we did it.”’

Concerning the 10% of his rights whicli Mr. Robertas
had given up for the benefit of the eanal company at page
277 appears the following from Mr, Mellor’s testimony:

“Q. You have testified concerning the con-

versation that vou had with Mr, Roberts in the
summer of this year?

A, Idid.

. And I will ask yvou if in that conversation
Mr. Roberts didn’t tell vou that vou got vour
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three per cent by his giving up his fen per eent
to the Bevier Bridge?

A. He did.”

The reluctance of the admissions of Mr, Mellor con-
cerning the arrangements with Roberts best appears at

pages

278 and 279 in the foliowing questions and an.

BWEeTS D

Sponsor

red by the S.J. Quinney Law Librar

“Q. And yvou knew that was done under the
claim of a contract with the eompany?

A, Well, T don’t think there is any contract.
It was just an agreement we let them put them
in. They talked like maybe year from year they
might take it out. 8o it was just a vear to vear
proposition.

(. But it was pursuant to an agreement with
the eompany, wasn’t it?

A Well, az long as it was agreeable.

Q. XNow I will ask you in that connection
if yvou didn’t make the following reply or state-
ment at Page 14 of your deposition.

A, They wanted to know what arrangement
they could make to put the water in the eanal and
what 1t would eost them to do it. And that was
discussed back and forth. And the understanding
we finally agreed on, my knowledge of thinking
and the way I have always seen it was that we get
10% and $35. And they was telling, they told us
what a good deal they got for us on aecount of
getting our stored for 3%. But I never did hear
1t that that was the way they got it was by giving
10% of their water.

Q. Did you make that statement?
A. Yes, sir,

Q. Now there was no doubt in this under-
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#tanding or agrecient, as you call 1t, with Rob-
erls and Arehic Mellor that =0 long as they want-
ed to leep the waler in the canal that it was goimng
to be in aceordance with this agreement or under-
standing that vou haod at this dirceetors mceeting !

Ao Well, 20 long as we was agreeable and
they were agrecable, wanted to keep it and it was
agreeable with us, that was understood from year
to vear, Fvery time it was brought up there was a
little argwument over it. They ihreatened to take it
out; scll it somewheres else, Said we didn’t want
it they would take it somewheres clse, if we didn’t
think it was a benefit to us,

Q). And I take it that your company deter-

mined that they wanted it then?

AL Well, we did, ves. We went alnng with it.
We figured under those conditions we would 2o
along, We wasn’t tetally satisfied with i, but we
did it anyway."

There is no doubt the cvidence conelusively shows
that a director’s meeting was held, and that the contraet
ways negotiated between the plaintiff and the defendant
Roberts. As stated in Preis v. Eversiuerp, Inc., 154 Fed.
Supplement, 98 at page 101 where a contract was being
challénged as not being within the provisions of the
statute of fraud the court states:

Sponsor

“I'he minutes of the meeting of August 23,
1954, signed by the Secretary of the defendant,
are clear and unequivocal, and the agreement con-
stituted thereby does not corne within the Statute
of Frauds ... In the case of Argus Co. v. Mayor,
ete., of Citv of Albany, 55 N.Y. 495, at page 501,
gimilar to the case at bar, the New York Court of
Appeals said, * * * and the minutes of the days
doings of the body, being signed by the elerk
thereof, there is a subscrlptmn of the note of
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memorandum made by the party, by its agent
duly authorized. This is a satisfactory compliance
with the statute. It meets the purpose and in-
tention of the law, by providing an enduring and
unchanging evidence of the agreement; and it
meets its letter, for there is some note or memo-
randum of it in writing subseribed by the party
to be charged thereby, the subseription made by
an authorized agent.””

In addition there is in evidence in this case the writ-
ten stipulation entered into betwceen the plaintiff and
the defendant and other parties in the proceedings ending
in the Cox Decree and by which this very result was
achieved, the stipulation and the Cox Deeree providing
that the defendant Roberts would have the Gunnison-
Fayette Canal as the point of diversion and wonld there

receive this water. _

There is further in evidence now the testimony pro-
duced by plaintiffs own witness and director Elgin Mel-
lor in which the very fact there was an agreement or an
arrangement made for Roberts to put his water into the
canal and the details of it set forth ineluding the $35 an-
niial fee all sufficiently and adeqguately point out the fact
that there was a contract which had been honored and
aceepted for 25 years covering the basis upon which Rob-
erts put his water in the canal and the amount that he
would be charged therefor, this contract having been so
established. Under the principle enunciated at the begin-
ning of this point, that contract governs the charge of
$35 for the vear involved. Certainly that must be true
becausc there had beer no effort made to change the
arrangement between the parties until after the year
1956. Certainly the plaintiff cannot change the basis
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of the assessment at U cnd of the fiscal vear. This
company cannot wait until the end of the calendar vear
concerned and then attempt to set up a different charge.
1f Plaintiff had a right to modify the contract price of
$30.00, they conld do that only as to an ensuing vear but
not as to a vear where the waters had been delivered
ander the basis of $35 that had been established in all
PIrevious ¥Cars,
POINT NO, III

THE DELAY AND LACHES OF THE PLAINTIFF COR-
PORATION IN BRINGING TS ACI'ION OVER 25 YEALS
AFTER THE ACTUAL NOTICE BY DIRECTORS AND
STOCKHOLPERS OF ALL FACTS AND CIRCUMSTANCES
CONSTITUTING THE CLAIMED ACTS OF MISCONDUCT
OR IMPOSITION, COMEINED WITH THE INTERVENTION
OF RIGHTS OF INNQCENT THIRD PERSONS WHO AC-
QUIRED WATER RIGHTS IN RELIANCE ON SAID CON-
TRACT, ESTOPS AND DEPRIVES THE PLAINTIFF COR-

PORATION FROM CHALLENGING OR SETTING ASIDE
THE CONTRACT.

The lower eourt attempted to state that there was
only one way in which a contract could be entered intoe
and that was by a resolution passed and the written con-
tract entered into. At page 240 the court states:

“And want to avoid the contraet or what Mr.
Burion calls a contract. Personally, I don't think
a contraet can be made in that wav,”

“If they are going to enter in to the contraect
it has to he someplace besides on the minutes:
a resolution passed and a eontraet entered into.”

The court further savs:

“It pertains to rights, conveyance of rights,
in real estate as far as I can see.” :
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Then plaintiff’s counsel says:

“We don’t even if it were the action of the
board of directors without the alterations .. .”

It is obviouns that both the lower court and counsel
for the plaintiff are in error when they attempt to deter-
mine this case on the basis that the contract eould not
have been entered into in a meeting hetween Roberts and
Arch Mellor and the other directors of the corporation.
It is fundamental law that such a contraet could have
been negotiated and was negotiated.

As heretofore pointed out, P’laintiff’s witness Elgin
Mellor was a director back in 1931 at the time the con-
tract was negotiated. At pages 269 and 260 of the tran-
seript he states:

“@. Now vou say there was a question raised

eonstantly in directors meetings concerning this
matter, this contract of Roberts?

A, There was.

Q. Did it come up in very many directors
meetings?

A. RSeveral.

Q. XNow vou say several. Telt me about what
number in vour recollection ?

. Oh, on an average of once a year.

b

Q. And who raised the question?
A, Oh, one of the direetors.
Q. Did you ever raise the question?
A, Yes.
Q. Which—
A, Several times.
Q. Which meeting?
A, 1 couldn't tell you which meeting, There
was several meetings. I don’t recall it.
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Q. What did you say when yvou raised the
question!?

A, 1 told them there was a complaint; that
they didn't, the stock didn’t think they was paving
enough assessimnent.

(). All right. Then was there any answer
given on that?

A. Yes, sir. There was.
Q. Who answered it?

A, Well, Mr, Roberts sometimes, and Mr.
Mellor sometimes, said, well, you are getting ten
per cent and that amounts to so many acre feet
and voun are getting $35, and that is worth g6 much
in dollars and venis an acre foot, and it values
pretty close to a [air assessment.”

From the foregoing it is ohvious that the directors
and the stockholders were well aware of the arrange-
ment, the contraet, the details of the Cox Degree and the
practice pursuant to which Roberts and Mellor had been
for over a period of twenty-five years using and paving
for their water which they brought through the ecanal.
it 15 submitted that any attempt at this time to get up
any claim of frand, duress, imposition or otherwise, if
this sourt should for any reason hold that such an issue
was before the lower court, that the doctrine of estoppel
applies and the Plaintiff corperation cannot mow at-
{eipt to set up such a defense.

This iz particularly important for the reason that
as appears in this record, third persons have now en-
tered the piecture and have bought in relianee upen
this contract. The defendant Malmgren purchased his
sharezs from his father. His father in turn purchased
the 20 acre interest in the Roberts’ rights from Gribble.

31

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



Uribble had purchased the 20 gere right from Roberts,
and in these transactions {(iribble and the company of-
ficers represented to Malmgren, Sr. and Malmgren, Jr.
that this particular water nght ecarried an obligation of
its pro rata share of $35 per vear and not otherwise.
The witness Jensen who purchased a part of the Mellor
interest 1s in the same position.
POINT NO. 1V

THE PLAINTIFF CORPORATION CANNOT RETAIN
THE BENEFITS OR FRUITS OF ITS CONTRACT AND
ASSERT A8 A DEFENRSE THERETO PURPORTED ACTS
OF MISCONDUCT OF ITS OFFICERS.

As heretofore pointed out the defendant Roberts
with Arch Mellor, at the instance of the plaintiff corpor-
ation, entered into a negotiation which resulted in the
stipulation om which all of these rights were finally
determined in the Cox Decree. Roberts had no need for
any storage privilege because he was enfitled to Ius
1.4 cubic feet as an AA right without prorating with
anvone. As appeared by the statement of counsel for
the plaintiff in this case, this iz a constant flow right,
does not vary, and Roberts is always entitled to and
should have received his one and four-tenths, He couldn’t
receive any more than this, nor could anyone for any
reason legally prevent him from receiving exactly that
amount. He at no time under any of these arrangements
was ablc to get more nor a larger flow at any time than
the one and four-tenths. Being in that situation he was
in a perfect position to be the key figure to secure for
the plaintiff corporation, whiech he did, the right to
have a storage privilege in the Sevier Bridge Reservoir
and to secure the 1,000 acre feet, advanced cost figures
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the Cox Decree gives to the eorporation, in exchange
[or the defendant Roberts agreeing to let-these waters
be taken down wilh all other waters into the Sevier
River Bridge at a discount to him of 109 and without
any corresponding benefit of any kind whatsoever to
Roberts. Roberts is a shareholder in the plaintiff com-
pany who would be interested in sceing that the company
water rights were improved; certainly, however, not
to ils detriment as an individual owner of one and four-
tenths,

We have the situation, therefore, where Roberts, as
a member of the negotiating committee and with the
full understanding of the plaintiff corporation, agreed
to saerifiee 10 per eent of his water right to enable the
plaintiff to not only effect this stipulation, but to be
able to have storage privilege at only a 3% loss of its
water rights. Certainly there is a full and complete
benefit to the plaintiff corporation not only in the fact
that it improved its water right to have the ome and
four-tenths cubic feet per second in the ecanal as far
as shrinkage is coneerned, but the benefit that it achieved
in having the privilege of storage at such a smaller
rate than was available to any other of the water users
ievolved in that stipulation, The principal has been
well stated in the case of RBaker vz, Glemwood Mining
Compary, 82 Utah 100, 21 P.{2d) 889:

“Where a corporation has reccived the benc-
fit of a contract and while it still retains the
truth thereof it will be estopped from urging
as a defense that the contract was ultra virous

to the corporation or that the eorporate officers
were without anthority with respect thereto.”
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Having obtained the henefit of a very advantageous
position thig plaintiff corporation surely will not be
able to take the equitable position to state now that
the contraet was unauthorized bhecaunse of a position
which Mr. Roberts held, or for any other reason while
the plaintiff company retains the benefit of the eontraect
made In its behalf by Howard Roberts and his glﬂng
up 10 per cent of his water rights.

POINT NO. ¥V
DIRECTORS OF A CORPORATION ARE NOT SUCEH
EXPRESS TRUSTEES AS WILL PREVENT THE OPERA.
TION OF THE STATUTE OF LIMITATIONS AGAINST THE
CORPORATION IN AN ACTION BY THE CORPORATION
OR IN A STOCKHOLDER'S DERIVATIVE SUIT.

In the annotation appearing at 123 AL.R., 346 it

states:

“Directors of a corporation are not such ex-

press trustees as will prevent the operation of

. the statute of limitations in their favor in a stock-
holders derivative suit.”

In the case of Runswick v. Floor, 208 DP.(2d) 948
the foliowing rules are amnounced by this court:

“So long as corporate officers aet clearly and
in good faith theyv are not precluded from dealing
or contracting with the corporation merely be-
cause they are its officers.”

Citing Melniyre v. Ajar Mining Company, 28 Utah
162, 77 P. 613:

“There iz no sound principle of law or equity
which prohibits one or more of the directors of
a corporation from entering into contraets and
dealings with the corporation, provided they act
in good faith, and provided there is a guorum
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of directors on the other side of contract, so
that the vote of the interested director is not
necessary to the adoption of the measurc; and
even 1n the latter caxe the contract is good in law.”
Neither by pleading nor by anv evidence has the
plaintiff in this case shown any aect of imposition or
unfairness on the part of the defendant Roberts or of
the now deceased president Areh Mellor. They have
shown that there was a meeting; that there was a full
disclosure, that the facts were well considered ; that from
their own witness Mellor, who was one of the directors,
they produced the fact that it appeared to bhe a just
and reasonable arrangement at the time it was cntered
into; that it has been known at all times by the direetors
and the stockholders: and there haz been no basis of
over-reaching, or fraud or imposition of any type by
pleading or bv evidence introduced in this ease. Plain-
tiff has sought to rest a elaim of a right to repudiate
the eontract for the sole purpose and reason that Roberts
was a direetor at the time it was made. The authority
indicated is adequate to establish the fact that such a
contention has no validity.

POINT NO. VI
A CO-USER OF A CANAL 15 RESPONSIBELE ONLY
FOR A PROPORTIONATE COST OF MAINTENANCE,
OPERATION AND CONTROL OF TIHAT PORTION OF THE
CANAL WHICH IS IN FACT JOINTLY USED,

POINT NO. VII
A CORFPORATE CO-USER AND CO-OWNER OF A
CANAL CANNOT REQUIRE ANOTHER CO-USER TO CON-
TRIBUTE TO THE PAYMENT OF CORPORATION SALA-
RIES, COSTS OF CORPORATE MEETINGSH, STATIONERY,
CHECKS, COSTS OF BORROWING MONEYS FOR PURELY
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CORPORATE PURPOSES A8 A PART OF CHARGES FOR
MAINTENANCE, OPERATION AND CONTROL OF A JOINT
CANAL.

What is now known as the Gunnison-Fayette Canal
consists of a canal 15 miles long, and the evidence shows
that defendant Roberts’ diversion oecurs at a point in
the canal 6 miles from its diversion from the Sevier
River. The defendant Malingren’s point of diversion is
at & point 4 miles from the head of the eanal. The plain-
tiff’s position has been that hoth Malmgren and defend-
ant Roberts are required to pay the total expense of the
corporation and in addition every expense that the
eorporation incurs for the full length of the canal.

- Counsel for the plaintiff at page 71 of the transeript
states plaintiff’s position as follows

“ . .1t is our position and our contention
that the defendants are obligated for their pro
rata share of the operation and maintenance of
the whole canal, because operation, distribution
on the lower end of the canal insares their getting
their water where they get it. Secondly, the wit-
ness testified that each one of these expenditures
made were expenses of operation, maintenance
and administration of the canal”

To further show the confused sitnation that was
presented to the Distriet Court, counsel, at page 78 of
the transcript, was interrogating the Secretary of the
company, and we have the following answers to Ihis
questions:

“Q. (By Mr. Novak) What did the Board
do at that particular meeting, Mr. Bartholomew?
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A, One of the things we «did at this partien-
lar meeting was decide on the assessment that
should be levied lor the vear 1956.

). What determination was made?

A, We determined that in order to pay off
our expenditures and some of the improvements
that we were planning that it was necessary to
have a $1 assessment per share.

€. What determination was made with re-
spect to the Class AA water?

A. Inasmuch as each share reeceived about
one acre [oot of water during the vear, we felt
that the Double A water should bhe assessed $1
per acre fool of water dclivered to the owners
of it.

Q. Was that the action that was taken by
the Board at that meeting?

A. That was the action.”

We have the very confused situation, therefore, that
not only was plamtiff's eounse]l contending that every
expense of the corporation, every expense for the full
fifteen miles of the canal was included in the charge to
defendanis, but we had him also presenting the basis of
the assessment not on expenditures and acre feet de-
livered, but on a projection of future improvement and
action that the eorporation wanted to take which they
then assessed againsi the defendant Roberts as a joint
user of the first 6 miles because it appeared that each
shareholder per share received abont the same amount
as the defendant Roberts.

It is submitted that in this evidence vou cannot
find a basis either aceurate or inaceurate or coneceivahle
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upon whieh the court could have determined was given
as the action by this corporation in making it successful.
You eouldn’t tell whether they tried to equalize a matter
between shareholderg and Roberts or whether they made
an assessment on acre feet and cxpenditures. Counsel
for the plaintiff himself didn’t know.

- What iz most discouraging is the attitude of the
court itself for all of the effort that was made to try
and find out what the basis for making the assessment
was when the court, as appears at page 103 of its
transeript, says:

“T didn’t think it was important, so 1 wasn't
even listening to it much. Just in one ear.”

These are the items which defendants are to share
ag purported joint users of the canal and to whieh ex-
ception is taken:

(a) A bond for the treasurer of the corporation
for handling the corporation money. (Tr. 80) This is
the bond which enables him to qualify as treasurer for
the company under the company rules and regulations.

(b) Voucher book. This is the hook that is used
by the secretary in making out a request for the treas-
urer, who then makes out the check for the payment of
the various items.

(c) Rental expenses of a ward house for holding
the annual meeting of the stockholders of Gunnison-
Fayveite Canal Company. (1'r. 80) This is the annual
meeting for the electing of officers including company
buginess.
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(d}y D-7 Cat work. As appears at page 81 of the
transeript, this was cat work for all sections of the canal.

(e) Rental of a room for holding a director’s
meeting of the corporation. {Tr. 82)

(f) Legal fees in filing a protest for and in behalf
of the plaintiff eorporation against a well application
by a man by the name of Hansen. (Tr. 82)

(g) The check book for the corporation for the
Gunnison Valley Bank, used in paying its corporate
obligations. (Tr. 82)

(h) At page 83 of the transeript is an item of
$203.73 for interest on a mote at the Gunnison Valley
Bank borrowed by the company for the purchase of
water,

{1) Advertising in the Gunnison Valley News. (Tr.
84)

() Loeks on the diversiong from the canal for
the entire system of the camal as appears at page 83
of the transeript. The secretary estimated there were
60 diversions from the canal, 20 above the Robert’s di-
version and 40 below the Robert's diversion to the end
of the canal.

(k} An item of $233.59 paid to the Ttah State
IEngineer by (unnigon-Fayette Canal Company, an as-
sessment to the River Commissioner which was based
solely on the amount of water delivered to Gunnison-
Fayette Canal Companv. (Tr. 84) In addition to the
defendant Roberts had had to pay his sharc of the River
Commissioner’s expense on his proportion of the 1.4
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e.f.s. Now as a shareholder, and.ther again as a joint
user, he was asked to pay a part of the Engineer’s ex-
pense to the company.

Ag appearg at page 85 of the transeript, every ex-
penditure of the company for the fiscal year ending
in February 1956 was put in on Iixhibit 5; and Defend-
ants, as joint users of 6 miles of the eanal, were asscssed
for every expenditure made for the full length of the
canal,

There had been no evidence presented upon which
there could be alloeated a proportion of any of the work
for the area of this canal that is jointly used by Roherts.
The court could not have segregated any portion out
of this conglomeration of expense items. The plaintiff
had made no effort to segregate or to indicate to the
court what proportion would be allocated to the first
6 miles because, as plaintiff had stated its position, it
intended that Roberts had to pay for all of the cor-
poration expenses on the entire system.

The very lack of information of the witness Bar-
tholomew, as secretary of the company as to what the
itemns of expense were, is most vividly portrayed at pages
85 and 86 of the transeript where he was asked:

“Q. XNow Laura J. Gore, for interest, what
is that for?

A. That is interest on a note that we had
with Mrs. Gore for operating, maintenance and
1mprovement.

Q. What was the moneys used for and when
was it borrowed?
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A, It wax used for operating, maintenance
and improvemsnis,

Q. You told s that, Now I want to know
witt operating, maintenanee and improvements.
Tell me speeatically what was done with that
money and when and where,

A Part of the expenses or iransactions ap-
pear o the page belore vou thal the money was
used for,

}. XNow vou tell me what the moneys from
thi= Laura J. Gore woere uged for, will rou? I
you know. If vou don't know feil ug =0, amd 1t
will surely ghorten this.

A, They were nsed for improvements,

(3. Now tell me what improvements?

A. For purchasing partial flomes; for in-
stallation of partial flmues: Yor eleaning of canal
and maintamning canal: partly for ditch rider.

Q. When were they moneys borrowed?

A, Bometime between the lorepart of April

and the forepart of May. Possibly during the
month of April,

Q. Of 19561

A. I wall have to retract that gtatement, Mr,
Burton., That interest 15 on a note that was bor-
rowed by the previous Board and we paid the
interest off. I am =orry, T don't know what the
money specifically was used for.”

At page 86 of the transeript appears a charge for

welding. The treasurer’s answer to what the welding
was he savys this:

“A. ... To tell vou which one, I can’t do.
But it tock a number of dayvs and he traveled
from one end to another.”
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At page 87 of the transeript appears a charge for
one Bill Nay for a D-7 Cat. The witness said specifically
that that cat was used on the lower end of the eanal;
certainly it had nothing to do with the joint area of
the canal used by Roberts. Again at page 87 of the
transeript the charge of Delois James and Dale Dorius,
was for moss clcaning on the lower end of the canal,
and had nothing to do with the area used by Mr.
Roberts. At page 88 we have a charge for plaintiff’s
attorneys; and that was for their services in helping the
company get a loan for straightening the canal bank
at the lower end, having nothing to do whatsoever with
the npper end used by the defendant Roberts. Again
at page 88 appears legal expenses of Don Tibbs which
had to do with filing a protest on an application made
by one Ray P. Dyreng who was appearing and repre-
senting the interegt of the company and had nothing
to do with the interest of the water rights of the de-
fendant Roberts.

POINT NG. VIIL
FINDING OF FACT NO. 3 IS CONTRARY TO AND IS
NOT SUPPORTED BY THE EVIDENCE OR LAW, AS
PLAINTIFF IS NOT THE SOLE OWNER OF THE CANAL
AS SHOWN BY DEEDS IN EVIDENCE DISCLOSING THAT
DEFENDANTS AND OTHERS ARE CO-OWNERS OF THE

CANAL.

In finding No. 3 the Court finds that plaintiff is the
sole owner of the canal. Exhibit 9 is a deed clearly
indicating that plaintiff is the owner of a i undivided
interest in the canal (T. 190). At T. 190 plaintiff’s
counsel roreedes that plaintiff is the owner of not more
than an undivided i, interest in the eanal,
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POINT NO. IX

FINDING OF FACT NO, 8 IS CONTRARY TO AND I3
NOT SUP'PORTED BY THE EVIDENCE OR LAW, AS
THERE WAL NO COMPETENT EVIDENCE OR LEGAL
BASIS UPON WHICH “REASONABLE EXPENSE” FOR
WHICH DEFENDANTS WOULD BE LIAELE COULD BE
DETERMINED; PARTICULARLY WAS THERE NO EVI-
DENCE TO SHOW THE TOTAIL ACRE FEET OF WATER
DIVERTED INTO THE CANAL OR DIVERTED AND DE-
LIVERED TO THE DEFENDANTS, BUT IT AFFIRMA-
TIVELY APPEARS THAT THE PLAINTIFF CORPORATION
TOOK WATERS OF THE DEFENDANT AND FAILED TO
CREDIT OR PAY DEFENDANTS FOR THE WATERS SO
TAEKEN.

Factnal matter supporting defendant’s position ap-
pears in detail in the argument under Points VI and
V1l and is included herein by reference. There is no
competent evidence or legal hasis for the assessment
of a charge against defendants for other than the $35.00
contract price. The company Seerctary was asked if he
eculd prorate the cxpenscs for the maintenance of the
eanal from the Sevier River to the Roberts turn-out
and he replied, “The records were inadeqguate. I couldn’t
do s0.” (T. 298). Both lixhibit 13 and ¥xhihit 5 are
for all eorporate and eanal expenditures. When asked
to show from Exhibit 11 or 13, the aimount of water
delivered to Roberts or the plaintif company the comn-
pany Seeretary answered, Y[t is not there, Sie.” (T
202). At (T. 291) the Secretary further cxplainz that
his records are inadequate because there had to be an
allowance for shrinkage which further reduced the
amount of water which legally would be the basis for
determining the obligation of Roberts if the statute
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rather than the contract of $35.00 was to apply.

POINT NO. X

FINDING OF FACT NO, 9 I8 CONTRARY TO AND I8
NOT SUPPORTED BY THE EVIDENGCE OR LAW AS THERE
WAS NO EVIDENCE INTRODUCED SHOWING THE AC-
TUAL COSTS OF OPERATING, MAINTAINING AND CON-
TROLLING THE PORTION OF THE CANAL JOINTLY
USELDD, NOR WAS ANY BASIS PROVIDED BY WHICH THE
COURT COULD ALLOCATE ANY OF THE EXPENSES TO
THE PORTION OF THE CANAL JOINTLY USED, AND THE
FINDING IS BASED PURELY ON CONJECTURE.

The evidence of plaintiff consisted of placing its
secretary on the stand and having himn present a list
he purportedly took from the bocks showing every ex-
pense the corporation made in 1956.

There is no basis for such evidence from which the
Court eould determine what expenses were made, if any,
on the portion of the canal jointly nsed, and it would
be contrary to law for the Court to assess the pro-
portion of expenses for the entire eanal as being a
proportion spent on the first six miles of the canal

POINT NO. X1

FINDING OF FACT NO. 10 IS CONTRARY TO AND IS
NOT SUPPORTED BY THE EVIDENCE OR LAW, AS THE
EVIDENCE SHOWED THE PLAINTIFF RESTED ITS CASE
ON A MOTION PASSED BY ITS BOARD OF DIRECTORS
ISSUING A CHARGE AGAINST DEFENDANTS UNSUP-
PORTED BY FACTS (OR EVIDENCE ESTABLISHING A
BASIS IN ACCORDANCE WITH LAW UPON WHICH ANY
CHARGE COULD BE MADE,

At Page 96 of the transcript plaintiff’s seerefary
states that at a meeting of the Board of Directors in 1957
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the Board had taken all of the eosts that had been in-
curred in operating the Company for 1956 and added
project costs over a five-year period for the {uture for
improvements that were proposed to be made, and fig-
ured that a dollar a vear per acre foot for its stock-
holders and all others using the canal would be a sum
which would approach an amount to cover all such items
and, based on these facts, had assessed a dollar an acre
foot for the nse of the eanal by defendants.

It is submitted that such a basis for liability of a
joint eanal user is not in accordanee with law and is in
violation of the statute should the Court determine that
the $35.00 contract could be abrogated.

POINT NO. XII

FINDINGS OF FACTS NOS. 13, 14, 16, 17 and 18 ARE
CONTRARY TO AND NOT SUPPORTED BY THE EVI-
DENCE QR LAW FOR THE REASON THAT THESE FIND-
ING3 PURPORT TO ESTABLISH A BASIS FOR SETTING
ASIDE A CONTRACT BY THE PLAINTIFF AND DEFEND-
ANT ROBERTS WHICH HAD BEEN HONORED AND REC-
OGNIZED FOR A PERIOD OF OVER 25 YEARS AND SUCH
FINDINGS ARE CONTRARY TO AND NOT SUPPORTED
BY THE EVIDENCE AND DO NOT IN LAW CONSTITUTE

A BASIS UPON WHICH ANY RELIEF COULD BE AF-
FORDED,

POINT NO, XIIT

FINDING OF FACT NO, 15 IS CONTRARY TO AND
NOT SUPPORTED BY THE EVIDENCE OR LAW FOR THE
REASON THAT A COURT WILL NOT REWRITE OR DETER-
MINE YOID THE MINUTES OF A CORPORATION IN THIS
TYPE OF AN ACTION WHERE NO OFFICER OF THE COR-
PORATION IS INVOLVED AND WHERE THE CORPORA-
TION HAS NOT TAKEN ANY ACTION ITSELF TO COR-
RECT SAID MINUTES, AND IN A CIRCUMSTANCE SUCH
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A3 IN THIS CASE PRESENTED WHERE THE MINUTES
EVIDENCE THE ACTION OF A CORPORATION, AND THE
CORPORATION HAS NOT ATTEMPTED TO ESTABLISH
WHAT ACTION IF ANY TO THE CONTRARY WAS TAKEN.

POINT NO. XIV

FINDING OF FACT NO. 20 IS CONTRARY T(O LAW
AND NOT SUPPORTED BY THE EVIDENCE AS THERE
IS NO EVIDENCE THAT DEFENDANT HOWARD ROBERTS
CONCEALED ANY MATERIAL FACT, AND THE EVI-
DENCE CLEARLY SHOWS THAT ALL STOCKHOLDERS,
DIRECTORS AND OFFICERS WERE FOR OVER 25 YEARS
ADVISED OF ALL OF THE FACTS OF WHICH COMPLAINT
15 MADE BY PLAINTIFF.- :

POINT NO. XV
THAT THE CONCLUSIONS OF LAW AND JUDGMENT
ARE CONTRARY TO LAW AND NOT SUPPORTED BY THE
FINDINGS.

" Points XII to XV, inclusive are combined for argn-
ment, as they have to do with the Findings, Conelusions
and Decree purportediy directed to plaintiff’s tlird
claim {0 support the Findings, Conclusions and Decree
that the contract of $35.00 2 year could be repudiated
by plaintifi’ and thereafter plaintiff rely on the ‘itﬂ.tl"t[‘
rather than the contract,

As heretofore pointed out, the Distriet Court stated
that a eorporation could not make a contract unless it
was based on a resolution of its Board of Directors an:l
reduced to writing.

It is submitted that the Court erred in refusing to
accept as probative the acts of the parties for twenty-
five vears in honoring the eontraect, the stipulation in
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the Cox Decree, the minutes of the eorporation and the
testimony of two surviving directors that there was a
directors’ meeting of the corporation when the $35.00
contract was effected in consideration of Roberts giving
up ten per cent of his AA water-right so that the Com-
pany could receive its storage rights with only a three
per cent reduction in its water-right.

POINT NO. XVI

THE COURT ERRED IN PERMITTING THE SECRE-
TARY TO COPY FROM SOME RECORD EVERY EXPENDI-
TURE OF PLAINTIFF CORPOEATION AND INTRODUCE
SUCH IN EVIDENCE A8 PROOF OF EXPENDITURES
MADE ON A PORTION OF A CANAL JOINTLY USED AS
BASIS FOR DEFENDANT'S LIABILITY AR A JGINT ¥aw™
{Tr.T1)

it is elemental that the seeretarv of a company of
this kind cannot under the book rule take off from the
records of the company portions of ita records and intro-
duce the same in evidenee as proof of expenditures on a
joint canal. Proper objections appear in the record
and it 1s elearly an abuse of the shop hook rule to have
permitted such preof of purported expenditures.

Respectfully submitted,

MeKAY AND BURTOXN

Attorneys for Defendants and
Appellants

720 Newhouse Building
Salt Lake City, Utah
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