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IN THE SUPREME COURT
of the
STATE OF UTAH

GUNNISON -FAYRTTE CANAL
COMPANY, a corporation,
Plaintif) and Respondent,
V8,
Case No, 9081
HOWARD ROBERTS and F.
DWIGHT MALMGREN,

Defendants and - ppellants.

BRIET O RESPONDENT
GUNNISON-FAYINTTE CANAT COMPANY,
A CORPORATION

STATLEMENT OF CASK

This action was cominenced 1o reeover from defend-
ant (appellant) lloward Roberts, the s of $161.74 and
from defendant (appellant) F. Dwight Malmgren, the
sunt of $14.60 as the halance due for their proportionatc
share of the cost of maintaining, operating and control-
ling the Glunnison-I"avette Clanal during the vear 1950.
(R. 1, 2). The eomplaint as originally filed also et
forth a sceond elaim alleging that plaintiff (respondent)
was informed and believed that defendants elaimed the
right to convey their private water (.7 sec. ft. of an
original 1.4 see, ft. right} through said canal for a vearly
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charge of §17.50 ($35.00 for the original 1.4 see, I't. right)
by reason of a elaimed agreement, which plaintiff alleged
had never been made, but if made, was made while de-
fendant Howard Roberts was an officer of the plaintiff
cuorporaiion, for his personal benefit and against the
interests of plaintiff and in violation of defendant
Howard Roberts’ fiduelary relationship to plaintiff and
it= stoekholders. (R. 3, 4). In addition thereto, the ori-
zinal complaint set forth a third claim alleging that
plainlili"s corporate minute book contained a minute
entry which had been altered and as altered does not
correetly state the aection taken by the Board of Di-
reetors of plaintiff with respect thereto. A prayver was
made asking the ‘Court to zet aside such minute entry.
(R. 3, 6).

Defendants filed their respective pleading in the
form of a motion and answer moving to dismiss each
claim, and setting forth a general denial of ali of the
iaterial allegations of the complaint. (R. 8), Defendants
alieeed by wav of an affirmative defense to the complaint
that plaintiii entered into an agreement with defendant
Howard Roberiz on February 25, 1931, whereby defend-
ant Roberls wng permitted tn earry his 1.1 gec. ft. of
water through =aid canal for the sum of $35.00 per vear
anl as eonsuleration therefor defendant 1loward Roberts
granted a ten percent interest in his water right in favor
of the owners of the Sevier Bridge Reservoir. {R. §, 9).
Trendants further alleged estoppel as an affirmative
defen=e and adinitted that there had been added to the
minute entry above refevred 1o, the words “and to be

v}
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permanent frow year 1o vear,” hut defendants allegol
that sald minute entry ax so modified wax approved hv
the stockhiolders of plaintiti corporation, (1L 4, 10).

On the morning of the lrst day of the trialy, de-
fendants woere permitted to file an ammended responsive
pleading, entitled ‘" Ainended MMotion and Answer,” (1i.
(33 wherein defendanis nade the sme notious 1o di=-
miss as zet Torth above and the same allinuative de-
fenses of a claimoed contract and cstoppel. In addition
thereto, defendants set forth the affirmative derenses
of laches and the statute of limitations, Delcndants al-
leged that the minute entry was originally written hy
defendant Roberts’ first wife and was rooved with
ink eradicalor, and was rewritten by defendant Roberts’
first wife at defendani Roberts’ direetion, prior to the
next ensuing board meeting, and that the said minuic
entry as rewritlen truly reflected the action of the di-
rectors of such meeiing, and that the minute entry wis
approved by the dircefors and stockholders of plaintily
corporation, (R. 12, 13, 14).

The trigl of this cause was conducted intermittently
on June 25, July 16 and September %, 1958, {Nee record
of minnte entries). On the second day of irial (.July 16,
1958, the trial Courl permitted plaintiff io amend lits
complaint by striking therefrom the original second
claim in its entirety (R. 16, 218}, and further permilted
plaintiff to file a reply to defendants amended motion
and answer (B. 225), whereby plaintiff denied that the
elaimed agreement had been made and alleged that if
such claimed agreement had been made, it was made

3
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while defendant Roberts was an officer of the plaintiff
corporation, and was void as being in violation of de-
fendant Robeirts” fidueinry relationship to the plaintiff
corporation and its stockholders. In addition thereto,
plaintiff alleged that any claimed agreement was void
under the staiule of fraunds. (R, 21, 22).

Due to the manner in which the pleadings were
ainended and the extensive arguments whiclh were made
Iy counsel, the 1ssues were clouded and became overly
complicated. In view ol the loregoing, and at the risk
of Dbeing repetitious, we believe it advisable to sum-
utarize the ahove hy restating the issues as framed by
the amended pleadings.

Plaintiif sucd defendants for contribution of their
pro-rata share of the cost and expenses of mainiaining,
operating and centrolling the Gunnison-Fayette Canal
during the year 19530, pursuant to Section 73-1-9, Utah
(‘ode Annotated, 1955. By way of an affirmative defense
thereto, defendants alleged that the rights of the parties
were governed by an agreement claimed to have been
made on February 24, 1931, By way ol reply, plaintiff
denied that such an agreement had heen made and alleged
that if an agrecment was found to exist, thal the same
was made for the personal benefit of defendant Roberts
against the interest of the plaintiff at a time when he
was an officer of plaintifi’ corporation in vielation of
hix ldueiary relationship, and further that such defensc
was harred by the statutes of frauds., Plaintiff further
sourht to have a particular part oi' a minule entry
appearing in its eorporate minute book rclating to this

4
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matter set aside for the reason that it does not truly
state the action taken by the Board of Dircetors of
plaintiff corporation al such meeting.

Defendants further allege that all elaims of plaintirf
were barred by laches, cstopped and the staiute of
frauds.

The trial Court found aill of the lssues in faver ol
the plamtiff and against the defendants and accordingly
made and entered its liudings ol fact and conclusions
of law (I, 2435, inel.). Thercupon, the trial Court enter-
ed its judgment in favor of planiiff and against the
defendants in the amounts prayed for in the complaint,
and in setting aside that portion of the minute entry
appearing in the minute book of plaintift upon which
defendants based their alleged contract (R. 39, 40).
Thereafter defendants {iled their notice of appeal. {R.
42).

STATEMEN'T OF FACTS

The statemnent of facts set forth in appellant’s brief
is conspicuous by its lack of facts and its carcful selee-
tion of facts which are contrary 1o the findings of the irial
Court, In view therecf, we think it not only advisable
but necessary to present the following statement of
facts.

The Gunnison-¥avette ‘Canal diverts water from the
Sevier River at the old Robins-Kearns Dam, situated
approximatcly 114 miles northwesterly from Axtel, Utah,
and conveys the water so diverted in a general northerly
direction to the east of, and paralleling the Sevier River
for approximately 15 miles where said canal terminates

3]
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m the Sevier Bridge Reservoir. (Fdg. 2, Ii. 29, PL Exh.
i}. Respondent (plaintilf below) owns, operates and
maintaing the Gunnison-lfavette Canal and disiributes
the water conveyed thereby to ilz stockholders under
water rights owned by respondent, and in addition there-
to, respondent distributes water from said ecanal to in-
dividuals, including appellants {defendants below), under
private water rights owned by such individuals (Fdg,
3, R. a0). All of the water rights under which water i
conveyed by the means of the Gunnisen-Favette (Canal
were ajudicated in the District Court of Millurd County
on November 30, 1936, in an action entitled Richland
Irrigation Compuny, a corporalion, Plaintilt vs. West-
view Irrigation Company, a corporation, et al, Delend-
anis, being Civil No. 843, eommonly known and referred
10 as the “('ox Decree”™ {Fdg. 4, . 80).

Appellants are the owners of the right to the use of
0.7 see. {t. of water, less 10% thereof for storage priv-
ilege:, under a eclass “AA" right as provided in the
“{‘ox Decree” and as between them appellant Malmgren
is entitled to 20 acre feet of water annually (less 10
percent for storage privileges) and appellant Roberts
is entitled to the remamder thereol {Fdg. 5, R. 30). Ap-
pellant Roberts is also the owner of b4 sec. ft. of class
“A” water right for use during the period March 1 to
{ctober 15, incelusive, 13oth appellants own stoek in the
respondent corporation and by reason thereof are en-
{itled to their pro-rata share of the waters of respondent
corporation, However, there 1s no issue with respeet to
pavinent for the operation and maintenance costs for

6
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the conveyance of the water to winch appellant Roberts
1z entitled under hig class “A

2]

water right nor with
respect to payment of assessinents levied against the
stock owned by appellauts i respeondent corporntion, Ap-
pellant Roberts has paid his pro-rata share of the oper-
ation and maintenance costs of the Gunmson-Favette
{Uanal for the delivery ol the water to himn under his
class A7 right, and has paid hiz assessments for the de-
livery of his water under s stock ownerslup in respond-
ent corporation, and no ¢lalm was made or i maele hevein
against appellant Roberts therefor. Likewize, appellant
Malmgren has paid his assessments for the delivery ol
his water under his stoek owmership In the respondent
eorporation, and no claim was made or is made herein
against said appellant therefor. ln addition theretn,
neither does any eontroversy exist with respeet to the
contributions by the other individuals who receive water
through the Gunnigon-Iayette (‘anal under thelr private
rights sinee each of sueh individuals have always paid
their pro-rata share of the operation and maintenance
costs of the canal. It is only that water which is con-
veyved by and distributed from the Gumnison-Favetie
Canal to appellants Roberts and Malmgren, under their
class “AA” water right by respondent for which contri-
bution is sought for appellants proportionate share of
the cost of maintaining, operating and controlling the
Gunnison-Favette Canal during the year 1956.

The water to which appellants are entitled under the
class “*AA” right is diverted from the Sevier River at
the old Robins-Kearns Dam into the Gunnison-Fayette

7
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Canal and ig conveyed thereby a distunee of approxi-
mately 5 miles to appellant Malmgrens’ turnout, and
approximately 6%, miles to appellant Roberts’ turnout,
at whieh rezpeetive turnouts said water is distributed
from the eanal by respondent corporation and is delivered
to appellanis for their use. (Fdg. 6, IX, 30).

Dhuring the year 1950, there was delivered to the
appellant Roberts, 177.74 acre ft. of water and to appel-
lant Mahngren, 15,66 acrc ft. of water under their class
" AAT water right. (Fdg. 3, R. 31}, The foregoing quan-
tities of water were diverted from the Nevier River by
rueans o the old Robins-Kearns Dam into the Gunnison-
Favette Canal, conveved thereby, distributed therefrom
and delivered into the respective turnouts of appellants
by respondent corporation and ils employees for the
use and benefit of appellants, (Fdg. 8, 1K, 31). Respond-
ent paid for the ecntire cost of operation and maintenance
of the (runnison-Favette (anal and for the expenses
of administration and distribution of the water there-
[rom for the yecar 1956, and the amount of such cost
and expenses was $1.00 per acre ft. of water delivered
to each user. {Fdg. 9, R. 31).

The trial Court found thaf the fair proportionate
share of the cost of opceration and maintenance of the
GGunnison-Itayette (‘anal and the expenses of administra-
tion and distribution of the 177.74 acre ft, of water
delivered to appellant Roberts under his class *“AA”
water right for the year 1856 was $177.74, and that the
fair proportionate share of the cost of operation and
maintenance of the Gunnison-Favette Canal and the

8
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expenses of administration and distribution of the L
acre fect of water deliveved to appellant Malingren under
g elass AN water right for 1l vear 195G was $15.06,
(Fdg. 10, R, 31). Appellant Roberts paid respondent onlyv
the smn of $16.00 and the tral Courl lound that tlere
remains unpaid and due from appellant Roberts the sn
of $161.71 (Fdg. 11, R. 31, 42). Appellant Maimgien
pald respondent only tie sum of $L.30 and tie rial
Court found that there remains unpaid and due o
appellant Malmgren the sum of $14.16. (Fdg. 12, 11 52).
The trial Court awarded judgment to respondent against
appellants in the loregolng respective amounts. (R. 39).

Appellant Howard Roberts was Secretary, Director
and Watermaster of respondeni corporation continuouws!y
from approximately the year 1925 ontil 1934, during
which time he generally managed the alfairs of respond-
ent corporation, kept the minutes ol the dircclors and
stockholders meelings, sent notlces ¢l assessinent, col-
leeted aszessments, and supervised lhe operation amd
maintenance of the Gunuison-Fayette Canal and the dis-
tribution of water therefrom. (Fdg. 13, R, 32). On Feb-
ruary 19, 1931, appellant Roberts and respondent were
two of many parties which signed a sfipulation in the
then pending general adjudication proceedings whichi
chrystalized into the ** Cox Deeree” Under the terms of
the foregoing stipulation, as econfirmed by the "Ceox
Deecree”, appellant Roberts agreed to eonvey to the
owners of the Sevier Bridge Reservoir 10 percent of hix
1.4 see. ft. of class “AA” water right in consideration
of storage privileges in the Bevier Bridge Reservoir s

9
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an exchange user, and respondeni likewise agreed to
convey 3 percenl of all of its water rights for the same
storage privileges. (I°dg. 14, R. 32, 33). The foregoing
stipulation was offered in evidence by appellants and
reeeived with the understanding that eounsel Tor appel-
lants would furnish the trial Court a copy thereof for
the record. (R. 39%). However, a copy of the stipulation
tloes not appear in the record,

¥hie T'rial Court found that the agreement by appel-
lant Roberts to convey 10% of his class “AA” water
right to the owners of the Sevier Bridge Reserveir and
tie reasons therefor were entirely independent from and
were 1n no way connected with the agreement by respond-
ent to likewise convey 3 percent of ity water rights,
and that the reasons why respondent aequired the stor-
age privileges [or rclinguishing 3 percent of its rights
did not resuit fromr any promise, act or consideration
given by appellant 1loberts, cxeepi such acts as he might
have performed as an officer of respondent corporation.
{¥Fdg, 14, R. 32, 33). The foregoing stipulation was filed
on February 21, 1931, and the provisions thereof were
conlirmed by the Cox Decree on November 30, 1936.
(Fdg. 14, R. 33, 597, 399).

Appellant Roberts hax used the storage privilege
eranted to N under the provisions of the Cox Decree
during the entire period from 1931 to 1956, inclusive,
and such storage privilege was necessary to the distri-
buiion and use of the water under hig class “AA” water
right, and he has been henefited by such storage privilege
and his exercise thereof in the same manner and to

10
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the sane extent as olher users with like privibeses, (1Fdg.
14, 1k 33).

(o ebroary 25, 1431, being nine luys afler appel-
lant Roberis signed the foregomy stipulation, a Board
of Directors Meeting of regpondent corporation was held,
at wingh time appellant Roberts was Seeretary, Divector
and Watermaster of respondent corporation, (Kdg, 13,
R. 33}. A looze oral arrangement was worked out ot the
foregoing meeting whereby appellant RRoberts was to be
permitted to convey his watcery under his class “AAT
waler right through the Gunnison-Fayette Cunal on 2
temporary basis, upon condition that appellant Roberts
relinguish to (he respondent corporation 10 percent or
his water conveyed through the canal, plus the sum of
$30.00 for cach year that the water was so conveyeid
(Fdg 15, R. 34), A minute entry covering the foregoing
arrangement was niade in the minute book of respondent
corporation by appellant Roberts as Secretary. However,
gieh minule eniry was subszequently altered and changed
by and under the direction of appellant Roberts during
the period heiween 1836 and 1952 while acting as secre-
tary of the respondent corporation withont authoriza-
tion or ratification by respondent corporation or its
stockholders. (Fdg. 15, R. 34, Fdg. 18, IR, 36).

The trial Court found that during the entire period
from 1931 to 1956, inelusive, while appellant Roberts was
the managing agent of respondent corporation, he did
not at any time relinguish 10 pereent of the water aceru-
ing to his class *AA” water right to respondent cor-
poration and during such period he did not make a ful

11
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dizclosure of this faet to respondent corporation, but
instead he concealed the same. (F'dg. 17, 1. 25, Fdg.
20, R 30). i view ol lie loregoing, the trial Court
further found that the delay of respondent corporation
until 1857 (o commence this action was not unrcasonable
nor constituted laches or an estoppel (Fdg. 20, R. 38,
=t ), nor were respondents elaims barred by the statute
of Initations. (Fdg. 21, R, 37},

The irial Court expressly found that ne contract
either wriilen, oral, constructive or linplied was nade
in faet or in law between appellant Roberts and respond-
ent corvporation for the conveyvance and distribution of
the waters under his elass Y AA™ water right by means
of the Gunnison-Fayette Canal. (1°dg. 18, R. 35).

All of the loregoing lacts were found by the trial
Court and are supported by the evidence. The record is
replete with conflieting evidenee as to practically every
nipterial 1ssue. The trial Court chiose to believe the
evidence offered by the respondent and refused to believe
the evidenee offered by the appellants. On this appeal,
the record should be viewed in this light.

1t was stipulated that portions of the deeree of the
Fifth Judicial Distriet Court in the case of Richland
Irvigution Conipueny vs, Westewew Irrigation Company,
heing Civil No. 540 and commonly referred to as the
“(ox Deerce,” dated November 3U, 1936, may be ineluded
in the record of this casc. (B. 397). The specifie pro-
vizions which were {o be ineluded were those eommencing
with the last paragraph on page 194 of the published
volume and continuing over to and ineluding the first

12
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paragraph on page 202 thereof, (R. 397). Counsel [or
appellants was supposed to have made photosiatic copies
of these pages and filed the zame with the elerk as a
part of this record. (1%, 399), However, the photosiatic
copies thereof do not appear in the record. In view of
the foregoing, respondent has included in its brief an
Appendix sctting forth these porlions of the *(ox De-
cree” ahove referred to, which it believes are material
to the i1ssues of this case. The foregoing provisions will
be referred to in the argument which follows.

STATEMENT OF POINTS

POINT I

THE TRIAL COURT DID NOT ERR IN FAILING TO
SUSTAIN APPELLANTS MOTICNS TO DISMISS RE-
SPONDENT’S COMPLAINT,

POINT II

APPELLANTS' OBLIGATION TO PAY RESPONDENT
FOR APPELLANTS PROPORTIONATE SHARE OF THE
EXPENSES OF OPERATING, MAINTAINING AND CON-
TROLLING THE GUNNIBON-FAYETTE CANAL IS IA-
POSED BY SECTION 73-1-9, U.C.A., 1953,

POINT 111

RESPONDENT MADE NO CONTRACT, EITHER WRIT-
TEN OR ORAL, WITH APPELLANT HOWARD ROBERTS,
TO CONVEY AND DISTRIBUTE TO APPELLANTS THE
WATER TO WHICH THEY ARE ENTITLED UNDER THEIR
CLASS “AA™ WATER RIGHT FOR A FIXED ANNUAL
SUM.

POEINT IV

THE CLAIMED CONTRACT WOQULD BE VOID AND
UNENFORCEABLE UNDER THE STATUTE OF FRAUDS
SINCE THE CLAIMED CONTRACT IS NOT IN WRITING,
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AND THERE [5 NO WRITTEN MEMORANDUM THERECF
SIGNED BY THE PLAINTIFF CORPORATION.

POINT V¥

THE CLAIMED CONTEACT WOULD BE YOID AND
UNENFORCEABLE AS BEING MADE WHILE APPELLANT
HOWANLD ROBERTS WAS A DIRECTOR, SECRETARY AND
AN OFFICER OF THE RESPONDENT CORPORATION, FOR
HIS PERSONAL BENEFIT AND AGAINST THE INTER-
ESTS OF THE RESPONDENT CORPORATION IN VIOLA-
TiON OF HIS FIDUCIARY RELATION TG THE RESPOND-
ENT CORPORATION AND ITS STOCKHOLDERS.

POINT VI

APPELLANTS HOWARLD ROBERTS AND DWIGHT
MAJNMGREN, ARLE LIABLE TO RESPFONDEKT FCR THEIR
PROPORTIONATE SHARE ©OF THE OPERATION AND
MAINTENANCE EXPEXNSES 0OF THE GUXNNI3ON-
FAYETTE CANAL.

POINT VI1

THE TRIAL COURT DID NOT ERR IN ITS FINDINGS
THAT APPELLANT ROBERTS OWES RESFONDENT THE
SLUal OF $161.74, AND THAT APPELLANT MALMGREN
OWES RESPONDENT THE 8SUM OF $34.16, FOR THEIR
RESPECTIVE BALANCES OF THEIR PROPORTICNATE
SHARES OF THE EXPENSES OF OPERATING AND MAIN-
TAINING THE GUNNISON-FAYETTE CANAL DURING
THE YEAR 1956,

POINT VIIL

THE EVIDENCE ESTABLISHES THAT THE LAST
FARAGRAPH OF THE MINUTE ENTRY OF FEBRUARY
ou 1931, APPEARING IN RESPONDENT'S CORFPORATE
VINUTE BOOK WAS ALTERED BY AND UNDER THE
DIRECTION OF APPELLANT ROBERTS AND DOES NOT
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TRULY REFLECT THE ACTION OF THE EOARD OF
DIRECTORS AT THAT MEETING,

POINT 1X

RESPONDENT'S CLAIMS ARE NOT BARRED BY
LACHES OR ESTQPPEL.

ARGUMIENT
POINT I

THE TRIAL COURT DID NOT ERR IN FAILING TO
SUSTAIN APPELLANTS MOTIONS TO DISMISS RE-
SPONDENT'S COMPLAINT.

In answer to respondents’ complaint, appellants filel
their responsive pleading in the lorm ol a molien and
answer whereby appellants moved to dismiss each claiu
separately for the rea=on that the same did not state a
cause of action., (R. 8). Ye{ at no time did appellants
call their motions up for hearing either before trial,
during the trial, or at the conelusion of the trial. On
the morning ol the first day of trial, appellants: filed
an Amended Motion and Answer and made the sawme
motions to dismigs, (1 12). Yel at no time during the
trial nor at the coneclusion of the trial did appellants
request the trial Court to rule on their amended motions.

At the conelusion of respondent’s case, appellants
did move to dismiss the complaint on the grounds that
there had not becn sufficient evidence introduced to
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make out a cause of aetion {I. 340), which was denied
by the trial Court, (R. 359).

Bule 12 (d), litah Rules of Civil Procedure, pro-
vides that the delense of failure to slate a elaim upon
which relief can be granted shall be heard and determined
before trial on application of any party, unless the Court
orders ihat the hearing and determinafion thereof be
deierred until the trial. We submit that appellants were
obliged to request a ruling by the trial Court en their
motiens to dismisg the complaint if they scriously he.
lieved that it did not slalc a cause of aetion, and failing
ty 0 do they shonld not he hcard to complain to the
{"ourt.

In their bricl, appellantz labor over the faet that
tiic complaint used the word “assessment” in referring
to appellants obligations for their proportionate share
ol the operation and maintenance and expenses of the
ranal. Thev make no claim that they were mislead there-
by, They surely were or should have been aware of
what respondent’s elaiin wax sinee we argued about it for
23 pages of transeript at the beginning of the first day
of trial (IR. 55-77, inel.), and for 28 pages of transcript
three weeks later on the second day of trial (R, 198-225,
incl.), and for 26 pages of transeript two months later
on the third day of trial, (R, 257-282 incl),

On pages 11 and 12 of appellants brief, they asscrd
that the complaint contiains a sccond elaim. This is not
so. The trial Conrt granted regpondent’s motion to amend
irx complaint by striking therefyom the second elaim in
it entirety (R. 16, 218, 224 344, 345). Appeliants do
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not assign as crror the ruling of the trial Court in
granting respondent’s motion.

As to the third c¢laim, the subject matter of the
altered portion of the minute entry speaks lor itself.
The canse for repudiation alleged i+ that the minute entry
i altered does not state nor show nor vefleet what was
in truth and in fact the action ol the Board of Directors
1 ¢onnection with the matter being considered. (1. 4).
In its prayer for relief, respondent asked the Court to
determine that any rights which appellants elaim through
the aliered portion of the minute entry to a reduction
in the charge for conveying their water through the
Gunnison-Favetle Canal is without foundation and that
appellants have no suell right. (R. 5).

At the trial, appelianis offercd in evidence the
minute book ot respondent containing the above minute
entry which was received ag defendants’ Exhibit 6. (1.
179), Under TPoint I of appellants’ brief, they now con-
tend hefore this Court, as they did below, that the altered
portion of the minute entry forms the basis of a contract
between the parties. The trial (lourt found again:zt ther
on such issue, and they should not now be heard to
complain that the third claim raises no issue against
them. e

We respectfully submit that the trial Court did ol
err in failing to sustain appeliants’ motions to dismix-
rezpondent’s eomplaint.

POINT 1II

APPELLANTS OBLIGATION TO PAY RESPONDENT
FOR APPELLANTS PROPORTIONATE SHARE OF THE
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EXPENSES OF OPERATING, MAINTAINING AND CON-
TROLLING THBE GUNNISON-FAYETTE CANAL I8 IM-
POSED BY S3ECTION 73-1-8, U.C.A,, 1953,

Appellants boldly and repeatedly assume from the
opening paragraph ol their brief throughout its entire
context that a contract had been entered inte on Febru-
ary 2=, 1931, between appellants and respondent under
the terins of which respondent is forever obligated to
conveyv and to distribute to appellants the water to which
they are entitled under their elass “*AA™ right for a
lixedd annual suin, irrespective of what thelr pro-rata
gshare of the expenses might otherwise be, and predicate
practically their entive argument upon such fallacious
assumption. This they do in spite ot the express finding
b the trial Court {hat no contraet, either written, oral,
ronztruetive or Lnplied, was made in fact or in law be-
tween appellant Roberts and the respondent eorporation
for the convevance and distribution of the waters under
appellant’s elass “AA™ water mght. {I71g. 15, R. 39).

mection 73-1-9, TLC AL 1933, provides as follows:

“When two or more persons are associated
in the use of anv dam, eanal, reservoir, diteh,
lateral, flome or other weans [or conserving or
conveving water for the irrigation of land or for
other purposes, each of theru shall be Lable to
the other for the rcasonable expenses of main-
taining, opcraling and comirolling the same, 1n
proportion to the share in the use or ownership

of the water te which he is entitled.”
1 wiler the specifie wording of the statute, the liability
imposed is independent from ownership of the canal
itsell or of rights-of-wayr therein since the obligation 13
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one for operation and maintenanee expensc of the canal.
The Gunnison-Fayette Canal is aperated, maintained
and conirolled by the respondent corporalion and the
appellants do not contend otherwise, Under Point VIII
of appellands’ brief, ihey argue that the wrial Cowmt
erred in finding that respondent corporation 1= the owner
of the camal, Under the foregoing Scelion, ownership
of the ranal is immaterial and for parpozes of argument
under this point we necd nol concern owrselves therewit!s.

The law 15 well seftled that in absence of a contract
delining the rights and obligations of joinl users of u
canal (he foregoing statute eontrols. West Lnivin Canolf
Co, vs, Thornfeay, G4 Utah 77, 228 10 199, Perry Lrrigation
Compuny vs. Thomas, 74 Ttah 193, 2v8 P. 533, Hodyes
frrigution Company os. Swan Creck Cancl Cosputiy,
111 Utah 405, 181 I* 2d. 217, Pelerson va. Sevier Valley
Canal Company, 107 Utah 45, 151 P, 2d. 477, In the
West Lnion Canal Company case, Supra, this Court
held that sinee the trial Court found ihat an agreement
had been eniered into between plaintiff and the prede-
ceseors of defendant, the rights and obligationg of the
parties are determined thereby, and that the atatute
(now Section 73-1-9, U.CLA., 1933) was not intended to
abrogate or disturb the righis of parties in an trrigation
canal lounded upon a valid and existing contraet, amd
therefore was not eontrolling under the faels of {hat
cuse. In the Perry frrination Company caze, Supra, this
Court held that liability for a proportionute share of
the operation and maintenance costs was imposed by the
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toregoing statute and that the trial Court rightly refused
to admit a elaimed agreemeni for the reason that neither
of the defendant:, nor Uieir predecessors in interest
were parties to sueh agrecinent. In the ffodges Irrigation
Conpaiey ease, Supra, thiz Coort held that defendanis’
ohlization to pay the expenses of maintaining the canal
wit weasured by a valid contract, and held that Seetion
ia-1-8, TLCUAL, 1853, did not apply. In the Peterson case,
Siapra, on page 178 of the Pacifle Reporter, this Conrt
pointed out that if the parfies agree on the amount to
b paid for the use, or on the basis for determination
uf the amount such contraet controls. If, however the
parties cannot agree on a price to be paid for the use,
the diteh owner can eclose the ditech against the other
parties water until he get: his price.

In view of the foregoing casxex, 1t & eclear in the
instant caze, that uonless a valid contract between the
partics was made, their rights and obligaiions for the
maintenance and control of the (iunnison-Favette Canal
are determined by Seetion 775-1-9, U.CLAL, 1953, and de-
tendants are obligated 1o pay their proportionate share
of sneh expenses based upon the share in the usc thereof
or ownership ol water conveyed thereby, Appellants
were unable to show suach a valid contract as will be
hereinafter demongtrated, and the trial (‘ourt expressly
toind that no valid eontract was made, ¢ ['dg. 18, R. 35).
Therefore, under the eases cited above appellants” obliga-
tioms to respondent are determined by wection T.-1-9,
7.C.AL, 1953,
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POINT III

RESPONDENT MADE NO CONTRACT, EITHER WRIT-
TEN OR QRAL, WITH APPELLANT HOWARD HOBERTS,
TO CONVEY AND DISTRIBUTE TO APPELLANTS THE
WATER TO WHICH THREY ARE ENTITLED UNDER THEIR
CLASES "“AA” WATER LRIGHT FOR A FIXED ANNUAL
SUM.

In their responsive pleatings, appellants alleged hy
wayv of an affirmative defense that the rights of the
parties are governed by an agreement claimed to have
bheen made on February 24, 1951, whereby appellants
claim that respondent agreed to permit appellant Eobeit=
lo carry his 1.4 see, ft. of water under his elass “*AA™
water right through the Gunnison-Fayelte Canal perin-
anently, for a fixed annual =um of $35.0 per vear. (R.
8 9, 10, 12, 13, 14}. Since the foregoing was set fortu
as an affirmative defense, appellants had the burden of
proving a valid and existing contract. The appellants
completely lailed in sustaining thisz huorden,

The trial Court expressly found that no contract,
either written, oral, consiraciive or implied, was made
in faet or in law between the appellant loward Roberts
and respondent corporation for lhe conveyance and dis-
tribution of the waters under appellants’ class “AA”
water right. (Fdg. 18, R. 35). Appellants readily admit
that no formal written contract was exeented by the
parties and they made no offer in cvidenee of sueh an
instrument. Admittedly the only thing in writing re-
lating to the elaimed contract is the altered minute entry
of February 28, 1931 appearing in the minute book of
respondent (Exh. 3, p. 66), and the notes of appellant
Roberts {(Exh. 6, R. 4353). Appcllants erronecusly assume
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throughont their brief an oral contract evideneed by the
aliered portion of a minnte entry, dated February 8,
1931, appearing in the minute book of respondent eor-
poration. The trial Court expressly found ithat such
minute entry did not constitute a note or memordandmm
signed by respondent corporation and that such winute
entry was snbsequently altered and changed by and
ander the direction of appellant Roberts while acting
ax =ectetary of respondent corporation withoul authori-
zatlon o1 ralification by vezpondent corporation or its
stockholders, (Fdg. 15, R, 34).

Appellants contended below and argue to this Court
tiar as consideration for such contract, appellani Rol-
erts, while he was secretary of respondent corporation
antd a ecommittee mernber appointed to represent the
interest of respondent eorporation, gave up 10 percent
of his own class “AA” water right to the owners of
the Sevier Bridge Reservoir in order that the respondent
corpoeration could aequire slorage privileges by giving
up only 3 percent of ils waler rights to the owners of the
Sevier Bridge Reservoir. The trial Court found that
the rcasons why appellant Hoberts gave up 1G percent
of Wis ¢lass “AAN" water right were centirelv independent
from and woere 1n ne way connected with the 3 percent
of vexpondent’s water rights eiven up by it. and that the
reaxons why respondent acquired the storage privileges
for relinquishing 3 percent of its water right did not
re=ult from any promise, act or consideration given hy
appetlant Roberts, excepl such acls as he might have
performed as an officer of appellant corporation. (Fdg.

14, R. 33).
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During the negotiations which lnally led to the
“(ox Deeree”, wppellunt Howard Roberts, who was then
zecretary, direetor wind watermastor aund Arclie N, Mel-
lor, who was then DIresudent and direcior ol the Gun-
nison-Fayette Canal Company, were appointed as a
comittee to represent the inferests of the respondent
corporation in the negotiations. Appellant Roberts Losti-
{ied thal while acling in that capaeity and at =ome tinme
prior to the Board of Divectors Mecling of Februavy 2%,
1931, he made an ofter to one MeBride, who was then
the Sevier River Commissioner, wherchy Roberts would
give up 10 percent of his 1.4 second feet of class ~AAY
water right to the owners of the Sevier Bridge Reservoir,
if sueh owners would grant the Gunnizon-Fayette Canal
Company storage privileges in the Sevier Bridge Res.
ervolr for granting to said owners only 3 percent of its
water right instead of 10 percent. He further testified
that he heard nothing further from McBride, but later
learned from the respondent’s attorney that the Gun-
nison-Fayette Canal Company would be permitted stor-
age privileges at 3 percent. (R, +34). This, appellants
claim was the consideration given up by Hoberts to
support the claimed oral contraet, Appellants then claim
that subsequenfly at the meeting of the dircclors of
respondent corporation on February 2%, 1831, the Board
agreed to permit Boberts to convey his class ““AA™ water
through the eanal for an annual charge of $35.00, if he
weould give up 10 pereent of his eclass “"AA" water right
to the owners of the Sevier Bridge Reservoir az a part
consideration for the respondent eorperation obtalning
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a storage right in the Sevier Bridge Reservoir, for 3
percent of its rights instead of 10 percent.

A curzory analysiz of the foregoing readily reveals
that the same 15 impossible. To begin with, it is a matter
of common knowledge that ithe proposed determination
of water rights of the Sevier River prepared by the
State Wngineer, dated lebrnary 21, 1926, was for the
most part unacceptable to the parties to the proceedings.
Thig put in motion extensive negotiations between the
parties In an effort to arrive at a stipulated decree.
Finally, on Febrnary 19, 1931, a stipulation was signed
vettling the rights ol the parties az they presently appear
in the " Uox Decrec”. (R. 398). There 1z no dispute that
appellant, Howard Roberts, and the regpondent corpor-
ation were hoth parties lo the stipunlation. (Appellants’
Brief, page 258}. The foregoing stipulation provided
for the storage privileges and respective percentages
a= zel forth in Appendix I of this brief. The stipulaticn
was filed February 21, 1931. (R. 399). The foregoing is
waoxt lmportani because it shows that appellant lloward
Robheris agreed to give up 10 percent of his elass "AA”
waler right to the owners of the Sevier Bridge Reservoir
on February 19, 1931, which was nine days prior te the
hoard meeting of February 28, 1931, at which time he
elaime the alleged oral contract wag made. In other
wurds, appellant Howard Roberts had already given up
Tt} percent of his class “"AA™ water might to the pwners
of the Sevier Bridge Reservoir so it was impossible for
him to agree lo give up that same 10 poreent as con-
=ideration for the claimed oral eontract nine days later.
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In addition to the above appellant Howard Roberts
admitted that he aspuired the smne storage privileges
as all of the olher users wio gave ap 10 percent of their
water rights and that he has muilized his storave privi-
leges the same as everyone cl=e. (K. 436, 137, 438).
ke further admitted wilh some reluctance thal the same
has been of =oune benelit to himm over the vears, (1L 45%).
The fact of the matter iz that he gave up no more thun
he waz required to, the same as did the other wsers, in
order that the stipulation could be consummnated. We
suhmit that there 13 a complete faillure of consideration
to support the t’]:lirtl(‘tl oral contract and the trind Court
s0 found, (l°de T4, R, 32, 33).

The real reason why lhe respondent corporation
obtained =torage privileges lor 3 percent of its rights
instead of 10 pereent deserves counnent. The witness
Flgin Mellor gave the best explanation in answer to
quesiions by the trial Court, i.c. hecanse of the abilitv
and extraordinary effforts of its attorney and its presi-
dent Archie Mellor, (R, 303). It is vbvious that appellant
Roberts was attempting to claim the credit therefor by
distorting and misrepresenting the facts.

The witness Klgin Mellor, who was then a board
member and attended the board meeting of February
28, 1931, testified that a wvery loose arrangement wax
discussed with respeet to conveying appellant Roberts’
water in the eanal. (K. 291). He steadfastly maintained
that the arrangement was for appellant Roberis to paxv
respondent $35.00 each wyear, plus 10 percent of his
water, (R. 291, 306, 307, 308, 309). The arrangement
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decided upon wasz to be temporary from year to vear.
(R, 296, 307, 318)., The 10 percent of the appellant
Reberis” claszs “AAY waler right was 1o go directly to
the respondent corporation. {R. 291). It was there de-
termined that the value of the 40 acre feet to the respon-
dent corporationn when added to the $35.00 cash, would
be nearly eomparable 1o the assessments to its stock-
holder= for an equivalent quantity of water. (R, 298).

The trial Court found that such an arrangement had
been worked out on a temporary hasis. (Fdg. 15, R. 33,
+1}. The witness Mellor was a director of respondent
corporalion {or 27 vears during the which time it was his
understanding that appellant [loberts had been relin-
auishing 10 percent of his elass “AA” water to respon-
dent corporation, (I 253, 313). Mr. Mellor and appel-
land Roberts were both relieved of their directorships
in 1956 when an enlire new Board of directors was
elected. (R, 303, 304). It was not until June of 1958
that Mr. Mellor was apprised that respondent corper-
atton was not receiving the 10 percent of appellant
Roberts class “AA’ water, at which time he had a von-
ference about this case with appellants. (R. 292). Mr.
Roberts was the watermaster during that period and he
handled the water, (R. 313, 314},

It iz obvious that appellant Roherts had been im-
posing on respondent corporation for many vears and
was able to do 80 becauvse he was secretary, director
and watermazter during all of those vears. The cvidence
iz elear that the terms of the elaimed contract which
appellants contend for were never discussed nor agreed
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upon even as a temporary arrangement. No considera-
tion ever passed from appellant Roberts to respond-
ent corporation to support the claimed eontract. We
<nhmit that the trial Court correetly found that no ecn-
traet, either wrilien, oral, constrietive or implied, was
made in fuact or in law between Roberts and the respond-
ent corporation for the convevance and distribution of the
walers under appellant Roberts elass “AA” water right,

POINT 1V

THE CLAIMED CONTRACT WOULD BLE VOID AND
UNENFORCEABLE UNDER THE STATUTE OF FRAUDS
SINCE THE CLATMED CONTRACT IS8 NOT IN WRITING,
AND THERE I8 NO WRITTEN MEMORANDUM THEREOF
SIGNED BY THE PLAINTIFF CORPORATION,

By way of the claimed contiaet appellants seek to
extablish a perpetual cascment and right-of-wayv to con-
veyv and have respondent distribute water from the Gun-
nson- Favette Canal to appellants under their class
“AAY right for a fixed annual amount, irrespective of
what their proportionate share of the operation and
aintenance costs would otherwise be. Since the fore-
romg perpetual easement and right-of-way 18 i the
nature of an interest in real property, it is axiomatic that
appellants could acquire such interest only by deed.
{meetion 25-5-1, T.C.A., 1953).

Appellants made no offer In evidence of any deed
from respondent nor anyone else to establish a right-
of-way through the Guanison-Iavette Canal. Appellants
contend that their right-of-way was conlirmed by the
"{Cux Deeree”, and is res adjudicata as against respond-
ent. The foregoing argument is elearly without merit
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since the "Cox Decree’, was a general adjudication of
the rights to the use of the walers of the Sevier River
and its tributaries among the parties thereto, and did not
puport 1o adjudicate rights-of way in canals or owner-
ship of property. This is self evident fTom the fact that
the **Cox Deerce™ war entered pursuant to Chapter 7.
Laws of Ttahk, 1919 (now Chapter 8, Title 73, U.C.A.,
1953), being the statutory procedure for adjudiecating
waler rights, and the jJurisdiction of the Court was
necessarily limited thereto,

It is appellanis further elaimn that they have acquir-
ed such interest or right-of-way through an alleged con-
tract. Appellants readily concede that the only written
evidence ol their elaimed contract is the alfered portion
of the minute entry of February 28, 1931, appearing
in respondent’s corporate minute book (Exhibit 3), and
certain noles appearing in appellant Roberts’ notebook.
(Exhibit 6). Even assuming that such minute entry
and the notes of appellant Roberts truly reflected the
action taken by the Board of Directors at that meeting
{(which in fact is not as was hereinabove demonstrated),
still such minute cntry and notes do not constitute an
enforeeable contract. (Section 25.5-3, T.(LAL, 1953).

The terms of the claimed contract contended for
by appellants would require perpetual performance by
respondent corporation. Under the provisions of Section
25-5-4, U.C.A,, 1953, such an agreament which by its
terms cannot be performed within & vear from the
making thereof must be in writing,

28

d by the Institute of Museum and Library Services
hy the Utah State Library.

Sponsored by the S.J. Quinney Law Libr
Library Services




'The self-serving notes are in the handwriting of
appellant Iioberts, and are elaimed to have been made
while he was acting a¢ secretary of the respondent
corporation. The minute entry wax made and wias sob-
sequently chianged by and under the direction of appellant
Rolierts while he wuas acting a» Secretary of the respond-
ent corporation. There 15 no =ubhsequent miite entry to
proved by the directors or =tockholders of {the respond-
ar wpecrctury could not make a ninute entry then sub-
suquently alter the same lor his personal benefit without
authorization or ratification and thereby perpetually
bind the respondent c¢orporation. This case iz elearly
diztingnishable from the case of Preis v, Iiversharp, inc.,
154 Fed, Sapp. 98, cited on page 27 of appellants’
briel, since there the elaimed eontraet was not for ihe
personal benelit of the secretary, and the seerelary was
anthorized to make the minute eniry, It follows without
argument that neither the notes of appellant Hoberts,
nor the altered minute entry constifute a “writing suh-
=¢ribed by the party to be charged therewith™, as
required by said Seetions 25-5-1, 4, [U.C.A., 1953,

POINT V

THE CLAIMED CONTRACT WOULD BE VOID AND
LNENFORCEABLE AS BEING MADE WHILE APPELLANT
HOWARD ROBERTS WAS A DIRECTOR, SECRETARY AND
AN OFFICER OF THE RESPONDENT CORPORATION, FOR
HI5 PERSONAL BENEFIT AND AGAINST THE INTER-
ESTS OF THE RESPONDENT CORPORATION IN VIOLA-
TION OF HIS FIDUCIARY RELATION TO THE RESPOND-
ENT CORPORATION AND ITS STOCKHOLDERS.

It is an undisputed faet that on February 25, 1931,
at the tune of the claimed making of the elaimed con-
tract, appellant Howard Roberts was sceretary, director
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and watermaster of the respondent corporation. He
acted in the same capacities from 1928 continneusly untii
the ycar 1956. There can be but little doubt that the
claimed contraet, if made, was for the personal benefit
and profit of appellant Roberts who was an officer
of the corporation, and against the interests of the
respondent corporation and its stockholders. Exhihit
13 iz a sumnary showing a comparison betwceen the
actual amounts paid by appellants Roberts and Malm-
gren, and what their proportionate share of the vost of
operating and maintaining Gunnison-Fayvette Canal was
over the past vears. The foregoing summary shows that
in some vears they paid less than 10 percent of their
proportionate share.

The law is well settled that a director of a corpora-
fion has a fiduciary relation to the corporation and its
stockholders. Glen Allen Mining Company vs. Park Gal-
ena Mining Company, ¢7 ['tah 362, 296 I'. 23]1. Elggren
v. Woolley, 64 Titah 183, 225 I, 906. Hansen vs. Granite
Holding Co., 117 Utah 530, 218 P. 2d. 274, Noble Mere-
antile Company vs. Mt. Pleasant E. Co-operative Tnsi.,
12 Utah 213, 42 P, 869. Vietor Gold & Silver Mining
Company vs. National Bank, 15 Utah 391, 49 P. H26.
Melntyre vs. Ajax Mining Co., 17 ['tah 213, 53 P. 1124,
13 Am. Jur.,, Corporations, Sec. 997, pp. H8, 049. 21
ALR 71

It is a cardinal prineiple that a direetor or an officer
of a eorporation will not he permitted to make a private
profit out of his official position; he must give to the
corporation the benefit of any advantage which he has
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therely obtained. 13 Anu Jur, Corporalions, Nee, 998,
p. 9L Glen Allen Mining Company v. Dark alena
Mining o, Supra,

In the coze of Honsen v Grawiie Holding Conpany,
mupra, this Court stated on page 280 of the Daciiie
Reporter as follows:

“But 4 Nduciary relation exists belween the
hoard of directors and the management of the
eorporation on one hand, and the stockholders on
the other, and where the management is interested
in any deal with the corporation so that it= inter-
exix are eontrary to that of the corporation, then
it= action: mu=t be open and above board, and
their dealings must be carried on with the utinost
fairness and good laith. In such eases, courts of
equity will earclully =erufinze the dealings of
the management and set aside such transactions
on slight grounds.”

In the ingtant ease, appellant Hoberts, while acting
a- an officer of the respondent corporaiion was also a
member of a committee whose duty fo the enrporation
wa= to represent and protect its interests. The minute
entrv of the hoard imeeting of November 13, 1930, (lixh.
3). =pecifically demonstrates this since it wag resolved
that the **, . . board accept the proposition offered as
a compronnise subject to the eommittee getting a better
di-al it possible, .7 [t was a flagrant breach of appellant
Roberts’ duty to his eorporation to misrepresent that he
gave up 10 pereent of his right in order that the respond-
ent corporation could get its water stored lfor 3 percent
of its right, if he made such represcentation as he claims,
sinee the cvidenee overwhelmingly shows that sueh was
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not the fact and the trial Court so found. The only
evidence to support appellant Roberts’ claim was his
own self-serving testimony, his own self-serving notes,
and the altered winute entry of I"cbhruary 28, 1931, which
under the evidence wag altered at least six vears later,
Contrary to tois was the testimony of Klgin Mellor,
who unequivoeally testified that appellant Roberts
represented to the board that he would give 10 percent
of his right to the Gunnison-Fayctte (‘anal Company.
The trial Court correetly chose to believe the witness
Mellor and lound right down the line against apjpellant
Roberis.

Appeilant Roberts by reason of his position impaoscd
upon his corporation for his persoral benefit, and was
able to get away with it until a ncw board was elected
in 1956, which had the courage and sense of responsihility
to put an end to it. Under the anthorities cited above,
appeliant Iioberts had the burden of showing a good faith
transaction, and he completely failed in sustaining that
burden becanse in fact it was in extreme bad faith, The
evidenee shows 1n dollars and cents the amount he has
wrongtully failed to pay to the respondent corporation
over the past vears, under the guise of a nonexizient
and void contract. We submit that to permit these acts
to he further nmposed upon the respondent corporation,
would L a gross misearriage of justice.

POINT VI

APPELLANTS HOWARD ROBERTS AND DWIGHT
MALMGREN, ARE LIABLE TO RESPONDENT FOR THEIR
PROGPORTIONATE SHARE OF THE OPERATION AND
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MAINTENANCE EXPENSES OF THE GUNNISON-
FAYETTE CANAL.

Appellants argue under Point VI of their brief that
in any event thev arve not bable Tor more than their
proportionate share of the operation and maintenance
custs for only that portion of the canal which is used
to convey their water. With this asscertion we cannot
arree. Seetion 73-1-8, ULC.A,, 1953, defines the basis
upon which the propertionate share is to be determined
. . . in proportion to the share in the use or
ownership of the water to whieh he ig entitled.”” Nothing

s T

in the foregoing scetion limits the proportionate share
tv only that portion of the eanal used to convey the
water. The statute bages (he proportion upon the nse
or ownership of the water and not upon the length of
the eansl used. If the Legislature had intended other-
wize, the statute would specifically o0 prouvide. So long
:1x the hasig used by the trial Court in fixing that amount
i= fair and reasonable the amount fixed should stand.

In the case of Wesi {won Canal Company vs.
Thornley, 6+ Utah 77, 228 P. 199, the issne was raised
ax to whether defendants were obligated to pay their
pro-rata share of 7 miles of the eapal or only 114 miles
ol the canal actually used by them. The 1irial Ceourt
found that an agreement had been entered into hetween
plaintiff and the predecessorz of defendant. wherehy
defendant’s predecessors were to pay their respective
pro-rata shares of the expense of controliing and main-
taining the canal for only the 114 miles. llowever, a
I'air inference from the holding of that cease 1s that if
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the rights of the parties had not been determined by
conlract, the delendanis would bave been liable for their
pro-rata share of operating and maintaining the seven
miles of canal (rom Carter’s Point to Utah Take, even
though their water was conveyed through only 114 miles
of the canal.

In the casc of L'éuh Power and Light Company vs.
Bichwond Irrigation Company, 115 Utah 852, 201 P,
2d. B8, an action was brought by the State Fngineer
against the Paradise Irrigation and Reservoir Company,
and others 1o colleet certain assessments to del'rav the
expenses ol administering the distribution of waler in
the Litile Bear River System, Since the DParadise Com-
pany normally required less serviee [rom the water com-
missioner than that rendered to other users, it claimed
that it should not be assessed on the same basis with
the other users, and in faet it shoald be excluded from
the river system entirely and fight its own battles should
any arise. This Court rejected their contention and held
that the assessments should he levied against them on
the same basis as that used to determine the levy imposed
upon the other uscrs. On page 824 of the Pacific Reporter
it 1z stated as follows:

“While the relative position of certain of
the users requires closer supervision in eompari-
zon with that required of others, even the Para-
dige Company, in its comparatively remote posi-
tion on the stream, is not so isolated as to render
the services of a water commissioncr unneessary.
The knowledge that a ecmmissioner patrols the
area 1ay In aind of itzelf rednce the possibality
of strangers or junior appropriaters interferring
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with the rights ol the Paradise Company. Re-
stating that mathematical exactness is not neces-
sarv for a valid asscssment, and that the rule is
—there should be a reasonable relationship be-
tween the proportion of the cost of distribution
to the individual borne and the benefits and
services to be received, we think an assessment
should be levied againsi the Paradise {‘ompany
on the same basis ag that used to determine the
l+vy 1mposed on other users.”

We believe that the prineiple applied in the fore-
wvolng case, applies with equal vigor 1o the facls of this
case. The Installation, operation and maintenance of
measuring devices along the entire length of the canal,
and the cleaning, repairs and maintenance of the entire
vanal, together with the serviees of the watermasters
emploved by respondent corporation and itz offiecers in
the administration and distribution of the walers along
the entire canal to all users Iinsure appellants {hat they
will receive the water to which they are entitled. Re-
spondent 18 engaged solely in the diversion, convevance,
diztribution, administration and controlling of the waters
through the Gunnison-Fayette Canal to its stockholders
and to other users under their own rights, The sole
means of income to the company to delray the cxpenses
of operation is from assessments against its capifal
sloek, and contributions by joint uscrs of the canal,

The evidence showed that all of the expenditures
made by the Company in 1956, were for the operation
and maintenance of ils eanal and for the administration
and listribution of waters therefrom. It would be vietuo-
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ally impossible to determine which of the expenditures
made, and how much thereof applies only to the canal
from the point of diversion to the turnouts of the appel-

lants sinee the entire canal system 1s operated as a

unit. Appellants attempt to defeat respondent’s claim
with ihe assertion that since respondent iz umable to
zegregate the expenses which are attributable omly to
the length of the canal which they use, that they should
be relieved from liability for their propertionate shares,
They make such assertion in spite of the fact that appel-
lant Roberts has leased part of his water up and down
the entire canal. (R. 434). Apparently they helieve re-
spondent should keep a separate set of books and pro-
rate every single item of expense just for their bhenefit.

All of the stockholders of respendent corperation
pay their assessments based upon the expenses of oper-
ating and maintaining the entire canal systein, Likewise,
all of the other joint users pay their pro-rata share of
the expenses of operating and maintaining the entire
canal system. The serviees which appellanis receive are
of equal benefit to them as are those to the other users
under the canal and good eonscience and fair play die-
tates that they should pay on the same basis. Appellants
cite no anthority that it should be otherwise, We subimnit
that under the law and the faes of thig case, appellants
are and should be obligated to pay for their proportion-
ate shares of the expenses for operating, maintaining
and conirolling the entire length of the (Gunnisen-Fayette
(‘anal.
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POINT VII
THE TRIAL COURT DID NOT ERR IN ITS FINDINGS
THAT APPELLANT ROBERTS OWES RESPONDENT THE
SUM OF $161.74, AND THAT APPELLANT MALMGREN
OWES RESPONDENT THE SUM OF $14.18, FOR THLEIR
RESPECTIVE BALANCES OF THEIR PROPORTIONATE
SHARES OF THE EXPENSES OF OPERATING AND MAIN-

TAINING THE GUNNISON-FAYETTE CANAL DURING
THE YEAR 19556,

The trial Court found that duving the vear 1934,
there was delivered to appellant Roberts, 177.74 acre
feet of water and to appellant Malmgren, 15,60 acre
fwet of water from the Gunnison-Fayette Canal under
their class “AA™ right, {(Fdg. 5, R. 31). The foregoing is
supported by the evidence, {R. 123, 150, lixh. 4, back of
page 1). Appellants arguc under Point IX of their brief
that there was no evidence to show how much water was
delivered fo appellants because such figures are not
specifically shown on Exhibits 11 and 13. Yet they
offered no evidence to disprove either figure. Our answer
is that they should look on pages 73 and 1000 of the
transeript (R. 123, 150) and on the back of page 1 of
Exhibit 4. The foregoing quantitics of water were de-
termined from the river commissioner’s reports (Fxh, 4)
wi water delivered into the head of the canal minus
the shrinkage (loss) in the eanal. (R. 116, 146).

Dean Bartholemew, secretary of respondent corpor-
ation, testified that doring the year of 1956, there was
delivered to the stockholders of rexpondent corporation
a total of approximately 1 acre foot of water per share
of stock, (R. 124). Of this amount there was (.54 aere
feet per share of irrigation water delivered and the
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balance wag delivered outside of the irrigation sca=on,
(IR, 123, 124).

Mr. Bartholemew prepared Exhibit 5, which is an
account of the expenditurcs made by respondent cor-
poration during the year 1996, (R. 116). It contains all
of the expendiiure: for operation, waintenance, admin-
istration and improvements for the year 1956. (R. 114).
Under Point XV of appellants’ brief, they argue that
the trial Court erred in permitting he secretary to copy
from the records of the respondent eorporation, the ex-
penditures made and introduce such in evidence as proof
of sueh expenditures. Any objection which appellants
might have with respect thereto was waived by counsel
for appellants on the bottom of page I 118 and the top
of page R. 119, wherein Mr. Burton stated *‘Judge,
without going into the books, I am willing to take the
tabulation as representing the varions expenditures that
the books of this ecorporation would show.” The only
objeetion raised by appellants was that the Exhibit in-
eludes many items that would not pertain to the opera-
tion and maintenance of a canal, (R. 119).

The cxpenditures shown on Exhibit 5 were presented
to the lhoard of directors of respondent corporation at
its regular board meeting in October, 1956. (R. 124).
Based upon the foregoing expenditures and the water
delivered, it was determined that an asscssment of $1.00
per share be levied against the stock of respondent cor-
poration to cover their share of the expenses of operation
and maintenance of the canal and the administration
and distribution of the eompany’s water from the canal
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for the yvear 195t (R, 124). Since the stockholders re-
ceived approximadely L aere foot of water per share,
it wiw determined by the directors that the lair contri-
bution hy the individual users of the canal should be
1.0 per acre foot of water delivered from the canal
as thelr proportionate share of the cost ol operation
and maintenanee of the eanal and l'or the administration
and distribution ol the water therefrom during the vear
195, (R. 125}, The amount so deterinined for appeilant
lRoberts wag $1i7.74, based upor a delivery of 177.74
acre teet of water, and for appellant Malmgren was
$ 1 h, hased upon a deilvery of 1566 acre feet of water.
Appellant Roborts paid $16.00 and appellant Malingren
paid £1.50 for a total of $17.50. They based the foregoing
payment on their ¢laim that they were obligated to pay
onlyv one-half of the $35.00 or %17.00, since together they
owned one-half of the original 1.4 sec. ft. of class "AA"
water right.

Appellants sgtrenuously argue that the st of ex-
penditures shown on Exhibit 5 inelude purely corporate
expenditures and that their proportionate shares of the
expenses found by the trial Court were based in part
thereon. Under Point VIL of their brief they list 11 1tems
which they claim should not be included. What appel-
lants overlook ix that regpondent ¢orporation i engaged
solely in the business of the distribotion of waters from
the tiunnison-Fayette ‘Canal to the slockholders and
joint users under the eanal, The direciors adminisier
the distribution of the waters bolh to respondent cor-
peration’s stockholders and to all joint users, ineloding
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appellants. Voncher books and check books are used to
pay the obligationg incurred in the administration and
distrihution of the waters. Equipment rentals are for
cleaning, repairing, maintaining and improving the canal,
Measuring deviees and locks insure better distribution.
The loregoing are a few of the many reasons why the
items listed are properly included.

We concede the law to be that an individual joint
user of a canal eannot be charged with expenses which
arc purely corporate in nature. Perry Irrigation Com-
pony ve. Thomas, T4 Tt 193, 278 P. 535, The same eon-
tention made by appellants herein was raised in the
foregoing case. [t was urged by the defendants in that
case that the charges sought to be collected by plaintiff
were 1n Lhe nature of corporate assessments. This Conrt
held that the defendants point was not well taken since
the trial was had and judgment rendered on the theory
of holding defendants for their proportionate share of
the expenscs, excluding strictly corporate items,

In this case, the trial court found that respondent
corporation paid for the cost, operation and maintenance
of the Gunnizon-1"ayette Canal and for the expenses of
administraiion and distribution of the waters therefrom
for the vear 1956, and that sueh cost and cxpenses
amounted to $1.00 per acre foot of water delivered, (Fdg.
9, R. 31). The trial Court further found that the faur pro-
portionate share of the cost of operation and mainten-
ance of the Gunnmison-Fayette Canal and for the expenses
of administration and distribution of the waters delivered
to appellant Roberts under his elass “AA’ water right
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lor the year 1956 was $177.74 and to appellant Malu-
gren under his class “AA"™ water right for the year
1956 wax $12.66. (Fdg. 10, R. 31). Appellants offered
no evidence to show that their fair and proportionate
rhores should be otherwise, All they do is stand back and
eriticise the method employed in determining the same.
Apuvellants respective proportionate shares were deler-
mined on the same basis ag all other uscrs under the
canal. YWe respectfully submit that their respective pro-
portionate shares ag found and determined by the trial
Court and that basis used in determining the same are
fair, reasonable and are supported by the evidence.

POINT VIII

THE EVIDENCE ESTABLISHES THAT THE LAST
PARAGRAPH OF THE MINUTE ENTRY QF FEBRUARY
28, 1931, APPEARING IN RESPONDENT'S CORPORATE
MINUTE BOOK WAS ALTERED EBY ANKD UNDER THE
DIRECTION OF APPELLANT ROBERTS AND DOES NOT
TRULY EBEFLECT THE ACTION OF THE BOARD OF
DIRECTORS AT THAT MEETING,

It is obvious from a visnal inspecllon that the last
paragraph of the winute entry of February 25, 1931,
appearing in respondent’s corporate minute hook (Ex-
hibit 3, page 6G) hag been altered. In appellants’ amended
answer, it 18 alleged that the paragraph was originally
written by the first wife of appellant, Roberts was re-
moved with ink eradicator by appellant Roberts and was
rewritten by hig irst wife at his direction prior to the
next ensuing board mecting of respondent corporation,
and that the same truly reflected the action of the di-
rectors at that meeting and wax read to and approved by
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the direetors and stockholders, (R. 14). Yet appcllants
offercd no evidence either by way of a subscquent minute
entry or by oral testimony to show that sneh minute
entry was ever read to or approved by either the di-
reciors or the stoekholders of the respondent eorporation.

The adwittedly altered minute entry was carefully
examined by J, Perry Goddard, a handwriting expert
who testified that the altered portion of the minute entry
was without gquestion in handwriting diilcrent {rom
the handwriiing of the first portion of he same minute
entry and wag dilTerent from any other handwriting
which appeared in thie minnte hook. (K. 184-157, ine.).
Mr. Goddard further testified that without question the
altered porlion of the minute entry was written by the
same person who wrote the letter marked ioxhibit 7.
(1. 188-180, ine.). The witness Carclyn Jensen identified
the handwriting of the letter marked Exhibit 7 to be
that of her Aunt Forenee, who was also the zecond wife
of appellant Roberts. (RB. 227},

Grace Roberts, the first wife of appellants Roberts,
passed away on June 18, 1933, (Ii. 169). He married his
second wife Florence in July of 1936. (IR, 433). 1t follows
that the altered portion of the minute cntry was not
made until sometime after Jufy of 1936 when appcilant
Roberts married his second wife Florence, which was
at least five yvears after the hoard meeting of February
28, 1931. Yet appellant Roberts was positive that the
minute entry was made by either his first wife Grace
or his daunghter Vera. (R. 170}.

Appellant Roberts could not remember what was
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vrased nor what changes had been made. (1. 131). ke
testified that the altered portion of the minute eniry
truly reflected the action taken by the board at that
wmeeting. (R, 180). Yet, he at no time over obtained
tle approval ol the board of direciors of vespondent
corporation authorizing him to make the alteration or
changes. (R. 432).

"I'he witness Klgin AMellor, who was a director, and
wax present at the board of directors meeting of Febru-
avy 28 1931, unequivocally testified that the altered
portion of the minute ontry does not refleet the action
taken by the board of director: at that meeting. (IR,
H, 291). He testified that the arrangement made at
the meeting was that appellant Roberls would give the
rexpondent eorporation 10 percent of his clasg ““AA”
water right and $35.00 per vear for permission to eonvey
hiz water throngh the canal, (R. 291). The arrangement
decided upon was to be temporary from vear to year.
(R. 296, 307, 318), The 10 percent of the appellant
Roberts’ class *AA™ water right was to go directly to
the respondent corporation. (R. 291).

The trial Court found that at some time subsequent
to the vear 1936 and prior to the vear 1952 a new para-
graph was written in place of the original last paragraph
of the minute entry by I'lorence Rolerts the second
wife of appellant Howard Roberts, under his direction,
il that wuch paragraph as rewritfen does not state
nor reflect the action taken by the directors of respond-
ent corporation at the meeting of February 28, 1931,
and that said paragraph iz void and has no foree or
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effect. (l'dg. 19, R. 36). We submit that for 25 vears
appellant Roberts used the altered minute entry to im-
pose upon his eorporation and the trial Court properly
set the same aside.

POINT IX

RESPONDENTS CLAIMS ARE NOT BARRED BY
LACHES QR ESTOPPEL.

it is undisputed that during the period 1931 until
1956, inelusive, appellant Roberts was continuously
secretary, dircetor and watermaster of the respondent
corporation and as such was in fact the imanaging agent
thereof. He kept the books and administered the distri-
bution of water and collected assessments during the
cntire period. The directors would annunally fix the
assessment per share of stock and the amounts of con-
tribution for the jolnt users and left the sending of
notices and eollection of the monies to appellant Roberts.
He administered and distributed the waters from the
eanal to the various stockheolders and joint nsers and
to himself, both under his stoeck ownership and his class
“AA” right withont diseloure to hig eorporation that he
was not relinquishing 10 percent of his water fo it. As
a matter of fact, the witnesg Elgin Mellor, who was
8 director for 27 years and watermaster for approxzi-
mately 12 years on the laower portion of the canal did
nol learn that respondent corporation was not getting
the 10 percent of appellant Roberts” elass “AA" water
right until shortly before the trial of this action in
June of 1958, Respondeni’s records, including its cor-
porate minute book (Fxh, 3) were in appellant Rolerts’
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pussession until the year 1956 when he turncd the same
over to the new sceretary. When the new board of di-
rectors was eleeted in 1956, the officers Immediately
asserted the elaims of the respondent corporation against
appellants, and when appellants refused to comply this
aetion was commenced.

Delay in seeking relief prior to the time of acquiring
knowledge of a direetor’s breach of trust, or the gaining
of =uel information as reasonably to place the eomplain-
ant on ingquiry decs not constitute laches, 10 A LR, 375,
The defense of laches as a general rule is not available
to a director who has by some affirmative act attempted
to coneeal his viclation of trust from the complaining
storkholders, provided, relief 1s sought within a proper
time after discoverv of the dereleetion. 13 Am. .Jur.,
Corporations, See, 1022 . 972, 10 A LR, 379, 350, In
the case of Hoansen vs, Gramle Holding Company, 117
|'tah 330, 218 P. 2nd. 274, this Court held that the stock-
holders were not estopped from asserting their rights
because of the lact that certain original plaintiffs, as
to whom the action had heen dismissed, had stood by
and allowed the president of the corporation to manage
the corporation as his own property for more than
) Years.

Under Point V' of their brief, appellants argue that
direetors of a corporation are not sueh express trustees
as will prevent the operation of the statute of limitations
agalnst the corporation in an action by the corporation
or in a stockholders derivative suit, and cite authority
in sapport thercof. 1lowever, such aunthority is limited
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to those instances where there has been no concealment
of the cause of action. The general rule is that one who
wronglully conceals material facts and thereby prevents
discovery of his wrong or the fact that a cause of action
has acerned against him is not permitted to assert the
statute of limitations as & bar to an action against him,
thus taking advantage of his wrong, unti] the expiration
of the full statutory period from the time when the
faets were discovered or should, with reasonable dili-
gence, have been discovered, 34 Am. Jur., Limitation
of Actions, Sec. 231, p. 188.

The record is clear that any representations made
to appellant Malmgren or his predecessors that a con-
tract existed covering the costs of administration and
distribution of the eclass *‘AA” water involved herein,
were made by appellant Roberts personally and not as
an officer ol the respondent. Respondent corporation
certainly cannot be charged with his misrepresentations.
In addition thereto, this case does not involve the re-
pudiation of a contract since a contract was never made.

The trial Court found that during the period from
1931 to 1956, inclusive, appellant Roberts was in faet
the managing agent of respondent ecerporation, and
during such periced, he eoncealed material facts from his
corporation. (Fdg. 20, R. 56). Appellants had the burden
of proving faets which would constitute laches er an
estoppel. The trial Court found that the evidence fails
to show facts froim which a finding eould be made that
the conduct of respondent corporation and its officers
for the delay until 1937 to commcence this aetion was
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mnreasonable and constituted laches or an estoppel. (Fdg.
2, R.37). We submit that under the faets of this case,
the trial Court did not err in finding and eoncluding
that respondent’s elaims lor velicl arc not barred by
laches or estoppels.

CONCLTUSION

The trial Court {ound all of the faets in favor of
respondent eorporation and against appellants. All of
the findings are clearly supported by the preponderance
of the evidence. The econclusion: of law and judgment
are =upported in all respects by the findings. The trial
Court put an end to an nnpozition whieh has been placed
upon respondent corporation hy appellant Roberts for
) vears, which he was able {0 carry on by reason of
hi= official positions of sccretary, dirvector and water-
musier. To permit a further nnposition of these acts
would be a gross miscarriage of justice. We respectfully
submit that the findings of faet and conclusions of law
and judgment should and must be affirmed.

Respeetfully submitted,

Phillip V. Christenson

Joseph Navak

for CHRINTENSON, NOVAK,

TATULBON & TAYLOR
Attorneys for Plaintiff and

Respondent,
Gunnison-Favette CCanal
(Company
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APPENDIX 1

The owners of above rights frem A to F, inclusive,
the amount of water to which they are severally entitied,
subject to the limitations herein provided and the period
of time each is entitled to the use of the water and the
priority date under the same are as follows:

Class A Hec. I't.
Gunnison-Fayette Canal
Company o 16.5
Ray P. Dyring & W. .J.
Winteh ... 6.0
J. W. Nielsen, or his

SUCCERROT  —oomeeeerarimmneen L8
Fritsch Lioan & Trust Co,,

Or 1T8 SUCCESEOT wrveeeveeeees .2
Dover Irrigation

Company  —ccoeeceoueecceeee 45.0
Dover Irrigation

Company .ceoeemeoreeceeeee 121
Wellington Irrigation

Company e 20.4
Central Utah Water

Company e, 12.4
Samuel Melntyre Inv.

Company oo 220
Leamington Irrigation

Company ... oo 23.6
Abraham Irrigation

Company ..ocoeeoooocen 59.0
Deseret Irrigation Co,

Company .. 4.0

Total e 295.0

Sponsored by the S.J. Quinney Law Librar
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Date  Privrity

Mar. 1 to Oct. 15

Mar

.1to Oet. 15

Mar. 1toOet. 15

Mar
Mar
Mar
Mar
Mar
Mar
Mar
Mar

Mar

eu.
y the Utah State Library.

.1to Oct. 15
.1to Oet. 15
1toOct 1
110 0ct. 1
.1toOet. 1
.1t00Oct. 1
.1toOct. 1
.1toOect. 1
1toOct. 1
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Class B Nec. F't. Date  Priority

Abraham lrrigation Co..._.. 5.0 Mar.1toOect.1 1874
Deseret Trrigation Co........ 10,9 Mar. 1to Oet. 1 1874

Total e 107 Mar.1to Oct. 1

Class C Sec, F'I, Date  Priority
Central Ttah Water Co....__. 125 Mar. 110 Oct. 1

Class D See. Fi. Date Priority
Abraham Irrigation Co... 4285.0 Apr.1ltoJulvl 1590
Dezeret Irrigation Co.._. 57144 Apr.ltodJulyl 1590

Total .o 10000.0

(lass K Nee, L. Date Privrity
(Central Ttah Water Co.. . 2.8 Mar.1to Oect. 1

Cluss F Sec, F't. Date Priority

Wesl View Irrigation Ce..... 25.6 DMar. 1to Oct. 15
(tunnison-Fayette Canal

COompany e 14.8 Mar. 1to Qct. 15
ltay P. Dyring and
W, J. Winteh .. 1.0 Mar. i to Oct. 15
Central Utah Water Co..._. 4.3 Mar. 1to Qet. 1
Abraham Irrigation Co._____ 90 Mar.1toOet.1 189%)
Total e 57.2

& # #* & ]

The following rights not being the subjeet of pro
rata division under rights above deflined as A, B, C, D,
F, and T, and being in their nature miscellaneouns and
independent and having their sources in springs and
other tributaries of the Sevier River are hereby desig-
natell as AA rights, and are to be satisfied in full from
the waters flowing in the Sevier River as hereinafter
stated in lieu of the water directly available from suech

Ir
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sources, and the water which said rights represent is
to be used on lands as hereinafter set forth and are
limited in season and quantity as follows:

Sponsor

AA rights:

1. West View Irrigation Company irom
Redmond Spring Creek 1.5 sceond feet to be used
from April 1 to October 15 and to be diverted
fromn the Sevier River through the West View
(anal for use on lands under its sald canal svstem.

2. Gunnison-Favette Canal Company, from
the vield of San Pitch River below the intersection
of the Gunnison-Fayette Canal and San Pitch
River, 1.4 second feet, to be used from March
1 to October 15 to be diverted through the Gun-
nizon Fayette Canal and used on lands under its
canal system,

3. A H. Christengen, from Ryan Meadow
springs, 1.0 second foot to be used from April 1
to October 13, to be diverted through the Gunm-
son-Fayetle Canal and used to irrigate lands
under its eanal svstem.

4. Howard Roberts, from Ryan Meadow
springs, 0.7 sccond foot, and Archie 3L, Mellor,
from Ryan Meadow springs, 0.7 second foot, to be
used from April 1 to October 15, to he diverted
into the Gunnizon-Favette Canal and used o irti-
gate lands under its eanal syvstem.

5. Coentral Utah Water Company, irom
right decrced to L. 1I. Erickson in the Higgins
decree, 3.3 second feet to be used from Mareh 1
to October 1, to be diverted through the Central
TTtah Water Cmnmm— (Canal and used to irrigate
lands under its canal system.

G. Nicholson Seed Farms, from right de-
II1
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ereed to Ilizabeth Roberts, et al, in the Higgins
decree, 1.4 second feet to be used from March 1
to October 1, to be diverted through its canals
and used to irrigate lands under its canal

system. * * * *

The following named companies and individuals
hereinafter called “Ixehange Users,” shall have the right
annually from April 16 to Octoher 10, inelusive, to diveri
from the river the lollowing pereentages of the water
vislded by said river for salisfying their respective
rights as specified in this paragraph and as follows,
to-wit:

Per.

Second Class of centage

Nanie of Company Feet  Water Allowed
West View Irrigation Co.. . 23.7 A )
West View Irrigation Co...... 1.5 AA 90
West View Irrigation Co....... 1.0 Well Water 90
West View Irrigation Co..... 286 F 90
Gunnison-Fayette Canal Co......_. 16.5 A 97
(runnison-Fayvette Canal Co...__ 1.4 AA 97
Gunnison-Fayette Canal Co.......14.3 F 97
Rax P. Dyring & W. J, Winteh . 6.0 A 90
Ray P. Dyring & W. J, Wintch... 1.0 F 90
J. W. Nielson or his suceessors.... 2.0 A 80

Fritseh Loan & Trust Co., or

1te suceessors in interest..._ . 3.2 A 20
Ntate of Ttah e 1.0 AA 90
Howard Roberts e o AA o0
Arehie M. Mellor g AA 0
Dover Irrigation Company ... 20.1 A 20

& £ w®
Provided that the said companies and individuals

lierein referred to as Exchange Users, shall each have
the right to divert from the yield of the river bhelow

IV
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Vermillion Dam at their respective head gates any
amount in second feet and at any time between April
16 and October 10, inelusive, provided that any eom.
pany's or individual's diversion does not execced the
value of their respeetive diversion right or rights as
akove defined in this paragraph measured in total acre
feet at any time between April 16 and October 10, in-
clusive, and provided further that the said companies
and individuals may collectivelv overdraft the amount
of water collectively available as stated in this paragraph
at the time of the overdraft, but not exceeding in the
aggregate 1,000 acre feet at such time, and provided
further that all overdrafts shall be paid back from their
portion of the yicld of the river for satisfying the rights
of the companies and parties as above set out in this
paragraph on or before October 10 of the vear in which
said overdraft oceurs.

There shall be no draffing on call of anv water
vielded by saild river for s=atisfying the rights in this
paragraph prior to April 16 or after October 10 in each
and cvery vear, but the eompanles and/or individoals
owning »ald right or rights shall have the privilege of
using the water yielded by said river for zatisi'ving =aid
right or rights by direct diversion from Mareh 1 to Apnl
15, inclusive, and from Oectober 11 {o October 13, inelu-
give, in each and every vear. The vight of the said Ex-
change Users to the use of the water as set forth in this
paragraph is not additional tv their other rights herein
scl forth but is a part thereof and this paragraph shall
be construned as further defining said right. * * * * *

v
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For drafting and/or storage privileges granted to
the pritnary users in the lower zone as herein set forth,
the following perecentages of the following rights shall
be irrevoeably decreed to the owners of Secvier Bridge
Reservoir to be stored in Sevier Bridge Reservoir or
used by direet diversion for the periods of time in each
and every vear ag set forth hereunder and as follows,
to-wit;

VI
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Second
Nawme of Company Feet
Wesl View Irrigatm oo 28.6
West View lrrigat’'n Co.......23.7
West View Lrvigat’n Cow 1.5
West View Irerigat’n Co. ... 1.0
(junnison-[ayette Canal Co.._. 16.5

Gunnison-Fayveite Canal Coo....... Ld
(runnison-Favette (fanal Co....... 143
Rav P. Dyring and W, J. Wintch_.. 6.0
Ray P Dyring and W, J. Wintch . 1.0
J. W, Nielson, or hiz suecessor....- 2.0
Friteh Lioan & Trust Co,

OT 118 SUCCEESOT oo emmeverraoeeo o eenes 3.2
State of Tiah e 1.0
Howard Roberis o i
Arvehie M. Mellor o T
Dover [rrigation Co. e 20.1
Leamimgton [rr. Co, ... 23.6
Samuel Melntyre Inv. Co, . 22.0
Wellington Irr. Co. el 20.4

Sponsored by the S.J. Quinney Law Library.
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Class of
Waler
1
A

AA
Well Water
A

AA
F
A
1,"'.

Period of
Storage or Draft

Anr 16-0ct 10 ine,
Apr 16-0ct 10 ine.
Apr 16-Oct 1) ine,
Apr 16-0O¢tl 10 1ne.
Apr 16-Oct 1) ine.
Apr 16-Oet 10 inc.
Apr 16-0Oct 10 1ne.
Apr16-Cet 10 ine.
Apr 16-0¢t 10 ine,
Apr 16-Oct 10 ine.

Apr 16-0ct 10 ine.
Apr 16-0Oct 10 ine.
Apr16-0Oct 10 ine.
Aprl16-Oct 13 ine.
Apr 16-Oct 10 ine.
Apr 16-Oct 1 1ine.
Apr 16-Oct 1ine,

1 ime.

Apr 16-Oct

by the Institute of Museum and Library Services
) the Utah State Library.
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Percent to
Be Decreed
in Sevier
Bridge Res.
Cwners

10)
10)
10
10

3
bt
3
10
10
10

10
10
10
10}
10
10
10
100
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