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IN THE SUPREME COURT
OF THE STATE OF UTAH

STATE OF LTAT,
Plamtiff and Respondent,

S g Case No,

MACK MERRILL RIVENBURGIL JR., [ 0
and LEONARD WARNER BOWNE,

Defendants and Appellants.

Brief of Appellant Bowne

STATEMENT O FACTS

On the 24th day of Angust, 1958, at approximately
S:00 p.m., LeRoy Joseph Verner was killed. The decedent
was an inmate at the Utah State Prison, and the homicide
oceurred at the Prigon in the attic to Cell Block A. The
killing was aecomplished by Mack Merrill Rivenburgh,
Jr. (B. 3135 T. 552, 553, 604-613). There were two other
inmates present in the attic at the time of the killing,
Jesse M, Garcia, Jr., and the appellant in this matter,
Leonard Warner Bowne,

Earlier that day, Rivenburgh had informed Bowne
that he intended to perform an aet of sodomy with the
decedent. He asked Bowne to serve as s lookout in the
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attic during the act of perversion (R. 269, 270, 319, 503;
V. 293, 0%4-536, 684, and 694). Because of fear, which
Bowne held for Rivenburgh, and the custom of the Prison,
Bowne agreed to act as “pm_nt man” daring the act of
sodomy. Pursuant to thlb Rivenburgh seeured some
soiled Elothmg for Bowne to wear in the duht} attic (R,
500, 504; T. 659). Bowne ﬂhangud into the soiled ¢ lothes,
mmgled and talked w lth other inmates in the eell block
(T. 229 and 695), and approximately one-half hour later
entered the attic with Garcia.

DBowne and Garcia were in the attic about ten minutes
prior to the arrival of Rivenburgh and the decedent (T.
$39). While waiting they talked casually and smoked a
cigarette. After Rivenburgh and the decedent entered
the attie, the decedent began to undress in preparation
for the aet of sodomy (T. 601 and 602). Tt was dark in
the attie. Rivenburgh spoke to Bowne to make sure he
and (Garcia were “on point,” and told Bowne to close the
grating which covered the place of enfn' (R. 512; T. 608,
641, and 698).

Bowne removed his shoes 50 as to make less noise
in ¢rossing the metal deck of the attic (T. 697 and 698).
As he passed by Rivenburgh he noticed the decedent un-
dressing and alse noticed that livenburgh was holding a
knife which he frequently earried (T. 8336 and 837).
Rivenburgh and the decedent were talking in an ineon-
spicious tone, and Bewne did not pay any attention to
what wags said (T. 699).

While Bowne was adjusting the loose grating, he had
his hack to Rivenburgh and the decedent. Bowne heard a

Sponsored by the S.J. Quinney Law Librar
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loud sereqin, pounding on the metal deck, and a great deal
al neise which scemed to indicate an intensive struggle
between Rivenburgh and the decedent (T. 700 and 736).
Rivenhurgh cricd out. ITe had lost his knife, and he agked
for help in finding it. (1. 701; see also T. 607 and 611).

tioverned by instinet and fear, Bowne opened a
pocket-knife which he earried with him (T. 701 and 70Z).
I'pon quick reflection, Bowne closed the knife and re-
turned it to his pocket (T. 703). He fell on hiz haunds
and knees and attempted to find the knife lest hy Riven-
burgh (T. 701). In this position Bowne was severely cut
in the upper portion of his leg, although at no time did
he join the struggle or make any physical contact with
the deeedent {T. 704). While looking for the knife,
Bowne felt something warm and sticky which later proved
to be blood {T. 703). '

Rivenburgh fled the scene; running to the oppo-
site end of the attie, he descended to the catwalk helow.
Garcia followed Rivenburgh, and Bowne, after having
some diffieully finding his shoes, eame out of the attie
last {T. 705). In the excitement, Bowne had gained pos-
session of two knives which he brought out of the attic
(T. 706 and 707). | o

-

The three with the help of other inmates clearied
themselves, disposed of the bleody clothing, and estab-
lished alibis (R. 245, 2085 T, 229-243, 707-710). Sometime
later Bowne concluded that the decedent had been killed
(T. 772). At no time did Bowne take part in any plan
to lall the decedent, or entertain any intent to kill {T. G142,
643, 699, 703-706, 710). '

Sponsored by the S.J. Quinney Law Librar
Library Services a

m and Library Services

y the Utah State Library.



Of eourse there was much conflicting evidenee, and
the tate will rely on facts somewhat different than the
essential clements we have set forth above. There was
testimony concerning a conversation between Rivenburgh
and another inmate, Randel, which took place on the 24th
of August prior to the homicide. Bowne was present as
the other two discussed the drugged condition of the de-
cedent. The decedent, as well as the other iminates in-
volved, including the witresses for the State, had taken
excessive amounts of amphetimine pills over a period
of days prior to the homicide. During this econversation
Rivenburgh remarked tliat somebody was going to eut
off the decedent’s head if he continued to act as he had
(R. 497; T. 221-223, and 691). This led Rivenburgh and
Randel to a general discussion of various methods of
homicide (T. 245 and 246}. Bowne did not pay particular
attention to what was said, since such talk was coinmon
place at the Prison (R. 276-27%, 206, 297, 497; T. 691 and
(192). Indulging in amphetimines and other drogs, pos-
sessing knives, threatening death, and cengaging in acts
of godomy were not unusual aclivities Lor inmates of the
i‘tah State Prison at this timme—especially Rivenburgi
(R. 233.238, 281-283, 285-289, 453495, 500, 501, 510; T.
251, 232, 600, and 610},

3 -

{farcia was tried separately. Rivenburgh and the
appellani Bowne were tried jointly and econvieted of
nurder in the first degree. The detailed testimony intro-
duced supports all of these facts. We will refer to the
dotails of the testimony as theyv become applicable in
stating onr arguments.
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STATEMENT OF POINTS

POINT L.

I'TAH CODE ANN, § 77-30-2 (1953) IS UNCONSTITU-
TIONAL.

A. THE DEFENDANT WAS DENIED DUE PROCESS
OF LAW IN THAT UTAH CODE ANN. § ¥r-306-2 (1953) I8
VIOLATIVE OF THE CONSTITUTION OF UTAH, ART. I, 47,
AND THE CONSTITUTION GF THE UNITED STATES,
AMEND. XTIV,

B. THE DEFENDANT WAS DENIED THE RIGHET TO
A FAIR AND IMPARTIAL JURY IN THAT UTAH CODE
ANN, § r7-30-2 (1954) 1S VIOLATIVE OF THE CONSTITU-
TION OF UTAH, ART. 1, § 12.

C. THE DEFENDANT WAS DENIED THE EQUAL
PROTECTION OF THE LAWS IN THAT UTAH CODE ANN.
§ 77-30-2 (1953) IS YIOLATIVE QF THE CONSTITUTION
OF THE UNITED STATES, AMEND, XTIV,

POINT Ii.

THE TRIAL JUDGE ABUSED HIS DISCRETION IN
NOT GRANTING DEFENDANT'S MOTION FOR A SEPA-
RATE TRIAL.

POINT III

THE TRIAL COURT ERRED IN NOT GRANTING DE-
FENDANT'S MOTION TO DISAISS SINCE THE JURY
COULD NOT HAVE FOUND BEYOND A REASONABLE
DOUBT THAT THE DEFENDANT WAS GUILTY OF MUR-
DER.

POINT IV.

THE TRIAL COURT’S INSTRUCTION NO. 15 IS CON-
FUSING AND IN ERROR BECAUSE IT FAILS TQ SEPA-
RATE THE CRIME OF SODOMY FROM THE CRIME OF

ided by the Institute of Museum and Library Services
d by the Utah State Library.
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MURDER, AND IN ITS ABSTRACT FOEM COULD ALLOW
THE JURY TO FIND THE DEFENDANT GUILTY OF
MURDER IF THEY BELIEVED HE AIDED AND ABETTED
IN, THE ACT OF SODOMY.

POINT V.

THE TRIAL COURT'S INSTRUCTION NO. 2 IS IN
ERROR SINCE IT FAILS TO RESTRICT THE JURY TO A
CONSIDERATION OF THE ADMISSIONS AND STIPULA-.
TIONS OF THE PARTIES DURING THE TRIAL TO EACH
RESPECTIVE PARTY.

POINT VL
THE TRIAL JUDGE ERRED IN REFUSING TO GIVE
DEFENDANT'S REQUESTED INSTRUCTION NO. 13.
POINT VIL
THE TRIAL JUDGE ERRED IN REFUSING TO GRANT
A NEW TRIAL,
 POINT VIiII.

T'HE TRIAL COURT ERRED IN FAILING TO COMPEL
THE PROSECUTION TQ FURNISH TAPE RECORDINGS
AND COPIES OF STATEMENTS MADE BY WITNESSES
AND DEFENDANTS.

POINT IX. .

THE TRIAL COURT ERRED WHEN IT REFUSED TO
j\D:MIT EVIDENCE CONCERNING THE CHARACTER AND
REPUTATION OF THE DECEASED

.1-.
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ARGUMEXNT
POINT I.

UTAH CODE ANN. § 77-30-2 (1952) I8 UNCONSTITU-
TIONAL.

A, THE DEFENDANT WAS DENIED DUE PROCESS
OF LAW IN THAT UTAH CODE ANN. § 77-30-2 (1852) I8
VIOLATIVE OF THE CONSTITUTION OF UTAH, ART. I, §7,
AND THE CONSTITUTION OF THE UNITED STATHS,
AMEND, XIV,

B. THE DEFENDANT WAS DENIED THE RIGHT TO
A FAIR AND IMPARTIAL JURY IN THAT UTAH CODE
ANN. § 77-30-2 (1953) IS VIQLATIVE OF THE CONSTITU-
TION OF UTAH, ART. 1, § 12,

C. THE DEFENDANT WAS DENIED THE EQUAL
PROTECTION OF THE LAWS3 IN THAT UTAH CODE ANN,
§ ¥7-80-2 (1952) IS VIOLATIVE OF THE CONSTITUTION
OF THE UNITED STATES, AMEND, XIV,

'tah Code Anwn. § 77-30-15 (19563), which allows a
person charged with a erime to exercise certain peremp-
tory challenges, reads as follows:

“The state and defendant shall eaeh be al-
lowed the following number of peremptory chal-
lenges

(a) Ten, if the offense charged is punishable
by death, : )

(b} Four, if the offense charged is a felonv
not punishahle hy death.

(¢} Three, if the offense charged is a misde-
meanor.”’

In the event of a joint trial, this seetion is modified by
the provisions of { tak Code dnn. § 77-30-2 (1953), which
states:

Sponsored by the S.J. Quinney Law Libra
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“If two or more defendants are jointly tried
they shall colleetively be allowed the number of
peremptory challenges speeified in section 77-30-
15 only in case they join in such colleetive chal-
lenges, but in addition io such challenges each
defendant shall be allowed the following number
of peremptory challenges which may be separate-
Iv exercised:

(a) Two, if the olTense charged is punishabie
by death.

{h) One, if the offense charged iz not punish-
able by death.”

The two defendants in the instant case could not
agree upon the ten perempiory challenges allowed in
section 77-30-15 or any ol lhem (1. 64 and 63), Under
the ferms of section 77-30-2, each defendant would be en-
titled to exercise only two peremptory chalienges. \With
this in mind, the defendant Bowne conditionally agreed
to the seleetions of defendant Rivenburg in order that
the defendant Rivenburg would not be denied his fall
nuniher of peremptory ehallenges (1, 64 and 65). This
was done with the approval ol the trial judge on the ex-
press understanding that the defendant Bowne would
not thereby sacrifice his ohjections to the section or waive
any right to appeal the question to this Court (T, 63).

Since the delendant was tried jointly and could not
agree upon any of the echallenges with the other defend-
ant, e was restricted (o only two peremptory challenges.
Tiven a delendant charged with a misdemeanor is entitled
to three peremplory challenges. Utah Code Aun. § 77-
50-13 {1953). To allow a defendant who is charged with
an offense punizhable by death only two such challenges
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iz certainly unjust, unfair, and violative of the due proc-
ess provisions of our Constitutions. I7fah Const,, ari. I, $
7; Const., amend. XIV. Such a result violates our tradi-
tional concepts of fair play and substantial justice, and
denies the defendant a trial by a fair and impartial jury.
Ltah Const., art. I, $ 22,

This quesiion was first raised in Utah in the case
of People v. O’Laughlin, 3 Ttah 133, 1 Pac. 653 {1882}.
At that time Utah was a territory, but the sfatute in ques-
tion had the same effeet as seetion 77-30-2, The court
reviewed the argument of the counsel for the defense as
fololws:

“[Counsel for the defense argued] that in
criminal eases each defendant must plead for him-
self in person; each makes a geparate issue with
the people on the gnestion of his guilt. If eon-
victed, each must suffer punishment for himself,
or each may be pardoned on his own merits. One
can appeal without affecting another. In all this,
it is claimed, there is a distinetion between erimi-
nal and civil cases. In a civil case one judgment
only is recorded; one satisiaction pays for all;
and therefore, in a eriminal case the trial is neces-
sarily separate, to a certain extent; in other
words, the word ‘party’ as used in the statute,
means each individual defendant.” (Id. at 1 Pac.
695)

The court rejected the defendant’s argument that each
defendant was entitled to exercise the full number of per-
emptories and held that the challenges had to be exer-
cised jointly. The reasoning hehind this interpretation
was stated as foliows:

Sponsored by the S.J. Quinney Law Libra ded by the Institute of Museum and Library Services
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“13y the statute riot is made a felony, and sec-

. tion 262 of the criminal procedure act gives to any

- defendant jointly indieted with another or others,

for a felony, the right to a separate trial, if he

requires it. All the defendants having waived this

- privilege and declared their election to be tried

Jointly, their defense was joint and not several,

and no one of them had authority to control the
conduct of the defense.” (Id. at 1 Pae. £56)

From 1878 until 1935, Utah had a statute which en-
titled any person eharged with a felony to a separate
trial. Seection 105-32-6 of the Revised Statufes of 1933
read as follows:

“When two or more defendants are joinfly
charged with a felony any defendant requiring it
mugt be tried separately. In other cases the de-

~ fendants jointly charged may be tried separately
or jointly in the diseretion of the court.”

See also Orim. Prac. Act of 1558, § 262, p. 116; C. L.
§ 5038 (1588); R.5. § 4850 (1895); €. L. § 4850 (1507);
C.L. § 5950 (1917).

When a defendant had the right to demand a sepa-
rate trial, the provisions of section 77-30-2 were not ob-
Jectmnahle If a joint defl endant did not agree with the
other defendants as to the excreise of the challenges. then
he could demand a separate trial, and thus take advan-
tage of the.full number of challenges allowed by section
?7-30-15. On March 14, 1935, section 105-32-6 was amend-
ed to read substantially the same as {/iah Code Ann %
77-31-6 (1953). From that time until the present date,
a joint defendent has had no right io demand a separate

vided by the Institute of Museum and Library Services
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trial. A separate trial may only be granted in the discre-
tion of the trial judge. When there is no way in which &
defendant can assure himself of the full number of per-
emptory challenges granted by section 77-30-15, section
77.00-2, requiring the challenges to be cxercised jontly,
becomes objectionable and unconstitutional.

~r

In Carrofl v, State, 139 Fla. 233, 190 So, 437 (1939),
the court stated as follows:

“'nder the Constitution of the United States
and the State of Florida the defendant in a erimi-
nal case is guaranteed the right to a trial by an
impartial jury and it is to effectuate this gnaranty
that he may reject a certain number of those who
are called to the jury box without giving his
reason for not wishing them to pass upon his guilt
or innocence. By this mcang he may escape the
judgment of those whom he may eonsider preju-
dicial against him but whom he may not be able
to show disqualified for eanses defined by stat-

ute.” {Id. at 196 Bo. 438)

See also Meade v. State, 35 So. 2d 613 {Fla, 1956).

There are cases to the effect that perempiory chal-
lenges are within the discretion of the legislature. These
cases hold that therc is no constitutional right to a per-
emptory challenge as contrasted with a challenge for
cause. Ewen if this view 1s taken, gection 77-30-2 1s un-
congtitutional in that it denied the defendant the equal
protection of the law. Counst., amend. XTIV,

When the legislature has provided for peremptory
challenges, as the 1'tah legislature has in section 77-30-

- digitiz
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15, rights every bit as real as those created by the Con-
stitution come into being. The Utah legislature went
[urther, however, and in seetion 77-30-2 it restricted the
rigght to peremptory challenges which a defendant tried
Jointly might have. In other words, seetion 77-30-2 dif-
ferentiates between two types of defendants one of which
1z exeloded from the substantive provisions of section
77-30-15. The effect of this section i1s fo diseriminate
against any joint defendant who cunnot agree with the
others. Sueh diserimination is unreasonable and arbi-
trary and renders section 77-30-2 unconstitutional,

In State v. Mason, 94 Utah 501, 78 P.2d 920 (1938),
Justice Wolfe get forth the proper standard with which
to deterinine the constitutionality of an aet which is ques-
tioned as denying the equal proteetion of the laws, In
doing so he made the following comments

“A demial of the laws equal profeetion pre-
supposes an unreasonable dizerimination hetween
thogse ineloded and those excluded from the act
whether the aet confers a privilege or a right or
imposes 4 duty or an obligation.

¥ +#* *

“Of course, every legislative aet is in one
sense diseriminatory. The legislature cannot legis-
late as to all persons or all subject matters. [t is
inelusive a8 to gsomne ¢lags or group and as to some
human relationships, tranzaclions, or funetions
and exelusive as to the remainder. For that
reason, to be unconstitutional the diserimination
mist be unreasonable or arbitrary. A classifica-
tion is never unreasonnble or arbitrary in its in-
clusion or exclusion features so long as there i3
soiue bhasis for the differentiation between classes
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or subject matters included as compared to those
excluded frow its eperation, provided the differ-
entiation bears a reasonable relation te the pur-
poses to be accomplished by the act.

%3 * L]

“it is only where some persons or transac-
tions excluded from the operation of the law are
as to the subject matter of the law in no differen-
tiable class from those included in its operation
that the law is diseriminatory in the sense of
heing arbitrary and unconstitutional. If 8 reason-
ahle basis to differentiate those ineluded froin
those excluded from its operation can he found, 1t
must be held constitutional.”

The legislature’s purpose in enacting seetion 77-30-15
is ohvious. The purpose behind seetion 77-30-2, which
restricts the operation of 7-70-75 in joint trial 1s not so
clear, One purpose certainly was to cxpedite the admin-
istration of justice. However, it scems clear that the
legislature did not intend to limit a person charged with
a felony to any number of peremptory ehallenges short
of that set forth In 77-36-13. The legislature in fact
granted the Joint defendant extra challenges which could
be exercised separately, and of course il a joint defendant
could not agree then he had the right to demand a sepa-
rate trial. See page 10; People v. (FLaughlin, 3 Utah
133, 1 Pac. 603 (1882).

When the defendant could no longer demand a sepa-
rate trial, it becarme possible for section 77-30-2 to pro-
duce a result eontrary to the original legislative intent.
Such a result was achieved in the mmstant case. The de-
fendant failed to agree with his joint defendant, and thus

13
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was excluded from the operation of section 77-30-15 as to
its subjeet matter, and conld exereise only the two extra
peremptories allowed under section 77-30-2.

The fact that the defendant was tried jointly is not a
reasonable differentiation as measured against the stand-
ard of Stale ». Mason. The differentiation has nothing
to do with the erime with which he was charged. The de-
fendant had to make his own defense, which incidently
wag antagonistic to that of his joint defendant. If the end
result of the trial is adverse to the defendant, then he will
have to pay lor the erime personally just the same us if
he had been tried separately.

The differentiation is unreasonable in vicw of the
faet that the defendant cannot control the class he is in.
That is, whether he is included in the operation of section
¢7-30-15 or exeluded by virtune ol seclion 77-26-¢ has
nothing to do with his awn intent or power. Of course
he can agree—but if the aci is construed as forcing his
consent then it certainly diseriminates agamst him. The
trial judge can remove the defendant from the operation
of section ©7-30-2 hy granting a separate trial, but the
defendant has no right to dermand such action. The depu-
ty cownty attorneéy who drafts the complaint has more
control over the class in which the defendant will be
placed than any other person. In fact in the instant case,
one of the three persons implicated in the ¢rime was tried
separately, while the defendant Bowne was tried jointly
with another.

The purpose of expedieney is, of course, still present;
however, this is not suffieient to justify the arbitrary dif-
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ferentiation of the act set forth. Expediency must be
weighed against our traditional guarantees of liberty and
justiee. It is the duty of the court fo protect the people
fromn unwarranted inroads made in the guise of efficiency.
We rightly have many safeguards surrounding & person
accused of tle erime of murder. Such an individual
should he tried with care which correspends with the
awful responsibility of taking human life to atone for
erime.

Tiven with this purpose in mind it seems clear that
the legislators, in part, followed the purpose bhehind see-
tion 77-30-15, since they gave the defendants two extra
challenges, At the time the act was passed, this meant
if the defendants agreed they would get ten between them
and two each separately or a total of fourteen. If they
could not agree, then any one of them eould demand a
separate trial and secure the full ten peremptory chal-
lenges. Thus the dominant purpose was still to give the
person charged jointly the benefit of any doubt. He
could not get less than the number provided in the
counterpart of section 77-30-15.

In contrast to the instant situation, it is interesting
to note that any challenge of unconstitutionality hefore
1933 would bhave to come from a defendant tried sepa-
rately on the gronnds that one tried jointly eould sceure
additional peremptories. Tn this situation the differen-
tiation would be reasonable with the thought in mind
that the joint deferdant would have to agree on the ten
challenges.
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Certainly the statute in question is unreagonable and
arbitrary within the meaning of State v Hason. In the
inswant case it produced a result which denied the defend-
ant of the equal protection of the laws. 1t is violative
of both the Constitution of Utah and the Constitution
of the TUnited States. Section 77-30-2 should be struck
down ag unconstitutional.

POINT II.

THE TRIAL JUDGE ABUSED HIS DISCRETION IN
NOT GRANTING DEFENDANT'S MOTION FOR A SEPA-
RATE TRIAL,

Ltal Code Anwn, § 77-31-6 (1553), provides that when
two or more delendants are jointly charged with any
olfensce they shall be tried joiutly, “unless the court in its
digeretion | ., orders separaie {rials.” See page 10, In
the ingtant case the delendant moved for a separate trial
on the ground, inter alia, that the defenses of the joint
defendants  were antagonistic (R, 26-29, 34 and 33).
The trial judge denied this motion (K. 27-A), and in so
doing abused his diseretion.

The diseretion entrusted to the eourt iz a judiceal
one, and may not be exercised arbitrarily. See People
v, Lindsay, 412 TN, 472, 107 N1 2d (1952); People v.
Barbaro, 395 11, 264, 69 N.I&. 2d 692 (1948} ; People v,
Bruwne, 363 Tl 551, 2 N.1&. 2d S48 (1936); People v.
Fieher, 249 XY, 4149, 164 N5 336 (1928). If the order
of the eourt deprives the defendant of a fair trial, then
the judge has abused his diseretion. See People v, Min-
neret, 302 THL 541, 200 X145, 833 (1936) ; People v. Lindsay,
RUPTA.
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There is little law in 17iah coneerning this question.
In the ease of State v Mifer, 111 Utah 2535, 177 P. Zd
797 {1047), the defendants were jointly tried for rape.
A motinn for separate trials was made but no grounds
were =¢i forth. No affidavits were filed, and the record
failed to shiow that any oral statement was made giving
the ressons for the motion. The Ttah court stated as
follows:

“The record of this case, while it shows thai
counsel f'or appellant made motions for separate
{rials. it also shows that he did not make known
anv reason for his metion. There were no affi-
davits filed and the reeord fails to show that any
oral siatement giving the reasons was made. Since
the appellant could not demand a severance as a
matter of right it musi appear that the court had
before it the facls whieh would indicate thal the
appellant would be unduly prejudiced by a joint
trial before we could hold that the court had
abused its diseretion.”

The Utah court alzo decided the case of Siafe o,
Burke, 102 Utah 249, 129 P_2d 560 (1942}, whieh involved
joint defendants charged with gambling. The opinion
does not disclose whether any sufficient showing was
macie helore the trial judge in this case. The court held,
however, that no abuse of discretion was found since the
evidence diseiosed the participation of both defendants in
a continuing operation which was part of a business.

The general rule is that separate trialg should be
granted where the defenses of the defendants are shown
to be antagonistic. It is an abuse of discretion fo deny a
motion haxed on thiz ground when a sufficient showing

17
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18 _-'r'nade.- See People v, Braune, 363 Tl 551, 2 N.E. 2d
839 (1936); People v, Ruse, 348 TIl. 214, 180 N.E. 791
(1932); Peupﬂe v. Barbaro, 395 111, 264, 69 N.E, 2d 692
(1946) ; State v. Livsey, 190 La. 474, 182 So, 576 (1938).

In People v. Braune, supra, two doctors were tried
jointly for eriminal abortion. Bach rioved for a separate
trial beeanse of the antagomstm defenses. The court
gtated as follows: B

“It was apparent from the petitions that an
actual and substantial hogtility exigted between
the defendants over their lines of defense. Kach
was protesting his innocence and eondemning the
other. Fach declared the other would take the
witness stand and testify to a state of faets which
would be ex-culpatory of the witness and condem-
natory of his ecodefendant. Crimirations and re-
criminations were the inevitable result. Ordinar-
ily the right of one defendant to ercss-examine
his codenlendant does not exist. Ilowever, there
is an exception to the rule, based on justice and
necessiiv. Where one defendant has given testi-
mony which tends to incriminate the other de-

- fendant, the latter, especially where he had no
prior notice of sueh incriminating testimony, may
eross-exgmine the former; but we know of no de-
eided case where such a situation had been hrought

" to the attention of the court prior to the trial and
a severancce was denied.”

In the instant case, one of the three defendants was
tried zeparately. The defenses of the {wo remaining de-
fendants were antagonistie. Counsel for the defendant
Bowne filed an affidavit to the effect that he had person-
allv interviewed the other joint defendant, and that this
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defendant asserted a faet situation which was ineonsist-
ent with tiie facts set forth v Bowne., The affidavit also
staleid that there was continued discord and difference of
opiniun between the attorneys for the respective defend-
ant: {R. 28 and 29).

There were also affidavits filed by associates of
Bowne’s attorney to the effect that on a speeific occasion
the attorney for Rivenburgh had advised that the defense
set forth by his client “was the only defense in [the] case
and if [theyv] didn’t go along with him in that defense hie
would make first degree murders of Jessie M. Gareia,
Jr., and Leonard Warner Bowne.” (R. 34 and 35).

The joint defendants were unable te agree even as
to the exereise of their peremptory ehallenges ("', 64 and
65}, There was continual disagreement throughout the
t{rial. Because of the fear which the defendant Bowne
held for his joint defendant, he in fact testified in an in-
consistent manner (1, 711-818). This came as a complete
surprise to his attorney who found it necessary to have
the defendant reeant and tell the truth on redirect ex-
amination (T. 826-843). The effeel on the jurv of the
defendant’s inconsistent statements was not good. This
prejudicial incident was the result of the antagonism
between the two defendants.

The defendant claimed nothing as to the effect of the
amphetimine pills, while this was the erux of Riven-
burgh’s defense. The testimony of Dr. Clark was not
material as to Bowne (R. 405 et seq.). Yet this testimony
was highly prejudicial, especially in view of the long
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hypothetical questions which were propounded by the
State (R. 418.423). These questions were inaecurate in
that they incorporated the test of sanity rather than
merely eonsidering the difference between first and
second degree murder, They were based on manv facts
which were not in evidence, and were objected to on this
groand (R. 417). The questions advanced all of the points
which the State was attempling to prove and amounted
to a summation in the middie ol the Siate’s case. Theill
cifect of this testimony eould have been avoided in a
sepuarate trial, for 1t was the direct result of {the incon-
#lstent defenses of the two joint defendants.

Bivenburgh continued to take pills even during the
trial. At one point il became obvious to many present in
the court room that Rivenburgh was groggy (T. 906). A
motion to dismiss on behalf of Bowne had been argued
and denied. The jury had been insirueted, and smnma-
tions were about to begin, Rivenburgh's condition was
dizeussed in chambers (1) 900) on Friday, and a recess
was called uniil the next Monday 1n order that Riven-
incgh would be mentally present at all stages of the
procecding. Kwvervone having kmowledge of the situation
was adinonished and ordered to maintain sceveey (T

906).

It is difficull to assess the effect of this incident
upon the jury. The jurors all had an opportunity to
observe Rivenburgh on Friday. They were all present to
notice the eonfusion of many different persons entering
and leaving the judge’s chambers, In spite of the admon-
ition, many rwnors were about. The newspapers imnplied
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that the reason for the delay was the defendant’s motion

to distmiss.

Another consideration is that the jury was instructed
before the ineident on Friday, and did not reccive the
ense for deliberation until the following Monday, three
days later. The vather complicated and technical Instrue-
\tons must have been guite remote in their minds at that
time. This inciilent had a prejudicial effect on the de-
fendant Bowne which conld have be#n avoided in a sepa-
rate trisl

A groal deal of testimony, inadmissible as to the de-
fendant, came into evidence as applicable to Rivenburgh.
Rivenburgh had conversations with the decedent before
entering the attie (R, 443} and again while in the attie
(R. 511). He spoke with Dalton as he came down from
the aitic (R, 513). DRivenburgh’s conversations with
Dripps relative to standing point (R. 333), his statement
to Stark that there was a dead man in the attie (RB. 3663,
the incident hetwcen the decedent and Silark in the pres-
ence of Rivenburgh whoen the decedent cxpressed [ear
that he would be killed (R. 374}, the eonversations wilh
Woods concerning the boots (R, 457) and with RRandel
and Landrum relative to alibis (I}, 463, 465, and 466),
all were prejudicial to the defeodant Bowne. This preju-
diee gould have been avoided by separate trials,

The determination ag to whether error was comnmit-
ted mu=t be made in the light of the facts which were he-
fore the trial judge at the time of the moiion. In State
v. Mifler, supra, this ("ourt said:
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“However the present case Is decided upon
the question of abuge of discretion which arises,
if at all, at the time of the ruling upon the motion
for separate trials. It is not deeided upon the
question of prejudicial error, assuming a proper
motion.” . :

See nlso People v. Lindsay, 412 Tll. 472, 107 N.E. 2d 614
{1952). "

In People v. feisher, 219 NY. 419, 164 N.E. 336
(1928), the appellate court took a retrospective view of
the trial in determining whether error had been com-
mitted. In thiz connection the New York court stated:

“[We look to the record of the trial to deter-
mine if it] reveal[s] injustice or impairment of
substantial rights unseen at the beginning, In a
case where, without the existence of a confession
by one defendant, the evidence against another
would be too weak to justify a convietion or even
where a conviction would be doubtful, our review
of the judgment would cornpel us to conclude that
an abuse of discretion had been committed.”

If the determination is made on the basis of the eir-
cumstances present and before the judge at the time the
motion was made, there is error. The affidavits (R. 28,
29, 34, and 35} and the oral argument (which was not in-
cluded in the record) certainly indicated that the defenses
of the two defendants were antagonistic.

if the determination is made on the basis of the en-
tire record, the trial judge's order is equally errenous.
The defendants could not agree as to the exercise of their
peremptories, and thus the defendant Bowne eould exer-
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cise only two such challenges. See page 8; see also
T. 64 and 65. The threats of the deferdant Rivenburgh
caused the defendant Bowne to be inconsistent in sefting
forth his version of the facts (T. 711-818, 826-843). The
defendant Rivenburgh, in effect, confessed during the
trial virtually admitting all of the facts set forth by the
state (R. 513; T. 552, 553, 604-613). lle relied on the
use of drugs as his defense. This defense was incon-
sistent to that of the defendant Bowne and prejudieial
testimony, which otherwise would not have been entered,
came in. All of these inecidents, together with the long
and mysterious recess which was ealled to allow Riven-
burgh to recover from his drugged condition, were the
result of the {rial judge’s error in denyving the defend-
ant’s motion for a separate trial.

It might he argued that any antagonism betwen the
Joint defendants could bhe overecome by proper admoni-
tions or instructions to the jury which would protect
the interests of the joint defendants. Such reasoning is
false. In People v. Braune, 363 111. 551, 2 N.E. 2d 838
(1936), the trial judge did not hold the petitions insuf'fi-
cient to set forth antagonism, but rather indicated that
the interests of the defendants could be proteeted. The
court on appeal thought otherwise and so ruled.

In People ». Barbaro, 395 Til. 264, 69 N.Iu. 24 692,
636 (1946), the court made the following statements:

‘. . . but the instruetion could not cure the
damage already done. Only theoretically did the
instruction withdraw the cvidence from the con-
sideration of the jury. The prejudicial effeet in-
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evitably remained. Tpon the reeord mmade, separa-
tion of the admissible cvidence from the inadmiss-
ible becomes abmost impossible—even for a court
of review.”

wee also People v, Fusher, 249 NJY, 419, 164 N.E. 336, 341
(1928) (dissent); People v. Wargo, 149 Mise. 461, 268
N.Y.S. 400 (1933).

As we have alreadv mentioned, one result of the an-
tagonism in the instant ease was to deny the defendant the
full number of peremptory challenges he would otherwise
excreise, Such a result 1s certainly an element to be eon-
sidered in determining whether errer was committed
by the trial judge. Sce Casroll v, Siafe, 139 Fla, 233, 150
So, 437 (1939 ; Meade v. Stete, 83 So, 2d 613 (Fla. 1956)
(question involved eonsolidaiion of two charges against
one defendant); People v. Wargo, 149 Misc. 461, 268
N.Y.S. 400 (1933).

W hether or not the trial judge has alused hig disere-
tion in refusing to grant a separate trial is a problem
peenliar to each case. Whether fairness demands a sepa-
rate trial eannot be decided by any rule-of-thumhb. See
People v. Fisher, 249 NY. 419, 164 N.LI. 336 (1428); &V
Australian L.J. 238 (1953).

In People v. Wargo, 149 Mise, 461, 263 N.Y.8. 400
{1933}, a defendant charged with murder moved for a
separate trial. In considering the meotion, the ecurt was
coneerned with the following clemenis: (1) The defenses
of {he twa defendants were antagonistic. (2) The moving
defendant did not actually participate in the killing hut
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nided and abetted the other defendant. (3) The other
defendant had confessed, (4) The distriet attorney had
indicated that he might call the other defendant (it is not
clear how he would be alile to do this), (H) The difficulty
of instrueting the jury as to the admissibility of evidence
was recognized. (6) The ecourt also was mindful that,
“[u]pon a joint trial either defendant might easily, in his
or her own interest, deprive the other of all right to per-
eniptory challenge.”

The court in the Warge case granted the motion for
a separate trial. In so doing the judge stated as follows:

“Fven though there may be basis for the con-
tention that no one of these reasons is suflictent,
vit in the aggregate they control the discretion
of a trial judge whose praetical experience has
witnessed their soundness, They minimize to al-
iost nothing the popular demand for greater
speed, economy, and eonvenience in the adminis-
tration of the law at the saerifiee of justice to the
individual. The trial of petty cases in the Su-
premte Court [a frial eourt in New York] can very
well yield suffielent time for separate trials in a
proper case such as this which must be classed as
the most important of all litigations because upon
its outconie is dependent the guaranteed and in-
alienahle right of human life.”

In the instant case each of the grounds which we
have discussed have on other nccasions been deemed hy
other eourts sufficient to find an abuse of discretion.
Certainly all of these clements viewed in the aggregate
as Wuarge suggesied, indicate an abuse of diserelion.
The onlvy way in whieh the defendant could have bheen
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insured of a fair trial, was the granting of a separate
one.

In making his decision, the trial judge wag forced
to weigh the interest of the comrunity in speedy and in-
expensive administration against our traditionsa] gﬁaran;
tees of liberty and justice. Certainly we shounld not saeri-
fice the rights of the individual for a little added effi-
cieney. The words of Justice Lehman in People v. FFisher,
249 N.Y. 419, 164 N.I, 237 (1928) (dissent), are applic-
able to the instant case. He stated as follows:

“No considerations of expensc to the state,
ineonventence to witneuwses and publie anthorities,
or even of delay in punishment of the guilty can
Justify & procedure which results In sericus im-
pairment of the rights of an aeccused to a fair con-
sideration by an impartial jury of the competent
testimony produced against him,

% E [ ]

“We secure greater speed, economy, and con-
venience in the administration of the law at the
price of fundamental principles of constitutional
liberty. That price is too high, Our ideal iz that
justice should be swift and eertain. Human jus-
tice is stil far Irom that ideal; and sometimes 1
feel that a proper zeal to destroy techniealities
and achieve a more efficient administration of
justice leads us to disregard fundamental prin-
ciples and guarantees.”

In the instant case the defendant was denied a fair
trial, This could have been prevented merely by granfing
a separate trial. In view of the erime with which the de-
fendant was charged, and the awful punishment which is
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prescribed for that erime; and in view of the grounds
with which he moved, and the unlair trial which he was
actnally subjected fo, a separate trial most certainly
should have been granted. The failure to so order was
clearly an abuse of diseretion on the part of the trial
judge.

POINT III

THE TRIAL COURT ERRED IN NOT GRANTING DE-
FENDANT'S MOTION TO DISMISS SINCE THE JURY
COULD NOT HAVE FOUND BEYOND A REASONABLE
DOUBT THAT THE DEFENDANT WAS GUILTY OF MUR-
DER.

In Instruciion No. 8 the trial judge instructed the
jury as follows:

“If the evidenece in the case is susceptible of
two constructions or interpretations each of which
appears to you to be reasonable and one of which
points to the guilt of the defendant and the other
to his innocenee, it is your duty, under the law, to
adopt that interpretation which admits of the de-
fendant’s innocence and reject that which points
to his guilt.”

That this is a proper instruction in Utah cannot be doubt-
ed. In State ©, Laub, 102 Ttah 402, 131 P, 2d 805 (1942},
this Court stated as follows:

“, .. the prosecution still has the burden of
proving beyond a reasonable doubt that the de-
fendant is guilty., Or stated another way, the
prosecution must ‘not only show . . . that the
alleged lacts and eircumstances are true, but they
must alzo be such faets and circummstances that
are incompatible upon any reasonabie hypothesis,
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with the innocence of the aecused, and incapable
of explanation upon any reasonable hvpothesis
other than the defendant’s euill. . . . all the ¢lreum-
stances as proved must be econsistent with each
other, and they are to be taken together as proved.
Being eonsistent with each other and taken to-
gether they must point surely and mnerringly in
the direction of guilt.’

“llence, it two reasonable hypothesiz arc
pointed out by ihe ¢videnee and one of them points
to thie defendant’s innocence, it would then be dif-
fienlt {0 see how any jury eould he convinced he
vond a reasonable doubt of the defendant’s gnilt.”

wee alvo Stele v, Anderson, 108 Ttah 130, 158 P.2d
127 (1940 Stale «, Burch, 100 {'tah 414, 115 P.24 911
(1941): State . Crmwford, 59 tal 39, 201 Pae, 1030
(1921) ; People v. Scolt, 10 Ttah 217, 37 Pae, 335 (1894) ;
State v. £rwin, 101 Ttah 365, 120 P, 2d 285, 302 (1941),

If' the evidence indicates a reazonable hypothesis as
to innocenee, the case should not be allowed to go to the
jury. If the faets relied on by the State are not inconsist-
ent with defendant’s innocence, the innocence of the de-
fendant is cstablishied as a matter of law. See Stafe .
Auderson, supra; Stafe v, Evwin, supra.

The State relied on the fact that Rivenburgh bhefore
entering the attie diselosed a plan to kill the decedent.
The deeedent was killed in the attic and defendant was
there at the time.

The defendant admits that he heard Rivenburgh dis-
close a plan o kill, but, like the State’s witnesses, did not
believe Rivenburgh was serious. Bowne thought, as did
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the Mtate's witnesses, that Rivenburgh was going to the
attic to commit sodomy.

I{ is reascnable to believe that Bowne thought Riven-
bursh wits nol going to kill the decedent but instead was
going to commit sodomy hecause of the following faets:

L. Nelther the defendant nor the State’s witnesses
thought Rivenburgh was scrious when he diselosed a plan
to kill, eg.:

(a) Dripps was told by Rivenburgh to stand point
for sodomy (R. 333). He was not concerned when he
heard tlie secream (R. 391}, and did not think there had
been a death.

{h} Stark did not think the decedent would be killed
in spite of what he said as he was entering the attic {R.
SYENN

(e} Rivenburgh did not tell Woods of an intent to
kill anyone when he borrowed his boots {R. 437).

(d} Dripps told Rasmussen to stand point but not
For murder (R. 332 and 334).

(e} Randel heard Rivenhnrgh and the decedent talk
of the deccdent’s sex aclivities in the attie the afternoon
of the preceding day (R. 494 and 493). He heard Bowne
say he would have no part of killing the decedent (T. 231
and ?46). Bowne told Randel he was in the attic to siand
point for sodomy, and that he did not know there would
be a killing (R. 269). Ilandel said Bowne was framed (12.
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249 and 200). Rivenburgh laughed when Randel said he
would have no part of the killing of the decedent {'I", 575),
Randel never told the guards of any plan to kill the de-
cedent because he did not think Rivenburgh was sermus
954). GRS

(f) Dalton heard that’ Rwenburgh was gmng tu the
attie to engage in sodemy (R. 319 and 227). '

() Rivenburgh ta]_ked to the decedem about going
to the attic for sodomy (R. 498). He first got the intent
to kill the decedent while in the attic (R. 511). He had
na intent to have Bowne aid, abet or assist in killing the
decedent (T. 642). Rivenburgh had no knowledge as to
the Btate’s contention that Bowne had a scissor lock on
the decedent’s head (T, 644, and 645}.

{h) (arcia knew of no plan to kill. He was told
to stand point for sodomy (R. 503).

(i) Bowne did not think Rivenburgh was serious
when he talked about kiiling the decedent (R. 267-278, 296,
207, 497; T. 691 and 692). He was later told to go to the
attic with Garecia to stand point for sodomy (R. 269, 270,
319, 503; T. 253, 6584-586, 684 and 694).

2, It was common at the Prison to hear of plans to
kill others (R, 255).

3. It was eommon to hear of threats to other in-
mates (R. 276 and 275).

4, 1t was common to stand point in the attic and
elsewhere for sodomy (R. 279).
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n. It was eommon to earry knives in the Prison.
Moo e 4

6. It was common to practice sodomy at the Prison.
See page 4.

7. The use of Amphetamine pills was common at
the Prison. At 6:30 p.m., Rivenburgh was high on pills,
and he talked about killing the decedent. No one thought
him serious because of previous plans, threats, and “big
talk” induced by the pills.

8. Other inmates who were witnesses for the State
and who knew of Rivenburgh’s “plan,” stood poini, de-
stroved evidence and joined in alihig; yet they were
charged with nothing, They could not receive immunity
for turning state’s evidence. Immunity ean only be af-
foerded a defendant and that requires court approval
{tah Code Ann. § 77-31-7 (1953). The reason they were
not charged along with the defendants, as asserted by
the proseeuting attorney’s office, was because they had
no intent or knowledge that the decedent was going to he
killed. The reascn they had no intent was hecause they
did not think Rivenburgh was scrious. There is no reason
why Bowne should have thought him serious. It is reason-
able to helieve Bowne was there to stand point for

sodomy.

ven if it is reasonable to believe that & plan was
effected ; it is also reasonable to believe that Bowne was
in the attie to stand point for sodomy. liven if the facts
relied on by the State are consistent with the deferdant’s
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guilt, they de not “. . . exclude every reasonable hypo-
thesis other than the existence of such fact . . .” State ».
Anderson, 108 Utah 130, 158 I».2d 127 (1945).

POINT IV,

THE TRIAL COURT'S INSTRUCTION NO, 15 IS CON-
FUSING AND IN ERROR BECAUSE IT FAILS TO SEPA-
RATE THE CRIME OF SODOMY FROM THE CRIME OF
MURDER, AND IN ITHS ABSTRACT FORM COULD ALLOW
THE JURY TO FIND 'THE DEFENDANT GUILTY OF
MURDLER IF THEY BELIEVED HE AIDED AND ABETTED
IN THE ACT OF SODOMY.

Instruction No. 15 is the trial court’s instruction on
“aiding and abetting” (R. 151 and 152). It would not
be objectionable if it were not for the fact that in the
instant ease more than one crime was involved. Muech
of the testimony introduced involved the erime of sodomy
(T. 251, 252, 609, and 610), This erime was inextricably
connected with the fact sitnation. Sodomy, the erime
against nafure, is capable of engendering deap seated
prejudices against anyone connected with it. Indeed it
must have been difficult for the jury in the instant case
to appreciate the fact that no one was beirg prosecuted
for this act of perversion. In view of this, it was error
for the court to instruet as in Tnstruction No. 15,

In Instruction No. 15, the court fails to specify which
crime it ig speaking of. The Instruction reads in part
ag follows: “You are instrueted that all persons con-
cerned in the commission of a ¢rime, whether they direet-
lv commit the act constituting the offense, or aid and abet
in 1tg cowminission, are principals in anry crime so eom-
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mitted.” {Emphasis added) (R. 151). When read in the
eantext of the evidence, the court literally seems to tell
the jury that if the defendant was conecerned in the com-
mission of “a erime” (the erime of sodomy perhaps), then
he is a principal in “any crime” so committed (the erime
of murder included).

The defendant was charged only with murder. It
was error not to speeily which erime the jury was to con-
sider. The defendant admitted his part in the erime of
sodomnv. This, in fact, was his defensc to the crime of
murder. Yet in Instruction No, 15, the trial judge failed
to speeily which erime the aiding and abetting of would
render the defendant guilty. The jury, while still under
the impaet of a sordid story of sexual perversion, was
free i0 consgider the defendant’s part in the sexual acti-
vities as aects eapable of rendering him guilty on the
charge of murder. If the jury chose fo follow this in-
struetion, the lact that the defendant stood point {look-
out) for an act of sodomy was suffielent to make him a
prineipal in the erime of murder.

This Court has expressed iiself on many ocecasions
in regard to the nse of abstract instructions. See State v.
Thomp=on, 110 Utah 113, 170 P.2d 153 (1946), and cases
cited therein. Instruetion No. 15 is needleassly abstract
in failing to substitute the term “murder” for the gen-
eral term “crime.” In view of the peeuliar faels of thig
case, the shocking and highly distasteful faets involving
sodomy, the failure of the trial court to indicate that it
was the aiding and abetting of murder and only murder
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which wounld make the defendant a principal in the erime
charged was greatly p]fEJIllelal '

The prejudicial nature of this instruetion was not
cured by a correcl slateent of the law elsewhere in the
ingtruetions. See Sodg v, Marrivti, 118 Cal.. App. 635,
& P.2d 675, 677 (1931). Thig rule ts especially true in a
eriminal case where the crime charged is punishable by
death. The trial judge in his instruetions should tike
speelal care to remove any matérial which is erronous
or unneeessarily abstraect and thus prejudicial to the de-
fendant. '

POINT V¥V

. THE TRIAL COURT'S INSTRUCTION NQ, 26 IS IN
ERROR SINCE IT FAILS TO RESTRICT THE JURY TQ A
CONSIDERATION OF TEE ADMISSIONS AND STIPULA-
TIONS OF THE PARTIES DURING THE TRIAL TO EACH
RESPECTIVE PARTY.

.In Instruetion No. 26 the trial court instrueted the
jury as follows:

" “You must arrive at vour deeision solely from

the evidenee submitted to you during the trial,

. and the natural inferenceg which may be reason-

ably drawn therefrom, togéther with the admas-

- sions and stipulations of the parties during the
trial .. .” (Kmphasis added.) (R. 164).

The trial judge erred in not restricting the admis:
sions of a party to that party. Certainly the admissions
of one joint defendant cannot bind ancther, The error
is intensified if we interpret the term “party” to mean
“plaintiff” and “defendant.” This is illustrative of the
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mischiel whieh arizesx when two defendanis are tried

togrether In an Improper easc. Sce page 16,

In a joint trial, the judge has the important responsi-
bility to restriet evidence admissgible only as to one of the
defendants to /hat delendant. This is the only way in
wlhich the other defendant can be saved from prejudiee.
Ax we pointed out in the argument to Point 1T, the theory
is that any prejudiee is removed by an admonition or in-
straction to the jury to forget what they have heard in
regard to a certain defendant. See page 25. While this
15 wocfully inadequate and not realistie, 1t 1s certainly
hetter than the instruetion we now execpt to. Instruction
No, 20 invites and commands the jury to consider the ad-
nisstons and stipulations of the narties ip anv way it sees
fit.

The defendant Rivenburgh in effeet confessed during
the trial (R. 513; T. hb2, 553, 604-613). The jury properly
could consider his admissions enly as against himn. Such
admissions were prejudicial to the defendant Bowne
merely hecause of their presence in the trial. These ad-
missions should have been considered only as against
the defendant Rivenburgh. The trial judge improperly
instrueted the jury to consider “the admissions and stipu-
lations of the parties during the trial” and did not re-
striet that consideration to the respective party who
made the admission.

a2
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POINT V1.

THE TRIAL JUDGE ERRED IN REFUSING TO GIVE
DEFENDANT'S REQUESTED INSTRUCTION NQ. 13

Defendants: requested instruction No. 13 reads as

follows:

“You are instructed that if after a considera-
tion of all of the evidence you eonclude that it is
reasonable to believe that the defendant Leonard
Warner Browne intended to stand point while
defendant Maeck Merrill Rivenberg (sic) and the
deccased Leroy Joseph Verner mutnaily engaged
m an act of sodomy, and did not intend to be a
participant in an aect of murder, vou should find
the defendant Leonard Warner Bowne “Not
fuilty.” (R. 59).

Thiy in substance was defendant’s defense. He went to
the attic to funetion as a lookout during an act of perver-
sion. He did not intend to kill, or to do great hodily harm
to the decedent or anvone clse. Hi was not aware of any
plan or intent on behalf of Rivenburgh. If the jury
thought it reasonable 1o believe the defendant, then cer-
tainly he was not guilty of murder in the first degree.

Defendant had a right tn have the jury instructed
as m his requested instruction No. 13. It was prejudicial
to him not to have hig theory of defense before the jury.
This 1s especially so in view of the instruction the court

did give in the form of Instruetion No. 15 (R. 151 and
152). BSee page 32.
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POINT VII.

THE TRIAL JUDGE ERRED IN REFUSING TO GRANT
A NEW TRIAL.

A new trial should have been granted for the follow-
ing reasons:

1. Asswuing that the trial judge did not abuse his
discretion in failing to grant the motion for scparate
trials, a new trial should have been granled after the
triul boecanse of the prejudice which developed during the
trial. See argument for ’oint I, page 16.

2, The jury was separaled during ifs deliberations
in that the bailiff took six jurors at a time down an ele-
vator for purposes of going to the rest room. This was
brought to the attention of the court.

3. After many hours of deliberation, the court in-
striueted the bailiff 1o admonigh the jurors they would
be taken to a hotel for the night. The foreman lold the
bailili® that the jury was deadlocked, At that moment,
another juror asked for an additional fifteen minutes de-
liberation before leaving for the hotel. The jurors were
left to deliberate. In ten minutes, at about 3:00 am.—
after approximately nine hours deliberation—they re-
tnrned with a verdict of guilty beyond a reasonable douhi
(T. 103G). Thiy indieates fhe verdict was reached by
means other than a fair expression of opinion by all the
jurors.

+. The court erred in permitting the prosecution
to call Jessie Garela to the witness gtand. Garcia was a
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co-defendant to be tried separately at a later date (R.
480). Counsel for Bowne was also counsel for (‘arcia.
When advised that the proseeutﬂr intended to call Garcia
as a witness, counsel for Bowne and Garciz informed
the proseention that he would not permit Garcia to testify
in the Bowne trial (3. 476). The prosecution still ealled
Garcia as a witness e the presence of the jury (R. 475).
The jury was excused while law was argued and Gareia
refused to testify on the grounds of self-inerimination.
(R. 477-479}.

When the jury returned, the eourt admonished the
Jjury as to why Garcia did not iestify (R. 480). The
prosecution knew that (Garecia would refuse, hut called
him anyway in an effort to prejudice the jury. The jury
probably thought that Bowne and Rivenburgh were guilty
sinece Bowne, Rivenburgh and Garcia were all charged
with the same killing and (Gareia would ineriminate him-
self by testifving in the Bowne-Rivenburgh trial. The
misconduet of the prosecutor was bevond the limits of
propriety and prejudieial to the defendant (R. 477).

n. Rivenburgh was questioned on direct examina-
tion by his counsel; he was cross-examined by the prose-
cution on matters touched on direet. Upon completion of
the prosecution’s ecross-examination, Rivenburgh was
cross-examined by counsel for Bowne on matters tonched
on direet and adverse to the interests of Bowne. Befors
counsel [or Rivenburgh was permitted to examine on re-
direcet, the eourt permitted the progecution to eross-
examine Rivenburgh on matters touched on ecross-
examination by counsel for Bowne (T. 647 et seq.].'
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The procedure was objected to hy counsel for Bowne
on the grounds that cross-examination wust be limited to
matfers touched on direct-examination and not permitted
as to natters tonehed on cross-examination (even thongh
the cross-examination was by counsel for a co-defendant)
(T, 647 and 650).

The court crred in permitting the CrOSS-EXAMINAIOR
on the cross-craminatiun, and also, prejudiced the de-
fendant by affording the prosecution undue repetition in
having two ¢ross-examinations.

6. No motive was asserted or shown as far as
Bowne was concerned. ‘ihe absence of any proof as to
motive tends to indicate innocence. See People v Tom
Woo, 181 Cal. 315, 184 Pac. 389 (1919). Where reliancc is
placed entirely on eirenmstantial evidence to establish
a erime, absence of motive is a cirenmstance tending to
clear the accused. See Slafer v». State, 221 Ind, 627, T0
N.E. 2d 425 (1947). Presence or absence of motive is not
proof of a substantive fact, though its absence strength-
ens the presumption of innocence. See Thomas v. Comin.,
187 Va. 265, 46 S.E. 2d 388 (1948).

POINT VIIL

THE TRIAL COURT ERRED IN FAILING TO COMPEL
THE PROSECUTION TO FURNISH TAFPE RECORDINGS
AND COPIES OF STATEMENTS MADE RBY WITNESSES
AND DEFENDANTS.

'The Proseeution was permitted, while examining wit-
nesses and defendants at trial, to refer to notes, contents
of tape recordings and statements taken during the
Btate’s investigation of the facts.
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The full contenis of snch documents should have
been afforded eounsel for the defendant as argued in his
Moflion For Production of Documents {R. 24 and 25).
The prosecution had the ufair advantage of quoting
word: out of context. This jeopardized counsel for the
defendant 1n his ¢ross-examination and re-direct. Quot-
ing words out of context 1s especially unfair and preju-
dicial in the instant case becaunse of the great amount
of eircumstantial evidence.

In his cross-examination, the prosecutien was in a
position to impress the jury that everything he stated
was contained in the notes, tupe recordings or state-
ments, when in faet it might never have heen. Because
the watness could not remember everything that was smd
at a definite time and place many months prior to trial,
it was implied that he was falscly testifving. This conld
have been cured by refreshing the witness's memory on
re-direct, Without the proper documents, support was
impossible,

An unfair and prejudicial advantage was afforded
the prosecution by the error eommitied by the trial court
in failing to compel the produnetion of documents as re-
quested in defendant’s motion (R. 24, 25, and 27-A).

POINT IX.

THE TRIAL COURT ERRED WHEN IT REFUSED TO
ADMIT EVIDENCE CONCERNING THE CHARACTER AND
REPUTATION OF THE DECEASED.,

As a general rule, the character and reputation of
the deceaged is inadmissible as being irnmaterial. How-
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ever, it was proper evidence in the instant case for the
purpose of showing that it was rcasonable to believe the
Jderedent was willingly going to the atiic to practice sodo-
my with Rivenburgh,

Defendant contends he was to stand point in the
attic while the decedent and Rivenburgh engaged in
sodomy., The State contends he was there for murder.
{‘onsixten! with the theory of other reasonable hypo-
thewls, evidence of the eharacter and repuiation of the
deceased should have been admitted to show the defend-
ant’s: conteniion was reasonahle. The trial court erred in
refusing to admit evidence of the decedent’s character
andd reputation for this purpose.

CONCLURSION

The defendani Bowne has been denied the due
process of law and the equal protection of the laws which
1# guaranteed by our Constiftotions. He has been deprivesd
of a fair trial before an Impartial jury. The evidence in
thiz case did not warrant submission to the jury on the
gquestion of Murder in the First Degree, and the defend-
ant’s conviction of sueh charge is not substantiated by
the evidence. The trial and verdict constitute a mis-
earriage of justice and should be reversed.

Respectfully submitted,
HANSEN AND MTLLER
Conunsel for Appellunt Bowne
410 Empire Building
Salt Lake ("ity, Utah
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