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IN THE SUPREME COURT
of the

STATE OF UTAH

STATE OF TTTAH,
Plaintiff and Respondend,

—VE,— Caze No,
9089

MACK MERRILL RIVEXBURGH,
JR., and LEONARD WARNER
BOWXNE,

Defendants and Pelitioners.

PETITION BY MACK MERRILT, RIVENBURGH,
JR., FOR REHEARING

PRELIMINARY STATEMENT

On September 7, 1960, the Supreme Court of the
State of TUtah affirmed a verdict returned by a jury in the
Third Judieial District Court eonvieting the petitioner
Mael Merrill Rivenburgh, Jr., of first degree murder
without recommendation.
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It is submitted and alleged that the court was in crror
in affirming this verdiel because a full consideration
of the evidence discloses that the petitioner was mentally
ineapable of performing first degree nmurder,

Petitioner further submits for the consideration of
the Court the sufficiency of the trial judge’s jury in-
struetion number twenty-two. This instruction is being
guestioned for the first time on this petition. It is well
extabliched, however, that in capital cases when the inter-
ests of Justice so require, the entire proceeding should
be reviewed to deiermine whether errors ocenrred as 2
consequenee of which the aceused did not have a fair
trial, even though not assigned and argued, State v St.
Clair, 3 10, 2d 230, 282 P, 2d 323,

The primary defense of the petitioner was that he
wus 20 under the influence of drugs prior to and at the
time of the killing of the deceased that he was not ecapable
of ecommitting murder in the first degree. Without a
proper instruction on this crueial point, the jury would
he nnable to determine whether or not the petitioner was
capable of, and did in fact, commit first degree murder.
_ For the reasons set forth abhove, vour petitioner,

Mack Merrill Rivenburgh, Jr., herewith petitions the
Court to rehear this matter hased on the facts and points
ay set forth hereafter.

STATEMENT OF FACTS

Your petitioner and Leonard Warner Bowne were
jointly charged, tried and convieted of murder in the
first degree. The jury returned a verdiet without recom-
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mendation as to petitioner Rivenburgh and with recom-
wendition as to defendant Bowne. Hubsequently the peti-
tioner was given the death penalty and Bowne was grant-
ed & life sentence. The defendants were represented by
different counsel and prosecuted separate appeals,

The defendants, who were inmates of the Utah State
T’rison, were convieted of killing LeRoy Joseph Verner,
alsn an inmate, in the attic to cell block A of the prison
on August 24, 1958. Another inmate, Jesse M. (arcia,
Jr., was also involved, but hc¢ was separately charged
and convicted.

STATEMENT OF POINTS

POINT I

JURY INSTRLUCTION NUMBER TWENTY TWO WAS
AN INCOMPLETE AND IMPROPER INSTRUCTION WHICH
DID NOT PROPERLY INFORM THE JURY OF THE CON-
SIDERATION THEY SHOULD GIVE TO THE EFFECT OF
DRUGS ON THE MENTAL STATE OF THE PETITIONER.

POINT II

JURY INSTRUCTION NUMBER TWENTY TWO WAS
MISLEADING AND CONFUSING.

POINT III1

THE COURT ERRED IN IT8 OPINION OF THE FAIL-
URE OF CORROBORATION IN THE DEFENDANT'S TESTI-
MONY AS TO THE PiLLS CONSUMED.
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ARGUMENT
POINT 1

JURY INSTRUCTION NUMBER TWENTY TWO WAS
AM INCOMPLETE AND IMPROPER INSTRUCTION WHICH
DID NOT PROPERLY INFORM THE JURY OF THE CON-
SIDERATION THEY SHOULD GIVE TQ THE EFFECT OF
DRUGSHS ON THE MENTAL STATE OF THE PETITIONER.

The Court instrueted fhe jury as Lo the elfect of the
influenee of druga on the petitioner as follows:

INSTRUCTION XNO. 22

“An act eommiilied by a person whe is volun-
tarily under the inflnence of drugs is not less
criminal by reason of his having been in such con-
dition, execpt that the jury can take into conzidera-
tion the evidenee of the influence of the said drugs
upon the defendant Rivenburgh, in connection
wilh determining the intention with which an act
was committed, and you should eonsider the in-
fluence of such drugs, if any, in conneclion with
the saubject of planning or premeditating the
commission of a crime.

*1lence if vou helieve from the cvidence that
the defendant Rivenburgh was so mueh under the
influence of drugs at the time LeRoy Joseph
Verner was killed that he could not form a spe-
ceific intention to kill, you cannot find him gnilty of
mmnirder in the first degree, and if vou find that
the defendant Rivenburgh was under the influence
of drugs at the time of the killing of L.eRoy Joseph
Verner to such an extent that he eould not form
a specilie intention to Kll or to do great bodily
harm, vou eannot find the said defendant Riven-
bugh guilty of murder in the second degree.
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“Likewtse, if vou find that the defendant
liivenbureh was so mueh under the influence of
drugs that at the time LeRoy Jogeph Verner was
killed that he could not premeditate, then yom
cannot find the sald defendant guilty of murder
in the first degree.”

The jury wus in effeet instrueied that if at the time
of the killing the petitioner was =0 under the influence
of drugs he eould not Torm a specific intent to kill or
could not premeditate, then he eould not be found guilty
of firs{ degree murder. The Court omitted from its in-
struction the elements of deliberation and malice afore-
theught. The insgtruetion given by the Court should
have conformed to the approved instruetion in the case
of State v. dwselmo, 16 U, 157, 145 P, 1071, On page 1079
in the above mentioned casc the Court stated,

““The court, in effeet, shonld have charged
the Jury that, while voluniary intoxication (drugs)
was neither an exeuse nor a defense, vet, if the
Jury found that appellant was intoxieated (under
the infiluence of drugs) to such an extent that he
was mentally incapable of deliberating or pre-
meditating, and to entertain malice alorethought,
and to fortn a specifie intent to take the Tife of the
deceased, 1n such event the jury should not find
him guilty of muorder in the first degree,™

I"irst degree murder requires more than that the
accused be in a mental condition whieh enables him to
premeditate and form a specific intent to kill. First de-
gree murder ig defined in 76-30-3 T7.C A, 1953, as Follows :

“levery murder perpetrated by poizon, lying
in wailt or any other kind of willful, deliberate,
malicious and premeditated killing * * * is murder
in the first degree.”

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



6

Four terms are listed all deseribing the state of mind
the acensged wust have in order to commit murder in the
firat degree. An instruction which informs the jury it
can consider the influence of drugs on the mind of the
accused in regard to only half of the necegsary clements
15 certainly oniy a half complete imstruction,

All of the terms used in the above statute should be
given Full importanee, and though some of them may
be somewhat similar, the legislature must not have in-
tended thai they be identical. A basic rule of statutory
construetion s given in Sutherland’s Statutory Construe-
tion, 3rd Lid., See. 4705 as follows

*1t 15 an elementary rule of construction that
effeet must be given, if possible, to every word,
clause, and sentence of a statute. A statute should
be conzstrued so that effect 1s given to all the pro-
visions, so that no part will be inoperative or su-
perfluous, void or ingignificant, and so that one
geetion will not destroy another nnless the provi-
sion is the result of obvious mistake or errox.”

The omitted word deliberation should have been in-
cluded in the Court’s instruction hecause it requires more
coolness of mind and ecolness of blood for deliberation
than to merely premeditate and think out beforehand.
State ©. Thompson, 110 T, 113, 170 P.2d 153, P. 157.

“The fact that the term deldberalion is nsed
in defining murder in the first degree, and the
fact that the four terms (willful, deliberate, mali-
cious, and premeditated) are repeated one after
the other with similar meaning indicates an inten-
tion to emphasize that there must be a eool, care-
ful consideration of the plans before murder in
the first degree under this category can be com-
mitted.” (Sinte v. Thompson, supra.)
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The Court’s instruetion clearly was not snfficient to
inforw the jury thai the petitioner's use of drugs shounid
have been considered in determining whether or not he
had formed a coul, wuretul consideration of the plans to
kill the deecased.

Maeliee afvrefhought was a necessary element omit-
ted. Murder is the unlawful killing of & human being with
malice aforethought. 76-30-1, T.CLA. 1953, The Court
did not adequately fill this void in instruction No. 22 by
stating the petitioner had to form a specifie intent to
kill. A speeifie intent to kill cannot wwean the same as
malice under our definition of murder beeanse voluntary
manslaughter 1s the intentional killing of a human being
wtthout malice, 76-30-5, [T.C.A. 1953.

Since malice 1s necessary to constitute murder, let
us look at the definition of malice as applied to murder.
This eourt stated in Staie v Tragillo, 117 U, 237, 214 P.2d
626, the following: (P. 633)

“Malice as applied to murder * * * 13 the wish
to kll, or to do great bodily harm, or to do an act
knowing that its reasonable and natural conse-
quences would be death or great bodily harm.
Thus when wurder is defined as the unlawful kill-
ing of a& human being with malice aforethought,
it is the unlawful killing of a human heing afier
giving thought beforehand to the desire to kill,
or to cause great bodily njury *** (emphasis
added)

The gap was not filled by the latter part of instrue-
tlon twenty two mentioning premeditation. The imstrue-
tion is in two separate parts wilh one part dealing with
intent and the other dealing with premeditation. The
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Court also destroyed the uselulness of the word pre-
meditate by attaching it to the phrase at (¢ time because
maliee aforethought requires giving thought beforchand
to the desire to kall.

POINT II

JURY INSTRIUCTION NIUMBER TWENTY TW0O WAS
MISLEADING AND CONFUSING.

The trial courl informed the jury they could not
find the petitioner guilty of first degree murder if af the
time LieRoy Joseph Verner was killed petitioner was so
under the influence of drugs he could not premeditate
or form a specific intent to kill. (emphasis added)

This Court stated in State v. Thompson, supra, the
following: (P.139)

““There can be no murder, either in the first
or second degree, without a p]armud designed
or thought out r'mfnrf*?mnd intention to kill or
cause great bodily injury, or to deo an acl kmowing
that the natural and probable consequences there-
ol would be to eause death or great bodily injury
to some other person, or to comnnt certain tvpes of
felonies, Anything less does not have the neees-
sary “malice alorethoughl.” (emphasis added)

The Court's misleading phrase et the tne 15 clear-
ly inconsistent with the well established acts and state
of mind necessary to constitute murder in the first degree
or even murder in the second degree. The instruction
so limited the jury that they could consider the state of
mind of the petitioner only at the time the fatal blow was
struek, and yet the important eonsideration should have

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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been the petitioner’s mental state prior to the killing of
the deceased,

It 15 well established law that premeditation need
take no appreciable length of timne, however as is stated
in Slele v Anselmo, supra, at page 1078, no attempt
should be made to fix any definite space of time which is
necessary to constitute the premeditation required by
our statute.

POINT III

THE COURT ERRED IN ITS QPINION OF THE FAIL-
URE OF CORROBORATION I[N THE DEFENDANT'S TESTI-
MONY A5 TO THE PILLS CONSUMED.

The conrt said (P 2line 10) “The only evidence as
to how 1nany pills this defendant had taken on the Sanday
of the murder and a few days preeeding is his own un-
corroborated testimony.”

It is the contention of the defendant Rivenburgh that
his testiinony was fully eorroborated by the witnesses for
the state and particularly states, witness Billy Randle
that he was “very high” on the pills the day of the murder
and that they had over 400 of them the fatal Sunday.

There isn’t any question as to the association of
Randle and Rivenburgh while in prison, and that these
drugs flowed into the prison freely, and particularly to
the cell block whereln the murder was conunitted. {Ward-
en Marcel Graham was discharged as a result of this
rase.)

Mav the testimony of Randle be again reviewed in
order to prove corroboration. (Tr. T, 929—Line 24)

ided by the Institute of Museum and Library Services
d by the Utah State Library.
ntain errors
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“Q. Now, Mr. Randle, you said a minute ago that
vou were high on pills.

A, Yes gir,

(). Where did youn get these?
A. From different people.

(). And how many had vou had?
A Well, wo had better than 400 of them.

(). And how many had vou had?
A. A whele bunch, I den't know.

(). And how many had vou had hv 6:00 ¢’clock?
(He s talkang of August 24, 1958, arcund 6 :00
o’clock.)

A, Dozens, 1 logt track,”

This testimony shows that these pills were in abund-
ance, and that “*thev™ had over 400 of them. Didn’t Riven-
burgh constitute a part of that “they.”

I just want to call the eourts attention to this fact.
That the complete effeet of the use of amphetamines was
not fully known 1n 195% — that the volume of increase
in the manufacture of these drugs jumped from an esti-
mated 16,000 pounds in 1948 to 75,000 pounds 1n 1955, The
Food and Drug Administration estimates that less than
one third of these pills are sold legally, the halance flows
into bootleg channels.

There are no cases in the various Supreme Courts
whercin the effects and misgivings of these pills are dis-
cussed so I ask the court to read the statement of the
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American Medieal Assoeiation’s DPublication entitied,
“Today's Health’ as condenscd in the “Readers Digest”
of October 1960, page 55, cutitled ““Wake Up and Die”
The Pep-Pill Menace. Permit me to quote from page
3% of the article.

“While truck drivers may he the greatest
users of amphetamine, the habit ir zpreading
among thrill secking teen-agers. Moreover, pep
pills are a factor in juvenile crime, according to
reports from several eities. ‘Thrill pills are worse
than marijuanna,’ one youth confessed, ‘becanse
after vou take them vou feel you ean pull off any
kind of job.” "

So won't the court please advise itself and read this
condensed article, It may present the ‘‘snuffing” out of
another life under cireumstances fully warranted hy facts
which arc now becoming beiter known to mankind, For
this reason the court should reconsider its opinion.

‘CONCLUSION

In view of the defense of the petitioner, instruetion
twenty two was the most important instruction given to
the jury. Nothing therein should have been inconsistent
with prior instructions, nor should this instruetion have
been incomplete or eonfusing.

The instruction was ineomplete in geveral essential
respeets, it was misleading, and viewed as a whole it
could only tend to confuse the jury because of its lack
of clarity.
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Because the petitioner’s defense could not have been
properly considered by the jury, the petitioner was in
effecet denied his right to have a jury determine his
guilt or innocence in aceordance with the law, and the
Court should reconsider its former opinion and rehear
argwinents on the poinis raiged herein.

IPor the above reasons, this Court should remand the
case to the Third Distriet Court for a new trial under
proper instruetions so the petitioner will have his case
determined by a jury under a correct statement of the
lavw.

Respectfully snbmitted,

W. R. HUNTSMAN
RICHARD I’ CHAMBKERLAIN

Attorneys for Petitioner
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