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IN THE SUPREME COURT
OF THE STATE OF UTAH

STATE OF UTAH
Plaintiff and Respondend,

Ve, —
° (ase
MACK MERERILL RIVENBURGH, No, 9089
JR., and LEONARD WARNER
BOWNE,

Defendants and Appellants.

APPELLANT BOWNE'S PETITION
FOR RE-HEARING

The Appellant Leonard Warner Bowne respectfully
requests the Court to set aside its decigsion heretofore
rendered on September 7, 1960, and to grant a re-hearing
in the above entitled matter for the reason that said de-
cigion ig not in accordance with the law in that:

POINT

THE APPELLANT WAS DENIED THE EQUAL
PROTECTION OF THE LAWS IN THAT UTAH
CODE ANN. § 77-30-2 (1953} IS VIOLATIVE OF
THE CONSTITUTION OF THE UNITED STATES,
AMEND. XIV, AND THE COURT MISCON-
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STRUED APPELLANT'S POINT AND ARGU-
MENT IN THIS REGARD AS 1T WAS STATED
IN HIS BRIEF ON APPEAL.

The Appellant Bowne submits herewith a brief
memorandum in support of the foregoing petition,

Dated November 4, 1960,

HANSEN AND MIL

L.

Gerald R. Miller
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IN THE SUPREME COURT
OF THE STATE OF UTAH

STATE OF UTAILI
Plainti i and Respondent,
v, - -
(lase
MACK MERRILL RIVENBURGIHL, | No. 9089
JI., and LEONARD WARNER
BOWNE,
Defcudants aud Appellants.

BRIEF IN SUPPORT OF
PETITION FOR RE-HEARING

ARGUMENT
T'OINT

THE APPELLANT WAS DENIED THE EQUAL
PROTECTION OF THE LAWS IN THAT UTAH
CODE ANN. ¢ 77-30-2 (1953) IS VIOLATIVE OF
THE CONSTITUTION OF THE UNITED STATES,
AMEND. Xiv, AND THE COURT MISCON-
STRUED APPELLANT'S POINT AND ARGU-
MENT IN THIS REGARD AS IT WAS STATED
IN HIS BRIEF ON APPEAL.

The main point of appeal which the Appellant Bowne
relied upon was misconstrued by the Court. Itis his posi-

3
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tion that he wus denied the equal protection of the laws in
that Utak Code Ann. § 77-30-2 (1933) is violative of the
Comnstitution of the TUnited States, Amend. XIV. The
C'eurt in its opinion states as follows:

““Connsel for Bowne acknowledges the law of
the Nemier ease but was attempting to lay a foun-
dation for the Conatitntional question, primarily
on the clanse of the equal proteetion of the laws,
ot the theory that Rivenburgh had 10 and two chal-
lenges, whereas his client owly had twoe chgl-
lenges.”” (Kmphasis supplied}

The Court then proceeds to analyze the case on this
theory, and finally concludes that there is no denial of a
constitutional right.

Thiz was not the theory of the appellant Bowne., A
recitation was inc¢luded in appellant’s brief indicaiing
that Bowne had conditionally agreed to the sclections of
the defendant Rivenburgh. This was merely by way of
cxplanation, At no time has Bowne argued that he was
denied the equal protection of the laws in that the other
defendant, Rivenburgh was ahle to exercise a greater
number of peremplory challenges,

The appellant Bowne's theory in regards to the 14th
Amendment was not restricted {o a consideration of one
joint defendant in #he case as against the other joint de-
fendant in the ease. The class whiel we were coneerned
with was that of all and any joint defendants in any
criminal ense, 1f any joint defendant can not agree with
the other joint defendants as to the exercise of peremp-
tory challenges, then he is <denied the right to those chal-

4
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lenges as grante! in Utuh Code Ann §& 77-30-10 (1953},
Under the trial court’s ruling and under Gtah Code Ann.
§ 77-30-2 (1953) (whick modifies § 77-30-15 a& to join! de-
fendants), a class is constituted which includes all joint
defendants who cannot agree as to the cxercise of the
peremptories. If the appellant had not been tricd jointly
he wonld have been able to exercise all of the peremptor-
ies granted under § 77-30-15. Since he was tried jointly
and could not agree with the other defendant as to the
cxercige of the peremptories, he was limited to only {wo
peremptories nnder £77-30-2,

From 1878 until 1935, T'tah had a statute which en-
titled any perzon charged with a felony to a separate trial.
Sce Seetion 105-32-6 of the Revised Statutes of 1933, As
long as a joint defendant had the right to demand a
aeparate trial, he had the means to insure that he wounld
recelve at least as many peremptory challenges as were
provided for in ¢ 77-30-15. In People v. O’Laughlin, 3
Utah 133, 1 Pae. 6503 (1882), the Utah (lourl rejected
sound argument ol counsel for the defense to the effect
that each joint defendant should be entitled to exercise
the full number of peremptories. The reason the Court so
acted was clearly staied as follows:

““By the statute riot 18 made a felony, and scc-
tion 262 of the ¢riminal procedure act gives to any
defendant jointly indicted with another or others,
for a felony, the right to a separate trial, if he re-
quires it. All the defendants having waived this
privilege and declared their election to be iried
jointly, their defense was joint and net scveral,
and no one of them had authority to control the
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conduct of the defense.”’ (Id. at 1 Pae, 6536) (Em-
phasis supplied)

On March 14, 1935, section 105-32-6 was amended to read
substantially the same as Tlah Code Ann, § 77-31-6
(1933). From that fime to the present, & joint defendant
hag had no right to demand a zeparate trial. A separale
trial may only be granied in the diserelion of the trial
Jndge. The laws of this state no longer insure that a joint
defendant will have the right to the ful! vumber of per-
emptory challenges granted by § 77-30-13. A separate
class 18 thus ereated by § 77-30-2, and joint defendants
who eannot agree as o the exercise of peremptory chal-
lenges, and thus find themselves in that elass, are limited
to two peremplories, if the offense charged is punishable
Ly death, or one peremptory, if the offensc eharged i not
punishable by death. This eclass is, of course, to be con-
trasted with defendants generally who in similar eircum-
stunees wonld be entitled to exercise the number of
peremptories provided for in & 77-30-15, which reads as
follows:

“The state and defendand =hall each be allowed
the following number of peremptory challenges:

(a) Ten, if the offense charged is punishable
hy death,

{b) Four, if the offense charged is a felony not
punishable by death.

(¢} Three, if the offense charged is & misde-
meanor.’’

1{ is clear that o joint defendant who cannol agree
with the other joint defendants as to the excrvise of per-
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emptory challenges will have under § 77-30-2, the right to
exereise far fewer peremptories than a defendant who
is tricd separately, In fact in the instant ease the appel-
lant was restricied to only two peremptery challenges.
Even a defendant chargw] with a misdemeanor is entitled
to three peremptory challenges. Sce Utah Code Ann
& 77-30-15 {1953). In other words, § 77-30-2 diffeventiates
belween fwo eclasses of defendants one of which 18 ex-
cluded from the substaniive provisions of § 77-30-15. The
effeet of this section is 1o diseriminate againgt any joint
defendant whe cannot agree with the others,

This Court set forth the proper standard with which .
to determine the constitutionality of an aet which is ues-
tioned as denying the equal protection of the laws in Stete
v Musoa, 94 Utah 501, 78 P. 2d 920 (1938). In this case,
which has heeome a elassic {o students of jurisprudence,
Justice Wolf indicated that a denial of equal protectiion,
in order to be uneongtitutional, required diserimination
which was unreasonable or arbitrary. The Courl further
slated as follows:

‘It 1s only where some persons or transactions
exeluded from the operation of the law are us to
the subjeet matter of the law in ne differeniiable
clags from those included in its operation that the
law 1s diseriminatory in the sense of being arhi-
trary and unconstitntiopal. Tf a reasonable basis
to differentiate those included from those excluded
from its operation can be found, it must be held
constitntional.””

What is the differentiation between the classes creat-
ed by § 77-30-27 The only differentiation is the procedural

II."
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agpect of a joint trial. Certainly this is not a reasonable
differentiation. The differentiation has nothing to do with
the erime charged. The defendant in either class munsi
msake his own defense, and if he is unsuccessful, the de-
fendant in either class must pav for the erime personalty,
The differentiation is unreasonable in view of the fact that
the defendant cannot defermine the elass in whieh he mav
find himself. The basis for the Court’s reasoning in
People v, OV Lowghiln, supra, has disappeared. Whether
a defendant is inelnded in the operation of § 77-30-15 or
¢xeluded by virtue of § 77-30-2 has nothing to do with his
own intenl. or power. A significant indication of the arbi-
trary nature of this differentiation lies in the fact that
the deputy county attorney, who perchance drafts the
complaint, has more eontrol over the class in which a
defendant will be placed than any other person. In the
instant case one of three persons implieated in the ¢rime
was tried separately, while the appcllant Bowne was
tricd jointly with another. In all substantive aspects the
classes are the same. It is not reasonable to diserimi-
nate against a defendant merely because, for the eonven-
ience of the state, he is tried jointly with others. Such a
rule ean only be productive of abuse and injustice. Such
a rule makes shallow mockery of our Constitutional
rights.

There is 1o reasonable basis upon which to differ-
entiate here. In attempting to deduee the purposc behind
the suceessive acts of the legislature, we find couflicting
intenls which ean best be explained by inadvertence. In
eranting a right to certain peremptories, the legislature
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dixplayed v intent to safeguard a fair trial to everyone.
Peremptory challenges are ordinarily held to be within
the diseretion of the legislature. Section 77-30-15 granted
rights which under the majority rule, individnals eould
ot demand us a matter of constitutional right. Section
77-30-2 modified § 77-30-15 to accommodate a jeint trial
The only valid purpose of § 77-30-2 is to expedite the ad-
ministration of justice. Certainly it was not the inlent
of the legislature to limit the joint defendant charged with
a4 felony to any namber of peremptory challenges short
of that set forth in § 77-30-15. The legislature in fact
eranted the joint defendant extra challenges which conld
be exercised separately. In the beginning and for fifty-
seven years, these two sections were in perfect harmony
with the legislative intent to safeguard to all a lair trial.
During all of this time and until 19335 if a joint defendant
conld not agree as to the cxercise of the peremptories,
then he counld demand a scparate trial and ihercby secure
the full number of peremptory challenges provided lor in
§ 17-30-15. When the defendant could no longer demand
a separate trial, it became possible for ¢ 77-30-2 10 pro-
duce a result eontrary to the original legislulive intent.
Such a result was achieved in the instant case. Had not
the defendant been in the class exeluded from the opera-
tion of & 77-30-15 by § 77-30-2, he could have cxercised
ten perempiory challenges, As it was he could exercise
but two such challenges.

The purpose of cxpediency is still present in
§ 77-30-2. This is nol sufficient to justify the arbitrary
differentiation found hercin. Expediency must be
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weighed against our traditional guarantecs of liberty and
justice. The constitutional right of the appellant to the
equal protection of the laws far outweighs any considera-
tions of expedicncy,

In the opinion in the instant case, which wis ren-
dered on Seplember 7, 1960, the Court relies on two Cali-
fornia cases. Bolh of these cases can he distinguished
from the instant fact situation. Im Mufler v. Hale, 138
Calif. 163, 71 Pae, 81 (1902), the juint defendants joined
in challenging three jurors, The defendant Hale chal-
lenged a fourth, but since the other defendant (the San
Francisen Distriet Telegraph Company) refused to Join
in this final challenge, the court overruled the challenge.
The defendant Hale brought the appeai. The Califormnia
conrt rejected the contention that Hale was denied the
equal protection of the laws. The courl indicated that the
same Tule applied to all the parties to an acfion where
they are united with others either as plainisf = or defend-
anfs. 1n this civil action the court confined its reasoning
to a consideration of the individunal case and the parties
hefore it. Tn a civil case this may be quite proper. In a
civil case one judgment only is recorded. One satisfac-
tion pavs for all. The couri’s econeern iz necessarily 1he
measure of fairness as between the parties before 1t. This
is not 80 in & eriminal case where the measure of fairness
requites o single procedural stawdard for all who may

he eharged,

Tn People v. Pitbro, 85 Cal. App. 789, 260 Pac. 503
(1927), the defendant Pilbro refuged to join in any of {he
challenges and merely stated that he was satisfied with
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the jury us it was, In this criminal case, the other de-
fendant, Walsh, hronght the appeal. It will be noted
(hat m both M uller and Pitbo the appellunt was the de-
fendant who was anxions to agree us to the challenges.
It is not evident from the opinion in Pélbre that the con-
stitutional question of equal protection wus even argned.
The Muller case was cited with a brief explanation of its
holding, 11 iz not apparent that this brief mention of
equal protection in anything but dictum in the Pilbro case.

Certainly the theory of the W uller casc, which ap-
parently inflnenced the Court in the instant case, is not
the theory upon which the appellant Bowne raised this
eonstitutional question, The Ceurt’s eopinion on this
point is shallow and ill-reasoned. The Court states as
follows:

‘“Section 77-30-2 docs not deny the equal pro-
teetion of the laws, and thus violate the Fourteenth
Amendment, for the reason that fhe same rule
applies to all the defendants alike when they are
tried jointly and does not discriminale against any
ore defendant when the statnte 1s followed as in-
terpreted by the Nemier ense. In other words the
test of equal protection under the slaute in ques-
tion 1s not based on its application to a jeint de-
fendant who refuses to follow tle statute in the
colleetive exercise of hig peremptory challenges,
as contended by defendant Bowne, Since fhe staf-
wte applies the same to each joint defendant i the
crereise of their perven ptory challenges collective-
[y, 1t 1s not diseriminatory, and Bowne wuas not
denied the egual protection of the law.”

With this reasoning the (lourt could never find an un-
reasonahle differentintion between classes within the
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meaning of Stafe v. Mason, supra. The Court in fact looks
only to one elass, and states that there iz no diseriming-
tion since all defendants within that vse class are treated .
equally. With this analysis the Court could justily a
statute which flatly provided that all persons tried
Jointly could exereise no peremptorics whatsoever, This
same reasoning would support a statute which denied
any peremptory challenges te defendants having red hair,
since 1lic same rule would apply to all ilie defendants alike
when they had red hair and would nol discriminate
against any one defendant.

The Court’s reasoning renders the 14th Amendment
to the Constitution meaningless, While it is true that in
eonstruing a statufe, ail doubts should be resolved in
favor of constitutionality, this rule does not require us
to ignore the Constitution, or apply it in such a man-
ner as to reduee it {o a set of meaningless generalities —
the vestige of a determination {o be governcd by laws
rather than men. If it is to have any meaning at all, the
14th Amendment must be applied as suggested in State v.
Mason, supra. Certainly § 77-30-2 creaies a separate
class of defendants, vz, those tried jointly who cannot
agree with the other joint defendants as to the exercise of
the peremptory challenges, the other class being all other
defendants granted rights under § 77-30-15. Certainly
there i1s discrimination, sinee these defendants are ex-
cluded from the substantive provisions of § 77-30-15.
(‘ertainly the diseriminatien iz unreasonahble and arbi-
trarv. The two classes of defendants are in all respects
identical exeept for the procedural aspect of the joint

ided by the Institute of Museum and Library Services
d by the Utah State Library.
ntain errors
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trial in onc class. There is no purpose which would jus-
tify such a diflerentiation, in fact the legislature prob-
ably never intended it. When the I14th Amendment is
applied properly, there is only on¢ answer, the appellant
was denied the equal protection of the laws in that Utah
Code Ann. §77-30-2 (1953) is violative of the Constitution
of the United States.

CONCLUSION

The Appellant Bowne respectfully arges that the
Court will find its decision rendered in this case to be
untenable and therefore grant a re-hearing.

Respectfully submitted,

HANSEN AND MILLER
Counsel for Appellant Bowne

410 Empire Building
Salt Lake City, Utah
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