Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

1992

Hi—Country Estates Homeowners Association v.
Bagley & Company, et al : Reply Brief

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu cal
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Val R. Antczak; Parsons Behle & Latimer; Ralph J. Marsh; Brackman Clark & Marsh; Attorneys for
Appellees.

Larry R. Keller; Keller & Lundgren; Attorney for Appellant.

Recommended Citation

Reply Brief, Hi-Country Estates Homeowners Association v. Bagley & Company, No. 920450 (Utah Court of Appeals, 1992).
https://digitalcommons.law.byu.edu/byu_cal/3404

This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3404&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3404&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3404&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3404&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1/3404?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F3404&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

U'A" WANIWES ' - -

ERIEF }
JTAH r%j \%
YOCUMENT
<FU
50
A0
DOCKET NO. 120420

IN THE UTAH COURT OF APPEALS

* % k * % * % %

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a Utah

corporation,
Case No. 920450-CA

Plaintiff/Appellant,
vsS.
BAGLEY & COMPANY, et al.,

Priority Classification

)
)
)
)
)
)
)
)
)
)
) No. 16

Defendants/Appellees.

* %k %k %k % % % *

REPLY BRIEF OF FOOTHILLS WATER COMPANY

On Appeal From The Third Judicial District Court
of Salt Lake County, Honorable Pat B. Brian, Presiding

VAL R. ANTCZAK (0120)
of and for

PARSONS BEHLE & LATIMER

Attorneys for Appellee
Foothills Water Co.

LARRY R. KELLER (1785) 201 South Main St., Suite 1800
Attorney for Appellant P.O. Box 11898

257 Towers, Suite 340 Salt Lake City, UT 84148-0898
257 East 200 South - 10 Telephone: (801) 532-1234

Salt Lake City, Utah 84111
Telephone: (801) 532-7282

RALPH J. MARSH
of and for
BRACKMAN, CLARK & MARSH
Attorney for Appellees Bagley &
Company and Gerald H. Bagley
68 South Main, #800
Salt Lake City, Utah 84101

0CT 28 1992



IN THE UTAH COURT OF APPEALS

* * % * % % * *

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a Utah
corporation,

Case No. 920450-CA
Plaintiff/Appellant,

vs.

BAGLEY & COMPANY, et al.,

Priority Classification

)
)
)
)
)
)
)
)
)
)
) No. 16

Defendants/Appellees.

* % % % % * % *

REPLY BRIEF OF FOOTHILLS WATER COMPANY

On Appeal From The Third Judicial District Court
of Salt Lake County, Honorable Pat B. Brian, Presiding

VAL R. ANTCZAK (0120)
of and for

PARSONS BEHLE & LATIMER

Attorneys for Appellee
Foothills Water Co.

LARRY R. KELLER (1785) 201 South Main St., Suite 1800
Attorney for Appellant P.O. Box 11898

257 Towers, Suite 340 Salt Lake City, UT 84148-0898
257 East 200 South - 10 Telephone: (801) 532-1234

Salt Lake City, Utah 84111
Telephone: (801) 532-7282

RALPH J. MARSH
of and for
BRACKMAN, CLARK & MARSH
Attorney for Appellees Bagley &
Company and Gerald H. Bagley
68 South Main, #800
Salt Lake City, Utah 84101



LIST OF PARTIES

Hi-Country Estates Homeowners Association,
a Utah corporation

Bagley & Company
Dr. Gerald Bagley
Hi-Country Estates, Inc., a Utah

dissolved corporation

HI-Country Estates Second, a dissolved
Utah Partnership

Keith Spencer

Charles Lewton

Foothills Water Company, a Utah corporation

J. Rodney Dansie

W. Norman Sims

William P. Turner

Plaintiff-
Appellant and
Cross-Appellee

Defendant,
Cross-Appellant

Defendant,
Cross-Appellant

Defendant

Defendant

Defendant,
Counterclaim
Defendant and
Cross-Appellee

Defendant,
Counterclainm
Defendant and
Cross-Appellee

Defendant,
Counterclaimant,
Appellee and
Cross-Appellant

Defendant

Counterclaim
Defendant and
Cross-Appellee

Counterclaim
Defendant and
Cross-Appellee



TABLE OF CONTENTS

Page
STATEMENT OF JURISDICTION. ...t ccceeeeececsccsoscccscsssoassnssssnssl
STATEMENT OF ISSUES. ... .cccoeceeceoccces e
DETERMINATIVE ST ATUTES. ..t ctcceeecceccsssosscassscscaes cecesscessel
STATEMENT OF THE CASE. ... .ccccececoccscnse e
REPLY TO APPELLANT'’S RESPONSE TO APPELLEE FOOTHILLS

WATER COMPANY’S STATEMENT OF FACTS. .. ¢ccceeeccoase .~ |
ARGUMENT. ... ..cecceeecoccccocos ceeseenns ceeeecsesecssecrsscssceesed

I. THE ASSOCIATION’S ARGUMENT THAT REVERSAL

IS REQUIRED BECAUSE OF THE ABSENCE OF

FINDINGS OF FACT SUPPORTING THE COURT'’S

DECISION IS WITHOUT MERIT UNDER CURRENT
UTAHLAW.--. ......... ® & o o o o o o .0.....O..D....C.l..'.o.g

II. THE STIPULATED FACTS REQUIRE QUIETING
TITLE INFOOTHILLS ..... ....‘O..‘...l‘.‘.t.t.....‘.l.ls

III. CASE LAW FULLY SUPPORTS THE LOWER COURT’S
RULING THAT FOOTHILLS SHOULD RECEIVE A
QUIET TITLE ORDER IF THE ASSOCIATION DID
NOT PAY THE $98,500 BY A DATE CERTAIN...............16

IvV. UTAH CODE ANN. § 54-4-21 IS NOT APPLICA-
BLE TO THI8 MATTER. .. ...ccccececcccccscscscssssssossssll

v. THE 1977 WELL LEASE WAS A RECORDED DOCU-

MENT WHICH SPECIFICALLY GRANTS RIGHTS
WHICH CONTINUE AFTER ITS EXPIRATION.......cccce0ee...24

ADDENDUM....QI.............'......l.‘...Cl................'.l....

A. STIPULATED STATEMENT OF UNDISPUTED FACTS
AND DISPUTED CONTENTIONS.:.:.cccccscccsscscccccscsccscscssssss

Bl TRIAL EXHIBITSOOOO.....l..‘........'......O.‘....I.‘...
CONCLUSION--.........a.o...........................--..........24

(1)



TABLE OF AUTHORITIES

Page
Case Authority
50 West Broadway v. Redevelopment Agency, 784
P.2d 1162, 1171 (Utah 1989)......... et esecccssaces s .e..10

Acton v. Deliran, 737 P.2d 996 (Utah 1987)..cceeeeceeeecsaa1ll, 12

Adams v. Board of Review of Indus. Comm’n,
821 P.2d 1 (Ut. Ct. App. 1991).c.ccvuuennnnn. e teeeeeeeeeeaa 14

Anderson V. Utah County Bd. of County
Commr’s., 589 P.2d, 1214 (Utah 1979)........ cessesessessessll

Epstein v. Epstein, 741 P.2d 974, 977 (Ut.
Ct. App‘ 1987).'.......I‘.C'.‘.Q.. ....... ...’..‘..'...000..12

Farrell v. Turner, 25 Utah 2d 351, 355, 482
P.2d 117, 119 (1971)...... ce e s ccscetesscesscssnsansens cees.13

Federal Power Commission v. Hope Natural Gas
Company, 320 U.S. 591, 64 S.Ct. 281
(1944)..l.l....l.......‘. .......... ® @ O & o & o ¢ o o 0 o 00000000001022

Fouser v. Paige, 612 P.2d 137, 139 (Idaho

1980)oato.cocoo-n-ooooocoo.cc.oo.lcoo.oooo.o.oo‘oouocooooo-17

Kinkella v. Baugh, 660 P.2d 233, 236 (Utah
1983).Q.........'....‘.Q.‘ ......... .‘QQ.CQ....'.“...11,12,13

Lee v. Lee, 744 P.2d4 1378, 1380 (Ut. Ct. App.

1987)..‘.......'..“......‘...l.‘l....'..'...‘...l....Q..I'lz

Maddox v. Norman, 669 P.2d 230, 236 (Mont.
1983) ceeescceosocccssssscccscoccccccansnas ceecesssessal7,18,20,21

Mojave Uranium Co. v. Mesa Petroleum Co., 22
Utah 24 239, 244 n.7, 451 P.2d 587, 591
nc7 (1969)..Ol.“..o".‘!...tt ........... .-.00.0.0!0'00..0.13

Mower v. McCarthy, 122 Utah 1, 6, 245 P.2d
224, 226 (1952)...00‘.0... 0000000000 0.000'.....00.000.0..0.13




Palmer v. PaImer, 803 P.2d 1249, 1253 (Ut.
Ct. App. 1990)...... ceceeeescereaersssneean s

Rase v. Castle Mountain Ranch, Inc., 631 P.2d
680, 684 (Mont. 1981)..cccveennccass cecesnean

Seal v. Mapleton City, 598 P.2d 1346, 1348
(UEAN 1979) « v e e eeeeneeneenceneeneennannens

Sorenson v. Beers, 614 P.2d 159, 160 (Utah
1980) ceeeeeccoococccns ceeeseseenns cssssccscs

State v. Harrison, 805 P.2d 769, 784 n.26
(Utah Ct. App. 1991)..cccceeccenns ceeeeeenans

State v. Ramirez, 817 P.2d 774 (Utah 1991)......

State v. Trujillo-Martinez, 814 P.2d 596, 600
(Ut. Ct. ApPpP. 1991) .. cceececcccccnssscccasns .

Strahan v. Bush, 773 P.2d 718, 721 (Mont.
1989) veeenn ceesececsssesaans ceceecccsecnnnns

Utah Power & Light Co. v. Public Service Com-
mission, 107 Utah 155, 152 P.2d 542
(1944) v e vviennnnenennnnn et ettt

Whitehouse v. Whitehouse, 790 P.2d 57, 65
(Ut. Ct. APP. 1990) . cvceeeencacannnns e

Statutory Provisions

Utah Code Ann. § 54-2-21..cccccteeccscssssnncss .

Utah Code Ann. §§ 57-6-1 to 57-6-8 (1990 &
Supp. 1992)...cccceeccccccs ceesssessessecsese

Utah Code Ann. § 78=2-=2(3)(J) ceeececcsccccnns .o

Utah Code Ann. § 78-40-5 (1987) .cccceeeenccsconns

(iii)

ceteeneeee...17,20

00-00-0..00....13

............... 12
et 3,21,23
e e ..16

..O...‘..'Q...-.l

...........‘.3,16



Treatises

Restatement of Restitution § 42 at 169 (1937)........

(iv)



STATEMENT OF JURISDICTION

This Court has jurisdiction over this matter pursuant

to Utah Code Ann. § 78-2-2(3)(3).

STATEMENT OF ISSUES

1. Whether the district court properly awarded
judgment quieting title to the disputed water system in the name
of Foothills Water Company. The standard for review is whether
the district court’s judgment was clearly erroneous in light of
the evidence of record.

2. Whether the district court, in the exercise of its
equitable powers, properly conditioned a contemplated award of
judgment quieting title in favor of the Homeowners’ Association
upon the payment of fair compensation within a specified period.
The standard for review is whether the district court’s decision
constituted an abuse of discretion.

3. Whether the district court erred in determining
the sum of $98,500 as just compensation for the water system and
water right. The standard for review is whether the district
court’s determination was clearly erroneous in 1light of the
evidence of record.

4, Whether the district court properly denied the

Homeowners’ Association’s motion for summary judgment on the



issue of fair” compensation. The standard for review is whether
the district court’s decision is sustainable as a matter of law.

5. Whether the district court properly determined
that a certain Well Lease and Water Transportation Agreement
constitutes a valid encumbrance on the water system. The stan-
dard for review is whether the district court’s determination was
clearly erroneous in light of the evidence of record.

6. Whether the correctness of an interlocutory order
of the district court conditioning a contemplated award of
judgment quieting title to the disputed water system upon the
continuing right of Foothills to transport water through the
water system to its customers is properly before this Court.
This is a question for law for determination by this Court.

7. Whether the district court erred in dismissing
Foothills’ Claims against the Association of Messrs. Spencer,
Lewton, Sims and Turner for a slander of title. The standard of
review is whether the district court’s decision was supported by

substantial evidence.



DETERMINATIVE STATUTES

Utah Code Ann. § 54-4-21. Valuation of public utilities.

The commission shall have power to
ascertain the value of the property of every
public utility in this state and every fact
which in its judgment may or does have any
bearing of such value. The commission shall
have power to make revaluations from time to
time and to ascertain the value of new con-
struction, extensions, and additions to the
property of every public utility; provided,
that the wvaluation of the property of all
public utilities doing business within this
state located in Utah as recorded in accor-
dance with section 54-4-22 of this chapter
shall be considered the actual value of the
properties of said public utilities in Utah
unless otherwise changed after hearings by
order of the commission. In case the commis-
sion changes the valuation of the properties
of any public utility said new valuations
found by the commission shall be the valua-
tions of said public utility for all purposes
provided in this chapter.

Utah Code Ann. § 78-40-5. Setoff or counterclaim for improve-
ments made.

When damages are claimed for withholding the
property recovered, upon which permanent
improvements have been made by a defendant,
or those under whom he claims, holding under
color of title adversely to the claims of the
plaintiff, in good faith, the value of such
improvements, except improvements made upon
mining property, must be allowed as a setoff
or counterclaim against such damages.



STATEMENT OF THE CASE

This action was commenced by Hi-Country Estates
Homeowners’ Association, a Utah corporation whose shareholders or
"members” are the owners of lots within a subdivision in Salt
Lake County known as Hi-Country Estates, Phase I (the ”Associa-
tion”). (R. 567).1 The Association sought an order quieting
title in its name to: (1) the water delivery system which serves
the subdivision and adjacent areas; (2) the water rights used to
supply water through that system; and (3) two parcels of 1land
within the subdivision identified as “~Water Tank Lots.”
(R. 1159-1164).2 Foothills Water Company (”Foothills”), the cer-
tificated water utility presently operating the water systenm,
counterclaimed seeking an order quieting title its name. Addi-
tionally, Foothills sought damages for slander of title against
the following for their respective roles in issuing and obtaining
various written instruments which the Association has used in a

deliberate effort to seize ownership and control of the water

1 For the convenience of the court, Foothills Water Company
has attached a copy of the record below as an addendum to this
Reply Brief.

2 Although the pleadings do not so indicate, at this point,
the Association only lays claim to the part of the system physi-
cally located within subdivision boundaries, together with the
entire water right.



system and water right from Foothills (R. 346-351, 567):
(1) Keith Spencer and Charles Lewton, two former officers of the
corporation involved in the original subdivision development;
(2) the Association; and (3) W. Norman Sims and William P.
Turner, two individual members and former officers of the
Association.

On August 25, 1988, this matter came on for trial
before the district court, Judge Pat B. Brian presiding. Midway
through the examination of the first witness, Judge Brian invited
counsel to his bench and inquired whether the proceedings could
be substantially simplified by having the parties stipulate to
some of the facts and identify, by way of proffers, the evidence
which they would present on truly disputed fact issues. Thereaf-
ter, the parties agreed to a continuance of the trial for the
purpose of attempting to arrive at a stipulated statement of
facts. The transcript of the court’s proceedings indicates that
after the parties had recited their agreement with respect to the
procedure to be followed, the court commented that if an
evidentiary hearing was required, someone should contact the
judge’s clerk aﬁd arrange such a hearing. (R. 1660 (pp. 28-31)).

On October 14, 1988, the parties filed with the court a
Stipulated Statement of Undisputed Facts and Disputed Conten-

tions. 1In support of its position with respect to the disputed



issues, Foothills prepared and submitted an extensive set of
proffers of the testimony of the various individual witnesses who
it would call with respect to those issues, supported in large
part by affidavits and deposition transcript. No proffers of any
kind were filed on behalf of any of the other parties in this
action. (R. 453-596, 607-654).

On October 25, 1988, this matter was reconvened before
Judge Brian. The parties presented argument with respect to their
respective positions, after which the court proceeded to rule on
all issues regarding the ownership of the water system, including
issues which had been identified by the parties as disputed. The
court resolved all ownership issues in favor of the Association,
notwithstanding the fact that the only party which had supported
its position with respect to those disputed issues by the filing
of the proffers was Foothills. (R. 895-905).

The record is unclear regarding what conversations had
taken place between the parties’ respective counsel and the clerk
of the court regarding conducting an evidentiary hearing. Foot-
hills believed, however, that because the other parties had
failed to support their positions with respect to the disputed
issues by even identifying evidence which they would offer in
support of their positions, the court had two options -- either

rule in Foothills’ favor on all disputed fact issues or, at the



very least, identify those disputed issues of fact on which the
court needed to hear evidence in order to render a decision.
Accordingly, Foothills filed a motion to reconsider the court’s
ruling and indicated that the court had resolved numerous signif-
icant issues of fact against Foothills without the benefit of any
evidence, by way of proffer or otherwise, to support its rulings.
(R. 906-908, 927-948). The district court denied Foothills’
motion for reconsideration, ruling that by failing to contact the
court to schedule an evidentiary hearing, Foothills had waived
the right to an evidentiary hearing on the disputed issues of
fact. The court, however, offered no explanation as to how it
could resolve disputed fact issues against Foothills in the face
of uncontroverted proffers of evidence from Foothills on those
disputed issues. (R. 1166).

In its ruling from the bench on October 25, 1988, and
the resulting Order on Ownership Issues signed by the court Octo-
ber 20, 1989, the court indicated that title to the disputed
water systems would be quieted in the name of the Association
upon the reimbursement to Foothills and/or Bagley & Company of
amounts to be ;ietermined by the court at a later evidentiary
hearing. (R. 897). The court conducted its evidentiary hearing
on the subject of compensation on July 30 and 31 and September 1,

1990. (R. 1953-2504). Finally, on October 31, 1990, the court

-7



entered an order awarding the sum of $98,500 to Foothills as com-
pensation for the water system, providing that title would be
quieted in the name of the Association upon payment of that sum
of money any time prior to August 15, 1991. (R. 1626-1628).

Foothills then moved for certification of the court’s
orders to date pursuant to Rule 54 (b) because it did not want to
wait an additional ten months before the inevitable appeal could
commence. (R. 1557-1565). The Association opposed Foothills’
motion, arguing that the parties should be required to wait until
the issuance of a final quiet title order because the outcome
would depend on whether the money was in fact paid. The district
court agreed with the Association. (R. 1573). Consequently,
although the court denied Foothills’ request for certification,
it clarified its prior order by order dated February 5, 1991, to
provide that if the sum of $98,500 was not paid by the Associa-
tion to Foothills by August 15, 1991, title to the disputed water
system would be quieted in the name of Foothills rather than the
Association. (R. 1648).

Ultimately, the Association did not pay the $98,500 as
ordered by the aistrict court. Consequently, on August 20, 1992,
the district court entered its Quiet Title Order in Favor of

Foothills. Accordingly, title to the disputed water system, the



water right and the Water Tank lots was quieted in the name of
Foothills. (R. 1931-1935).

REPLY TO APPELLANT’S RESPONSE TO APPELLEE
FOOTHILLS WATER COMPANY’S STATEMENT OF FACTS

Foothills replies to the Response of appellant to
appellee Foothills Water Company’s statement of facts as follows:

1. In reply to paragraph 4 of appellant’s Response,
the copy of the 1974 Agreement in question was admitted as an
exhibit.

2. In reply to appellant’s Response, q§ 6 of the 1977
Well Lease Agreement with Jessie Dansie contains express provi-
sions of that Well Lease providing an ongoing right to Jessie
Dansie to use the water system in question. This was recognized
by the Judge below.

ARGUMENT
I. THE ASSOCIATION’S ARGUMENT THAT REVERSAL IS

REQUIRED BECAUSE OF THE ABSENCE OF FINDINGS

OF FACT SUPPORTING THE COURT’S DECISION IS

WITHOUT MERIT UNDER CURRENT UTAH LAW.

In their Consolidated Reply and Cross Appeal Brief, the
Association argues that this court must reverse the trial court’s
order quieting title in favor of Foothills because the lower
court allegedly failed to make the requisite findings of fact

required by Rule 52 of the Utah Rules of Civil Procedure. In

this regard, it should be noted that many of the district court’s



#findings of fact” are actually conclusions of law. An appellate
court is not bound by the trial court’s classification of a find-

ing of fact or conclusion of law. 50 West Broadway v. Redevelop-

ment Agency, 784 P.2d 1162, 1171 (Utah 1989). This court, there-

fore, can determine the proper classification of the district
court’s ”findings of fact” and review them accordingly. Even
assuming that this court finds that the district court’s findings
of fact are properly captioned, the Association’s argument is
without merit.

In support of its argument, the Association cites

Anderson v. Utah County Bd. of County Commr’s., 589 P.2d, 1214

(Utah 1979); a case it refers to as the ”seminal Utah case con-
struing rule 52.7 In 1979, Anderson was indeed the standard
applicable to issues involving the failure of trial courts to
make findings of fact. Recent decisions by both this court and
the Utah Supreme Court, however, demonstrate that Anderson is no
longer applicable.

For example, in 1980, the Utah Supreme Court cited
Anderson as support for the proposition that ~”the trial court
must make findihgs on all material factual issues raised by the

evidence.” Sorenson V. Beers, 614 P.2d 159, 160 (Utah 1980).

The court liberalized the Anderson standard, however, by affirm-

ing the trial court despite allegedly insufficient findings,

-10-



stating that "”[a]lthough more detailed factual findings would
have been appropriate, thereby making explicit that which is nec-
essarily implicit in the court’s findings, such additional find-
ings in this case were not mandatory.” Id.

In 1983, the Utah Supreme Court again addressed the

requirements imposed on trial courts by Rule 52 in Kinkella v.

Baugh, 660 P.2d 223 (Utah 1983). The court began its discussion
by stating that ”the trial court should make findings on all
material issues tried by the parties, and a failure to do so is
generally considered a reversible error and requires a remand.”
Id. at 236. As in Sorenson, however, the court again liberalized
the Anderson standard by holding that the trial court’s failure
to make the required findings of fact was harmless error ”because
the facts in the record . . . [were] clear, uncontroverted, and
capable of supporting only a finding in favor of the judgment.”
Id.

The Kinkella decision represented a generous liberal-
ization of and exception to the Anderson standard. In Acton v.
Deliran, 737 P.2d 996 (Utah 1987), the Utah Supreme Court reaf-
firmed Kinkell; as the applicable standard, stating that
n(flailure of the trial court to make findings on all material
issues is reversible error unless the facts in the record are

’clear, uncontroverted, and capable of supporting only a finding

-11-



in favor of the judgment.’” Id. at 999 (citing Kinkella, 660

P.2d at 23e6). The Acton standard remained as the applicable
standard for several years. Indeed, Acton was cited with
approval by this court on several occasions. See, State wv.

Trujillo-Martinez, 814 P.2d 596, 600 (Ut. Ct. App. 1991); Palmer

v. Palmer, 803 P.2d 1249, 1253 (Ut. Ct. App. 1990); Whitehouse v.

Whitehouse, 790 P.2d 57, 65 (Ut. Ct. App. 1990); Lee v. Lee, 744

P.2d 1378, 1380 (Ut. Ct. App. 1987); Epstein v. Epstein, 741 P.24d

974, 977 (Ut. Ct. App. 1987); see also State v. Harrison, 805

P.2d 769, 784 n.26 (Ut. Ct. App. 1991) (citing, without reference

to Acton, Kinkella as the applicable standard).

In 1991, however, the Utah Supreme Court announced a

further 1liberalized standard in State v. Ramirez, 817 P.2d 774

(Utah 1991), stating that ”in cases in which factual issues are
presented to and must be resolved by the trial court but no find-
ings of fact appear in the record, we ‘assume that the trier of
fact found them in accord with its decision, and we affirm the
decision if from the evidence it would be reasonable to find
facts to support it.’” Id. at 787 (citation omitted). The court
continued by retracing the evolution of the applicable standard
as follows:

This court in Acton v. Deliran, 737 P.2d 996

(Utah 1987), stated, “”Failure of the trial

court to make findings on all material issues

is reversible error unless the facts in the
record are rclear, uncontroverted, and

-12-



capable of supporting only a finding in favor
of the judgment.’” Id. at 999 (quoting
Kinkella v. Baugh, 660 P.2d 233, 236 (Utah
1983)). The court of appeals apparently
relied on this statement of the standard in
its recent decision in State v. Harrison, 805
P.2d 769, 784 n.26 (Utah Ct. App. 1991).
Acton’s precise wording of the standard, how-
ever, is not entirely accurate. It is true
that Kinkella v. Baugh, upon which the Acton
court relied, did find the trial court’s
failure to make findings harmless because the
facts in the record were ”clear,
uncontroverted, and capable of supporting
only a finding in favor of the judgment.”
Kinkella, 660 P.2d at 236. However, Kinkella
did not say that in all other circumstances,
a failure to make findings on all material
issues is reversible error. Rather, it is
only one ground for avoiding reversal for not
making such findings. In finding the error
harmless, the Kinkella court cited Corpus
Juris Secundum, which 1lists the ”clear and
uncontroverted” standard as only on of sev-
eral ways to avoid reversing a trial court
that fails to make findings. See 5B C.J.S.
Appeal and Error § 1790 (1958). Furthermore,
this court has recognized many other ways,
C.J.S. lists as ways to avoid reversing such
a trial court. See, e.g., Sorenson v. Beers,
614 P.2d 159, 160 (Utah 1980) (trial court
upheld where requisite factual findings that
were not made would only make explicit what
was already implicit in other findings); Seal
v. Mapleton City, 598 P.2d 1346, 1348 (Utah
1979) (presumption that trial court found
facts necessary to support judgment); Farrell
v. Turner, 25 Utah 24 351, 355, 482 P.24 117,
119 (1971) (even without requisite findings,
trial court will be upheld if there is compe-
tent evidence to support a ruling); Mojave
Uranium Co. v. Mesa Petroleum Co., 22 Utah 24
239, 244 n.7, 451 P.2d 587, 591 n.7 (1969)
(presumption that findings, if made, would be
in harmony with decision); Mower v. McCarthy,
122 Utah 1, 6, 245 P.2d 224, 226 (1952)
(absent findings we affirm if it would be
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reasonable to find facts to support
conclusion).

Ramirez, 817 P.2d at 787 at n.6. The court continued by summa-
rizing the standard which is now applicable:

In summary, the general rule is best and most
inclusively stated as it was set forth in
Mower: this court upholds the trial court
even if it failed to make findings on the
record whenever it would be reasonable to
assume that the court actually made such
findings.

Id.

Thus, the court made clear that the Anderson standard
has not only been liberalized but also abandoned. Accordingly,
this court has generously liberalized the applicable standard.

For example, in Adams v. Board of Review of Indus. Comm’n, 821

P.2d 1 (Ut. Ct. App. 1991), this court stated that ”[a] finding
may be implied if it is clear from the record, and therefore,
apparent upon review, that the finding was actually made as part
of the tribunal’s decision.” Id. at 5. 1In sum, Anderson is no
longer good law. Recent holdings of this court and the Utah
Supreme Court make that clear. The applicable standard currently
supported by the Utah Supreme Court and, therefore, in effect in
Utah courts, is expressed in Ramirez.

In any event, in its October 20, 1989 Findings of Fact
and Conclusions of Law, the court below specifically adopted and

incorporated by reference ”as its own Findings of Fact, the
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parties’ Stipulated Statement of Undisputed Facts dated September
16, 1988, paragraphs one through eighty-nine, inclusive.” That
is the operative document from which the appeal concerning the
court’s ownership determinations proceeds. Given the court’s
incorporation of the stipulated facts, any diversion in the Octo-
ber 20, 1989 order should be ineffectual, leaving this court to
consider the correctness of the decision based solely on the
stipulated facts.

ITI. THE STIPULATED FACTS REQUIRE QUIETING TITLE
IN FOOTHILLS.

The many ”disputed” facts argued by the Association in
its brief do not vitiate the stipulated facts which, upon a full
reading, require quieting title in Foothills. Moreover, this
court can make a decision regarding only what is required by the
stipulated facts by reviewing those stipulated facts in detail.
The court has the unique opportunity in this matter of having a
relatively limited record upon which the court below could have
made its decision. Foothills submits that upon review of this
limited record this court will conclude that title should be qui-

eted in Foothillils.
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III. CASE LAW FULLY SUPPORTS THE LOWER COURT’S
RULING THAT FOOTHILLS SHOULD RECEIVE A QUIET
TITLE ORDER IF THE ASSOC.ATION DID NOT PAY
THE $98,500 BY A DATE CERTAIN.

As noted in the Statement of Facts, the trial judge
quieted title in the Association provided that the Association
pay $ 95,500.00 to Foothills. In this regard, the trial court
ordered that a Quiet Title Order would issue to Foothills if the
Association failed to pay Foothills the required $98,500.00 by
August 15, 1991. In their Opening Brief, the the Association
challenges this ruling, stating that ”counsel for Homeowners has
been unable to find a single case of any kind which would support
the remedy fashioned by the trial judge here!” Appellant’s Open-
ing Brief at 29. The implication of this statement is that
because the Homeowner’s counsel was unable to find support for
the trial court’s ruling, such support does not exist. Careful
research of the case law addressing the issue, however, indicates
that this implication is incorrect.

The basis for the trial court’s ruling is Utah Code
Ann. § 78-40-5 (1987) and Utah Code Ann. §§ 57-6-1 to 57-6-8
(1990 & Supp. 1992) which allow for the recovery of the value of
improvements made in good faith by one party to real property
that is subsequently found to be owned by another party. These
statutes are commonly known as occupying claimant statutes or

betterment statutes. Restatement of Restitution § 42 at 169
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(1937); Fouser v. Paige, 612 P.2d 137, 139 (Idaho 1980). The

common law rule from which many of these statutes stemmed was
equitable in nature. Id. at comment c. (”[A] court of equity
requires one seeking its assistance against an improver of land
to do equity by making compensation a condition to relief . . .
.”). Accordingly, proceedings involving betterment statutes or
occupying claimants statutes are equitable in nature. See Rase

V. Castle Mountain Ranch, Inc., 631 P.2d 680, 684 (Mont. 1981).

The Association admits that it would have been per-
fectly proper for the court to order that Foothills receive the
value of any improvements made in the water system as a set-off
or counterclaim against damages claimed by the Association. The
Association’s Opening Brief at 27. Similarly, it would have been
proper for the court to impose a lien in favor of Foothills.
Both of these statements, however, imply that in resolving this
dispute, the court was bound by rigid rules of law. This impli-
cation is incorrect. 1Indeed, ”[c]ourts of equity are not bound
by cast-iron rules. The rules by which they are governed are
flexible and adapt themselves to exigencies of the particular

case.” Maddox v. Norman, 669 P.2d 230, 236 (Mont. 1983). In

this regard, a court sitting in equity has all the power requi-
site to render complete justice between the parties. Id.;

Strahan v. Bush, 773 P.2d 718, 721 (Mont. 1989). 7 [T]his
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includes the power to fashion an equitable result.” Maddox, 669
P.24 at 237.

Applying the principles discussed above, other courts
have fashioned remedies similar to the remedy fashioned by the

trial court in this case. For example, in Castle Mountain Ranch,

a Montana trial court was faced with resolving a dispute involv-
ing cabin sites which surrounded a lake about 15 or 20 miles from
Deer Lodge, Montana. These sites were owned until 1972 by Rock
Creek Irrigation, Inc., a subsidiary of Williams and Tavenner,
Inc. (”W&T”) which operated a surrounding ranch. In 1972, W&T
sold the ranch, including the lakeshore property, to Ward Paper
Box Co. (”Ward). Subsequently, the ranch was transferred to Cas-
tle Mountain Ranch, Inc. Louis Ward was the principal share-
holder or Owner of both Ward and Castle Mountain Ranch, Inc.

The plaintiffs were owners of summer homes and cabins
around the lake. From 1922 until 1972, the plaintiffs and their
predecessors, who were friends, neighbors and employees of the
ranch owners, built and improved summer homes on the lakefront
property with the consent and permission of W&T. The relation-
ship between the cabin owners and ranch owners was amicable for
at least 50 years. The cabins were expanded, renovated, modern-
ized, improved, inherited, bought and sold without interference

from the ranch owners.
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Originally, the relationship between the cabin owners
and ranch owners was not reduced to writing. 1In 1963, however,
the cabin owners signed documents prepared by the ranch owners’
attorney entitled ”license agreements” which included, inter
alia, a termination provision. W&T never served notice of termi-
nation as required by the termination provision on any of the
cabin owners. Additionally, from 1963 to 1972, the license
agreement was breached in many respects by several owners without
objection.

In 1969, one of the ranch owners died and eventually
the ranch was sold to Ward. Attached to the contract was a
schedule of the license agreements. Louis Ward requested that
W&T terminate the license agreements. One of the ranch owners
testified, however, that they refused to do so, adding that if
termination of the license agreements had been a condition of the
sale, the ranch owners would not have agreed to the sale. After
the property was transferred on July 11, 1973, however, the new
owners sent each of the cabin owners a termination notice.

Subsequently, the cabin owners filed an action seeking
injunctive reliéf and an order quieting title in their cabins and
establishing permanent easements. The trial court found that
although the cabin owners had no right, title or interest in the

property, the conduct of W&T created a constructive trust in the
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improvements placed on the property by the cabin owners. This
constructive trust was imposed upon Ward as an equitable lien on
the property in favor of the cabin owners. The court determined
that the equitable lien could be satisfied by a continued use of
the property by the cabin owners for a reasonable period of time
or by compensation and money paid by Ward to the cabin owners for
the value of the structures. Ward appealed.

On appeal, the Montana Supreme Court could have
insisted that the trial court adhere to rigid rules of law
regarding the creation and imposition of liens. Similarly, the
appellate court could have required that the trial court comply
with strict formalities regarding counterclaims or set-off
claims. The court, however, correctly stated that 7”[a] court
sitting in equity causes is empowered to determine the questions
involved in the case and to do complete justice,” adding that
7[tlhe court has all of the power requisite to render justice

between the parties . . . .” Castle Mountain Ranch, 631 P.2d at

687. With these concepts in mind, the court affirmed the trial
court’s ruling, summarizing its opinion by simply stating: ”We
find the resu1£ is equitable.” Id. In other words, the court
acknowledged that a court sitting in equity has the power to

fashion an equitable result. Maddox, 669 P.2d at 237.
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The reasoning of the Montana Supreme Court in Castle

Mountain Ranch is directly applicable to this case. The trial

court in this case could have complied with legal formalities
regarding the imposition of liens and the filing of set-off
claims and counterclaims. As noted above, however, a court sit-
ting in equity is bound not by rigid rules of law but by rules
which are flexible and adaptable to the facts of a given case.
Maddox, 669 P.2d at 236. Additionally, as acknowledged by the

Montana Supreme Court in Castle Mountain Ranch, a court sitting

in equity has the power to fashion an equitable result. Id. at
237. The trial court in this case exercised its equitable powers
appropriately and with discretion by fashioning a remedy which
was fair to both parties in 1light of all the relevant facts.
Accordingly, this court should affirm the trial court’s ruling in

this regard.

IV. UTAH CODE ANN. § 54-4-21 IS NOT APPLICABLE TO
THIS MATTER.

The Association cites Utah Code Ann. § 54-2-21 as sup-
port for its argument regarding the district court’s proceedings
concerning valuation. This provision, however, is a Public Ser-
vice Commission ratemaking statute. Accordingly, this provision

is not applicable to this matter.
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The Association also cites Utah Power & Light Co. v.

Public Service Commission, 107 Utah 155, 152 P.2d 542 (1944) as

support for its argument.3 This opinion, authored by Justice
Wolf, is the seminal Utah case concerning the use of cost versus

value for utility rulemaking purposes. In Utah Power & Light,

Justice Wolf points out that Federal Power Commission v. Hope

Natural Gas Company, 320 U.S. 591, 64 S.Ct. 281 (1944), which had

been decided subsequent to Utah Power’s appeal, effectively elim-
inated Utah Power’s argument that valued-based rulemaking, not
cost-based rulemaking, was constitutionally required. Justice
Wolf, therefore, was left to decide if any of the governing Utah
statutes required that the value of property be used in setting
rates.

Justice Wolf determined that none of the Utah statutes
required that the Public Service Commission utilized the value of
utility property, instead of its cost, for setting rates. Jus-
tice Wolf’s opinion, however, was limited to that specific hold-
ing. Indeed, nothing in his opinion indicates that he intended
for his decision to extend beyond the appropriate rate setting

methodology for a utility. The Association, however, cites

3 The Association misstates the citation of this case at page
38 of its brief, but it is clear from the quote at pages 38 and
39 that it is the 1944 case to which they refer. ,
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Justice Wolf’s opinion as support for the argument that a
determination by the Commission in setting rates may bind the
utility in a wholly different context. Justice Wolf’s opinion
does not support this proposition. Additionally, the absurdity
of the Association’s argument can be seen with one example. Cer-
tainly, the depreciated cost of an electric utility’s power
plant, which would be used in setting rates, would not be the
7value” used in a proceeding to condemn the power plant brought
by another at utility. The 1last sentence of Utah Code Ann.
§ 54-4-21 makes it clear that such a result is not the purpose of
that statute, providing that commission charges in valuation

"shall be the valuation of said public utility for all purposes

provided in this chapter.” Id. (Emphasis supplied). The pur-

poses described in that chapter are limited to calculating appro-
priate rates for a utility. In sum, both Justice Wolf’s opinion
and the language of § 54-4-21 make it clear that § 54-4-21 is not

applicable to this matter.
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V. THE 1977 WELL LEASE WAS A RECORDED DOCUMENT

WHICH SPECIFICALLY GRANTS RIGHTS WHICH CON-

TINUE AFTER ITS EXPIRATION.

In its point V, the Association fails to point out that
the existence and recording of the Well Lease Agreement was stip-
ulated to. The Association also failed to note that the express
language of that recorded document provides that certain rights
and obligations continue past the expiration of the term of the
document. The Judge below recognized that although the obliga-
tion of Mr. Jessie Dansie to deliver water to Foothills’ prede-
cessor ended at some point, the owner of the system had agreed
that Mr. Dansie’s right to be reimbursed for certain pumping
costs, as well his entitlement transported water through the sys-
tem, continued beyond that expiration term so long as the system
existed. The stipulated facts and the clear language of the Well

Lease Agreement compel the decision reached by the court below.

CONCLUSION

This court is presented with a fairly unique record.
Foothills asks simply that the court review the stipulated facts,
which are incorporated in the district court’s findings of fact,
and conclude that those facts are reconcilable only with the
court’s ultimate decision -- title should be quieted in Foot-
hills. Even if this court concludes that the stipulated facts do

not compel a decision that title be quieted in Foothills,
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Foothills submits that the equitable remedy fashioned by the dis-
trict court was appropriate under the circumstances. The Associ-
ation concedes that the court could have imposed a lien. In
legal effect, the court did impose a lien and when the Associa-
tion failed to satisfy that 1lien, the court quieted title in
Foothills. Having conceded that a lien could have been placed,
the Association is forced to argue form over substance in chal-
lenging the court’s equitable determinations below. For the rea-
sons set forth above, the Association’s argument fails.

DATED this £7Mday of october, 1992.

VAL R
d for
P ONS BEHLE LATIMER

Attorneys for Appellee Foothills
Water Co.
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INTRODUCTION

The core issue in this action is the ownership of the
water system and the water right used to supply water to a subdi-
vision in Herriman, Utah, known as Hi-Country Estates, Phase I,
together with certain other adjacent property.

Plaintiff, the Hi-Country Estates Homeowners Associa-
tion ("Homeowners Association"), seeks to quiet title to the sys-
tem and the water right in its name. In response, defendant
Foothills water Company ("Foothills") seeks to quiet title to the
system and the water right in its name and, in addition, seeks
damages from the plaintiff, two of the plaintiff's individual
members, and two of the individuals involved in the development
of the subdivision as a result of certain of their actions which
Foothills claims constitute a slander of its title to the system.
Defendant Dr. Gerald Bagley and his companies have also counter-
claimed against plaintiff claiming that, if plaintiff is success-
ful in quieting title to the system in its name, they are enti-
tled to recover the cost of improvements made by them at their
expense to the system, and operating costs, during the period in
which they owned and operated it. The Homeowners Association
responds that Dr. Bagley and his companies were compensated for
those expenditures through lot sales and water revenues.

The parties hereto submit to the court the following
statement of undisputed facts, together with an identification of

the factual issues still in dispute. Separate proffers of the
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testimony that would be presented at trial on the factual matters
still at issue are submitted herewith. The trial exhibits are

likewise submitted to the Court herewith.

UNDISPUTED FACTS

1. Plaintiff, Hi-Country Estates Homeowners Associa-
tion, is a Utah corporation in good standing. Its "shareholders"
or "members" are owners of lots within the subdivision in the
southwestern part of Salt Lake County known as "Hi-Country
Estates,(;hase I" ("the Subdivision").

2. Defendant and counterclaimant, Foothills Water
Company, is likewise a Utah corporation in good standing. It was
originally formed by Dr. Gerald Bagley in 1983, Foothills is,
and has been since 1985, the current certificated utility serving
the Subdivision (and certain other surrounding properties), and
provides water service to the lot owners within the Subdivision,
pursuant to tariffs approved by the Utah Public Service
Commission.

3. Defendant W. Norman Sims is a member of the Home-
owners Association by virtue of his ownership of two unimproved
lots within the Subdivision and is the current President of the
Homeowners Association. Mr. Sims does not, however, actually
reside within the Subdivision.

4. Defendant William P. Turner is a resident of the
Subdivision and a member and former officer of the Homeowners

Association.
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5. Defendant J. Rodney Dansie is the owner of Lot 51
of the Subdivision. Mr. Dansie is also the current sole owner
and President of Foothills Water Company.

6. Defendant Bagley & Company is not, in fact, a Utah
corporation. It was at one time a general partnership and now is
simply a name used to identify Dr. Bagley's collective enter-
prises. Likewise, the name "Bagley Enterprises” has been used to
identify Dr. Bagley's collective enterprises.

7. Dr. Gerald Bagley is the former owner and former
President of Foothills Water Company and one of the original
developers of the Subdivision and the water system.

8. Defendant Keith Spencer is a Wyoming resident who,
at one time, was involved as a developer of the Subdivision, as
both a limited partner in Hi-Country Estates, Second and an offi-
cer of Hi-Country Estates, Inc.

9. Defendant Charles E. Lewton is likewise a Wyoming
resident who at one time, was involved as a developer of the Sub-
division, as both a limited partner in Hi-Country Estates, Second
and an officer of Hi-Country Estates, Inc.

10. 1In 1970, Dr. Bagley (and his wife) agreed to pur-
chase from Tony and Bette Lou Nicoletti the real property which
was later developed into the subdivision. At the time, the prop-

erty was essentially undeveloped ground.
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11. Exhibit A is a true and correct copy of the con-
tract by which the Bagleys purchased that property from the
Nicolettis.

12, Subsequently, the Bagleys assigned their contract
purchasers' rights to a partnership which Dr. Bagley and others
had formed, known as Hi-Country Estates, Second, the limited
partners in which were Dr. Bagley, Mr. Lewton, Harold Glazier and
W. Gardner Schmutz. Exhibit B is a true and correct copy of the
assignment from the Bagleys to Hi-Country Estates, Second of
their contract purchasers' rights, and Exhibit C is a true and
correct copy of the Certificate of Limited Partnership of
Hi-Country Estates, Second.

13. Hi-Country Estates, Inc. was a Utah corporation
formed by Dr. Bagley, Mr. Lewton, and others in 1970, and was the
general partner Hi-Country Estates, Second.

14. At about the same time, a Trust Agreement was
entered into by that partnership, the Trust Department of Zions
First National Bank, and the Nicolettis, under which the Bank
would take title to the property, remit payments on the contract
to the Nicolettis, and thereafter deed the property out to pur-
chasers of lots within the subdivision, as per the instructions
of the developer.

15. Exhibit D is a true and correct copy of a letter

from Zions Bank to Charles Lewton indicating the bank's
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willingness to act as trustee in connection with the Subdivision
development.

16. Exhibit E is a true and correct copy of the Trust
Agreement entered into with respect to the property.

17. Exhibit G is a true and correct copy of the War-
ranty Deed from the Nicolettis to Zions Bank, pursuant to their
original agreement with Dr. Bagley and the subsequent Trust
Agreement under which the Bank agreed to act as Trustee.

18. The Nicolettis were ultimately paid in full and
Zions Bank did convey a number of lots in the subdivision to
purchasers,

19. 1In late 1970 or early 1971, planning and construc-
tion of the water system for the Subdivision commenced.

20. Exhibit F is a true and correct copy of the origi-
nal blueprints drawn up for the water system by Bush & Gudgell,
Inc., the engineering firm hired to draw the plans and oversee
the construction of the system. Bush and Gudgell also obtained
Health Department approval and filed the initial Water Right
Change Application.

21. The water system for the area was built over a
period of years and operated by various entities at various
times. Dr.ABagley was the person who originally arranged for
construction of the original water system within the subdivision.
He paid for at least a portion of that construction before he

withdrew from the development.
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22, During the early years of the subdivision, the
water system had one water tank and derived its water from a
water right originally belonging to an individual named
Butterfield.

23. The water for the system was originally pumped
from a well located on Lot 51 of the subdivision, which at the
time belonged to Harold Glazier, under a Well Lease Agreement.
The water right originally used at the well on Lot 51 and now
used at a different location is in dispute in this action: for
ease of identification, it will be referred to herein as the
"Glazier Well Water Right."

24. Exhibit J is a true and accurate copy of the
recorded Subdivision plat for the Subdivision.

25. The Subdivision plat contains an "Owners Dedica-
tion", which provides in relevant part as follows:

Know all men by these presents that we,

the three undersigned owners of the hereon

described tract of 1land, having caused same

to be subdivided into lots, rights-of-way and

streets to be hereafter known as Hi-Country

Estates, a Subdivision, do hereby dedicate

for perpetual use of the lot owners herein

all parcels of land shown on this plat as

intended for use as road right-of-way and

bridle paths except those parcels of 1land

shown on this plat as intended for public

use. Use of lots shall be subject to the

Hi-Country Estates Protective Covenants.

We do also hereby dedicate for the
perpetual use of the public all parcels of

land shown in parcel "A" as intended for
public use.
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26. Exhibit K is a true and accurate copy of the
protective covenants recorded in the Salt County Recorder's
Office with respect to the Subdivision.

27. The subdivision plat shows that there are two
locations designated for water tanks. There are 1lines and
dimensions shown on the plat for these sites, but it is not clear
from the plat whether the sites were intended as separate par-
cels, common areas Oor easements.

28. One of the sites lies between Lots 81 and 104 and
has never been used as a location for any part of the water
system.

29. The original tank and part of the original booster
pumps, controls, etc., were (and are) located on a small area,
roughly rectangular in shape, which might be interpreted, based
on the plat map, as being either a part of Lot 67 or a separate
parcel adjacent to it.

30. The tank, booster pump house and related equipment
were located on the property in plain view, several years before
any interest in Lot 67 or the water tank site was ever sold or
conveyed by the developers to anyone.

31, In 1971, Dr. Bagley and one of the other develop-
ers, Harold élazier, withdrew from the project and sold their
interests therein to the sole remaining developer, Charles

Lewton. Exhibit I is a true and correct copy of the agreement by
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which Dr. Bagley and Mr. Glazier sold their remaining interest in
Hi-Country Estates, Inc. and Hi-Country Second to Charles Lewton.

32. Subsequently, Keith Spencer joined Mr. Lewton in
managing the development and became a limited partner in
Hi-Country Estates, Second and a shareholder of Hi-Country
Estates, Inc.

33. In 1973, Messrs. Spencer and Lewton, together with
their attorney, Everett Dahl, formed a corporation known as
Hi-Country Estates Water Company. That company charged service
connection fees and provided water service to customers within
the Subdivision as homes were built and connected to the system.

34. Exhibit L is a true and accurate copy of the
Articles of Incorporation of Hi-Country Estates Water Company.

35. Messrs. Spencer and Lewton later decided to sell
the development back to Dr. Bagley.

36. Mr. Spencer and Mr. Lewton entered into two
Agreements with Dr. Bagley, in 1973 and 1974, respectively, by
which certain property was sold by Hi-Country Estates Second to
Dr. Bagley.

37. A second phase of the development, known as
Hi-Country Estates, Phase II, had been begun and some properties
in that area had been sold. That area was not, however, within
the platted subdivision identified in the Salt Lake County
records as Hi-Country Estates, and property owners in that area

are not members of the plaintiff Homeowners Association.
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38. Exhibit M is a true and correct copy of the 1973
agreement bgtween Dr. Bagley and Hi-Country Estates Second, as
recorded with the Salt Lake County Recorder's Office. The
specifically described real property in that agreement is prop-
erty within Phase II, and not within the Subdivision.

39. As noted below, Foothills and Dr. Bagley claim
that Exhibit N is a true and correct copy of the 1974 agreement
referred to above, while plaintiff contests the authenticity of
Exhibit N as a true and accurate copy and contends that the
document has been altered. All parties to the agreement have
identified Exhibit N as a true and accurate copy of that 1974
agreement.

40. Dr. Bagley fully performed and discharged all of
his obligations under the 1973 and 1974 agreements.

41. In 1975, all ownership and assets, if any, of
Hi-Country Estates Water Company were transferred to Dr. Bagley.
Exhibit O is a true and accurate copy of the document by which
that transfer was made.

42. In 1976, Hi-Country Estates Water Company was
involuntarily dissolved. Exhibit R is a true and accurate copy
of the Certificate of Involuntary Dissolution of Hi-Country
Estates Water Company.

43, 1In 1979, Hi-Country Estates, Inc. was involuntar-

ily dissolved. Exhibit S is a true and accurate copy of the
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Certificate of Involuntary Dissolution of Hi-Country Estates,
Inc.

44, When he reacquired the Hi-Country properties, Dr.
Bagley resumed operation of the water system using the Glazier
Well Water Right. At about that time and thereafter, Dr. Bagley
made substantial repairs and capital improvements to the system,
including the construction of a second tank, addition of pumps
and lines, replacement of booster lines, and connection to an
additional well leased from Jesse J. Dansie.

45. In 1977, Dr. Bagley entered into a Well Lease
Agreement with Jesse Dansie and used the well leased thereby,
located on property owned by Mr. Dansie outside of the subdivi-
sion, to supply water to the system. Exhibit EEE is a true and
accurate copy of that Agreement, as amended. The Glazier Well
Water Right is the current water right used at the Dansie well to
supply water from the Dansie well. The 1977 Dansie Well Lease
Agreement granted to Jesse Dansie a right to certain quantities
of water and the right to transport water through the system.
Jesse Dansie claimed an interest in the water system as a conse-
quence of that Well Lease and in 1977 filed a Notice of Interest
in Real Property (Exhibit VV) with the County Recorder giving
notice of that claim. Jesse Dansie has died since the filing of
that notice of interest and his interest is now the property of
the Dansie Family Trust, which is not a named party to this

action.
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46. From 1973 through 1977, one of the real estate
salesmen in the project, John Thomas, was employed to operate the
system and collect the bills on behalf of Dr. Bagley.

47. Subsequently, Mr. Thomas asked to be relieved of
those duties and Dr. Bagley retained the services of Mr. Dansie,
the current owner and operator of Foothills Water Company, to
operate and maintain the system.

48. Mr. Dansie operated and maintained the system for
a period of time as an employee of Dr. Bagley and/or one of his
entities.

49. On or about September 25, 1975, Messrs. Spencer
and Lewton executed quit-claim deeds for roads, on behalf of
Hi-Country Estates, Inc. and Hi-Country Estates, Second in favor
of the Homeowners. Exhibits P and Q are true and accurate copies
of those quit-claim deeds.

50. The two 1975 deeds purported to convey all "roads,
easements and common areas" and both recited that they were
"subject to water line and other utilities along and under the
road."

51. In 1980, Gerald Bagley transferred the water
system, water right and all related property interests to an
entity known as "Jordan Acres," a limited partnership. Exhibit
LL is a true and accurate copy of the document effecting that

transfer.
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52. Subsequently, the water system, water right and
all related property interests were transferred from Jordan Acres
to Foothills Water Company. Exhibit MM is a true and accurate
copy of the document effecting that transfer.

53. In approximately 1982, an issue arose with respect
to the property taxes assessed to the water system located on the
plat, including the water tank sites. At that time, the Homeown-
ers Association wrote to Dr. Bagley and forwarded to him tax
notices they had received with respect to the water system and
the water tank parcels noting that the Homeowners Association did
not own the water system and that Dr. Bagley was responsible to
pay the taxes.

54. Exhibit BB is a true and accurate copy of that
letter.

55. The rolls of the Salt Lake County Assessor's
Office show that in 1977, the County began assessing the parcels
shown on the plat as water tank sites to the Homeowners Associa-
tion, together with the roads and bridle paths.

56. The 1listing by the County of the Homeowners
Association as record owner of the disputed water tank sites was
apparently based upon the conclusion of one or more employees of
the County Recorder's office that the tank sites were common
areas. Assuming the sites are not common areas, then no deeds
purporting to convey those specific parcels of property were ever

given by or to anyone prior to 1985.
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57. The assessment originally was sent to Zions Bank
as Trustee and was later changed over to the Homeowners
Association.

58. The "water tank lots" and the "water lines" each
now have a tax identification number separate from that of the
roadways. The County's tax records continue to show the tank
sites and the water 1lines in the name of the Homeowners
Association.

59. Dr. Bagley and his organization sometimes allowed
taxes on property within the subdivision to become delinquent.

60. As a consequence, taxes on the water tank sites
became delinquent in 1984 and the County scheduled those parcels
for tax sale,

6l. Dr. Bagley's employees who were responsible for
such matters became aware of the tax delinquencies and obtained a
cashier's check for the amount of the taxes owing (approximately
$15,000.00), and appeared at the Assessor's Office and paid the
taxes.

62. Exhibit CC is a true and accurate copy of the bid
document signed by one of Dr. Bagley's employees, Wells D.
Halverson, who paid the taxes. Exhibit CC recites that a deed is
to be issued in the name of Hi-Country Estates Homeowners Associ-
ation with a mailing address in care of Bagley Enterprises, but
Mr. Halverson has testified that that part of the document was

not filled in when he paid the money and signed the document.
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63. Exhibit FFF is a true and accurate copy of a
document entitled "Temporary Receipt No. 242" found in the
official records of the Salt Lake County Treasurer. That Exhibit
indicates that the taxes were "received of Hi-Country Estates
Homeowners Assn."” The circumstances of the creation and execu-
tion of that document are unknown.

64. The practice of the County in connection with
property scheduled for sale was that, if the owner of the prop-
erty appeared at the sale with the funds to pay the taxes, the
property would not be let out to bid and the owner would be
permitted to, in effect, "redeem" the property by paying the
taxes and having the tax deed issued to him. (The law allows the
owner of property sold at tax sale to redeem the property any
time within five years after the conduct of the tax sale by
paying the taxes.)

65. Mr. Halverson has testified that he did not intend
to pay the $15,000 on behalf of the Homeowners and indicated that
he was paying those taxes for Bagley Enterprises.

66. The Bid for Tax Deed (Exhibit CC) was signed by
Halverson. Mr,., Halverson has testified that when he signed the
form, it did not indicate that the Deed be issued to Hi-Country
Estates Homeowners Association and that it was not his intent
that the Deed be issued to the Homeowners.

67. Therefore, when the money was paid, the County,

acting on the assumption that the property had been "redeemed" on
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behalf of the Homeowners Association, issued a tax deed to the
two "water tank lots" in the name of the Homeowners Association.
Exhibit DD is a true and accurate copy of the Tax Deed issued by
the County in 1984.

68. Mr. Sims and another member of the Homeowners
Association, Reginald Farnell, attended the tax sale on behalf of
the Homeowners Association.

69. At about this time, the Homeowners Association and
some of its individual members had become engaged in a dispute
with Dr. Bagley's organization over the rates being charged for
water within the subdivision. The water company was losing
substantial amounts of money every year, was unable to pay its
bills, and therefore had increased its rates significantly.

70. The members of the Homeowners Association, includ-
ing Turner and Sims, were aware that Dr. Bagley'