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IN THE SUPREME COURT
OF THE STATE OF UTAH

MELVIN BRADSHAW,
Plaintiff and
Respondent,

—Vs— | Case

No. 9094

- "\u.-'"'

EUGENE N. DAVIE and
MRS, EUGENE N. DAVIE,
Defendants and
Appellants,

Respondent’s Bfief in Support of
Petition for Re - Hearing

STATEMENT OF FACTS

The above entitled maitter was tried wilthout a jury
before the Honorable Will 1.. Howt, in the District Court
of Beaver County, state of Utah, and resulted in a judg-
ment in favor of the plaintiff, Melvin Bradshaw, which
provided for pavment of certain debts owed by the part-
nership, one half by each of the parties, provided that
suhject to the paymenis of the debts, the plaintiff and
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the defendant shali each be, and are hercby adjudged
and declared each to be the owner of an undivided one-
half interest in and to the partnership property, which
was deseribed thereafter including accounts receivabie,
personal property and a long list of mining claims. There-
alter the judgment provided for judgement against the
defendant for the sum of $11,562.08 with interest thereon,
at the rate of eight per cent per annum from the judg-
ment date until paid. Said judgment da:c being the 23rd
day of May, 1939, Thereafter, an appeal was taken by the
defendants and appellants and the matter was duly ar-
guad before the above entitled court and resulted in a
decision filed on 7 March, 1960, which ratified the trial
court judgment with one excepiion and that was a por-
tion of the trial court judgment which was supposedly
based upon value of equipment and the sum affected by
this modification was $7,444.79.

STATEMENT OF POINTS

Point L

The judgment of the trial court is not inconsistent
wilh the opinion of the appellant court.

ARGUMENT
Point 1,

The judgment of the trial court is not inconsistent
with the opinion of the appellant court.

This matter that was awarded by the trial court was
a portion of consideration for the original agreement.
Paragraph 2 of the original agreement upoh which this
entire partnership and action was based, povides as fol-
lows: For a fifiy percent interest in these claims, Eugene
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N, Davie agrees 10 advance what monies were needed
to purchase eguipment to operate these claims. The
equipment costs and other costs of operating sald ¢laims
are to be paid from the proeceeds of the compahy plus
six per cent ratum on all money advanced.

Parties at the time of the execution of the partnership
T o yoens contemplated vnder this paragraph 2, that
cor'awn couipment would te furnished: this equipment in
cifect i, defendant’s consideration for one half interest
in the elaims. The report, page 15, gives the defendant’s
concept of this equipment at the time the partnership
a~reement was drawn. On line 19 it reads as follows: “He
< nted that the capital that he needed would be somce-
where infwween 515,000 and 818,000, and that specifically
vwhat e needed was a large Lruck, one that would carry
arand fwenty tons of this type of material. And he spe-
cified a Diesel tvpe of truck with a trailer attached to it,
qosemi,

And further there was overburden on this type of
depoxit and he needed a ecaterpillar tractor to remove the
overburden so that he could mine if. e advised me that
he had a piece of loading equipment there, a shovel,
mechanical shovel, which would be satisfactory for the
time being to load this material into the truck. And with
thiz equipment in mind we could arrive at some financial
figure that he would need to carry out this cperation of
mining and hauling the pumice Lo the railroad cars to fill
the orders which he had.”

Also parvagraph 5 of the basic agreement reads “All
equipment purchased and all claims owned now or in the
future owned in this perlite area belong to the partners
share and share alike.” Under this paragraph there is
no question thal the machinery that was contemplated
by paragraph 2 of the basic agreement which was to be
paid by Dr. Davic was to belong to the partnership that
any los= in this machinery was a loss to each of the part-
ners.

The coffect of the Supreme Court decision in this
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matter 1s to turn over to the defendant and appellant one
half of the benefits of the parinership but to free him
from obligation of paying his purchase price for same.

In the reported proceedings of the trial on line 29 on
page 82, in answer to the guestion “Doctor, will you read
Paragraph 5 and tell us what you meant by it when yvon
wrote the agreement?” Dr. Davie stated, “I1 reads: All
equipment purchased and all elaims owned now or in the
future owned in this perlite area belons to the partners
share and share alike, Tt is understood that there may be
other minerals of commercial grade, and if these zre
mined on claims owned by the parirership in the pumice-
perlite area, any profits shall be cqaally shared by the
two partners.” The doctor’s leslimony continues on page
G3 at line 7, “Now then in general the meaning of 'hi:
first part here is that our ¢claims and our eguipreent such
as tThey were, meaning that I had agreed to get a Cater-
pillar tractor and a trtack for him, and he had certain
equipment there, and there wcre cerfain properties that
wo either owned at the time or planned to locate, and
that we shouid own {hese things together on o fifty-fifty
or share and share alike bagis.”

Under these conditions, there can e no question bt
that it was the duty of Dr. Davie to furnish this equin-
ment os pa~i of his purchaze price for the claims ond
that the partners were to share the claims fifty-fifty and
the cavipment fiftv-fifty.

An examination of the hasic agreement as cet forth
in reply brief of appellants shows that the only thing that
Bradshaw was getting out of this partnership was this
equipment. Were it not for the need of this equipment
there vwould have been no partnership. It does nol =eem
canitalhle to form a partnership nnd then upon breaking
the partnership up. split the assets half and half between
the parties, with the excepti~n of the purchase price of
te party roring in. It shovld be remembered that when
this partnership was agreed npon that Mr. Bradshaw had
the rlaims and fell he had the market. The only thing he
needed vas a couple of picces of additional equipment
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to produce the property, The partnership agreement
made provision whereby this equipment was to be pro-
vided by the defendant. Tn the event the court sees fit
not, to take Into consideration this purchase price, then
certainly there should be an altempt to place the parties
I'nrle in their original positions and il Dr. Davie is not
going to be held for the purchase price of the cquipment,
then a1l the claims should be returned to Mr, Bradshaw.

Tt vag with this thin'ine that the matter was allowed
to 70 to judement in the trial conrt on the present basis
rnon the thinking that all the assets would be evenly
divided between the two moermbers of the partnership and
that the assets inclided not only the ¢laims and the few
iloovg of ecuinment still on hand., but also the debt to
1i:e nartnerslnup whereby Dr. Davie had agreed to provide
coroin equinment for one half intcrest in the partner-
ship. The effect of the present Suptreme Court decision
on this matter is to allow Dr. Davie entirely free from
anv phlisration, to give him the items that he bought with
thix eguipment. It is the opinion of ihe undersigned that
the equipment should have been accepted by the trial
court at the total price not the unpaid portion as it is
the 1otlal price of the equipment that the partnership has
lost by the breach of the partnership agreement by Dr.
Da-ie. Under these conditions, the only thing that can
be said about the present opinion of the Supreme Court
i that it allows failure of consideration on Dr, Davie but
allows him to keep what he purchased.

In reading the decision of 7 March 1960 of the above
entitled court it appears that the above entitled court
ondorzes that portion of the trial court Judgment where-
by the assets of the partnership are divided between the
twn parthers. This, I believe, we are zll required as a
matter of law to be heartily in accord with. Nole 6 of
the Supreme Court decision which reads, “To assert that
because the balance was not paid, the value of partner-
ship asscts was reduced by the amount of such balance
iz not quite accurate. At the time of repossession the as-
set of the partnership was the equity in the cquipment,

b
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not the unpaid purchase price.” The second statement is
not entirely true, At the time of the repossession the as-
set of the partnership was the equity of the equipment
plus the duty of Dr. Davie to pay the remaining purchase
price. It is the belief of the undersigned that Dr. Davie
still owed to the partnership, the unpaid portion of the
purchase price at the time of the repossession and that
in addition, partnership assets were reduced the paié
portion of the purchase price. It ean be said that because
Dr, Davie breached the agreement and failed to pay the
remaining portion of the purchase price that he shouid
be free from any duly Lo the partnership to pay said re-
malining poriion of the purchase price. To complefe the
partnership agreement without breach, it would have
-been necessary for Dr. P2avie to advanece this purchase
price. There was no possibility of him gelting his money
back until such time as it could be paid from the pro-
ceeds of the company. He was provided interest on this
monty. The very item which has been found to be the
breach of the partnership agreement by Dr. Davie by the
trial court, the failure of Dr. Davie to complete the pur-
chase of this equipment, and in which the Supreme Court
has endorsed as the breach, is not allowed as a matter
of damare by the Supreme Court. To the undersigned,
this is quite hard to rationalize. If there was no duty on
Dr. Davie to pay for this equipment, then the failure to
pay should not have been a breach. If there wag a duty
to payv for this eguipment, then the unpaid portion of
the purchase priece certainly is an asset of the partner-
ship until it has actually been paid, The undersigned fails
to see how we cah say that failure to pay is reason for
breach of agreement and is the breach of agreement,
and at the same time it is not an asset of the partnership.
There was no parthership without this equipment. The
partnership agreement should be enforced especially as
10 consideration.
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CONCLUSION

In conclusion respondent urges a further hearing on
this matier and that upon same the above entitled court
revice its opinion of 7 March 1960 in such a manner that
the amounts for machinery still unpaid, which was the
nurchase price of one half interest in the partnership,
be included as an asset of the partnership and that the
judgment of the trial court be affirmed.

Respectfully submitted,
Patrick H. Fenton
Attorney for Plaintiff
and Respondent
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