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IN THE SUPREME COURT
of the

STATE OF UTAH

MOJAVE URANIUM COMPANY,
Plaintiff and Appellant,
(ase No.

11286

MESN PETROLIEUM COMPANY,
Defendant and Respondent.

NSTATEMENT OF THIS KIND OF CASE

Thix 1= an action brought by Mojave Uranium Com-
bany acainst Mesa Petroleum Company upon the latter's
assimption agreement to pay and discharge a compro-
nize agreement wherennder Standard  Gilsonite Com-
banv, Mesa's predecessor i interest, agreed to pay $20,-
D000 in exchange for the release of Mojave’s mortgage

Upon personalty helonging to Standard.



DISPOSITION IN LOWER COURT

The trial court, upon hearing reciprocal motions o
summary judgment, denied that of Mojave's and grantl
Mesa's upon the grounds that Mojave's elaim was “harred

under the provisions of the Bankruptey Aet.”
RELIEEF SOUGHT ON APPEAL

Mojave seeks reversal of the smmmary  judgment
granted Mesa, with the cause remanded with diveetions
to enter sunmumary judgment in favor of Mojave.

STATEMENT OFF FACTS

On May 29, 1962, Standard filed its petition Tor a
arrangement under Chapter N1 of the Federal Bank
ruptey Act (11 USC Sees. 701-799) in the United States
Distriet Court for the Distriet of Utah. (1ox. P-1) Prime
counsel for Standard in the arrangement proceeding
was Bruee I8, Coke, an attorney of Salt Lake ity
whose deposition was published below. On May 25, 1
Standard cither was, or believed that it was, indebted
to Mojave upon a promissory note dated Mareh 2, 190
in the amonnt of $26,000.00, the payment of which was
secured by a Chattel Mortgage upon Standard’s minng
and office equipment and vehicles. (R-H4, 555 loxx P 1 
P2, P17; Depo. pp. 9, 12,16, 48, 49, 51)  On June =
1962, Standard filed in said arrangement proceeding
among other things, ity statement of exeeutory contract

and ite schedules of debts and assets. In paragraph-
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the statement of exeeutory contracts and on its A-Y
Seliedule, Standard duly Histed and deseribed the obli-
cation then owing to Mojave and characterized it ax se-
ciurcd and peither contingent, unliquidated or disputed.
(lox. 17-25 Depo. 34, 35)

Afller the Tiling of the initial petition Tor arrange-
nient and presumably sometime in June of 1962 Mojave
and Standard wmutnally agreed to recast this debt from
aoscewred toan wnsecured obligation hy a release of
Mojave's wortgage in exchange tor which Standard
agreed to pay the =um of $20,000.00 with 5% interest

the rate of $2,000.00 per vear. (Kxs. P-6, P-7; R-55,
63, S4: Depo. 10, 11, 120 13, 19, 41, 45, 46)  Mojave, ax
were other secired creditors, was dealt with on an indi-
vidual basis outside the framework of the Chapter X1
proceeding, hecause (loke correctly advised his principals
that ouly wnsecured ereditors could be provided for in a
duly confirmed plan of arrangement under Chapter X1.

(Depo. 20, 23, 41, 43, 48)

Thercalter, Standard filed with the court a pro-
poxed arrangement which was confirmed by Order dated
August 13, 1962, (Iox. P-3)  The Mojave indebtedness,
ax compromised, for $20,000.00 appears on all cight hal-
anee sheets and financial statements prepared by or
hehall of Standard subsequent to the date of confir-
mation to and including the date of the acquisition of
Standard by Mesa, Thexe financaal statements reflected

Standard’s Lability pletnre as ol Angust 31, 1962 De-
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cember ST, 1963 January 31, 1964, February 29, 1964
December 31, 19645 April 30, 19651 May 31, 1965

September 10, 1965, this being the date of acquisition,
(lixs. -5y pp. 6 and 75 P-S3 P90 P-10: P16 Depo. i,
7,8, 33, 34y  The statements for ,[“(‘I)l'llill‘\' 29, 19
and January 31, 1964 refleet the halance at $13,000.00
rather than $20,000.00 hecause there was apparently «
$2.000.00 payment crroncously eredited to the acceoun
(lox. P-4; Depo. 33, 54)  Although assertions were niade
casting donbt npon the vahidey of the original Mojave
claim, Coke was never furnished any  documentation

thercof. (Depo. 45, 46, 48, 49)

On the 10th day ol September, 1965, Standard trans
ferred substantially all its assets, properties and husines
Mesa i accordance with their “Agreement for Pur-
chase and Sale of Asxets and Plan of Reorganization™ ol
July 6, 1965, (loxs. -10, P-11, P-12, P-13, P-14, P-l.
P’-16)  Under the terms of said agreement Mesa agreed
among other things, to deliver to Standard upon the
closing “an undertaking wherehy Mesa assumes and
agrees to pay, perforn and discharge all debts, obligd
tions, contracts and liabilities (contingent or otherwisel
of Seller set forth in a schodule thereof to he deliverdd
hy Seller to Mesa at the elosing which debts, obligations
and lLiabilities shall include only thoxe reflected and
sorved for on Seller's Balance Sheet at May 31, 1963
adjusted in event of payment hefore closing. (Jox.
The halance sheet of Mayv 31, 1965, and the notes theret

refleet the indebtedness to Mojave. (lx. P-6, pp. T a
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Depo. 550 534) The “undertaking” referved to which was
obtained from Mesa’s own [lile relating to the Standard
acquisition and which s entitled * Agreement ol Assump-
tion-of Laabilities” provides that Mesa therehy assumes
and agrees to “pay, perform, and discharge the debts,
ohligations, contracts, and labiliticr of Standard set
forth on lixhibit A\ annexed hereto.” (KEx. P-10)  That
anmmexed thereto as Kxhibit A ix a dist of the liahilitios
ol Standard ax ol September 10, 1965 and on the first
shect thereol listed third from the bottom is *Note payv-
able Mojave Uranium Company . . . $20,000.00."

ARGUMENT

POINT 1

CONFIRMATION OF STANDARD’S PLAN OF AR-
RANGEMENT DID NOT DISCHARGE MOJAVE’S CLAIM,
[T BEING A SECURED CLAIM AND NOT PROVIDED FOR
THERETN.

Chapter N1 of the Bankruptey Act had its genexsiz
i prior congressional enactinents designed for the re-
habilitation, as opposed to liquidation, of a financially
dixtressed business. The Iimmediate precursor of Chap-
ter NE was Sceetion 74 of Chapter VI of the cmergency
hankruptev legislation of the Act of March 3, 1933, The
new Bankruptey Aet of 1938, commonly referred to as
e Chandler Aet, effected a revision of former Section
4 into what is now known ax Chapter X1 1 Collier on
Bankruptev (14th 1d) Seeo 0.010 Chapter X essen-

Hadly alfords relief by way of composition and/or exten-



ston of wnsceured  debts. 1t altords o measure of
judicial protection to the debtor that a common
composition of ereditors cannot. Upon the filing of 4
(hapter X1 proccedimg the debtor is hrought within the
protective umbrella of the conrt which, under the e,
can issue various protective orders for the henefit of the
debtor and his business; all with a mind to keep the
business going and to give the debtor hreathing spae
while e attempts to work out a satisfactory arrangemen
with his nscoured ereditors. See, Herzog, “Reorganiz
tions and Arrangements under Chapters X and XI1," 0
Referee’s Journal 113 (Oct. 1961). This arrangement,
unlike that at comnon law, requirves the approval of
only a wajority in number and amount of such creditors
prior to counlirmation; and upon confirmation the pl
beeomes hinding on all. 11 U.S.CL Sees. 762, 7675 See

C'ollicr on Bankruptey (14th Ed.) See. 9.25, pp. 330-41

An arrangement under Chapter X1 is defined @
Section 306 of the Bankruptey et (1T USC 706) as [
lows:

“Arrangement shall mean any plan ol a debtos

Co . - |
for the settlement, satisfaction, or extension

the time of payment of his wesecured debts .
(Kmphasis supplied)

For the purposes of an arrangement providing v
i 4 ‘ : . Seetion
an extension of time for payment of debts, Section

of the Act (11 USC T07) defines ereditors ax follows:
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rereditors” <hall melude the holders ot all wn-
secnied debts, demands, or elaims of whatevoer
character against a debtor. .. (Kmphasis sup-

phied)
The <ame seetion delines debts or elaims as:
“ordebtst or celaims shall inelude «ll wnsecured

debts, demands, or claims of whatever character
against a debtor. 07 (Emphasis sapplied)

Sections 506 and 357 ol the Aet (11 USC 756, 707)
<ot forth the mandatory and permissive provisions of

an arrangement under Chapter X1 as follows:

“See. 396, An arrangement within the meaning
of thix chapter shall include provisions modifying
ol altering the rights of wnsecured creditors gen-
crally or of some class of them, upon any terms
or {or any consideration.

Nee. 357, An arrangement made within the mean-
img of this chapter may include —

(1) provisions for treatment of wnsecured
debts on a parity one with the other, or for the
division of such debts into classes and the treat-
ment thereof in different wayvs or upon different
ferms ;

(2) provisions lor the rejection of any exeeu-
tory contract;

(3) provisions for specific undertakings ot
the debtor during any period of extension pro-
vided for by the arrangement, including provi-
stonxs for payments on account:
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(4) provisions for the termination,  unde
specitied conditions, of any period of extons,
provided by the arrangemaoent:

(0) provisions [or continuation of the o
or’s husiness with or without supervision or con
trol hy a receiver or by a committee of erediton
or otherwise:

(6) provisions for pavment of debts ineurrud
alter the filing of the petition and during the
pendeney of the arrangement, in priovity over
the debts alfeeted hy such arrangement;

(1) provisions for retention of  jurisdiction
by the court until provisions ol the arrangement,
after its confirmation, bave been performed; and

(3) any other appropriate provisions not
conxistent with this chapter.

In the case of Sccuritics and Exchange Commissivn
e U ST Readty & Daprocement Company, 310 ULS. 434,
GO S.Ct. 1044, 84 Lad 1293, 1302, 1303 (1940), the Sw
preme Court of the United Statu\ gave judicial expres

sion to what Congress had =o explicitly declared:

“Chapter N1 provides a summary procedure b
which a debtor may secure judicial confirmation
of an *arrangement’ of his wescecured debts

“Under Chapter XT only the rights of sosecnr
creditors of the debtor may he arranged and th
without alteration of the status of any “”""'
classes of security holders or of subsidiaries”



“oL L the seetions under Chapter X1 already con-
<idered admit of an ‘arrangement’ only with re-
spect Lo nsecured ereditors without alteration of
the relations of any other class ol security hold-
ers. . (IKmphasis supplied) ‘

See also, Lnore Camp Packing Co. 146 Fed. Supp. 939
(NCDUNLYL 1956) : Nadler, The Law of Debtor Relief, Sees,
126, 2020 217, 366: Feibelman, “Secured Creditors and
Chapler N1 Proceedings,” 38 Relerce’s Journal 9 (Jan.
1964).

This strict Hinitation upon the operation of Chapter
N to wnsecired creditors and esecnred debts is one of
the most notable characteristies, distinguishing it from
other debtor relief provision of the Act. Ax stated in 9
Collier on Bankrutpey (14th I6d.) Seetion S.OF p. 197

et xeqL

“Ihe limitation on an arrangement under Chap-
ter N1 so that it can deal only with insecured
creditors ix one of the principal fundamental dif-
ferences hotween a Chapter X1 proceeding and a
procecding under Chapter N, X1, or NI Un-
der Chapter X, seenred as well ax insecured debts,
and rights of stockholders, may he affected by
a plan of reorganization. Under Chapter XIL
dobts secured by real property or a chattel real
of a debtor, and rscenred debtsgmay he affected
by an arrangement, bt wnsccnrced debts alone can-
not he affeeted. Under Chapter N1, seenred and
secnred debts may he affectod by awage car-
r's plan.” (lmphaxix supplied)
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Standard’s arrangenient not onlv could not make
provisions for Mojave's debt, it did not even purport (
do so. See the testimony ol Standard’s attorney, Byye
Coke, at pages 20, 48 and 41 ot his depoxition publishe|
at the hearing below. Mojave's deht, therefore, was no
discharged vpon the entry of the order of confirmation
since an order confirming an arrangement under Chay-
ter N1 operates as a discharge ol only those clahms pro
vided for therein. Seetion 371 of the et (1T USC 770
provides as follows:

“See, 3710 The confiriiation of an arrangemen
shall discharge a debtor trom all his wnsccurdl
debts and habilities provided [or hy the arrange
ment, except as provided in the arrangement or
the order confirmng the arrangement, bhut ex
cluding sueh debts as, under sceetion 17 of this
Act, are not dischargeable.” (Kmphasis supplicd

Inasmuch as the arrangement can apply only to w
secured creditors, the discharge provisions of (‘hapte:
NI upon confirmation of the arrangement are likewise
Hmited to unsccured creditors. 9 Collier on Bankruptey

(14th Idd.) Sec. 9.32) at page 392, states:

“Debts which can he discharged by confirmation
of an arrangement pursuant to See. 371 mist he
nsceenred debts and liabilities.” No provision
made for a discharge of sccured debts. That
an obvious consequence of the facet that an ar
rangement may provide for the settlement, =at Is
faction, or extension ol wsccured debts l).nt can-
not deal with secured debts.” (FKmphasiz =y

plied)
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The Tact that Mojave's claim heeame wnsceured sub-
sequent to the filing but prior to confirmation is of no
moment. The eritical date was Mav 25, 1962, the date of
filing ol the initiatory petition. The discharge afforded
by Seetion 371, supra, relates to those debts as they
exixted prior to the inception of the proceeaings., Zavelo

Recres, 227 UK. 625, 33 S, (Ct. 3 63, 57 L. ld., 676
1913) 5 See also, 3A Collier on Bankruptey, see, 63.04,
pp. 1002-1774, and cases and authorvitiex noted therein.
[ stated a9 Collier on Bankruptey, Sec. 7.05, p. 22,
lollowing the rule of Zavelo . Becres, supra:

“Thus, the general time of cleavage, insofar as
determining whether a person is a creditor is the
date of the hlmg of the Chapter X1 petition in
a section 322 ecase . .7

Standard's was a seetion 322 (11 USC 722) case.

Therefore, since the debt of Mojave was not pro-
vided Tor by the arrangenient and, indeed, could not
he provided for by the arrangement, Mojave's debt was
not discharged upon confinmation, and for this reason
alone was a valid subsisting obligation not subject to
the defense of discharge at the time of the commence-
ment of the instant action. See 9 Collier on Bankruptey,
Section 9,32, (41197 pp. 394, 395, 401.

POINT 1I

ASSUMING, ARGUENDO ONLY, THAT THE DEFENSE
OF DISCHARGE WERE AVAILABLE MOJAVE’S DEBT WAS
REVIVED.
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Although it s clear that Standard’s oblication
Mojave was not and could not he discharged, the fae.
of this case nevertheless afford a further support tu
Mojave's position. Were it to be assumoed that Mojave
was the holder of an wusecured rather than a seenrel
debt and/or that the plan of arrangement could and dii,
i {act, purport to provide for Mojave's elaim, the claim
was nevertheless revived by Standard's promise to pay
cncompassed in the written agreements execeuted suhse
quent to the filing of the petition for avrangeimnent. (I
-6, P-7)

The applicable JTaw is generally stated by this Court
m the case of Merchants Protective Assn s, Popper,
29 Utah 470, 204 Pac. 107, 110 (1922) as {follows:

“When a debt has been discharged in hankraptey
the moral obligation continues precisely the sawe
as though no dischiarge had heen made. The ohl-
gation is a continuing one, and continues as long
as the debt remains unpaid or is otherwise 1
leased. The discharge merely destroys the lega
remedy to enforee the debt, but the moral obl-
gation to pay continues in force. That moral obir
gation is a sufficient consideration for a ne
promise whenever the promise may bhe made.

It ix well settled that an otherwise dischargeabl
obligation is revived by a promise to pay made subse
(quent to the filing of an initiatory petition for
arrangenient. 1 Coller on Bankruptey (14th 1d.) S
17.33, p. 1756 and cases noted therein, This s so whether

. . N . CMR fl,
the promise is made prior or subsequent to conf1rna



13
220 UOS0 625, 33N, (36D, T
Pold 676 (1913) (construing Former SNee. 12): 9 (ollier
on Bankruptey (14th I5dl) Seeo 932 (13), po 404: 1 Col-

o, Zavelo o Recrves,

hev dbid . Seces 1756, pp. 1T60-1761 and cases Iwrvin cited.

The Zavelo case, supra, hears a remarkable similar-
ity o the case at bar; and 1t is submitted that it is con-
trolling herein, even assuming Mojave's c¢laim to have
hovir wnsecired as of the date of filing under Chapter
Nio That case involved a prowise made by the debtor
after his filing under the Bankruptey Act Tor a conpo-
sition under former section 12 to pay a claim in full that
wonld otherwise he subject to the composition and dis-
chavged. The promise was made prior to confirmation
and dixchavge. The plaintitfs not only acceepted the pro-
pored composition, they were paid and received a divi-
dend thereunder. The Suprenie Court, nevertheless, in
holding the debtor Hable for the full amount upon the
theory ol revival, stated as follows:

“Itois settled, however, that a discharge, while
releasing the bankrupt from legal liability to pay
a debt that was provable in the hankruptey, leaves
him under a moral obligation that is sufficient to
<ipport a new promise to pay the debt. And in
reason, as well as by the greater weight of au-
thority, the date of the new promise is immaterial.
The theory is that the discharge destroys the
retnedy, hut not the indebtedness: that, r/wn(')((Hz/
speaking, it relates to Ihe ineeption ol the pro-
ceodings, and the transfer of the bankr upt’s estate

for the henelit of ereditors takes effect ax of the
came time: that the bankrupt hecomes a free man
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Crom the time to which the discharge relates, an
s as competent to hind himself by @ promise f
pay an antecedent obligation, which otherwise
would not he actionable beeause of the dixehara,
as he is to enter into any new engagement, And
so, under other bankrupt acts, it has beew com.
monly Teld that a promise o pay a provabl
debf, notwithstanding {he discharge, is as offer
tual achen made after the filing of the petition
and before the discharge as if made after the
discherge. .. (Iimphasis supplied)

L is vespeettully submitted that the agreement he
tween Standard and Mojave, although contemplating de-
livery of a promissory note, in effect constitutes a clear
unequivocal promise to pay Mojave a speeified amoun
upon speetficd terms upon delivery ol the releases pro
vided for thercing and was intended as such by e
draftsman, Standard’s legal counsel. See Coke'’s deposi
tion, pp. 10-15. The uncontroverted alfidavit of Rober
Pinder recites the delivery of said veleases. (R-H3)  Ae
cordingly, this “promissory agreement” thereupon be
came an ceffectual promize reviving Mojave's debt. Sew
Merchant's Protective Adssn v, Popper, supra, p. 109,

POINT III

ASSUMING, ARGUENDO, THAT STANDARD'S OPTLI'
GATION WAS DISCHARGED IN BANKRUPTCY OR SUB
JECT TO OTHER DEFENSES, MESA’S PROMISE T0

STANDARD TO ASSUME AND PAY MOJAVE CREATED #
VALID CONTRACT ENFORCEABLE BY MOJAVE.

Certain factual defenses have been raised in Mesas

. . : == i
answer to Mojave's amended complaint, (R-57-60) 'The)
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may e bhasically reduced to three and summarized as
lollows: (1) Mojave failed to release its security and
therefore, 1ts claim is without consideration: (2) there
wis never consideration tfor the original elaim inasmueh
ax the amounts allegedly loaned to Standard were Stand-
ard’s funds and the transaction resulted Trom self deal-
me: and (3) Standard, having failed to release, has
therefore, failed to exhaust its security, T'he other de-
fensexs contamed in the third, sixth, seventh, and eighth

defenses of Mexa’s answer are basically questions of Jaw.,

The third defense has hercetofore been disposed of
m Points T and [T hereot, The sixth and seventh defensex
on their face are without merit. In treating these de-
fenses sutfice 1t to say that Kxhibit P-7 clearly qualifies
ax a memorandum of the agreement reduced to writing;
and by its terms the first installment therennder falls
due =ometime during the vear 1963, well within six vears
prior to the conmmencement of thix action within the
meaning of Sce. 78-12-23, ULCLAL, 1953, as amended.

With respect to the factual defenses alleged, it s
sihmitted that each of these defenses were disposed of
by the uncontroverted affidavits of Robert J. Pinder and
Sterling J. Myer (R-54-53), and Mojave’s exhibits ve-
ceived helow,  Myer's affidavit specifically sets forth
that the funds loaned to Standard were in fact the
fnds of Mojave. Pinder's affidavit xets forth that the
release of the seeurity was in fact executed and delivered

ta either the 1)1'i11('ipal officer of Standard or its coun-
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sel. Joxhibit P-2) Standard’s statement ol exeeutory con-
tracts, acknowledges the indebtediness to Mojave in para-
eraph three thercofl. Ioxhibit -1 lists the indebtedness
to Mojave on Standard’s summary ol axsets and Lahilic
tiex annexed to the petition for arrangement. On Stand
ard’s A-2 Schedule filed in the arrangement proceedings,
a copy of which s annexed to Iixhibit P-2) the mdebted-
ness to Mojave is histed and shown thercon as heing
neither contingent, unliquidated, orv disputed.  Ioxhibit
P-17 s a certified copy of the chattel mortgage in favor
of Mojave whiel upon its face evidences an indebtedness
as of the date it bears in the amount of $15,325.82, to-
cethier with “all other future and past indebtedness whiel
the mortgagor may owe.” Al ol Standard’s halance
sheets and financial statements made subsequent to con-
firmation (from August 31, 1962 to September 10, 1960)
reflect without dispute or qualification the indebtedness
to Mojave subsequently assumed by Mesa. (lxs. P-4
-5, -8, P29, P-10, P-11, and I’-16)  There is not a shred
ol evidence in the record that controverts these facts.
No opposing affidavits were tiled, no documentary evi-
dence offered, nor testimony adduced by way of deposi-
tion that in any wayv supports the factual allegations of
defendant’s answer and contravenes the plaintiff’s evi-
denee. Amended Rule 56 (e), UR.C.P., effective Octo

her 1, 1965, provides as follows:

“\When a motion Tor sumnary judgment ix e
and supported as provided in this rules an adverse
party may not rest upon the meve allegations vl
denials of his pleading, but his response, by aftl



davits or as otherwise provided in this rule, must
set Torth speeifie facts showing that there is a
genuine issue for trial”

This, Mesa has not done, and accordingly, Mojave's

motion for summary judgment should have heen granted.

However, even were we to assume, for the purposes
ol argument only, that there was a genuine issue or dis-
pute ol fact raised relative to the factual defenses as-
serted: and were we Turther to assume, arguendo only,
that the obligation had heen barred by the statute of
Imutations, the statute of tfrauds, or discharged in hank-
ruptev, Mesa nevertheless would be liable to Mojave by
reason of the former’s assumption agreement with Stand-
ard. Mojave was a third party heneficiary of that agree-
ment.

The Restatement of Contracts, See. 133, provides in

pertinent part as follows:

(1) Where performance of a promise in a con-
tract will benefit a person other than the promisee,
that personis. ..

(h) a creditor beneticiary if no purpose to
make a gift appears from the terms of the
promise in view of the accompanying circuni-
stances and performance of the pronise will
satisty an actual or supposced or asserted duty
of the promisec to the beneficiary, or a right
of the bencticiary against the promisee which
Ias beew barred by the Statwte of Limitations
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or by « discharge o bawkrpley, or which
1sounenforceable becawse of Ahe Stabule o
Frauds.” (Imphasis supplied)

[Hlustration 10 to the comment on caid scetion is as (ol

fows:

S0, O asserts that A owes bt $100. .1 does wol
owe This money, or Honk (hal e owes 1, bt
rather than engage in littgation, and in ovder to
obtain peace of mind, A sccures, tor sufficient
consideration, a promisce from B to pay 0 $100.
(' 1s a ereditor beneficiary.” (Kmphasis supplied)

Restatement ol Contracts, See. 134, Comment g,

thereto, provides as lollows:

"By the detimition ol ereditor beneliciary a per-
son falls within thix designation if performance
of the promise will operate to diszcharge a real or
supposcd or alleged daty and iz not intended i
whole or in part as a gift.” (Kmmphasis supplied)

Thix concept has been expressly adopted and ap-
proved by this court in the caxe of KNelly vs. Richards.
95 Utah 560, 83 P.2d 731, (1938) where, quoting with
approval from Williston on Contracts, Revised Kdition,
Vol 2, See. 356, the Utah court stated:

*Third person beneficiaries under acontract, al-

thongh not parties to it may he divided into three
classs:

Such person s a creditor henetictary b e
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mtention to make a gift appears [von the terms
of the promise, and performance of the promise
will =atisty an actual (or supposed) or asserted
ity ol the promisee to the heneficiary, .

To maintain this action, plaintift or the ereditors
he represents must fall within the . . . second
clase” (lmphasis supplied)

Williston on Contracts, Vol 2, Rev. Kd., See. 361,
po 1057, i speaking of the right of a “ereditor henefi-
ciary” to enforce the agrcement made Tor his henefit

sfates:

“Nevertheless,  the  overwhelming  majority  of
American  courts, instinetively  recognizing  the
creditor’s interest in osuch a promise, and failing
to see the practical importance of making the
promisee a party to the litigation . . . have given
the third party a direet right of action at law
on the contraet.”

See also, Kelly o Richards, supra.

[t 1x apparent, therefore, that the fact that Mojave’s
claim acainst Standard way have been subjecet to the
various defensex alleged is guite mmmmaterial. Viewing
the record in a light most favorable to Mesa, there was,
at the very least, a supposed or asserted duty on the
part of Standard to perform and pay the obligation to
Mojave, Mesa, for a valuable consideration, to wit:

the acquigition ot the property and business ol Stand-
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ard, agreed in elear, unequivocal and unconditional ters
to assume, pay and discharge this obligation. The as
sumption agrecment of September 10, 1965, (lox. P-10)
and the purchase agreement and plan of veorganization
ol July 6, 1965 contained in Kxhibit P-16 are uncond;
tional and absohite.  Accordingly, Mojave as a classic
“cereditor beneficiary™ was entitled to summary judg

ment helow upon the promise made for its henefit.
CONCLUSION

It is therefore respectfully submitted that the teial
court erred m granting smmmary judgment against
Mojave upon the grounds that its claim was discharged
in bankruptev. lIts claim against Standard was secured
and therefore, not provided for in the plan of arrange-
wment; in any event said claim was revived by Standard’s
promise to pay subsequent to the filing of the Chapter
X1 proceedings: and finally, the assumption of said debl
and the prouiise to pay the same by Mesa removes any
supposed bar by reason of a purported discharge i

bhankruptey.

It is further respeetindly submitted that assuming
without adnitting, the validity of the defenses alleged.
Mesa's unconditional assumption agrecment, which, 1
the final analvsis, is the agreement sued upon herei
renders said defenses moot and immaterial. It 1s cow
ceded that respondent’s cighth defense ix proper to
limit Mojave's recovery herein. Accordingly, this caust

shonld bhe reversed and remanded with instraetions 0
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enter summary judgnient for the s ol $10,000.00 and
mterest i favor ol appellant, Mojave, against respond-
ent, Mesa, under the docetrine recently announced by this
Court in the case of Christensenw oo Larsen, ... Utah .,

No. THI3D, July 5, 1968 and leave to annually enforce

colleetion of the imstalliment balances due.

Respeetfully submitted,

HATCH & MeRAIS and
HERSCHEL J. SAPERSTEIN
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