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In the

Supreme Court of the State of Utah

WALKER BANK AND TRUST COM- ¥
PANY, a corporation, :
Plaintiff and Respondent, |

vs E» Case No.
' ; 9098

NEW YORK TERMINAL WARE-
HOUSE COMPANY, a corporation,
Defendani and Appellant. J

BRIEF OF RESPONDENT

STATEMENT OF FACTS
Plaintzff's Case

Plaintiff’s claim iz based on twelve (12) nonnegotiable
warehouse receipts, issued by defendant to plainiiff under
Utah’s Uniform Warehouse Receipts Act (Title 72, Utah
Code Annotated 1953), covering certain automatic electric
washers and driers stored in defendant’s warehouse in Salt

ded by the Institute of Museum and Library Services
d by the Utah State Library.
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Lake City, Utah. Said poods are specifically identified in
the warehouse receipts by model number, name of mann-
facturer and serial number (R. 1, 18, Exhibit “I’-2”), The
ohligations, duties and responsibilities of defendant with
respect te said goods are set forth in said Aet and the
warehouze receipts incorporate the same therein by refer-
ence thereto (Exhibit “P-2").

Defendant was required to deliver said goods either
to plaintiff, as the holder of the warehouse receipts cover-
ing the same, or {o a person whom plaintiff by written
anthority had authorized the delivery of the same. The
Utah Warehouse Receipts Act so provides and plaintiff so
admits. Mr. C. J. Holt, Vice President of defendant, in
charge of West Cogst Sales and Operations, festified with
respect to the goods covered by said warehouse receipts,
as follows:

“@. That is right, and these were the bank’s
goods? They were stored for the bank?”

“A. Yes, sir”

“Q. As far as you are concerned they were the
bank’s goods and stored for the account of the
bank?”’

“A. That is right, sir."”

“@. The point is they are stored for the a¢-
count of Walker Bank and Trust Company?”

*A_ That is correct, sir.”

“Q. And as far as you are concerned, the bank
is the owner and entitled to possession of those
goods, isn’t that correct?”

“A. That is right, sir.”

Sponsored by the S.J. Quinney Law Library.
Library Services ana

vided by the Institute of Museum and Library Services
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“Q. And the bank”—
“A, Once the warehouse receipt has been
izaued.”

“Q. Once the warehouse receipt has been
1sgued, as far as the warehouse company iz con-
cerned the bank owns those goods and it is entitled
to possession of them?”

“A, That 1s right” (R. 90-91).

Printed forms designated “delivery order” were sup-
plied by defendant for use by plaintiff in avthorizing de-
livery of the goods from said warehouse (R, 79, Exhibits
“P.3” and “P-7").

On May 10, 1957, without notifying plaintiff, defen-
dant closed its warehouse at the location where plaintiff’s
goods had been stored and collected its storage charges,
for reasons which are apparent from inter-office communi-
eations shown in the appendix as Appendix “A”, “B”, “C”
and “D” (R. 100-101, 202).

Following such cloging of the warehouse, plaintiff re-
ceived from defendant certain delivery orders and checks
(Exhibit “P-3""). Said exhibit consists of six (6) delivery
orders, one of which is dated May 1, 1957, one dated May
2, 1957, one dated May 3, 1957, two dated May 7, 1957 and
one dated May 10, 1957, To each of said delivery orders
is attached a check signed by John B. Woods (Woeds). The
check attached to the delivery order dated May 7, 1957, is
blank as to the date, payee and amount. Each of the re-
maining checks are payable to Walker Bank & Trust Com-
pany in an amaount equal to the declared value of the goods
shown on the delivery order to which it is attached. In

led by the Institute of Museum and Library Services
hy the Utah State Library.
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each instance, said checks are dated subsequent to the date
of the delivery orders, except the check sighed in blank and
the check uaccompanying the delivery order dated May 10,
1957. The delivery orders are prepared for execution hy
Walker Bank & Trust Company to authorize delivery of
the goods deseribed therein to Woods. Sald delivery orders
were never executed nor delivered by plaintiff to defen-
dant (B. 19, 124).

The goods degeribed in said delivery orders constituted
a part of the goods covered by the warehouse receiptg on
which this action is based and represented a substantial
part of all the goods covered by warehonse receipis issued
by defendant to plaintiff and held by plaintiff as security
for the payment of indebtedness owing by Woods to plain-
tiff on promissory notes (R. 19, Exhibits *P-2"”, “P-37,
“D-87). Neither the indebtedness evidenced hy said prom-
issory notes (which exceeds the value of the goods) nor
the checks have been paid and Woods has been adjudicated
a bankrupt (R. 19, Exhibit “1-1").

Prior to the closing of said warehouse, the dates of the
delivery orders and of the checks, the goods described in
said delivery orders had been delivered out of the warehouse
by defendant to 2 perzon or perszong ecther than plaintiff
—in some instances, a8 hereinafter shown, many months
prior to sald times (R. 101, 152-155, 159-170, Exhibits
“P-157-P-20", incl.,, Appendix “E*”). At the time of elos-
ing the warehouse and as of the dates of said checks and

delivery orders, defendant knew that Woods was insolvent
{R. 151-152}.

Sponsored by the S.J. Quinney Law Library.
Library Services ana
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Upon the foregoing facts, plaintiff brought this action
against defendant for conversion of the goods described
in said delivery orders, the value of which was stipulated
to by defendant (R. 37, Exhibit “P-4").

Defendant’'s Affirmative Defenses

Defendant’s affirmative defenses {0 this action are as
follows :

{1y That by an alleged agreement between plaintiff
and defendant the defendant was authorized to deliver the
poods in question to Woods without first obfaining a de-
livery order executed by plaintiif, provided that defendant,
before such delivery of the geods, obtained from Woods a
check pavable to plaintiff for the declared wvalue of the
goods together with a delivery order signed by Woods and
describing the goods 1o be delivered, such check and de-
livery order to be forthwith forwarded to plaintiff (R. 8-
B9}Y.

{2} That plaintiff is estopped because, as siated in
the pretrial order:

“2. Defendant also defends on the grounds of
estoppel and in this respect represents that in hold-
ing the delivery orders and checks for varying long
periods of time, the plaintiff led the defendant to
believe that delivery of the goods to John R. Woods
cn the basis of a delivery crder signed by him, and
without plaintiff's signature was sufficient authori-
zation as far as the plaintiff was concerned.

“Tt 1z understood in connection with this defense
that to prevail the defendant must show that the

Sponsored by the S.J. Quinney Law Library.
Library Services ana
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goods covered by the warehouse receipts in question
were delivered in accordance with such a practice.

“The defendant urges this defense severally as
against each delivery, and collectively” (R. 20).

With respect to the above defenses, the record shows
as follows:

Defendant commenced in the spring of 1956 to store
poods covered by warehouse receipis issued to plaintiff (R,
117}. Thereafter, defendant executed and delivered to
plaintiff wvarious delivery orders authorizing delivery of
the goods desecribed therein, commencing with a delivery
order dated May 21, 1856 {(R. 72, Exhibit “D-B”). In each
and every instance, plaintiff obtained payment of the check
accompanying the delivery order before plaintiff executed
and delivered the delivery order to defendant (R. 114-115,
124-125).

Seme months after the commencement of said transac-
tions, plaintiff, prompted by some request from defendant,
advised defendant by a letfer dated October 16, 1956, as
to plaintiff's method of operation with respect to said ware-
house receipts (R. 116-118, Exhibit “D-5”). In this con-
nection, the letter atates that “These receipts cover appli-
ances, and It is our method of operation that these units,
one or more, be paid for at the time they are withdrawn.”

On November 12, 1956, defendant replied to plaintiff’s
letter, which, among other things, states, “and from your
letter interpret that you wish to authorize delivery from
the warehouse upon the receipt, by our storekeeper, of 2
check from John R. Woods Co.” Deferdant’s letter enclosed

Sponsored by the S.J. Quinney Law Library. Fi
Library Services and T
Mach,
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a proposed letter to be executed by plaintiff and sent to
defendant for authorizing the delivery of goods stored for
plaintiff upon receipt by defendant’s storekeeper of Woods’
check, hut subject to certain limitations and restrictions as
set forth in =said proposed letter (R. 119-120, Exhihit
“T-6"). DPlaintiff did not answer defendant’s letter nor
send any letter such as proposed by defendant {(R. 119).

The alleged agreement which defendant relies upon
for its delivery of the goods from the warehouse without
a written delivery order authorizing the same, must bhe
gained from plaintiff’s letter and defendant’s reply thereto,
and concerning this matter, Mr. Holt testified as follows;:

“Q. Now, Mr. Holt, in a second defense which
is pleaded to our complaint in this action, it is al-
leged that, ‘For many months prior to May 1, 1957,
defendant’—that would be the warehouse company
—'‘had operated under a warehousing agreement by
the terms of which defendant was to release stored
goods upon receipt from John R. Woods, an appli-
ance dealer, of a delivery order signed by him to-
gelher with payment for the stored merchandise.’
Is that correct”?

“A. That is right, ves, sir.”

“Q. And that agreement Is to be galned from
the letter Mr. Robhbins wrote to you on October 16th,
1956, and vour reply to that letfer”?

“A. Yes, sir.”

“Q, Now it says: ‘By the terms of the ware-
housing agreement, plaintiff’—that is the Walker
Bank and Trust Coupany—*‘was to sign the delivery
order received by it from defendant’s Salt Lake City
storekeeper and send them to the defendant’s Los
Angeles office as evidence of authority to deliver and

led by the Institute of Museum and Library Services
hy the Utah State Library.
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delivery of the merchandise to John R. Woods or
his order.” Tg that correct?”

“A, That iz correct” (R. 88-89).

Concerning the allegations pleaded in defendant’s an-
swer ag a basis for its defense of estoppel, Mr. Holt testi-
fied in respect thereto as follows:

“Q. There are some allegations in here which
I may cover very guickly with a question—otherwise
I will be glad to go into them—where they speak of
the bank giving credit to Woods and of overdrafts
I believe and so forth, in transacticns between the
bank and Woods; do you know anything abont
those ?”

“A. No, sir.”

“@Q. And did you at any time know anything
about it?”

“A. No, sir.”

“Q. And I take it as a warehouseman generally
speaking you are not conecrned with any arrange-
ments or transactions between the bank and its ecus-
tomer, you are simply concerned with your dufy as
warchongseman to store the goods and deliver them
upon receipt of the proper anthority?”

“A. That is correct, sir. The only time we
have any knowledge of what a lean percentage would
be i where the bank specifics we pick up a given
percentage.”

“Q. As in the enclogsed letter which vou sent?”
“A., That is right” (R. 89).

Plaintiff’s conduct in respect to all the warehousing
transactions mentioned in the record iz entirely copsistent
with the plain meaning of plaintiff’s letter of October 16,
1956, namely, that plaintiff would execnte and deliver a

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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delivery order to defendant aunthorizing delivery of gocds
from the warehouse to Woods if and when Woods' check
accompanying the delivery order was paid by cash funds
in the bank.

Mr. H. A. Robbins, a retired manager of defendant’s
Murray Branch, testified in behalf of defendant on direct
examination, as follows;

“Q. Did you ever send delivery orders to Los
Angeles without the checks having been paid before
that ?”

“A. Not to my knowledge.”

“Q. Would you say that you had not done so?”
“A. I would have to say that.”

“Q. Was it your understanding while you were
holding the delivery orders waiting for the check to
clear, that the goods were still in the warehouse 7

“A. As far as I knew” (R, 115).

On cross examination periaining to the same subject,
Mr. Robbins testified:

“Q. XNow, In previous transactions evidenced
by delivery orders which have been submitted—ad-
mitted in evidence az Exhibit D-8, did vou receive
these delivery orders accompanied by checks?”

“A. Yes, sir.”

“Q. Now you may state whether at any time
yvou signed those delivery orders and forwarded the
same to Los Angeles until you had actually received
funds to cover the checks?”

“A. That's correct.”

“Q. Now when you refer to ‘payment,’ in your
letter T think of October 16, 1956, do you refer to

Sponsored by the S.J. Quinney La L ibrary. Funding for digitizatic / ovided by the Institute of Museum and Library Services
Li / Ty S nd Technolo, g\ Act, / istered by the Utah State Library.
W chine-generate I()( R contain errors.
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payment by checks which have been made good
through funds depesited in the account or do you
refer to simply the check itself?”

“A, No, I don’t refer to the check itself, I
refer to the check that when it is actually paid,
payment wonld be when the check is aetually paig”
(R. 125),

Regarding the alleged agreement that defendant was
authorized to deliver goods from its warehouse to Woods
upon its receipt of a check from Woods and without a de-
livery order signed by plaintiff, Mr. Bebbins testified as

follows :

“Q. Now, if you will listen fo this question
carefully. Did vou have any agreetent with Woods
at any time, written or otherwise, whereby Mr.
Woods would be authorized to take those goods from
the warehouse prior to the time that you signed the
delivery order and the check which he brought in
was made good by funds in the bank?”

“A. Nog, sir.”

“@. Did you ever have any such agreement or
understanding of any kind with the warehouse com-
pany?”

“A, No, sir.”

“@Q. Did wou, as far as yeu can recall, ever
sien a delivery order and forward it to the ware-
heouse company until yor had funds in the bank to
pay the check that accompanied it?”

“A, As ] recal]l it, that’s true.”

“Q. You never did?”
“A. No, sir” (R. 221).
Corroborating the testimony of Mr. Robbing in regard
to the alleged agreement and zlso the fact that defendant

vided by the Institute of Museum and Library Services
red by the Utah State Library.
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did not rely on any conduct of plaintiff in making delivery
of goods from its warehouse without obtaining a delivery
order executed by plaintiff authorizing the same, are the
instructions of Mr. T. B. Akeley, an auditor in defendant’s
Los Angeles office (R. 147-148, Exhibit “P-7"'). Said in-
structions, which are dated April 2, 1957, and contain the
signature of defendant’s storekeeper, Harvey R. Moore-
head, accepting the same under date of April 3, 1957, whose
signature is notarized on the same date, recite in said in-
structions the storage of the goods by defendant for plain-
tiff and defendant’s issunance of its warehouse receipts to
plaintiff for such goods, and then specifically provide:

“NOW THEREFORE, the WAREHOUSEMAN
does Instruct and admonish its employees, viz.:

“Supervisor, Harvey R. Moorehead, Storekeeper,
“Asst. Storekeeper, Asgt. Storekeeper,
“Asst. Storekeeper, Asgst. Storekeeper,

{the WAREHOUSE EMPLOYEER) that the goods
deposited by the STORER in the WAREHOUSE in
the namc and for the account of the BANK can be
delivered only in striet accordance with the follow-
ing instructions:

“1. Pursuant to instructions from the BANK, the
WAREHOUSEMAN is authorized to deliver
to the STORER only such goods as may be
specified on a Delivery Order signed by an in-
dividual duly authorized to sign for the BANK,
provided the following instructions are com-
nlied with:

“A. The Storekeeper must actually have in his
possession a4 Delivery Order specifying
the goeds to be delivered, signed by an

Sponsored by the S.J. Quinney Law Library.
Library Services ana
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individual aunthorized to sign for the
BANK before any goods can be delivered,

“B. Before the close of husiness of the day on
which poods are delivered from the
WAREHOUSE, the Storekeeper, or in his
abgence one of the WAREHOUSE EM-
PLOYEES listed herein, will personally
mail to this office with the Daily Report,
the original Delivery Order.

“2. Unless the Sforekeeper actually has received
Delivery Order duly signed by an individual
aunthorized to sign for the BANK as apecified
in Paragraph 1-A hereof and has malled De-
livery Order as sgpecified in Paragraph 1-B
hereof, all WAREHOUSE EMPLOYEES are
forbidden to deliver, or permit anyone to re-
move, any goods from the WAREHOUSE.

“All previous ingtructions in reference to delivery of
goods from WAREHOUSE are hereby rescinded”
{ Exhibit “P-7").

The Exhibits, which are contained in the Appendix in
chronolegical order as Appendix “A”, “B”, “C”, “D” and
“E”, have a material bearing on defendant’s defenses based
on said alleged apreement and estoppel, as does also the
testimony of defendant’s storekeeper:

“Q. Well, I'm asking you this; With respect
to the performance of your duties as warehouseman,
whoge directions did you follow in the performance
of those duties, Mr. Woods or the directions of the
New York Terminal Warehouse Company?’

“A, Well, I tried to follew both as much as I
could. I depended on my job from Mr., Woods but
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I still wanted to do my best to follow the rules as
to the way things had been going.”

“Q. So if Mr. Woods told you to do something
with respect to your status as agent of the New York
Terminal Warehouse Company, very likely vou
would follow his orders in that regard because of
vour dual capacity there?”’

“A. Yegy, sir” (R. 186-187).

It is clear from these inter-office communications and
reports that at least as early as February 1, 1957, the de-
fendant had abdicated its warehousing of plaintiff’s goods
and the operations of its warehouge in favor of Woods, not-
withstanding the warehouse receipts covering said goods
were held by plaintiff to secure Woods® indebtedness to
plaintiff. Mr. Akeley, defendant’s auditor who had made
trips to Salt Lake City to audit the warehouse operations,
states as of February 1, 1957 (Exhihit “P-9") :

“Frankly, he {Woods) runs the warehouse, and
he will continue to do so with any emplovees we
might put in there, oulside of ourselves.”

It appears that defendant decided to agsume the risk
for such breach of its oblivations and responaibilities as a
warehouseman rather than offend Woods or impair his
“oond standing” with plaintiff (Exhibit “P-127).

Consistent with defendant’s relinquishment of its ware-
honse to Woods, the record shows that when Woods obtained
an order for the purchase of goods stored in the warehouse,
defendant’s storekeeper would remove goods from the ware-
hotuse and aceumulate them for as long as two or three

1 by the Institute of Museum and Library Services
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weeks belore he received a check from Woods and made
out a delivery order (R. 146, 148, 149). In the event Woods
was 2oing to be away from his office for a while, he would
gign blank checks and delivery orders and leave them in
his safe, to be filled in by his employees to cover goods
removed from the warehonse and thereby faecilitate the
operations of defendant’s atorekeeper last above mentioned
(R. 197, 198, 206).

Defendant offered no evidenee to show that the goods
In question had been delivered in accordance with the
authority which it claims to justify such delivery as pleaded
under its affirmative defenses or as contended for under
the pretrial order, notwithstanding that defendant singu-
Iarly had within its own knowledze and from its daily and
permanent records and itz apdits of the warehouse the
times, t¢ whom and under what circumstances the goods in
gquestion were delivered from defendant’s warehouse (R.
69-71, T7-78, 91-93). On the other hand, uncontradieted
evidence adduced by plaintiff shows that a substantial part
of the roods in question were shipped out of the warehouse
by the defendant many months prior to the dates of the
checks or delivery orders covering the goods which are the
subject of this action (Exhibit “P-207, Appendix “KE”).
And it is a reasonable inference from the record, that all
the ooods in question were delivered out of the warehouse
to thirvd persons a considerable time prior to the dates of
the delivery orders and checks (Exhibit “P-3") which were
received by plaintiff after defendant had closed its ware-
house where the goods had heen stored.
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STATEMENT OF POINTS

1. The evidence supports the finding that the defen-
dant made delivery of goods covered by nonnegotiable
warehouse receipts held by plaintiff without authority from
plaintitt as required by the Utah Uniform Warehouse Re-
ceipts Act.

2. The evidenee supports the findings that defendant
had no lawful excuse for the delivery of the goods covered
Ly nonnegotiable warehouse receipts held by plaintiff,

3. It was not error to allow plaintiff’s eost bill.

4. It was not error to deny defendant’s motion for a
new frial,

ARGUMENT
POINT NQO. 1

THE EVIDENCE SUPPORTS THE FINDING
THAT THE DEFENDANT MADE DELIVERY
OF GOODS COVERED BY NONNEGOTIABLE
WAREHOUSE RECEIPTS HELD EY PLAIN-
TIFF WITHOUT AUTHORITY FROM PLAIN-
TIFF A3 REQUIRED BY THE UTAH UNI-
FORM WAREHOUSE RECEIPTS ACT.

The warehouse receipts were issued under the Uniform
Warehouse Receipts Act, found in Title 72, Utah Code
Annotated 1953, wherein under Section 72-1-2 it is pro-
vided that in the case of nonnegotiable receipts the receipts
should provide that the goods will be delivered to a specific
versen. In the light of this section and since the warehouse
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receipts are designated as nonnegotiable, the receipts must
be consirued as providing that the goods described therein
would be delivered upon the written order of plaintiff for
whose account the goods were stored. The warehouse re-
ceipts so provide. In addition, the delivery orders issued
by the defendant warehousc addressed to it, and delivered
to the plaintiff bank for its sigmature, provide that “yon
are hereby authorized to deliver to John R. Woods Com-
pany” the goods described in the delivety order, which
goods are likewise described in the warehouse receipts held
by the bank. Hence, the delivery orders supplied by the
warehouse company for use in all of the transactions with
plaintiff expressly recognize the statutory requirement that
defendant deliver said goods only to a person “who has
written authority from” plaintiff.

The provisions of the Utah statute applicable to this
action concerning nonnegotiable warehcouse receipts are
as follows:

“72-1-9, Justification of warchouseman in de-
livering.—A warehouseman is justified in deliver-
ing the goods, subject to the provisions of the three
following sections, to one who is:

“{1} The person lawfully entitled to the pos-
sesgion of the goods, or his agent;

“(2) A person who i either himself eniitled
to delivery by the ferms of a nonnegotiable receipt
issued for the goods, or who has written authority
from the person s0 entitled either indorsed upon
the receipt or written upon another paper;or * * *

£ # *

“72-1-10. Warehouseman’s liability for misde-
livery.-—Where a warehouseman delivers the goods
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to one who is not in faet lawfully entitled to the
possession of them, the warehonseman shall be liable
ns for conversion to all having a right of property
or possession in the poods, if he delivers the goods
ptherwise than as authorized by subdivisions (2)
* # % of the preceding section; * % *7

The warehouse receipts in question provide that the
“responsibility of the warehouseman with respect to the
goods in storage is defined in the Uniform Warchouse Re-
ceipts Act of the State wherein the warehouse is located.”

Defendant contends that someone other than the plain-
tiff hank was entitled to posseszion of the goods covered
by the warehouse receipts held by plaintiff, and, therefore,
that the written authority required by the statute was un-
necessary. Finding No. 2 entered by the trial court in this
action provides as follows:

“At all times herein mentioned plaintiff was,
and now is, the lawful holder of said warehouse
receipts, entitled to delivery of the goods therein
named by the terms of said receipts, and lawfully
entitled to possession of the goods named therein
and hereinbelow described.”

Hence, the trial eourt has found that the contract between
the parties is as contained in the warehouse receipts, which
incorporates the Utah act by reference. The elements under
the Utah statute are found in plaintifi’s favor, including
the element that plaintiff iz lawfully entitled to possession
of the goods covered by the warehouse receipts. Ag set
forth in detail in the Statement of Facts, Mr. C. J. Holt,
Vice President of defendant, recognized that as far as the
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defendant was concerned the goods belonged to the bank,
were stored for the account of the bank, and that the bank
was the owner and entitled to possession of the goods once
the warehouse receipts had been issued.

The contention of defendant’s counsel that someone
other than the hank was entitled to possession of the goods
violates the express terms of the warehouse receipts pre-
pared and issued by defendant, is in derogation of the ex-
press terms of the statnte, contradictory of the statements
of defendant’s officer who was in charge of this warehouse,
contrary to the evidence and findings of the lower court,
and unsupported by defendant’s authorities, Moe v, Amer-
iean Iee & Cold Storage Company, 30 Wash. 2d 51, 190 P,
2d 753 (not a warehouseman -— depositor relationship);
George V. Bekins Van & Storage Compony, 33 Cal. 2d 834,
205 P. 2d 1037 (goods destroyed by fire — case decided
on the language of the warehouse receipt itself) ; Waood v,
Crocker Fivst Nationoel Bunk, et al., 107 Cal. App. 685, 291
Pae. 221 {actual agency established by recorded power of
attornev) ; Twravers v. Burdge, et al., 101 N. J. 237, 127 Atl
191 {depositor in defuult under mortgage and delivered to
morigagee pursuant to mortgpage) ; Bunaell v. Ward, et al,
241 Mich. 404, 217 N. W. 68 (goods deposited by partner-
ship and delivered to one of the partners) ; Formers' Union
Warehouse Comanary v. Barvetf, et al., 214 Ala. 202, 107
So. 46 (undisputed title in third party).

Apparently, defendant’s counsel reaches this interpre-
tation on the hasiz of alleged defenses which we will con-
gider in subsequent portions of this brief. The hasic fallacy
of defendant’s argument is that defendant woeuld have the

Sponsored by the S.J. Quinney Law Library.
Library Services ana

vided by the Institute of Museum and Library Services
red by the Utah State Library.



19

appeilate court review the evidence and draw inferences
contrary to those drawn by the trial court.

The scope of the appellate conrt’s review in this case
is 0 firmly established that we cite only a few of the many
Utah cases on this subject. In Ly v. Thompson, 112 Utah
24, 184 P. 2d 667, it was stated:

“But the lower court has seen fit to reject de-
fendant’s version of the case and the questien for
us to decide is not which of the two sides should be
believed. We are called upon to decide whether or
not there is evidence in the case that will directly or
by inference support the decigion of the trier of the
facts. In deciding that question we decide merely
—so far as cireumstantial evidence is coneerned—
that if there are inferences to be drawn therefrom
that will support the lower court’s conclusions npon
the probabilities of that evidence, we are bound to
uphold the deeision, even though had we heen trying
the case we might have stressed the inferences ad-
versely to such a conclusion.”

See also John C. Cutler Association v. DeJay Stores,
3 U. 2d 107, 2793 P. 2d T00; Adler v. Clark, 122 Utah 472,
251 P. 2d 669,

As further evidence supporting the findings of the
trial court that the contract between the parties consisted
of the elements contained in the Utah Uniform Warehouse
Receips Act, the statement of facts herein reviews in some
detail the testimony of defendant’s witness, H. A. Robbins,
who teastified that signed delivery orders were net for-
warded to defendant until checks had been paid; that as
far as he knew, in instances when he held & delivery order
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until the check accompanying the same had been cleared,
the goods were still in the warehouse; and that he had no
agreement with Woods or the warehouse company that
the goods could be taken from the warehouse prior to the
time the delivery order was gigned as required by the Utak
statute. Corroborating the testimony of Mr. Robbins are
the instructions of Mr. T. B. Akeley, an andifor in defen-
dant’s Los Angeles office, particularly concerning the
warehouse in which the subject goods were stored, accepted
by Mr. Moorehead, the defendant’s storekeeper under date
of April 3, 1957, more than a month before defendant closed
suid warehouse, which instructions reiterated the statutory
duties of defendant and state expressly that the defendant’s
astorekeeper “must actually hove in his possession a delivery
order specifying the goods to be delivered, signed by an
sndividual authorized to sign for the BANK before ony
goods can be delivered,” (Emphasis added.) As shown by
the Statement of Facts herein, defendant’s intercffice com-
munications which for convenience of the court appear in
the appendix to thig brief, show that the defendant decided
to assume the risk of delivery of the goods without written
authorization from the bank.

Even under facts which show an agreement on the
part of the warehouse receipt holder not to require written
authorizatien, which does not exist under the evidence and
findings in this case, the courts construe the statute liter-
ally and nonetheless require a written authorization. In
the case of Farmers' Bank of Weston v. Elizs, 122 Ore. 266,
258 Pac. 186, one John H. Grafton depoesited potatoes with
the defendant who issued negotiable warehouse receipts.
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The defendant alleged that Grafton had entered into an
agreement with plaintiff bank that the sale of the perish-
able potatees would be negotiated by Grafton as agent for
the bank and that Grafton would deposit the proceeds from
the sule of the potatoes with the bank and the warehouse
receipts would be returned to Grafton as the sales and
depesits were made. Defendant further alleged that this
agreement was in accordance with general banking custom
and recognized by the parties. Defendant further contended
that by inadvertence the particular warehouse roceipis
involved in the action were not returned to Grafton by the
plaintiff. After a verdict for the defendant, plaintiff ap-
pealed citing as error the instructions of the irial court.
The Supreme Court of Oregon held that even assuming the
validity of the facts which defendant alleged to exist, there
was no defense to the action and the judgment wuas reversed
and a new trial directed. In the opinion the court ciles a
provision of the Uniform Warehouse Receipts Act which
is identical to our Section 72-1-10 and provisions of 8018
Oregon Laws which are identical to our 72-1-11, The whole
tenor of the opinion ig that written authority is required
by the statute. While the receipts involved in the Ellis case
were negotiable, the dissenting opinion recognizes that the
bank was the person rightfully entitled to possession and
had not transferred the receipts to a bona fide purchaser.
Hence, the negotiability or nonnegotiability of the receipts
in no way is necessary to the court’s conelusions and rea-
soning since the effect of negotiating comes into play only
when the warehouseman fails to take up a receipt and it
has been transferred for wvalue to a bona fide purchaser.
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This element is not invelved in the Ellis case nor in our
case and does not add nor detract from the rule for which
the £lliz case is cited. The Supreme Court of Oregon holds:

“We take it that the object of the law, as shown
by its many provisions, was to see that each step
taken, beginning with the deposit in the warehouse
and the issuing of the receipt to the final delivery
of the goods by the warehouseman to the holder of
the receipt, should be evidenced by some statement
in writing, sc as to completely preclude any attempt
by an unauthorized person to get possession of the
property.”’

In the second appeal of this case, Formers Bank of
Weston v. Ellis, 126 Ore. 602, 268 Pac. 1009, the Supreme
Court of Oregon affirmed its previous holding and stated
that any contractual dealings between the bank and the
depositor of the goods are immaterial; in the case now
before the court, Mr. Holt states expressly that he had no
knowledge of contractual negotiations between plaintiff
and Woods, and Holt admits that any dealings between the
bank and Woods were of no concern to the warehouse com-
pany.

Concerning the dissent which appears in the first Eliis
decigion, it is interesting to note that J. Rand, who dis-
sented, finally concurred with a unanimous court in the
second appeal. The dissent is impertant because it reviews
facts which did not affect the judgment of the majority,
and more important, do not exist in any degree in the pres-
ent litigation: the oral contract was clear and express and
conformed with general custom; the bank was tendered
the proceeds of the sale which was for the full market
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value of the goods; there wag a showing of agency by an
express agreement. As indicated above, we cite this caze
because it demonstrates the policy of the law requiring
written authority even under extreme facts: we do not
concede that such facts reviewed in the Elis case exist in
the case now before the court. Indeed, the evidence and find-
ings expressly negate the existence of such facts,

In the case of Voyt v. Bekins Moving & Storage Com-
pany, 169 Ore. 30, 118 P. 2d 586, the court sfates that a
warehouse receipt ordinarily constitutes the contract be-
tween the parties and helds that the right to insert in the
warehouse receipt terms and conditions other than those
required by statute does not give to such terms the force
of contract unless it can be fairly sald that the minds of
the parties have met thereon. We will again call attention
to thig rule when we digeuss the affirmative defenses raised
by defendant in this aetion.

Defendant attempls to avoid the judgment on the un-
tenable theory that plaintiff failed to make ent a prima
facie case becange plaintiff had made no demand of defen-
dant for return of the goods and had failed to make an
oifer to satisfy the warehoyseman’s lien. In the first place,
confrary to defendant’s contention, there is no question
befure this appellate court az to whether plaintiff made
out a prima facle case when it rested at the conclusion of
its evidence in chief and defendan: interposed a motion
to dismiss (R. 42), as the court declined to render any
judgment until the close of all the evidence (R. 49, 63, 74,
75}, and then made findings of fact and conclusions of law
and entered judgment herein on all the material and com-
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petent evidence adduced by both parties. Rule 41(b), Utah
Rules of Civil Procedure. Further, defendant waived its
right to object on the ground its motion to dismiss was
erroneously denied by proceeding to introduce evidence.
Century Indemnity Co. v. Nelson, 90 F. 2d 644 (C. C. A
9th, 1936),

Furthermore, the alleped fallure of plaintiff fo make
& demand for the return of the goods or offer to satisfy
defendant’s warehouse charges did not operate to shift de-
fendant's burden of proof. In the first place, defendant
overlooks the undisputed fact that the warchonse charges
had been paid and that defendant had delivered the goods
to someone other than the plaintiff prior to defendanti’s
closing the warehouse where the goods were stored. 1t is
elementary that demand for delivery and tender of charges
is not required where it would serve no useful purpose, such
ag when the warehouseman has received his storage charges
and has put it out of his power to deliver the goods, “since
a vain and useless act is not required by the depositor or
receipt helder.” 56 Am. Jur, Warehouse, Section 191; 93
C. J. 8., Warehougseman and Safe Depositories, Sections
T2c and B1; Stule ex rel. Hermann Reitmeier V. Oakley,
129 Wash, 553, 225 Pac. 425 State V. Farmers' Elevator
Company, 59 N. D. 679, 231 N. W. 725 Coedy v. Miller, M1
QOhio App. 36, 102 N. E. 2d 727. Hence, delivery of the
roods without authority from the plaintiff “renders the
warcheonseman liable without a demand.” 56 Am. Jur,
Warehouse, Section 191. Moreover, under the general law
in an action for conversion, the “defendant bears the bur-
den 'of proof as to any affirmative matter set up by him
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as a defense to the action.” 53 Am, Jur., Trover and Con-
version, Section 176.

POINT NO. 2

THE EVIDENCE SUPPORTS THE FINDINGS
THAT DEFENDANT HAD NO LAWFUL EX-
CUSE FOR THE DELIVERY OF THE GOODS
COVERED BY NONNEGOTIABLE WARE-
HOUSE RECEIPTS HELD BY PLAINTIFF.

The existence of a lawful excuse for delivery without
having obtained written authority from plaintiff is pleaded
and actually constitutes an affirmative defense to plain-
tiff’s complaint, as to which defendant had the burden of
proof. Defendant failed completely to discharpe this bur-
den, The only evidence offered by defendant concerns in-
spections made by defendant’s officers and only general
statements of the results of these inspections were offered
in evidence, The reliability and probative value of the
inspections were rendered meaningless by the admissions
of defendant in its interoffice communications that short-
ages existed in the warehouse, that the warehouse was nof
being operated properly, and that Woods completely con-
trolled the warehouse. Let us now consider the atfirmative
defenses raised by defendant.

There was ne written authority which authorized de-
fendant to deliver the goods from the warehouse.

The court entered findings as follows:

“At various times commenecing on or about Sep-
tember 28, 1956, the defendant, in the absence of
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lawful excuse, without authority from plaintiff, and
contrary to its obligations and duties as a ware-
houseman, delivered to a peraon or persons who were
not lawifully entitled to the possession thereof, nor
entitled to delivery by the terms of the said receipis,
nor having authority from the pluintiff who was
so entitled, certain goods covered by sald warehouse
receipts.

k & E S

“That plaintiff made no representations to de-
fendant, cither express or implied by course of con-
duct, or otherwise, upon which defendant relied and
which could form the basis in fact or in law of any
estoppel or contract implied in fact; and that deien-
dant made delivery of said goods withont any author-
ity by plaintiff and even contrary to the authority
claimed by defendant to exist by reason of any of
the matters pleaded or made an issue in the pretrial
order as a defense to this action.”

We will now consider the guestion of whether there
existed the alleged agreement between plaintiff and defen-
dant under which defendant contends it was authorized to
deliver the goods to Woods upon its obtaining from Woods
a check and without obtaining from plaintiff a delivery
order anthorizing the delivery of the goods. The sequence
of events leading to the exchange of correspondence which
defendant claims conztituted its authority for the delivery
of the goods without a delivery order is reviewed in the
Statement of Facts herein, It iz undisputed that, prior to
said exchange of correspondence between Robbinsg and Holt,
plaintiff in each inztance obtained payment of the checks
accompanying the delivery orders before plaintiff executed
and delivered delivery orders to defendant. It alse is un-
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disputed that from the spring of 1956 until said exchange
of correspondence, the defendant had no written authority
to deliver goods covered by warehouse receipts held by
defendant except the authority contained in delivery orders
exectited and delivered by plaintiff to defendant (Exhibit
“D-8"y. On October 16, 1956, plaintiff wrote to the defen-
dant stating that “these receipts cover appliances and it
is oir method of operation that these units, one or more, be
paid for at the time they are withdrawn.” Mr. Robbins, who
wrote the letter, testified that the letter was not intended
to reflect any changes in his methods of operation and that
following the exchange of correspondence the bank still
obtained payment of the checks accompanying the delivery
orders before plaintiff executed and delivered the delivery
orders to defendant.

The defendant’s Vice President, Mr. Holt, testified
in effect that he construed the exchange of correspondence
as authorizing defendant to deliver the goods tc Woods,
upon receipt only of Woods' check, as provided for by the
proposed Instructions enclosed in Holt's letter for execution
by the bank, but without any limitations as to the amount
of goods which could be released at any time upon receipt
of such check. It is admitted that the instructions which
Holt proposed that the bank execute and deliver to the de-
fendant, were never executed and delivered and the instruc-
ticns themselves provide:

“These instructions execuied by us in triplicate
shall become effective only upon your delivery fo
us of a duly executed copy thereof signed by one of
your officers evidencing acceptance of the provisions
contained herein. Upon becoming effective, these
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instructions shall aupercede all previous instructions
and shall remain in full force and effect until
amended or cancelled by the bank in writing.”

Hence, it appears that the alleged agreement under
which defendant claims to have had authority to deliver
the goods, is based upon the plaintiff’s failure to reply to
Holt’s letter and defendant’s elaim that such correspondence
effected a modification of defendant’s previous obligation
not to deliver the goods from the warehouse until it had
received a written delivery order from plaintiff authorizing
the same. In fact, by some legerdemain defendant reduces
the alleged agreement to a situation where “the plaintiff
wanted a Weods’ check, but that it did not care about much
else—whether it was given immediately, before or after
delivery or whether Wocds had money iIn the bank.” In
other words, defendant argues that by such exchange of
correspondence it thercafter was justified in relinquishing
control of its warehouse to Woods, provided Woods had
left an unsigned check in his safe.

By the terms of the enclosure itself, defendant clearly
recoghized that a check was not payment, notwithstanding
Mr. Holt’s testimony that the warehouse company in all ifs
dealings throughout the United States always interpreted
a receipt holders’ instruections to release goods upon pay-
ment to mean the goods could be released upon receipt of
a check (R. 81-82).

The law ia perfectly clear that under the circumstances
of thia case a check is not payment. Ashton v. Skeen, 8D
Utah 489, 39 P. 2d 1073. A check is only conditional pay-
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ment, the condition being its collectibility from the bank
on which it is drawn and in order for a check to constitute
payment an express, positive and gpecific agreement Is nec-
essary. 70 C. J. 8., Payment, Section 24. Hale v. Bohannon,
88 Cal. 2d 458, 241 P. 2d 4; State v. U, S. Steel Corporatlion,
12 N. J. 38, 956 Atl. 2d 734; Paton's Digest of Legal Opin-
ions, Vol. 1, Page 1091, cases cited therein.

The law is eqnally clear that under the circumstances
of this case, the failure of plaintiff to reply to defendant’s
letter of November 12, 1956 wuas not sufficlent evidence to
establish a modified contract. The enclosure in the letier
expreasly stated that it did not become effective until ac-
cepted by plaintiff which, of course, plaintiff did not do.
In 17 C. J. 5., Contracts, Section 4le, it 18 stafed:

“Silence alone, however, does not give consent,
even by estoppel, for there must not only be the
right, but the duty, to speak before the fallure so fo
do can estop a person from afterward setting up the
truth, particularly where the silence or inaction has
an uncertain or ambiguous meaning and the parties
have reasonuble differing views az to what was in
fact meant.”

See also {/tah State Building Commission V. Great
American Indemnity Company, 105 Utah 11, 140 P. 2d 763;
Cohen V. Johnson, 91 Fed. Supp. 231 (D. C. Pa.) ; Security
First National Bonl: of Los Angeles V. Spring Street Prop-
erties, 20 Cal. App. 2d 618, 67 P. 2d T20; Hooster Drilling
Company v. Ellis, 282 Ky, 137, 137 5. W. 2d 1084.

The case of Voyt v. Bekins Moromg & Stovege Company,
supra, recognizes the danger in allowing modifications of
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the statutory contract resulting from the issuance of a
warehouge receipt under the Uniform Act. This is consist-
ent with the policy of the law announced in the case of
Farmers’ Bank of Weston v. Ellis, supra, that any “other
construetion would leave a loophole in the law which would
render it practically nugatory in many instances.” Under
the evidence surely it cannct be fairly said that the minds
of the parties have met on any modifications of the staty-
tory contract. The trial court agreed.

The elements of Fsloppel are Totally Lucking.,

The essential elements of an estoppel are completely
lacking in this case. These elements are cited in 19 Am.
Jur., Estoppel, Secticn 42, Page 642-43, as follows:

*{1) Conduet which amounts to a false rep-
resentation or concealment of material facts, or, at
least, which is caleulated to convey the impression
that the facts are otherwise than, and inconsistent
with, those which the party subsequently attempts
1o assert; (2) intention, or at least expectation, that
such conduct shall be acted upon by the other party:
{3) knowledge, actual or constructive, of the real
facts. As related to the party claiming the estoppel,
they are; (1) Lack of knowledge and of the means
of knowledge of the truth as to the facts in grestion;
(2) reliance upcn the conduct of the party estopped;
and {(3) action based thereon of such a character as
to change his position prejudicially.”

It would be redundant to consider each of said elements
required to establish an estoppel and to demonstrate that
there iz a complete lack of supporting evidence, However,
we deem it advisable 1o mention again the fact that Mr.
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Holt testified that as far as any dealings between Woods
and the bank were concerned, the warehouse company knew
nothing about any such dealings and were not concerned
with them,

The lower court found that ne estoppel existed. Defen-
dant in its brief disregards the testimony of Mr. Helt, the
principal witness for defendant, and attempts to twist and
confuse the testimony of Mr. Robbins, another of defen-
dant’s witnesses. The testimony of Mr. Robbing is reviewed
in detail in the Statement of Facta. Defendant finds it con-
venient to refer only to that portion of his testimony where
he was somewhat confused. Again, defendant fails to rec-
ognize the rule of review in appellate practice. In the case
of Mueller v. Brarnes, 139 Cal. App. 2d B47, 294 P, 24 505,
the court said:

“These were factual matters for the determina-
tion of the trial judge who had the respongibility, in
making the determination, to pass upon the credi-
bility of the witneases, the weight that should be
given their testimony, and to resolve the conflicts
and inconsistencies even in the testimony of an in-
dividual witness. Peterson v. Peterson, 74 Cal. App.
2d 312, 319, 169 P, 2d 474. Such a factnal decision
is econtrolling on appeal”

The following authorities uphold the nnanimous rule
that inconsistencies in the testimony of an individual wit-
ness are to be resolved by the trier of the fact and that
under firmly eatablished legal principles the appellate
court iz not at liberty to reweigh the evidence and draw
inference contrary to those drawn by the trial court: Pef-
erson V. Peferson, T4 Cal. App. 2d 312, 168 P. 2d 474;
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Showalter v. Western Pacific E. R. Company, 16 Cal. 480,
106 P. 2d 895 ; Sukiasion v. Shalarion, 115 Cal. App. 798,
252 P. 2d 956; People v. Alonzo, 168 Cal. App. 2d 45, 322
P. 24 42,

Defendant ¢laims that the lower court erred in not
allowing Mr. Robbing to testify as to his “understanding
of flooring.” On dircct exumination, Mr. Robbins testified
that he had no knowledge of the general class of Woods
clientele and *“didn’t know whe the merchandise was being
gold to or under what terms or anything elze.” In redirect
examination, Mr. Roe attempted to impeach his own witness
by a question which was inherently based on surmige, hear-
say and conclusions. In the case of Hansen v. Hansen, 110
Utah 222, 171 P. 2d 352, 394, this conrt stafed:

“Certain answers to questions involved surmise,
hearsay and conclusions. The court did not err in
not receiving them in evidence. Indeed the court
could not base any finding on such answers without
indulging in speculation.”

Hee also: Farmers’ and Merchants Savings Bank V.
Jengen, 64 Utah 609, 232 Pac. 1084,

Questions of materiality and relevancey rest largely in
the discretion of the trial court and the trial judge may
exclude evidence which is remote or of comparatively little
probative foree. The determination as to when a matter so
lacks significance or materiality as to justify exclusion is
within the trial court’s diseretion. Independent School Dis-
trict No. 24 v. Weinmann, 243 Minn, 469, 68 N. W. 24 248;
Testa v. Metropolitan Life Insurance Company, 136 N. J.
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L. 9, 54 Atl 2d 455; Bjovkman v. Town of Newington, 113
Conn. 181, 154 Atl. 3486,

The testimony solicited by Mr, Roe both on direct and
redirect examination of Myr. Robbins was clearly an attempt
to impeacn his own withess and was improper. Schictter
v. MeCarthy, 113 Utan 543, 196 P. 2d 968, rehearing denied,
113 Utah 560, 198 P. 2d 473; Xenakis v. Garrett Fréight
Lines, fne., 1 U, 2d 299, 265 P. 2d 10{07. The citations to
MeCormick, Wigmore and Jones in defendant's brief do not
reler to impeachment of a witness by asking that witness
questions, but refer rather to the introduection of contradic-
tory evidence by another witness. Defendant iz confused
on the application of the doetrine relied upon.

Eyen if it be assumed that on alleged agreement existed
which quthorized defendant’s delivery of goods described
in the delivery orders upon receipt of Woods' checks, the
evidence shows that defendont delivered the goods in gues-
tion contrary to such an afleged agreement.

In this regard, the trial court found in finding No. 6
that “defendant made delivery of said goods without any
authority by pluintiff and even contrary to the awthority
claimed by defendant to exist by reason of any of the mat-
ters pleaded or made an issue in the pretrial order as a
defense to this action.”

In introducing this phase of our brief, we point out
that the warehouse should have been at all times under the
supervision and control of defendant. But the defendant’s
officers and employees saw fit to rclinguish control of the
warehouse to Woods. The defendant allowed goods to be
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withdrawn from the warehouse at random, with only a
blank check left in Woods’ safe, supposedly supporting the
accumulation of deliveries while Woods was away from
his office. This wus done by defendant with full knowledge
that Woods was financially insolvent, prompting defen-
dant’s storekeeper to quit his job because, as stated by the
trial court, he was abandoning a sinking ship.

Only the defendant was in a position to insure the valid
operation of the warehouse. It wag the defendant that set
up the warehouse and had the duty to see that the goods
were properly segregated, identified and delivered; the
defendant Is in the warehouse business; it was pald for its
services; only defendant wus entitled to control the opera-
tlons of the warehouse.

Evidence as te the time deliveries took place from the
waurehouse wag fully within the possession of the defendant,
but no such evidence wus offered by defendant at the trial.
Why? Because it knew of the condition of the warehonse;
that the goods had been delivered out of the warehouse
contrary to its obligations as a warehouseman and hoped
that it could avoid its responsibility by attempting to place
the blame on plaintiff. It is inconceivable that the vague
testimony of Robbing that approximately four inspections
made by an unknown employee of plaintiff of the general
condition of the warehouse, where no reports were made
to pluintiff’s officers, could operate to ghift the responsibil-
ity of warehouse management to plaintiff, Plaintiff is in
the banking and not the warehouse business and the risk
of seeing to it that the warehouse iz being properly man-
aged is on the warehouse company and not the bank.
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Concerning the delivery of merchandise from the ware-
house, defendant’s storekeeper, Robert R. Moorehead, testi-
fied that, even though the instructions quoted in the State-
ment of Facts herein specifically governed his duties and
responeibilities in the operations of this warehouse, the
poods were delivered by him from the warehouse without
complying with the instructions.

In addition, Mr. Moorehead identified Exhibits “P-15"
to “P-19"7, inclugive, ag true and correct copies of Woods’
invoices which he had prepared (R. 170, et seq.). These
inveices were also certified by the United States Districi
Court as true and correct copies of documents on file in
the Bankruptey Division of that court. This eertification
was completed pursuant to the pretrial order to forestall
any objections as to the admissibility of copies. The ma-
teriality of these invoices is clearly shown on Exhibit
“P-20", appended to this brief, since merchandise is identi-
fied by serial number on the invoices as the same merchan-
dise identified by serial number on the delivery orders cov-
ering the merchandise upon which this action is bused. The
important fact iz that the inveices show deliveries long
before the date when the delivery orders and checks were
delivered either to defendunt or plaintiff in May of 1957,

Defendant objects to the materiality of these invoices
of Woods. In the case of Adler v. Clark, 122 Utah 472, 251
P. 24 669, the court held that invoices provided ample evi-
dence to support the findings of the court concerning mer-
chandise furnished, charges, previcus balance, payments
and credits. Similarly, the courts universally recognize that
inveices and other similar data taken from the records of

Sponsored by the S.J. Quinney Law Library.
Library Services ana

vided by the Institute of Museum and Library Services
red by the Utah State Library.



36

a company ave sufficiant to show delivery of the merchan-
dise: Wiley & Foss, Inc. v. Sexony Theatres, 332 Mass. 172,
124 N. E. 2d 903; Fast Basin i & Uraonium Company v.
Pound, 321 P. 2d 694, (Okla., 19538) ; Albert 8. Fastwood
Lumber Compoany v, Britto, 51 R, 1. 406, 165 Atl. 354 ; Me-
Knight v. Anderson, T6 Ga, App. 81, 44 5. E. 2d 814.

Moreover, 1t is the prerogative of the trial court to
determine when a sufficient foundation Is Iaid and when
there is established gufficient credibility of the evidence.
State v. Davie, 121 Utah 189, 240 P. 2d 265; Zeigler Milling
Company v. Denman, 79 Ohio App. 250, 72 N. E. 2d 686,

The foregoing review of the evidence of Harvey R.
Moorehead, which alone supports the findings of the court,
does not include any refercnce to his testimony hefore the
Referce in Bankruptey of the United States District Court
which was reeceived in evidence in the trial of this case,
Defendant now objects to this testimony and stailes that it
is proper only for impeachment purposes. Admitiedly, the
testimony served to impeach the testimony of Mr., Moore-
head, but it also was material to the issues in this case. In
the course of the testimony, the defendant failed to enter
any objection to this evidence except when the invoices
themselves were offered and these were identified by festi-
mony of Mr. Moorehead on boith direet and cross examina-
tion as having been prepared Ly him. The bankruptcy testi-
mony was admissible for evidentiary purposes if only be-
cause of the defendant’s failure to object. In Child v. Child,
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g U. 2d 261, 332 P. 2d 981, one of appellant’s allered errors
was the admission of hearsay evidence. The court stated:

“It is urged that as this is an out of court dec-
laration offered to prove the truth of the matter
asserted, it is hearsay and therefore incompetent
# % * Whatever merit there may have been to
this objection, the defendant is now precluded from
voicing it. The testimony was elicited without ob-
jection. This constituted a waiver of the right to
question its competency. And the evidence being 8o
received could be relied upon as proof of the fact
to which it related.”

In any event, the testimony of Moorehead before the
bankruptey court was admissible as an admission against
defendant’s interest by its employee, defendant having
vouched for his eredibility by ealling him as a witness. 31
C. J. 8., Evidence, Sec. 311, Sec. 303, The invoices of Woods
prepared by Moorehead are likewise admissible selely as
admission acainst interest. Browwing v. Fquitable Life
Asurance Sociefy of the Unit-d Stafes, 94 Utah 532, 74 P.
2d 1060.

Regardless of the admissibility of any of the evidence
complained of, there iz abundant evidence te support the
findings and judgment of the trial court, and the appellate
court must presume that the trial coort in arriving at its
judement considered only that evidence which wazs material,
commpetent and relevant. Christensen V. Johnson, 90 Utah
278, 61 P. 2d 597: Federal Lawd Benk of Berkeley v. Salt
Lake Vullen Savd & Grazel Company, 96 Utah 359, 85 P.
2d 791 ; Big Coftoniwood Tanner Dit-ji Company V. Koy, 108
Utah 110, 157 P. 2d 795.
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Defendant complains because the trial court rejected
an offer of proof that Moorehead would testify that hig
testimony before the bankruptey court must have been in
error since defendant’s officers, from time to time, con-
ducted inspections of the warehouse, This is the same vague
proof upon which defendant reiies to fulfili the burden of
showing that deliveries were made in aecordance with its
alleged modified contract. The trial court properly rejected
the offer because it was an attempt by defendant to impeach
his own witness, Silvae v. Pickard, 10 Utah 78, &7 Pac. 86;
Senn v, Lackner, 91 Ohio App. 83, 100 N, K, 2d 419; State
v. Begley, 229 N. C. 723, 51 8. E. 2d 298, was founded on
hearsay, was vague and indefinite, and was admittedly
speculative. Hansen V. Honsen, 110 Utah 222, 171 P, 2d
392 Elizabeth Trust Company v. Williams, 128 N. J. L.
102, 23 Atl. 2d 569.

Finally, the defendant admits that perhaps *‘defen-
dant breached a contractual duty when it did not transmit
delivery orders and checks on a daily basis; perhaps it was
a breach to take post-dated checks * * *”. But the ad-
mitted breach could only be that the deliveries were im-
proper, and if the deliveries were improper there was a
conversion and plaintiff is entitled to judgment. So said
the trial court.

POINT NO. 3

IT WAS NOT ERROR TO ALLOW PLAINTIFF'S
COST BILL.

Plaintiff’s cost bhill was net verified, but was signed by
its attorney who thereby certified that it was read and te
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the best of his knowledge, information and belief there was
good ground to support it., Rule 11, Utah Rules of Civil
Procedure. It is submitted that there was substantial com-
pliance with the statute and that the amended cost bill was
properly allowed. Vignran v. Nelson, 26 Utah 186, 72 Pac.
936.

POINT NO. 4

IT WAS NOT ERROR TO DENY DEFEN-
DANT'S MOTION FOR A NEW TRIAL.

The affidavit in support of the motion for a new trial
does not make a showing of “newly discovered evidence,
material for the party making the application, which he
could not, with reasonable diligence, have discovered and
produced at the trial.” Rule 59(a) (4}, Utah Rules of Civil
Procedure.

The gquestion of delivery of the merchandise was raised
aft the pretrial and made a specific issue in that hearing
and the pretrial order placed the burden upon the defen-
dant. Similarly, defendant was advised of the bankruptey
proceedings at the pretrial and stipulated as to the man-
ner of introducing documents of John R. Woods Company
on file with the bankruptcy court. The bankruptey pro-
ceedings constituted an open forum und defendant had an
equal opportunity with plaintiff to appear and examine the
books and records of John R. Woods Company and the wit-
nesses appearing in those proceedings. Mr. Moorehead was
defendant’s own withess and a former employee of defen-
dant, who was available in Salt Lake City for subpoena and
has been available in 8alt Lake City during the entire pen-
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dency of this action, When Mr. Moorehead was asked in
the irial if he recalled hig testimony before the bankruptey
court, he replied, “You bet.” Prior to the trial, if defen-
dant’s attorney had asked a similar question of his witness,
he would have received a similar answer. Surely, the de-
fendant cannot claim that it has exercised due and reason-
able dilligence to procure evidence before the trial which
it now says was influential and material to the outcome.
Such a showing is mandatory. Van Dyke v. Ogden Suvings
Bank, 48 Utah 606, 161 Pac. 50.

Moreover, the claim of newly discovered evidence eculd
riot legully affect the result of this acticn, since it has no
probative value and as shown by this brief, the overwhelm-
ing weirht of the evidence supports the findings of the
court.

CONCLUSIONS

It is submitted that the findings of the trial court are
supported by the evidence and the judgment is in accord-
anee with the law.

Respectfnlly submitted,

RAY, RAWLINS, JONES
& HENDERSON,

By C. E. Henderson,
Donzld B. Holbrook,

Attorneys for Plamiiff
and Respondent.
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APPENDIX “A”

Los Angeles 16
T. B. Akeley Thomas Clines — New York

February 1, 1957

Attachment to Audit Report
January 17, 1957
John R. Waads Co,, £2552

During my audit of October 17, 1956 1 found considerable
shortages, some overages, errohecuys records and goods in
warehouse other than those on receipt. I speni much time
in instructing the employees in each step of re-organizing
the warehouse, clearing the records, breaking in the new
Asst. Storekeeper and obtaining releases, ete. to correct
inventory.

During the current audit I found lesser shortages, but short-
aged nevertneless; also overages, erroneous records and
even more goods not on receipt in more spots within our
area. The reasons for this condition (which I understand
has been pretty consistent) lie, I believe, in the personality
of Mr, Woods.

Mr. Woods is 4 very tice guy, probably as honest as anyone
but he’s a very nervous, highflying character and very, very
overbearing. He ig full of “yes, ok, fine, anything yvou want,
we'll do it right now, great, goodbye ete.” So fuli thaf he
never hear’s what you are telling him. Frankly, he run’s
the warehouse, and he will continue to do so with any em-
ployees we might put in there, ontside of ourselves.

As far as full cooperation in operation of warehouse is con-
cerned, Woods will pay-off any shortage very quickly and
lock for the reasons later, but that doesn’t improve our posi-
tion any and short of this he has to be clubbed into submis-
sion on every point.

Jack and I have discussed this at length again and both feel
very unsafe in this account. For the revenue involved it
seems that almost any excuse to get out of it would be a
welcome event.
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APPENDIX “B”

New York
J. Gevertz C. J. Holt — Los Angeley
Febhruary 4, 1957
John R. Woods Co. Thomas Clines — New York
Whse #2552 T. B. Akeley — Los Anpeles

We have the January 17th report covering audit at the sub-
ject. There is no indication of the amount of the discrep-
ancy but nevertheless we did have overages and shortages.
There wasz a period of time when local accountants were
checking this account and with nearly no exeeption the
warehouse checked properly confinuously. We have pre-
sume (gic.) that these reports were factual

In the last six or seven months we have had increasing dif-
ficulties to secure monthly checks from this company and
now we are faced with poor control.

The memo from Akeley indicates that he discussed this
account with you and it is doubtful that it can be properly
handled due to the domination of Mr. Woods.

Unless this account can be brought into line se that we have
no more than normal risk we cannot continue. If proper
safeguards cannot be taken we have no other alternation
{sic.) but to give notice and close out.

Please follow thru and advise.
JB:BJ
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APPENDIX “C”
NEW YORK

J. Gevertz C. J. Holt — Los Angeles
February 19, 19568

John R. Woods Co.

Whae #2552

We have not heard further from you regarding the status
of this account.

Advise,
JB:BJ
Log Angeles
C. J. Holt J. Gefertz
Feh. 21, 1957 Feh. 19, 1957

John R. Woods Co,
Whse #2h52

We have checked with the Storekeeper a couple of times and
had him :end inventories in to us and report his actions
other than on the Tiaily Report, so feel that this is fairly
accurate at the moment.

Mr. Woods was here in Los Angeles last week and I had a
long talk with him and suggested that with the size of his
present iniventory he can get along without the warehouse
operation. I think we will get out of thig with the good will
of all persons concerned and within the next month, Akeley
will be in Salt Lake City in a couple of weeks on the regular
audit swing and will follow wp on the elosing out of the
operation. Since Br. Woods has a good standing with the
Bank az a distributor and also with some of his suppliers
{Ben Hur Mfe. Co. included) I would rather this closed out
on a friendly bizis rather than having te notify receipt
holders to take delivery.

In the meantime we are watching the flow of paper care-
fully and checking as best we can from here. Actuzally
Woods got a little overextended by putting seme $19,000.00
into a honsing deal and this is going a little slow at the
moment, so while he is very short of cash he is not broke.
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APPENDIX “D”

Los Angeles 16

T. B. Akeley H. R. Moorehead, Storekeeper

Warehouse 2562
May 6, 1957

Delivery Instructions

Until further notice from me or from my Los Angeles Office
no further goods may be delivered or removed from our
leased Warehouse Area

T, B, Akeley
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APPENDIX “E”
WALKER BANK & TRUST COMPANY
- “Tﬂ -

NEW YORK TERMINAL WAREHOUSE CO., INC.

Comparizon Schedule

John R. Woods Company Invoices
and Warehouse Receipts Delivery Orders

Date 31.{1 No. Date zal,'n{‘cl2 %\To. I}escrip{t:i]c}m and
of Delivery of J. . Woods Serial No, of
Order Under Invoice — and Applianges Appearing

Whse. Receipts,  to Whom Delivered in Both {1) and (2).

8/1/57-1026 11/7%/56-2033 232X Wagshers:

REDISCO 85259
85258
85257
2b256
85255
85264
5/2/87-1027 11 /17/57-2349 232X Washers:
People’s Finance 85288
85295
35289

G/28/56-18hA2
Continental Bank 85288
8h265h

b/3/67-1028 9/28/56-1352 80292

Continental Bank

1177 /76r-2083 85250

REDISCO

16,/13/56-1892 Bh265

REDISCO 85233
856268

8b266
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(2) {3)

)
Date and No. Date and No. Description and
of Delivery of 1. B. Woods Serial No, of

Order Under Invoice — and Appliances Appearing
Whse, Receipts.  to Whom Delivered in Both (1) and (2).

5,/7/57-1029 1/17/57-2349 232X Washers:
People's Finance 85201

5/1/57-2697 332X Wasghers;
Refrigeration 79141
Discount Corp. 74183

79177

3756 Washers:
74995
78331
78332
TRI2R
TB250
TR322
84391
84405

9/28,/56-1852 375 Washer:
Continental Bank 84201

332X Washers:
]3704

232X Washer:
8B5301

11/7/56-2033 332X Washers:
REDISCO 83106
83103

232X Washers:
85246
B5242
25251
85249
B5247
85273
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84404
84402
84380
84406
84428
84379
84347
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