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IN THE SUPREME COURT
of the
STATE OF UTAH

WALKER BANK AND TRTUST
COMPANY, a corporation,

Plaintiff and Respondent,
—V8.— No. 9G98

NEW YORK TERMINAL WARE-
HOUSE COMPANY, INC,, a corpora-

tion, Defendant and Appellant.

PETITION FOR REHEARING AND
BRIEF [N SUPPORT THEREOF

The defendant, New York Terininal Warehouse Com-
pany, petitioner in the above entitled Case No. 9098, in
which a decision was filed by thig court on April 6, 1960,
modifying and affirming a judgment of the Distriet Court
of Salt Lake County, hereby respectfully petitions the
court for a rehearing, and in support thereof represenis:

1. The court apparently overlooked the testimony
of the plaintiff’s former vice-president in determining the
nature of the agreement between the parties.

3
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2. The court overlooked controlling principles of

contract law relating lo the cflect of silence and other
conduet of the parties.

3. The eourt failed 1o consider the question of
whether the defendant was estopped from claiming mis-
delivery.

4, The eourt lailed to comply with the mandate of
Artiele VIII, Seelion 25, Constitution of Utah, that the
reasong for reversing, modifying or affirming a judg-
ment shall be “stated concisely in writing.”

. ARGUMENT
| (IENERAL

The eourt used a startling approach in fixing liability
upon the defendant, in effeet finding a breach of a duty
without defining the duly or traeing its source. The court
seems to agsune an agreement that arose spontanecusly,
or out of a supernatural something, to the effect that the
defendant would not permit John R. Woods to take mer-
chandige from the warehouse without plaintiff first hav-
ing si igned a delivery order. It is an agreement emstmg
sulely in the mind of the eourt — not between the partles.
The warehonse receipts — whieh no one has suggested
to be “integrated agreements” — contain a single, flecting
reference 1o a “written order.” But sinec the ease in”
volves a conlinning iransaction, lasting approximately
a, full yvear, the conduct and communieations of the par-
ties form the arca in which the agreement must be found.

4
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The Warehouse Receipts Act, quoted from at some length
in the opinion, doesn't really touch the problem sinee it
demands onlv that a warehouseman establish the exist-
ence of lawlul excuse for delivering goods, and a eontracl
can create the “lawlul excuse.”

Admittedly the transeript is leng and the lacts are
scattered throughout its pages, and perhaps the court’s
failure to note e¢ssential operative faets resulted from
counsel’s mistaken assumption that the transeript was
strong enough to speak for itself. Having seen our error,
we will reprint the testimony that may lead this court
to see its own.

L.

THE COURT APPARENTLY OVERLOOKED THE TESTI-
MONY OF THE PLAINTIFF'S FORMER VICE-PRESIDENT
IX DETERMINING THE NATURE OF THE AGREEMENT
BETWEEN THE PARTIES.

The court did not recite the evidence from which it
concluded that the original agreement required the de-
fendant to obtain a delivery order signed by the bank as
a condition of delivering merchandize to John R. Woods,
The evidence is conclusive that sueh was not the agree-
ment.

The following excerpt: were all taken from the ex-
amination of Mr. H. A. Robbins, who was admittedly the
bark’s “contracting officer.” The emphasis iz added.

R. 110-112:

Q. And at the time you set up the loan arrange-
ment, you would have discussed with Mr.

Sponsored by the S.J. Quinney Law Library.
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Woeds the warehouse proeedure, would you

not¥
A_ DPossibly so.
Q. Do vou remember whether you did or not?

A, Iwouldn't reegll that. * * *-

Q. Do yon recall any discnssrons with My, Woods
concernaig the arrangements that he would
have o make in order o ollain the goads
from storage?

A, Well, the disenssion — we had a diseussion re-
garding the payment for the goods as they
were taken from the warehouse and they were
to be paid for as they were withdrawn.

Q. Now von discussed that with Mr, Woods?

A. I ibink generally, in general terms,

Q. Did you discuss whai you meant by payment?
A, Well, we meant by payment the payment of

goods us they were withdrawn in the normal
course of usiness, let me say.

Q. Did you mean cash?

A, Well, either cash or by wvirlue of checks.
Checks is what ordimarily, 1 the ordingry
course of bhustness, of would be checks.

Q. Well, so thal when yvou suggested that they
would be paid for when they were withdrawn,
vou were indieating. or ax for os you were
concerwed, yow weant that they wonld be pad
for by a check?

A. That was my assumption.

L ¥ w
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om PO

A.

4"*5. -

O P

A

But you didw't hwre any tdva that Mr. Woods
would herve to come to you first and obtain a
signed delivery order?

That hie’d have to com to e first?

That wasn't your understanding, was it?

Na.

211-213:

Now at the time vyou undertook to use this
kind of finaneing or thig kind of an arrange-
ment I suppose vou had some understanding
as to what the obligations of the various par-
ties were?

Yes.

What was your understanding as to the way
the goods or the cireumstances under which
the goods would he removed from the ware-
housce? That is, what things would have to be
donet * * *

I knew our understanding wag that the goods
would not be removed from the warchouse
untll we [the bank] were given a delivery
order covering the units,

Was it your understanding that the delivery
order would bhe presented to the bank before
any steps were taken to remove goods? * *

I would say =o.

Was it your understanding that the bank
would sign the delwvery order before any
goods were removed?

That we would sign the order?
Yes.
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A. No. * * *

Q). Were you to tuke ¢ay steps in connection with
the delivery order before the goods were re-
moved {rom the warehonse?

A, No, we werent Lo lake any stepa.

Q. You were merely to have the delivery orders
delivered to you?

A, Along with the check.

Q. Was it vour understanding that when thoese
were delivered to you the goods would have
becn removed?

A We assimed [hat they had been delivered
when we gob oy receipl,

. When vou received the delivery order and
the cheek vou assumed the goods were no
longer in the warehouse? * * *

A, Well, it wasn’t — I wouldn’t say my under-
standing, but I asswned that the goods had
gone, or at least shall T add to that, at least
they would be delivered or shipped, * * *

R. 213-214:

(). Do I understand voun now — is 1t my under-
standing I want to be clear on this, that yon
did not understand that yon were to sign the
delivery orders before the goods were re-
moved from the warehouse!?

A. To sign the order hefore they were reinoved?
Q. Yes,

A. No, sir.
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R. 214216

. When you say the delivery order was held,
was 1t your understauding that the goods
were also being held?

A. That I couldnt say; I don’t know whether they
were still being held or not.

Q. Was it your nnderstanding of the transaction
that they should have been held?

A. That they should have been held?
Q. Held unti! you signed it?

A. Ididn’t have any understanding as to that onc
way or the other. [ mean —

MRE. ROE: Your Honor, there is a problem in
here. His testimony is inconsistent in a certain
respect. It i3 a detail—with the testimony that
he gave in his deposition and I can make such
ghowing of that to the court as it would desire.
I would like to lead the witness and ask him
about the deposition.

* * #*

MR. ROE: Referring to page 10, specifically
starting on line 22,

THE COURT: | don’t know that that has been
ecovered and I don’t know that vour question would
enable the witness to cover that because yvou have
been talking about what the bank would do with
the goods.

MR. ROE: I was asking him about his under-
standing as to whether the goods would have al-
ready been withdrawn from the warehouse when
he received the delivery order.

THE, COURT: I don’t think there 15 any varia-
tion there.

Sponsored by the S.J. Quinney Law Library.
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MR. ROLi: And the answer beginning at line 24 .
A, ‘The delivery order wonld be recetved by us
al the tbunk accompanied by the check covering
those tems that had been withdrawn” * % *

1"HE COT'RT: The testimony seems to be with-
out & eclear contradietion but may be indistinct.
That 1= the most I can say for it. 7 will conciude
that this is hix onswer: that he assumed the goods
had been delivered or would (e withoul the bank
having anything Lo do about 1,

Having retired from the bank, Robbins was not an
officer of an adverse party, but it is clear from the teati-
mony that he was hostlle and unwilling on direct, easily
led by the bank and its eounsel during cross. Robbins
nevertheless made 1t absolutely, undeniably clear that the
bank’s nnderstanding from the ftime the wurehouse was
established was that defendant could deliver merchandise
upon receipt of a check from John R. Woods., And that
was how the fransdetions were i fact handled for a
period of 12 months.

IT

THE COURT OVERLOOKED CONTROLLING PRINCI-
PLES OF CONTRACT LAW RELATING TO THE EFFECT
OF SILENCE AND OTHER CONDUCT OF THE PARTIES.

There are two somewhat related legal doetrines re-
lating to construetion of contracts, neither of which
seeims to have been honored by the couri in the instant
ease. The first is that silence will be deemed to be assent
{6 a proposition where there is a duty to speak; the other
iz that an interpretation placed upon a contraet by the

10
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parties themselves will ordinarily control. The doetrine
that silence may constitule assent, particularly if the
other party could reasonably construe such silence as
consent, was applicd by this court in 17-1 08 Company v.
Anchor Petrolewn Company, 8 'tah 2d 349, 334 P.2d
760 (1959), eited in appeliant’s brief on appeal. The vase
iy supported by other ¢ases and the text writers. See 1
Williston on Cowfructs (3d Ed.) § 91 ef seq.; 1 Corbin on
{'ontracts, § 5.

Although in the instant case the court indicated that
there was no “duty to speak,” this must have been hased
upon a fallure to note the testimony heretofore set ont;
and the court did not even discuss the question of the in-
terpretation placed upon the contract by the parties
themselves. As stated in 3 Wiflision on Coniracts (Rev.

Ed.) § 623:

“The interpretation given by the parties
themselves to the contract as shown by their acts
will be adopted by the eourt, and to this end not
only the acts but the declarations of the parties
may be considered, But if the meaning of a con-
tract is plain, the acts of the parties cannot prove
an interpretation contrary to the plain meaning.
Such conduel of the pariies, however, wmny e evi-
dence of a subsequent modification of their con-
tracts.” (Emphasis added.)

A similar rule was adopted by this court in Wood-
woard v, Edmunds, 20 Utal 118, 57 Pae. 848 (1899) .

“Manifestly, by their acts and conduet, the
parties to the instrument eonstrued it as one of
bailment. mercly, and, where there is any ambigu-
itv in a contract, the practical construction whach

11
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the parties to the instrument have given tf before
any controversy arose between them should be
adopted by the court.” (Emphasis added.)

And as said in Scofeh Manufacturing Company .
Carr, D4 Fla. 480, 482, 43 So. 427

“TF it be true, even in the ease of a written
contract the terms of which are doubtful or am-
higuous that the construction placed thereon hy
the partier themselves may be shown and shall
govern, as the erfed cases hold, with how much
more force does thizs prineiple apply to oral con-
tractz? The principles of techmieal nmicety cannot
be applied 1n the construetion of these everyday
oral contracts made hy plain bousinessmen in their
course of trade and traffic. To do 20 wonld fre-
quently result in overthrowing the meaning and
understanding of the partics.”

(In our case the court, by technical nicety in assom-
ing a relationship between the enclosure and the state-
ments in the Telter, did overthrow the meaning and under-
standing of the parties.)

The Restafement of Contracts, § 23D, adopts the fol-
lowing rule:

“The following rules aid in application of the
standards stated in Sections 230, 233 [which apply

both 1o integrated and unintegrated agreements]
E + *

{d) All elrcumstances aecompanying the
transaciion mayv be taken into consideration, sub-
jeet in case of integrations to the gualifications
stated in Section 230.

(e) ff the conduct! of the parties subsequent
to a mamfestation of intention rudicafes that all

12
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the purties placed a purticular inferprelation wpon
it, that meaning is adopted if they reasowably
conld attach o to the manifvstativn.” (Emphasis
added.)

In the instant easc, Insofar us authority to deliver
the goods to John R. Woods was concerned, the New York
Terminal Warchouse Company was plaintiff’s agent. As
stated in 2 CLI.B., dgency, § 99 (p. 1232y

=* * * Knowledge of, and acquiescence in, the
agent’s acts may be enough (to imply authoriiy],
and even they may rest in inference if the agent’s
course of dealing has bheen for such tiine and of
=uch character as fo justify the inference.

“Authority tmay be implied where the prine-
pal habitually or regularly permits the agent to
pursue a particular coursc of eonduet, or has re-
peatedly acquiesced in and adopted similar acts
of the agent. * * * Where a principal, upon re-
eelving information that an agent intends to act
hevond the scope of his precedent authority, there-
npon furnishes the agent with the means or in-
strumentalities essential to the performanece of the
act to proposed, his eonduet amounts to investing
the agent with the authority requisite for the
transaction.”

1f the above authorities, or precedents In general,
have any weight, it is dilficult to comprehend how 1t wus
poasible 1o conclude that the warehouse company sheuld
deliver only upon receipt of an order signed by the hank.

The bank and the warchouse eompany were nol in-
volved in a single, igolated transaction. The relationship
conld have been terminated by any parly at any tine,
IT the bank didn't like the arrangement it could have

13
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given new instruetions. The letter from the warehouse
company to the bank set out the company’s understending
of what the bank’s letter of October 16, 1956, meant. It
would be strange docivine indeed 1o permit a contracting
party to sit back after the other party has informed him,
in clear and urncqguivoeal terms, what he took hig com-
munication to mean and then, after months of deliverics
in aceordance with that meaning, repudiate the suggested
interpretation. Holt’s letter of November 12 stated that
defendant interpreted Robbins' letter to mean that the
warehouze could make deliveries from the warehouse up-
on a receipt of a check from John R. Woods. The letter
also stated: “Please wnderstand thaé we can and will
operate within any limits that you set.”

To paraphrase Humpty Dumpty’s proclamation to
Alice, “When I interpret words they mean just what I
chooge them to mean — neither more nor less.” A state-
ment n soine proposed instructions that they are not to
bhecome effective until a copy has heen signed by an
officer of the defendant becomes a statement that an
imterpretation of a letter is to be disregarded unless a
copy of some instructions has been signed by an. officer
of the plaintiff; & a statement that goods are to be “paid
for” when withdrawn becomes a statement that they are
to be withdrawn only on the basis of an order wigned by
the bank; and invoices which show neithier a delivery dale
nor a receipt become “invoices of delivery.”

Relying on testimony of Robbins the-eourt says that
the letier was not sufficient to constitute a “modification”
of “the original agreement”; but the court failed to look

14

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



at Robbins’ testimony in detennining what the original
agrecment wae. In the following excerpts emphasis has
been added.

R.117-118;

Q.

b

&

{To Mr. Robbins) On October 16, 1956, you
wrote a letter to New York Terminal Ware-
house, did yon not?

That's correet.
I will show you the letter, D-5.
Yoes, sir,

You do remember that letter, do you, Mr,
Robbins?

Yes, sir.

What was the occasion for you writing that
letter?

Im snre that was w response to some word
we had from the New York Terminal.

Do you recall receiving connnunications from
them in one way or another about it?

Well, ’'m sure there was a communieation
with reference to this reply.

In other words, you think New York Terminal
Warehouge may bave sent you a letter before

thiz October 16 letter?
That I don’t recall,

How eclse might the communication have
come?

Well, as I say, it must have come by mail. I
have no file here or anything o [ wouldn’t be
able to say but—

Prior to the time of your wriling that letter
15
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vou had been operating with New York Term-
mal for about six or seven months, had you
not?

=

A, That ix correct.

L

Now when vou wrote the letter did yvou mean
to change in any way the method of operation
theretofore?

A. No, it was our idea that this was the manner
in which the way that they were to be handled.

(. When you say that the goods would be pasd
for when delivered what did you mean by
that? -

A, Well, I meant that we'd get a settlement or a
payment of the merchandizse that went ont.

And that that settlement wonld be at the
hank?

That’s right.

Did you mean for them to understand thuat
the checks of John B. Woods would not be
considered payment?

opr ©

A. No.
Q. You didn’t mean them to understand that?
A. That we — that they would not be acceptable

as payment?
Yes.

A, No, we figured that they would be acceptable
s paynent.

£

* ¥

R.119-120:

Q. Now I believe—had I shown you Exhibit D-6
before we went out? I'll show you Exhibit D-

16
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B

6, Mr, Robhbins, and you may hold that if vou

like. Do vou reeall receiving that letter, Mr.
FRobbing ?

Yes, sir.

And was the enclosure, that is, the proposal
attached to it when you reeeived it?

That’s eorrect.

Did you ever reply to that letter?

Neo, sir.

Ind you ever contact New York Terminal
Wareliouse in any way about it?

No, sir.

Was there some reason for your not answer-
ing 1t or — :

There were parts of the agreemeni that we
didn’t care to subseribe to ag I recall it. * * *

If vou looked the proposed agreement over
now, do you think it would refresh vour re-
colleetion as to whai parts vou may have ob-
jected to? * * *

MRE. ROE: I'm just inviting his attention to this
partieular language, Your llonor, if I may. It is
a short sentence: ‘And from your letter interpret
that you wish to authorize delivery from the ware-
house upon receipt by our storekeeper of a check
from John R, Woods Company.’ Did you have aniy
objections to that particular provision?

.J.%. *

Q.
A,

You mean rececving a check from the John
B, Woods Company?

Yes.
No, sir.

17

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Q. But you felt that that interpretation of your
letter was correct?

A, Yes, sir,

From the foregoing testimony it js apparent that
when Robbins wrote to the New York Terminal Ware-
house Company that the bank cxpected the urits to be
paid for at the time of delivery, he meant the warchouse
company was to obtain a check from John 13. Woods.
EInder the “objeciive” theory of contract law, there has
been a “manifestation of mutual assent”; under the “sub-
jective” theory there has been a “meeting of the minds.”
The bank meani for the goods to be released from the
warehouse on receipt of a check from John R. Woods.
The warehouse ecompany understood him to mean that,
Not only that, but defendant made its understanding
known in a letter to the bank, and the bank i fact agreed
that the understanding was correet.

The court recites that it was the praectice of the bank
to hold the delivery orders until John R. Woods had put
his account in balance. It is diffienlt to see what bearing
this has upon the obligations of the warehouseman with
respect to delivery of the goods. A warehouseman s a
person who stores goods and delivers them as directed by
the person who owns or controls them. To assume that a
warehouseman, having been authorized to deliver goods
upon receipt of a check, means to or i3 meant to remain
liable as an *implied gunarantor” of pavment of the
check reguires a disregard of the kind of business a
warchouseman is in. To assume tha! a bank continues

18
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to rely on eollateral security after knowledge that pos-
session of it had been delivered to the debtor is ineredible.

That the court has overlooked relevant and control-
ling testimony is elear from the following paragraph of
the eourt’s opinion:

“If there were =uffieient monies therein to

cover the cheely, the plaintiff would charge YWoods'
account accordingly, sign the delivery order and
mail it to the defendant’s office in Los Angeles.
Receipt of this sigued defivery order was defend-
und’s withorization to deliver the goods from ils
Sall Lake warehouse.” (Emphasis added.)

Compare Robbins’ testimony (R. 112} :

Q.

AL

Al

I’il show youn Exhibit 1-8§, Mr. Robbins, do
you recognize this? Well, the top form on
it? ]

Th-huh, yes, sir.

That i1s the delivery orders we are talking
about, is it not? Now in what form would
these delivery orders be when received by yvou
at the bank?

Well, they wonld be signed Ly the John IR.
Woods Company.

That is, this statement that *Receipt of above
described property is good order ts hereby ae-
knowledged, and the sigrature?

That is the way 1t would come fo us.

And your neme would be put on at a latier

date?
That's right. (Fmphasis added.)
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According to the court’s view of the case defendant
was to receive its authorization to deliver the goods after
they had been dcelivered. In other words, it wasn't an
“anthorization” but a “ratifieation.” And under the
court’s theory the bank could go on taking its interest
from Woods, receive the benefits of the jobber’s activity
—and hold the defendant liable when something went
wrong.

III

THE COURT FAILED TO CONSIDER THE QUESTION
OF WHETHER THE PLAINTIFF WAS ESTOPPED FROM
CLAIMING MISDELIVERY.

By the pleadings, and by the pre-{rial order, one of
the defenses raised was that the plaintiff, because of 1ts
conduet over a period of approximately one vear, was
estopped from elaiming that the defendant had no anthor-
ity to deliver goods from the warehouse. This theory was
included in the case and the question of estoppel was
raised on appeal at page 46 of the appellant’s brief. Not-
withstanding this, the court did not diseuss nor dispose
of the question of the plaintiff’s estoppel. It is submitted
that the testimony above recited, if it 18 not sufficient to
establish a contract as contended for by the defendant,
eertainly is sufficient to create an estoppel against the
plaintiff.

The bank knew all along (or assumed) that defend-
ant was releasing goods fromn the warehouse without hav-
ing a signed delivery order from the bank. If the bank
didn't like this arrangement it would have been a simple
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enougl matter to say so before it watched Woods go

bankrupt.

Even though plaintiff knew the warchouse was heing
ctosed it did nothing. Hear Robhinsg at R. 12

Q.

op ©p ©»

During the week of May 1 to 7, 1957, did Mr.
Woods diseuss with vou the problem of «los-
ing the warchouse or ihe termination of this
arrangeinent?

I think he mentioned something about it.

Eﬂmt did he tell you ahout it if you remem-
er?

I don't recall the exaet conversation.

But it is your recollection that he told yon
that they were going to elose the warehouse?

Something was mentioned about it.

Did he at that time make any arrangements
with vou to obtain a cashier's check to New
York Terminal Warchouse, if you remember?

I think se.

v

THE COURT FAILED TO COMPLY WITH THE MAN-
DATE OF ARTICLE VIII, SECTION 25, OF THE CONSTITU-
TION OF UTAH, THAT IN REVERSING, MODIFYING OR
AFFIRMING A JUDGMENT THE “REASONS THEREFORE
SHALL BE STATED CONCISELY IN WRITING.”

In accordanee with 1ts understanding of the require-

ments of appellate practice and the court’s rules, appel-
lants raised as one of the points on appeszl a guestion as
to the admissibility of evidence. The appellant was par-

Sponsorea
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ticularly concerned with the admission of some invoices
in evidence which were aceepted by the trial court as
evidence of certain faets purported to be shown in them.
Some effort was made to point oul to the eourt authori-
ties and cases supporting the proposifions advanced as a
basis for objection to admission of the evidence. The evi-
dence was detailed at length and the authorities were dis-
cussed for the court. The eourt rejected the proposition
summarily with the statement that “the record fails to
gsustain this contention™: moreover, the court ilself then
relied npon the invoices even though the misdeliveries
purportedly shown by them wonld have been apparent to
the bank’s own inspectors between November 1956 and
May 1957 (R. 216).

Admittedly, the dictates of Article VIILI, Section 25,
of the Utah Constitution must be applied with reagon. BBut
liticants have a right to be informed of the reasons for
the eourt’s rulings.  In the area of practice and evidence,
the deeciding of eases by judieial fiat without discussion
of the points raised and the basis for them creates a bur-
den upon litigants in future cases. Orderly proceedings
in the courts below depend, to some extent, upen under-
standing the bases for admitting and excluding evidence,
The appellant’s attempts to have this court review the
question of the admissibility of the invoices was not a
point thrown into the brief with the purpose of filling
space but heeanse the appellant wug convinced that the
admission of this evidence was contrary to the rules of
evidence as adopted by the court, other courts, and evi-
dence text writers.
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If 1t is the purposc of this court 1o hold that docu-
mentx referred to in the eross-examination of a witness,
without any primary evidence as to their reliability or
the method by which they were prepared (when they are
business documents of one sort or another} are admissible
in evidence as proof of the facts get out in then, without
further foundation having been luid, we believe that in
fairness to litiganls and lawyvers the counrt should say so
and =should publish such a holding in the svllibug required
by Article VL1, Section 26, of the Constitution of Lltah.

In any event, Article VIII, Section 25, requires the
court to state ifs reasons—not just its decision.

CONCLUSION

We believe the court should grant a rehearing in this
case for the reason that it has overlooked or misinter-
preted much of the testimony relating to the transaetions:
it stated that when deliveries were reguested by Woods
the storekeeper wounld prepare a delivery order and send
it. to the bank. The record actually shows that this was
done when deliverics were in fact made. The record shows
that receipt for the goods had been signed by Woods at
the time the delivery order was sent or faken to the bank.

The court stated that receipt of the delivery order
was defendant’s authorization 1o deliver the goods. The
evidence was all contrary to this. The goods were being
removed before the bank received the delivery order,
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which the bank kmew; and this was before the delivery
order was sent to the defendant’s Los Angeles office.

In characterizing the appellant’s first point, the
conrt talks as if the appellant contended that it had no
duty to plaintiff absent a demand for delivery. Aectually,
the first point was made in relation to the burden of
proof, a technieal question under the Uniform Warehouse
Receipts Aet,

The court states that “the letfer from Mr, Robbins
was simply a letfer informing the warehouse office of
ihe existence of the eredit arrangement hetween the hank
and Woods,” while the record shows that it was written

because of the defendant’s request for instruetions (R.
117, line 4; R, 118, line 29}.

Finally, the eourt emphasizes the fact that the goods
would be *paid” for when delivered, and assumes — con-
trary to the evidence—that “paid” meant “paid by cash.”

Respectfully submitted,

Bryce E. Roe

FABTAN & CLENDENIN
300 Continental Bank Building
Halt Lake City 1, Utah

Attorneys for Appellant
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