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IN THE SUPREME COURT
OF THE STATE OF UTAH

STATE OF UTAH, by and through )
its ROAD COMMISSION,
Plainhiff and Appellant,

— Vs, —
J. HOWARD VALENTINE and Case
FLORENCE 5. VALENTINE
! No. 9100

Defendants,

WESTERN STATES REFINING
COMDPANY, a Corporation,
Intervening Defendant
and Respondent.

BRIEF OF APPELLANT

INTRODUCTION

There are four transeripts of testimony in this case,
dating from Aungunst 12, 1952, throngh March 11, 1959,
For the purposes of this briet, we shall refer {o the tes-
timony adduced on the motion for the order of oceupancy
ag Tr, 0. O, and to other testimony as Tr. Trans., dated
Reference is made to the record as K.

.................

1
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STATEMENT OF THE CASE

Pursuant to a resolution of the Road Commission,
dated July 21, 1952 (Exhibit No. 1), the plaintiff, State
of Utah, by and through its Road Commission, com-
menced this action on July 31, 1952, against the defend-
ants, J. Howard Valentine, now deceased, and Florence
8. Valentine, by the service of summons, the filing of a
complaint and a notiee of the hearing on the motion for
the occupancy of the property described in the complaint.
(R. 1-8}

On August 12, 1952, a hearing was held before the
Second Distriet Court on the motion for immediate occn-
pancy, at which time an order was granted, subjeet {o
conditions. (R. 50) On August 29, 1952, a formal order
was eniered by the court, granting the plaintiff the right
lo immediately oceupy the premises, conditioned that
the defendants be permitted to retain possession of the
premises until said premises were actually needed by
the plaintiff. (R. 9) On December 6, 1955, the Western
States Refining Company, a corporation, filed a motion
to intervene as a defendant in the caunse. The court
oranted the motion. (R. 13) On November 7, 1956, plain-
ti{f moved for the dismissal of the elaim of the intervenor.
The motion was denied. {Tr. Trang, Nov. 7, 1956, 4-8)
Pursuant to notice filed and served on the defendants
Valentine on or ahout the 1si day of November, 1955,
the plaintiff {ook possession of the premises as of about
the 12th day of December, 1955, Hearings on the matter
on itg merits were held on November 7, 1956, February 4,
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1959, and March 11, 1959. At the conclusion of which, the
trinl court cntered a judgment on findings of fact and
conclusions of law in favor of the intervening defendants
in the sum of $17,500, together with interest.

STATEMENT OF FACTS

On or about the 5th of February, 1959, judgment was
entered and satisfied in favor of the defendants Valen-
tine. (R. 30-32) Hence, the Valentines are no longer par-
ties to this action. The question now hbefore this Court
iz whether the intervenor, Western States Refining
Company, can recover damages by virtue of the pur-
ported lease which we shall discuss more fully as we pro-
ceed in the argument of this case. The record indicates
that a lease was executed on April 10, 1952, between the
Valentines and the Western States Refining Company,
involving the property sought to be condemned by the
State Road Commisgion. (Exhihit A)

At the commencement of this action, the intervenor
was not a party defendant. It was agreed and stipulated
between the parties that nothing was on record to indi-
cate any interest in the property other than that of the
Valentines at the time the summons was served in this
action. {Tr. Trans. March 11, 1959, page 33)

Al the hearing on the motion for the order of oecu-
paney, Mr. Valentine was the viee-president of the West.
ern States Refining Company, and Mr. Wagstaff was
the president of the eorporation — both being present in
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court and both agreed to the order of the court, not only
by silence and acquiescence, but by constructive and
active participation therein. (Tr. O. 0. 20-21) Dauring the
hearing ou the order for oecnpancy, Mr, Wagstaff was
named as associate eounsel. (Tr. 0. Q. 18)

At the date of the service of summons and the serv-
ice of notice of the motion for occupancy, the service sta-
tion was not in operation. {(Tr. 0. O. 13-15) (Tr. Trans.,
Nov. 7, 1956, p. 9-10)

STATEMENT OF POINTS
Poiny L.

THE TRIAL COURT ERRED IN PERMITTING THE
WESTERN STATES REFINING COMPANY TO INTER-
VENE IN THE CAUSE FOR THE REASON THAT SAID
CORPORATION WAS ESTOPPED FROM CLAIMING
DAMAGES FOR THE UNEXPIRED TERM OF THE
PURFORTED LEASE WITH THE DEFENDANTS VAL-
ENTINE BY ACQUIESCING IN AND RECEIVING THE
BENEFITS FROM THE ORDER OF OCCUPANCY.

Porxt IL

THE TRIAL COURT ERRED IN DENYING PLAIN-
TIFF'S MOTION TO DISMISS THE PETITION TO IN-
TERVENE BY THE WESTERN STATES REFINING
COMPANY.

Poixt III.

THE TRIAL COURT ERRED IN ITS FINDINGS IN
DETERMINING THAT THE INTERVENOR WAS EN-
TITLED TO AND HAD A RIGHT TO OPERATE A
SERVICE STATION UNTIL AUGUST 9. 1962, OR AT
ALL, AND TO HAVE JUDGMENT ENTERED IN ITS
FAVOR FOR DAMAGES.

4
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Fomwt 1V.

THE PURPORTED LEASE WAS EXECUTORY
AND AS SUCH WAS NOT BINDING UPON THE PLAIN-
TIFF WHO HAD NO KNOWLEDGE OF SUCH LEASE.

Point V,

THERE ARE NO DAMAGES RECOVERABLE BY
THE INTERVENOR, FOR THE REASON THAT AT THE
TIME OF ENTERING INTO THE ALLEGED LEASE
UPON WHICH THEY SUE, THE INTERVENOR KNEW
THAT THE PROPERTY WAS ABOUT TO BE CON-
DEMNED ANDTHAT ANY INTEREST IT TOOK
WAS A DEFEASIBLE INTEREST SUBJECT TO
DEFEASANCE.

Pomvr VL

AT THE DATE OF THE SERVICE OF SUMMONS,
THE INTERVENOR HAD NO OPERATIONAL EXPE-
RIENCE AND COULD NOT EVALUATE THE LEASE-
HOLD.

. Pomxr VIIL

THERE WAS NO SUBSTANTIAL EVIDENCE BE-
FORE THE TRIAL COURT TO ASSESS DAMAGES TO
THE INTERVENOR.

ARGUMENT
PomnT 1.

THE TRIAL COURT ERRED IN PERMITTING THE
WESTERN STATES REFINING COMPANY TO INTER-
VENE IN THE CAUSE FOR THE REASON THAT SAID
CORPORATION WAS ESTOPPED FROM CLAIMING
DAMAGES FOR THE UNEXPIRED TERM OF THE
PURPORTED LEASE WITH THE DEFENDANTS VAL-
ENTINE BY ACQUIESCING IN AND RECEIVING THE
BENEFITS FROM THE ORDER OF OCCUPANCY.

-
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The Western States Refining Company was not a
party to the action until on or sbout December 6, 1355,
Nonetheless, the corporation through its principal officers,
was In court and actively engaged in the arrangement
contained in the order of occupancy. Query: Is the cor-
poration bound by the agreements and stipulation of its
officers entered into at the date of the order of oecu-
pancy, Aungust 12, 1952%

As we understand the intervenor’s contention be-
fore the trial court was that inagsmuch as 1t (the corpo-
ration) was hot a party to the action, it could not be hound
by any action agreed upon by its vice-president and
acquiesced in by its president, To this; we disagree. We
think that even though such acts were apparently not
authorized by the corporation, the same were ratified by
the acceptance of the benefits accruing therefrom and
that under the agreement, they had no cause of acfion
after the need for the property by the plaintiff was
indicated.

“Tt is a well cstablished general rule {that a cor-
poration which, with knowledge of its officers’ or
agents’ unauthorized contraet or act and of the
material facts concerning it, receiives and refaing
the benefits resulting therefrom ratifies the trans-
aclion 1f 1t 1s one capable of rafification by
parole.”’ (KEmphasis added)

13 Am., Jur.,, Corporations, 9584,
T AL L IR, 467 and 487.

A, Valentine, ag well as Mr. Wagstaff, was acling in
a dual capacily at the time of the hearing on the metion
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for the order of ocoupancy. Mr. Valentine was the vice-
president of the intervenor and as an individual had been

the owner of the property songht to be condemmned since
1947. {Tr. 0. 0. 10)

From the testimony of Mr. Valentine (Tr. 0. 0. 12),
we find the following statements:

“We have grown from a small plant, of
¢ourge, as refineries go we are still a very small
plant.”’

“Onr only recourse is to huild our own sta-
tiong. TFe have been planning to build this station
on this place for the last three or four years. We
have been saving our money to get proper finane-
ing and have waited until we could get our volume
up too and now we have found that e abaolutely
have to have it in order to take ecare of this in-
ereased production of sur plant.”” (Emphasis
added )

And at Tr. O. O. 13, Mr. Valentine further informs us:

‘0. You are not contesting the Sfate’s right to
take this properiy?

“A., No. I told them they could have it if they
would give wme a strip somewhere clse if [
could move my equipmeni on 1t.”

( Emphasis arlded)

In answer to the court’s question the defendant
Valenline stated:

“WWe can get back the hig share of thiz money
the next fow months on the gallonage we sell there.
The money has been spent, they are pumping gas
there todav,”  {Emyphasis added}

-
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(Tr. O. 0. 15)

This substantial information indicates that Mr, Val-
entine was not only aeting in his own eapacity as the
lezsor, but was acting for and on behalf of the intervenor,
The Western States Refining Company took possession
of the property immediately after the order of cecupancy
and they continucd in such capacity as lessee until De-
cember, 1955. During that time, the corporation reaped
the benefits of the conditioned order of occupancy and,
therefore, are estopped from making any claim as to
damagoes for the unexpired term of the lease. (Tr. Q. O.
15-17, 20y The order was entered on this basis.
(Tr. 0. 0. 20}

It ig generally understood that estoppel lo question
or object to a thing done or any position taken by another
may arise by express consenf thereto. This rule has
heen applied in numerous ingtances to preclade the con-
senting parly from asgerting the invalidity or avoiding
the consequences of acts which were beyond the legiti-
mate and rightful powers of the parties acting when done
pursuant thereto, or in reliance on, such eonsent .— such
a5 the reduetion of a verdict by a court which has no
power to disturb such verdict. 19 Am. Jur., Estoppel,

para. 61.

The doctrine of estoppel iz frequently applied to
transactions in which it would be unconscionable to per-

mit a person to maintain a position incousistent with

8
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one in which he, or those by whose acts he is bound, has
acquiesced. 19 Am. Jur., Estoppel, para. 62.

““Estoppel iz frequently based upon the
aceeplance and retention by one having knowledge
or notiee of the faets or beuefits from a trans-
action, contract, instrument, regulation or statute
upon which he might have rejected or contested.””

“‘Such estoppel operates to prevent a party
thus benefiting from questioning the validity and
effectiveness of the matter or transaction insofar
as it impoges a liability or restriction upon him; or
in other words, it precludes one who accepiy the
bencfits Irom repudiating the accompanying or
resulting obligations.”’

1¢% Am. Jur.,, Estoppel, para. 64, p. 686-G87.

‘*Grenerally speaking, a party will not be per-
mitfed to occupy inconsistent positions or to lake
a position in regard to a matter which i1s directly
contrary to, or incongistent with one previously
agzumed by him, at least where he had or wus
chargeable with Tull knowledge ol the faels and
another will be prejudiced by his actions. ™’

19 Am. Jur,, Hstoppel, para. 50.

“The law will not gtand by in silenee and sce
one party mislead another to his injury, whether
by ignoranee, negligence or design,”’

Tracey v. Standard Adcci. Ins. Co., 119 Me, 131, 109
A, 490, 9 A, L. R, 521.

In Hammaonds v, Flewellen (1932), Tex. Civ. App.,
48 8. W. 2d 813, the court stated:
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“If a person either v words or ¢onduct has
intimated that he will offer no opposition to an act
to be done or induces a reasonahle helief that he
consents 1o the aet in view to be done and another
person is therehy induced to do that from which he
otherwise might have ahstained, such person
would be estopped from questioning the act done
or the fair inference to be drawn from his
conduet.,”’

PorsT IL

THE TRIAL COURT ERRED IN DENYING PLAIN-
TIiIFF’S MOTION TO DISMISS THE PETITION TO IN-
TERVENE BY THE WESTERN STATES REFINING
COMPANY.

(Tr. Trans., November 7, 1956, p. 4-8)

We incorporate the argument contained nnder Point
1 and hereby refer to it ag our argument nunder Point I
of this brief.

Porsr I1I

THE TRIAL COURT ERRED IN ITS FINDINGS IN
DETERMINING THAT THE INTERVENOR WAS EN-
TITLED TO AND HAD A RIGHT TO OPERATE A
SERVICE STATION UNTIL AUGUST 9, 1962, OR AT
ALL, AND TO HAVE JUDGMENT ENTERED IN ITS
FAVOR FOR DAMAGES.

The intervenor is bound by the stipulations and
agreement made at the hearing on the order of ncenpancy
and the court’s order in respeet thereto. The service
atation was not built on the land in question and was not
in operation at the fime of the service of summons. All
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affect on market value or value of leasehold interest has
arisen from the date of the summons and the use of the

property since that fime, Seetion 78-34-11, Utah Code
Annotated 1953.

The intervenor iz not in a position as an innocent
purchaser who had lost the benefit of its bargain. All
value of the leage arosc after the order of occupaney and
was the result of that order. The intervenor had aelnal
notice of the proceedings in this cause; and if they so
desired, they could have come in under Seetion 78-34-T,
Ttah Code Annotated 1953, immediately after the sum-
mons was served in the action against the Valentines,

FPoixt IV.

THE PURPORTED LEASE WAS EXECUTORY
AND AS SUCH WAS NOT BINDING UPON THE PLAIN-
TIFF WHO HAD NO KNOWLEDGE OF SUCH LEASE.

On April 10, 1953, the defendants and the nter-
venor entered into a lease agreement (Exhibif A), which
zaid lease provided in part as follows:

“Said lease to comwmence on Lhe 10th day of du-
gust, 1952, for a term of tem years from thence
next ensuing wd to expire on the 9th day of Au-
gust, 1962 * * *, the first installment to becoms
due on the 20th of Awgust, 1952, or a8 soon there-
after as a service sfution i erected gnd greepted
as hereinafter pravided,”

{ Emphasiz added. }

The leage further provides in substance that the serv-
ice gtation was to be constructed according to plans and

Sponsored by the S.J. Quinney Law Library. ded by the Institute of Museum and Library Services
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gpucifications provided by the intervenor and attached
as a part of the lease. It further provides that the lessee
may assign the lease to a corporation to be formed which
shall be a wholly owned subsidiary of the ilessee, and that
the assignment shall be made without recourse to the
lessee. It is inferesting to note at this point that no plans
and specifieations were provided and approved insofar
as Hixhibit A is concerned, and we have no knowledge of
any such plans and specifieations.

The intervenor in July and August of 1952 had no
vested right in the property. A right which is not vested
but lies in action and which requires resort to a court of
equity o inveat plaintiff with the right claimed is ‘‘execu-
torv.” Hardwick v. American Can Co., 113 Tenn. 657,
88 8. W. 797 ; Hatech v. Standard O Co,, 100 T, 8, 124
25 T.. Ed. 554; Losal v. Wolf, 179 Ala. 505, 60 So. 298;
Oklahoma Moline Plow Co. v. Smith, 41 Okla. 498, 139 P.
285; Idaho DImplement Co. v. Lambach, 16 1da. 497, 101
P. 951.

The Valentines bound themselves to build a serviee
station some time in the future after April 10, 1852, The
payment of rental did not commenee until Aungust 10,
1952, or ‘““as soon thereaffer as a zervice stafion is erected
and aceepted’’ by the lessee.

“An oexeentory contract 1s one in which a party
Binds himaelf to do, or not to do a particular thing,
whereas an executed contraet 18 one in which the
ohject of an agreement is performed and every-
thing that was to be done, 1s done,””

12
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12 Am. Jur., Contracts, para. 10.

‘The order of occupancy was made prior to the com-
pletion of the station and the intervenor, not having taken

pessession of the property, could not force completion of
the station.

Pomnr V.

THERE ARE NO DAMAGES RECOVERABLE BY
THE INTERVENOR, FOR THE REASON THAT AT THE
TIME OF ENTERING INTO THE ALLEGED LEASE
UPON WHICH THEY SUE, THE INTERVENOR KNEW
THAT THE PROPERTY WAS ABOUT TO BE CON-
DEMNED AND THAT ANY INTEREST IT TOOK
WAS A DEFEASIBLE INTEREST SUBJECT TO
DEFEASANCE.

Defeasance, as defined in Restafement, Property,
para. 157-0: 16b, iz as follows:

““T'he word ‘defeasance’ is nsed in this state-
ment pencrally o desceribe not only the ending of
an interest in aceordance with its lerms, as for
example, by the expiration of x# slipulated dura-
tion or in accordance with the terms of a special
limitation, but also the entting short of an interest,
as for example, the cutting of an interest by a
power of termination by an executory limitatlion.”

If the intervenor had any property right at all, after
its possession of the property, if was at most a tenancy
at will or at least a tenancy at sufferance. If it was the
latter, it is not a tenancy at all; it is mercly an adverse
possession. H. L. Rust Co. v. Drury (DC) 62 App. D.C,
329, 68 Fed. 2d 167; Heller v. Jentzch, 309 Mo. 440, 260
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S.W. 979, If it is a tenancy at will, it is not transferrable
(hence not satable) for the reason that the purchaser has
no right which he helds against the landlord. Thompson,
Real property, para, 1029,

Porwr VI

AT THE DATE OF THE SERVICE OF SUMMONS,
THE INTERVENOR HAD NO OPERATIONAL EXPE-
RIENCE AND COULD NOT EVALUATE THE LEASE-
HOLD.

The evaluation of any interest in the property owner
as agamst the condemnor is as of the date of the gervice
of summons in the condemnation action. (This not to the
contrary under the decisions of the former law,)

It was during the period from August 12, 1952, until
December of 1955, and only duaring that period, and under
order of the court, that the intervenor produced any
bueiness whatsoever. So it becomes evident that there
was no possible evalnation of the leasehold interest at {he
time the State actually took possession of the property.
Chicago, etc. v. Catholic Bishop, 10 N. H. 372. Mr. Kiepe
testified at the hearing (Tr., March 11, 1959, p. 10} that
at the time he inspected the property, there was no value
to the leasehold. As {o a later date, Mr. Kiepe testified,
baged upon assumptions and potential values, that the
leasehold had some value. He particularly qualified his
remarks with respect to the assumptions submitted to him.
There is no gubstantial bagis for the assumptions or the
hypothetical questions submitted to Mr. Kiepe at the
time he testificd on March 11, 1959, Sec Orgel on Valua-

tion, Vol. 1, para. 162, et seq.
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Poixt VIL

THERE WAS NO SUBSTANTIAL EVIDENCE BE-
FORE THE TRIAL COURT TO ASSESS DAMAGES TO
THE INTERVENOR.

The only competent testimony submitted to the conrt
whieh we consider non-speculative nor remote is that of
Mr. Kiepe, who testified in substance that there was no
value to the lease for a buver knowing that the Statfe
Road Commission was about to develop a road through
the premises of defendants Valentine and that even as
late az 1955, when the Western States Refining Com-
pany vacated the premises, there would still be no value
to the remainder of the lease. (T'r. Trans, March 11, 1959,
p. 10-29)

The testumony of Mr. Wagstaff and his assistants,
as submitted to the court on the hearing of Febrnary 4,
1959, was purely speculative and remote, and we won-
der how speculative one can get in arriving at a proper
measure of damages. The other testimony whick was
addueed in 1956 was not substantiated by any records,

nor was there any competent testimony to indicate the
value of the leaseheld. (Tr. Trans., Nov. 7, 1856, p. 35-46}

Elements of this remote, speculative and eonjectural
damage are tarred with that Jabel and are mot subject
to compensation as being a foo distant extension ol dam-
ages based on consideration of the highest and best value
of the land.

The conri in the case of Hamilton v, Pitlshurgh B. &£
L. E. R, Co., 190 Pa. 51, 42 :At. 369, aptly stated its posi-
tion on bnsiness profits as evidence of value as follows:
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“The very most that ean he said in is favor is,
that such profits might possibly he made, but that
they would be made depends on so many contin-
gencics that a verdiet which purports to be the
trath cannot be based upon them. * ¥ * Assume
thut today his fuel would cost no more for a largo
additional output, how can he undertake to fix for
yvears the cost of lahor and malerials for operating
his plant? llow ean he determine that in the future
rival manufaeturers will not have advantages in
some other loeution supertor to his and nndersell
him en the market? How can he determine that
his present supply of natural gas will continue
and that it will not give ont? * * * The testimony
on this subject was wildly specnlative, * * %’

In the ingtant case, we add one further speculation.
How can the intervenor determine whether gas wars and
nndercutting will not give way to the more conservative
methods of doing businesa? See Orgel, Vol. 1, p. 658-662,
Ordinary profits are not to be considered. City of Los
Angeles v. Deacon (1932}, 7 I, 2d 378; Korf v. Fleming
{1948), 32 N, W. 2d 85; James Poullry Co. v. Nebraska
ity (1939}, 284 N W, 273,

CONCLUSION

We submit that the eanse should be remanded te the
court below with orders to dismiss the same.

Respectfully submitted,
WALTER L. BUDGI

Attornex General

WALLACK B, KELLY
Asgsistant \ttorney (Feneral

Attorneys for Appelfand
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