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JURISDICTION

The Utah Supreme Court has jurisdiction over this appeal pursuant to Utah Code Ann.
§ 78A-3-102(3)(a).

STATEMENT OF THE ISSUES

This is an appeal of the Utah Court of Appeals’ affirmation of the entry of summary
judgment in favor of Appellee 2010-1 RADC CADC Venture, LLC (“RADC”). As stated
by the Appellants, the issues before this Court are:

Issue I: Whether the court of appeals erred in concluding Appellee 2010-1
RADC/CADC Venture’s claims against Appellant could be deemed to relate back to the
filing of a complaint by another party under the provisions of Rule 15(c) of the Utah

Rules of Civil Procedure.

Issue I1: Whether the court of appeals erred in affirming the district court’s award

of 100% of the amount due on the note to Respondent 2010-1 RADC CADC Venture
after determining Petitioner’s argument was inadequately briefed.

Standard of Review: The standard of review for both issues is that of correctness,
or de novo, to determine whether the Court of Appeals “accurately reviewed the trial
court’s decision under the appropriate standard of review.” Clark v. Clark, 2001 UT 44,
8,27 P.3d 538. This Court reviews the issues without deference to the trial court’s legal

conclusions, and considers the facts and all reasonable inferences therefrom in the light

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



most favorable to the non-moving party. R & R Indus. Park, L.L.C. v. Utah Prop. & Cas.
Ins. Guar. Ass'n, 2008 UT 80, § 18, 199 P.3d 917, 922.
DETERMINATIVE PROVISIONS OF THE LAW

1. Utah Code Ann. § 57-1-32. Sale of trust property by trustee -- Action to recover
balance due upon obligation for which trust deed was given as security -- Collection of
costs and attorney's fees.

At any time within three months after any sale of property under a trust deed
as provided in Sections 57-1-23, 57-1-24, and 57-1-27, an action may be
commenced to recover the balance due upon the obligation for which the trust
deed was given as security, and in that action the complaint shall set forth the
entire amount of the indebtedness that was secured by the trust deed, the
amount for which the property was sold, and the fair market value of the
property at the date of sale. Before rendering judgment, the court shall find the
fair market value of the property at the date of sale. The court may not render
judgment for more than the amount by which the amount of the indebtedness
with interest, costs, and expenses of sale, including trustee's and attorney's
fees, exceeds the fair market value of the property as of the date of the sale. In
any action brought under this section, the prevailing party shall be entitled to
collect its costs and reasonable attorney fees incurred.

2. Utah R. Civ. P. 15(c). Relation back of amendments.

Whenever the claim or defense asserted in the amended pleading arose out
of the conduct, transaction, or occurrence set forth or attempted to be set
forth in the original pleading, the amendment relates back to the date of the

original pleading.

STATEMENT OF THE CASE

RADC is collecting the deficiency judgment following foreclosure of a loan in the
amount of $2.5 million. Utah First Federal Credit Union (“Utah First”) timely filed the
deficiency action. Appellants, the makers and guarantors of the loan, seek to avoid the

payment of'the judgment on procedural grounds, arguing that RADC should have been added

2
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as a plaintiff to the deficiency action much sooner than it was. Appellants further argue that
evenif RADC’s entry into the lawsuit was timely, Appellants should not have to repay 100%
of the debt to RADC because it only owns a 48% interest in the loan.

There is only one loan at issue. It was secured by one trust deed and it is the subject
of this single deficiency action. The participation agreement determines which participants
are entitled to what percentage of the loan payments. It does not divide the loan in two. It
does not give the Appellants the right to pay 52% to Utah First, and 48% to RADC. Rather,

Appellants are obligated to repay the loan. The loan obligation, and the relationship of the

parties is illustrated as follows:

DOs Lagos, | POMllin | UtahBust

et. al. loan obligation RADC

The matter was presented to the district court on dispositive motions for summary
judgment filed by Utah First, RADC, and Appellants. The district court denied the motions
filed by Utah First and Appellants but granted the motion filed by RADC. (R. 826-838.) In
connection with Utah First’s voluntary dismissal of its claims, the Court entered final
judgment for the entire deficiency against the Appellants. (R. 936-939; see also R. 991-993,
and 1097-1101.) Appellants first appealed to the Court of Appeals which affirmed the ruling

of the district court and now seek review of the decision of the Court of Appeals.
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STATEMENT OF RELEVANT FACTS

1. In2007,Dos Lagos, LLC and Mellon Valley, LLC entered into a business loan
agreement with America West Bank (hereinafter “Loan Agreement”). (See R. 827; see also
copy of Loan Agreement at R. 768.) A courtesy copy of the Loan Agreement is attached as
Addendum A.

2. The Loan Agreement states that the Lender may “sell, transfer, assign or grant
participations in all or any part of the loan. . . .” (R. 768.) The Loan Agreement also states,
“Borrower further . . . unconditionally agrees that either lender or such purchaser may
enforce borrower's obligation under the loan irrespective of failure or insolvency of any
holder of any interest in the loan.” (R. at 771.)

3. The amount of the Loan was $2,500,000.00 (hereinafter the “Loan”). (See R.
827; see also copy of Note at R. 774.)

4. The Roland Neil Family Limited Partnership, Roland Walker, and Sally
Walker, each personally guaranteed the Loan. (See Personal Guarantees, R. 776-778.)

5. On December 6, 2007, America West Bank entered into a loan Participation
Agreement (hereinafter “Participation Agreement”) with Utah First Federal Credit Union
(hereinafter “Utah First”), wherein Utah First became a participant in the Loan with an
undivided 52% interest, and America West Bank retained an undivided 48% interest. (See
R. 827; see also Participation Agreement, R. 555-559. A courtesy copy of the Participation

Agreement is attached as Addendum B.)
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6. On or about November 13, 2007, Utah First sent a letter to Defendant Roland
Walker, informing him that, prior to closing the loan, Utah First had purchased “a
participation in the loan,” and asking him to sign a membership form to become a member
of the credit union. (See R. 724.) Mr. Walker signed the application and became a member.

(See R. 726-727.)

7. On December 5, 2008, Dos Lagos, LL.C and Mellon Valley, LLC executed a
Change in Terms Agreement, which restated, modified and extended their promissory note
(hereinafter “Note”) with America West Bank. (See R. 827; see also copy of Change in
Terms Agreement, R. 313.)

8. The Revolving Credit Deed of Trust (hereinafter “Deed of Trust™) on the real
property securing the Note named America West Bank as beneficiary and trustee. (See R.
827, see also copy of Deed of Trust at R. 317.)

9, On May 1, 2009, the FDIC closed America West Bank and seized its interest
in the Note. (See R. 827.)

10.  Between May and December 2009, the FDIC sent Dos Lagos multiple letters,
notifying them that their Loan with America West Bank was in default, and requesting
payment. (See R. 827.)

11.  In2010,the FDIC auctioned and sold America West Bank's interest in the Note

to RADC. (See R. 828.)
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12. The FDIC subsequently assigned and transferred the Deed of Trust to RADC.
(See R. 828.)

13. Onor about August 26,2010, Dos Lagos, LLC and Mellon Valley, LLC were
informed via letter that their Loan had been transferred from America West Bank to RADC.
(See Letter from FDIC, R. 213.)

14. In the Fall of 2010, a Notice of Trustee's Sale was posted at the property
securing the Note and published in a newspaper of general circulation. (See R. 828.)

15.  On December 3, 2010, a Substitution of Trustee was recorded at the
Washington County Recorder's Office naming Marlon L. Bates as the successor trustee under
the Deed of Trust. (See R. 828.) The Senior Vice President of Utah First signed the
Substitution of Trustee. (See R. 215.)

16.  On December 6, 2010, the property securing the Note was sold at a trustee's
sale (hereinafter “Trustee’s Sale”) for $1,060,000.00 to the highest bidder, who was RADC.

(See R. 828.)

17.  The value of the property securing the Note was $1,510,000.00 at the time of

the Trustee's Sale. (See R. 828.)

18.  OnDecember 6,2010, the outstanding payoffbalance on the Deed of Trust was

$3,426,701.91. (See R. 828.)
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19.  OnlJanuary 14,2011, Utah First filed the subject deficiency action (hereinafter
“Original Complaint”), intending to recover the difference between the entire debt under
the Note and the value of the property. (See R. 1; see also R. 828.)

20.  Utah First was the only plaintiff when the case was first filed. (See R. 1.) Utah
First is not a party to this appeal.

21. OnlJune 24,2011, Dos Lagos filed a motion to dismiss pursuant to Rule 17(a).
(R. 180.) It argued that Utah First was not the real party in interest because the Loan was
transferred from America West Bank to RADC, who was not named in the Original
Complaint. (See R. 183-203.)

22.  Utah First subsequently filed a motion for leave to amend complaint, along
with a proposed first amended complaint (hereinafter the “First Amended Complaint™). (R.
233))

23.  The First Amended Complaint proposed to add RADC as a party plaintiff and
indicated that pursuant to a loan participation agreement entered by Utah First and RADC’s
predecessor, America West Bank, Utah First received an undivided 52% interest in the Note,
and America West Bank received an undivided 48% interest. (R. 303-311; See also 426-427.)

24.  The First Amended Complaint indicated that the FDIC auctioned and sold
America West Bank’s 48% undivided interest to RADC. (See R. 303, 305-306.)

25.  On September 7, 2011, Dos Lagos stipulated to allow the First Amended

Complaint. (R. 274-275.)
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26.  TheFirst Amended Complaint was filed on November 15,2011, addingRADC
to the case as a party plaintiff. (R. 303.)

27.  The Original Complaint mistakenly alleged a total indebtedness of only
$1,819,774.97 as of the Trustee’s Sale. (See R. 3; see also R. 550-551.)

28.  Thealleged indebtedness of $1,819,774.97 inadvertently took into account only
Utah First’s 52% interest in the Note, and failed to allege the remaining 48% interest in the
Note. (See R. 550-551.)

29.  When the First Amended Complaint was filed, Utah First and RADC
inadvertently neglected to amend the amount of indebtedness to take into account the other
48% interest in the Note. (See R. 525.)

30. Theindebtedness attributable to Utah First's 52% interest, $1,819,774.97, plus
the indebtedness attributable to RADC' s 48% interest, $1,606,926.94, equaled the actual
payoffbalance for the Note in the amount 0f $3,426.701.91 as of December 6, 2010, the date
of the Trustee’s Sale. (See R. 524 and 833.)

31.  On June 29, 2012, Utah First and RADC filed another motion for leave to
amend complaint along with a proposed second amended complaint (hereinafter the “Second
Amended Complaint”), to amend the total amount of alleged indebtedness to be
$3,426.701.91, the true payoff amount as of the Trustee’s Sale. (R. 502; 626.)

32. Dos Lagos did not object to the Second Amended Complaint. (R. 836.)
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33.  Thedistrict court granted leave to amend, and the Second Amended Complaint
was filed on September 7, 2012. (R. 633; 635.)

34.  On April 25, 2013, the district court granted RADC’s motion for summary
judgment and awarded RADC the total deficiency amount. (R. at 826, 932, 936.)

SUMMARY OF ARGUMENTS

The Court of Appeals correctly found that the amendment adding RADC as a plaintiff
to the deficiency action satisfied the test for relation back under Rule 15(c). The claims were
the same as alleged in the Original Complaint, which was sufficient notice to Appellants that
they were being sued for failing to repay the Loan.

Furthermore, the cases cited by Dos Lagos for the proposition that contractual privity
alone is insufficient to establish an identity of interest for the purposes of relation back, are
all distinguishable. Contrary to those cases, which involve multiple parties and/or multiple
contracts, Dos Lagos and the other defendants signed one loan which was subject to
foreclosure and collection by either of the participant lenders. The judgment awarded to
RADC is the deficiency, the difference between the debt owed on the Note and the fair
market value of the property. The procedure in arriving at the judgment in favor of RADC
did not create two debts owed to two parties. The addition of RADC as a party plaintiff did
not prejudice Dos Lagos because it relates back to the filing date of the Original Complaint

under Rule 15(c).
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Next, Appellants argue that judgment should not have been entered in favor of RADC
for the entire amount because RADC only holds a 48% interest in the loan. The Court of
Appeals correctly held that Appellants failed to fully brief this issue. Indeed, Appellants
concede that even now they have no legal authority to support their position. RADC is the
only judgment creditor for the full deficiency. Dos Lagos is not prejudiced where it is
obligated to repay the entire debt, regardless of which participant is pursuing it. By entering
the Loan Agreement, Dos Lagos agreed that the involvement of a participant would not
affect its liability under the Note or Deed of Trust. The complaint has always sought the
deficiency for the unpaid Note. Defendants have been on notice since the initial pleading
that that was the relief sought.

ARGUMENT

L. THE ADDITION OF RADC AS A PARTY RELATES BACK TO THE
ORIGINAL COMPLAINT.

After filing its deficiency action, Utah First added RADC as a party-plaintiff in
response to Appellants’ motion to dismiss, which alleged that Utah First was not the real
party in interest. (See R. 180.) Appellants’ premised their motion on the idea that they were
prejudiced by the omission of RADC. (See R. 183-203.) Appellants then stipulated to allow
Utah First to add RADC as a plaintiff. (R. 274-275.)

Although the filing of the First Amended Complaint occurred more than three months

after the foreclosure sale, it related back to the filing of the Original Complaint pursuant to
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Rule 15(c) of the Utah Rules of Civil Procedure. Rule 15(c) provides for the amendment of
pleadings so long as the facts and claims in the amended pleading arise out of the same
transaction or set of circumstances which gave rise to the original pleading. See URCP 15(c).
A core purpose of Rule 15 is to allow “a plaintiff to cure defects in his or her original
complaint despite the intervening running of a statute of limitations.” Russell v. Standard
Corp., 898 P.2d 263,265 (Utah 1995) (citation omitted). While Rule 15(c) does not expressly
apply to amendments adding a party to the case, this Court has extended the rule to
amendments where there is an “identity of interest” between the parties. Wright v. PK
Transport, 2014 UT App 92, § 5, 325 P.3d 894.
A. Appellants are not Prejudiced Where the New Party is Pursuing the
Same Debt. |
The “identity of interest” standard is designed to protect unknowing parties from
being added to litigation after the applicable statute of limitations has passed. This exception
was first set forth in Utah in Doxey-Layton Co. v. Clark, 548 P.2d 902, 906 (Utah 1976). In
Doxey-Layton, this Court explained that the “exception operates . . . when new and old
parties have an identity of interest; so it can be assumed or proved the relation back is not
prejudicial.” Id. The exception avoids the “mechanical use of a statute of limitations” to

prevent adjudication of a claim. Id.' The Doxey-Layton court further explained that this

'This exception has been explained in the federal context as follows: “As long as
defendant is fully apprised of a claim arising from specified conduct and has prepared to
defend the action, defendant's ability to protect itself will not be prejudicially affected if a
new plaintiff is added, and defendant should not be permitted to invoke a limitations

11
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exception is valid in cases where the real parties in interest are “sufficiently alerted to the
proceedings, or were involved in them unofficially, from an early stage.” Id. As noted with
regard to the federal corollary to Utah’s Rule 15(c), “[n]otice is the critical element involved
in Rule 15(c) determinations.” Williams v. United States, 405 F.2d 234, 236-237 (5th Cir.
1968).

In the wake of the Doxey-Layton opinion, courts have employed a two-part test to
determine the applicability of the identity of interest exception to the statute of limitations.
To satisfy the first prong of the test, one must show the claims alleged in the amended
pleading arise out of the same “conduct, transaction, or occurrence” described in the original
pleading. Wright v. PK Transport, at § 5; Ottens v. McNeil, 2010 UT App 237, § 43, 239
P.3d 308; Highlands at Jordanelle, LLC, v. Wasatch County, 2015 UT App 173, § 48, 355
P.3d 1047; Gary Porter Constr. v. Fox Constr., Inc., 2004 UT App 354,932, 101 P.3d 371.
The second prong requires that one establish that the added party had either actual or
constructive notice “that it would have been a proper party to the original pleading such that
no prejudice would result from preventing the new party from using a statute of limitations
defense” they could have used otherwise. See id.

Both elements are present in this case. While the Originai Complaint was amended

at times to clarify parties and dollar amounts, the core facts remained the same. The

defense.” 6A Charles Alan Wright, Arthur R. Miller, & Mary Kay Kane, Federal Practice
and Procedure: Civil, 3d, § 1501 at 212-22 (2010) (analyzing the applicability of Federal
Rule of Civil Procedure 15(c)).

12
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complaint and its subsequent amendments only ever sought to collect the deficiency on the
Note from the Appellants in the wake of the foreclosure of the Trust Deed. As an interest
holder in the Loan, RADC was a proper party to the original proceeding. The Participation
Agreement expressly gave Utah First the right to direct the collection of the debt. (R. 555-
559; see also Addendum B.) Utah First initially pursued the deficiency action in its own
name, but then added RADC in response to Appellants’ motion to dismiss. Appellants were
not prejudiced by the addition of RADC under these circumstances. Indeed, Appellants
allowed the amendment because they thought they were prejudiced without RADC as a party.
The Appellants had actual notice that they were being sued for the deficiency from the outset,
thus establishing the required identity of interest. See Ottens, at Y 43-44.

1. Appellants Had Sufficient Notice That They Were Defending
the Entire Deficiency.

Both the Court of Appeals and the District Court concluded that there is only one
transaction here. Neither the Original Complaint nor any of its amendments discuss two
notes, two parties or two sets of collateral. There was no attempt to foreclose a percentage
of the collateral or seek a percentage of a deficiency. Indeed, attempting to do so might be
a violation of Utah’s one-action rule. See Utah Code Ann. §78B-6-901. Utah First
commenced and completed the foreclosure while America West Bank was in the throes of
receivership with the FDIC. Appellants had actual knowledge of the Participation Agreement

and they knew about the eventual conveyance of America West Bank’s interest in the loan

13
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to RADC. (See R. 213 and 724.) In the meantime, Utah First credited the full purchase price
of the property to the outstanding debt in connection with the foreclosure. Consequently,
there is only one interest at issue here. It is the remaining debt after applying the sale
proceeds.

B. Where Two Parties Hold the Same Interest, the “Privity of Contract”
Limitation on Identity of Interest does not Apply.

The Court of Appeals concluded that, “There is perhaps no closer identity of interest
than that shared by two parties who are joint holders of the same note.” 2010-1 RADC/CADC
Venture, LLCv. Dos Lagos, LLC, 2016 UT App 89, 13,272 P.3d 683. Appellants claim this
interest is simply privity of contract and is insufficient for purposes of relation back under
Rule 15(c). This argument misconstrues the “identity of interest” doctrine.

Utah’s appellate courts have held that: “[p]arties have an identity of interest when the
real parties in interest were sufficiently alerted to the proceedings, or were involved in them
unofficially, from an early stage.” Sweat v. Boeder, 2013 UT App 206, § 13, 309 P.3d 295.
Appellants cite to Perry v. Wholesale Supply Corp.,681 P.2d 214 (Utah 1984), which states
that “an ‘identity of interest’ exists where the parties are so closely related in their business
operations that notice of the action against one serves to provide notice of the action to the
other.” Perry at 217 (emphasis added). Almost all of the cases interpreting Rule 15(c) deal
with the addition of party defendants and the analysis of whether or not they had sufficient

notice of the proceeding to deny them their statute of limitations defense. Because RADC
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was added as a plaintiff on the same Note and the same causes of action, and because
Appellants were on notice throughout the process that only one loan was in default and being
enforced against them, the issue of privity of contract does not really apply.
1. The Cases Cited by Appellants are Distinguishable.

Nevertheless, Appellants cite several cases holding that privity of contract is
insufficient, by itself, to support relation back of an amended complaint adding new parties.
These cases are distinguishable from the present case. Each of the cases concerns the
addition of defendants rather than plaintiffs, which is different from this case, where Utah
First sought to add a co-plaintiff. More importantly, in each case there was no basis to find
that notice of the action to the original defendant(s) equated to notice to the late-added
defendant(s). Based on these and other distinctions, the cases are of little help to Appellants.

In Perry v. Pioneer Wholesale Supply Co., a general contractor sued a subcontractor,
Perry, with respect to defective doors. Perry, at 216. Three years after the case was filed, and
after the statute of limitations had expired, Perry filed a third-party complaint, naming the
supplier and manufacturer of the doors as third party defendants. /d. The case was dismissed
pursuant to the applicable statute of limitations and Perry appealed. Id. Relying upon Doxey-
Layton, this Court affirmed the dismissal on the grounds that the only relationship between
the parties was contractual. Id., at 217. This Court found that the contracts were insufficient
to establish an identity of interest such that notice of the suit against the subcontractor was

notice to either the supplier or the manufacturer. This stands to reason as the supplier and
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manufacturer were two or three steps removed from the general contractor as shown here:

Doors Doors Doors
C, . — »
Manufacturer , Supplier , Subcontractor : General
Money Money Money

This diagram is far different from the relationship between Appellants and their
participant lenders. Here, there is only one loan agreement evidenced by one Note and one
Trust Deed. Either of the participant lenders could have foreclosed and pursued the
deficiency. The fact that RADC was added more than three months after the foreclosure sale
changed nothing. Appellants were still being sued for the same debt resulting from the same
foreclosure.

Appellants also cite to Russell v. Standard Corp., 898 P.2d 263 (Utah 1995). In
Russell, plaintiff filed a libel suit against The Associated Press and The Salt Lake Tribune
in response to an article they published which had originated with the Ogden Standard
Examiner. /d. A few months later, plaintiff amended the complaint to add Standard Corp.,
as a Defendant based on the fact that the Standard Examiner was the original publisher of the
article. Id at 264. The trial court dismissed the amended complaint based on the expiration
of'the statute of limitations. /d. That decision was affirmed by this Court, which again found
that the simple contractual relationship between Standard Corp., The Associated Press and
The Salt Lake Tribune, allowing each of them to share and publish each other’s stories, was
not enough to show that service of the complaint on the original defendants was sufficient

to notify Standard Corp., of the action. Id. at 265. The relationship between Russell and the
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publishing companies is illustrated like this:

@
Associated | SiNBAgEOmeNt | gqe, | SharmpAgreement | g ake
Press Standard Tribune
Examiner
9 Russell
Three different publishing entities who may or may not publish each others stories does not
W create an identity of interest. This case at bar is different than Russell. Here, Utah First and
RADC each have an ownership interest in the same loan. Foreclosure by one constitutes
9 foreclosure by the other, and repayment of the loan to one constitutes repayment of the loan
to the other, at least as far as the Appellants are concerned.
The final case cited by Appellants is VCS, Inc., v. Utah Community Bank, 2012 UT
° 89,293 P.3d 290. In VCS, the plaintiff sued to foreclose a mechanic’s lien. /d., at 2. VCS,
Inc., initially sued the general contractor but failed to name Utah Community Bank (the
@ “Bank™) and also failed to file a lis pendens within 180 days as required by statute. Id., at
19 2, 29. VCS subsequently named the Bank as a defendant in an amended complaint. Id
@ at § 9. The trial court ultimately dismissed the claim against the Bank, holding that the
mechanic’s lien was void as to the Bank and once again, this Court affirmed that decision.
Id. Tt is easy to see why in the following diagram, as the Bank was a step removed from VCS.
17
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As in the other cases, VCS argued that Rule 15(c) saved the late addition of new defendants
by relating the amendment back to the filing of the original complaint, and just as the other
cases, this Court rejected that argument. Id., at §§26-29. This Court explained that there was
no “identity of interest” between the owner and the Bank based solely on their contractual
relationship as borrower and lender. Id at §{ 29. This makes sense. Indeed, it is difficult to
imagine how a borrower and lender could ever have an identity of interest for the purposes
of relation back under Rule 15(c), as their interests are potentially adverse.
2. The Case of Highlands at Jordanelle is Also Distinguishable.

Each of the cases cited by Appellants concerns the addition of defendants. RADC has
found only one case in Utah dealing with the addition of a plaintiff under Rule 15(c). The
recently-decided case of Highlands at Jordanelle, LLC v. Wasatch County, 2015 UT App
173,355 P.3d 1047, is illustrative of the applicability of Rule 15(c) when adding a plaintiff

rather than a defendant. In Highlands, a plaintiff, Pigeonhole Development, LLC (“PHD”),
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who had purchased causes of action against the defendants, filed suit on one of its claims as
successor in interest to the original claim holder, Prime West Jordanelle, LLC (“Prime
West”). Id., at §47. PHD filed its complaint prior to the running of the statute of limitations.
Id. Later, PHD attempted to amend its complaint to add subsequently purchased claims from
a different claim holder, PWJ Holdings, LLC (“PWJ”), once again suing as successor in
interest. Id. The Plaintiff argued that the amendment, though made after the expiration of
the statute of limitations, should relate back to the original complaint. Id., §§47-50. The
trial court rejected the argument on the basis that the amendment sought to add a plaintiff,
PW], and that PHD, as successor in interest to Prime West, did not share an identity of
interest with PHD as successor in interest to PWIJ. Id. On appeal, the Court of Appeals
affirmed the trial court’s decision, finding there was no “identify of interest”. Id. The Court
of Appeals applied the two-part test from Ottens and determined that the claims of PWJ did
not arise from the same transaction or occurrence that gave rise to claims in the original
complaint, and therefore, there was no “identity of interest”. Id., at § 5S1.

Unlike Highlands, which involved two separate claims held by two separate creditors,
there are two participant lenders on the same debt in this case. Appellants’ claims that they
were not on notice that they were facing enforcement of the full debt are without merit.
Appellants were party-defendants at the beginning of the action foreclosing one promissory
note. When the torch to pursue that deficiency action was tossed from one plaintiff to

another, the defendants were never prejudiced.
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II. THERE IS NO ERROR WHERE THERE IS ONLY ONE NOTE AND
ONE DEFICIENCY JUDGMENT: APPELLANTS MUST REPAY THE ENTIRE
DEBT.

Appellants concede they have no legal authority for the argument that all the owners
of a single note, secured by a single piece property must all appear as party-plaintiffs to
collect that obligation and that each owner may only recover his or her respective interest
from the debtor. Appellants suggest that allowing one of the owners to sue on a note without
all of the others creates a windfall, in this case to RADC. There is no windfall. The
Participation Agreement says that if one party receives payment on the loan though a setoff,
that party is required to pay to the other participant its pro-rata share of the payment. (R. at
789, see also Addendum B.) Thus, although RADC is the recipient of the judgment in this
case, RADC is contractually bound to split any amount collected with Utah First.

In reality, Appellants seek a “windfall” through relief from liability to 52% of the
debt. In making its ruling, the Court of Appeals noted the dissonance between Appellants’
claim that the district court’s decision “cited no law” and the lack of any legal authority cited
by Appellants demonstrating that decision was in error. 2010-1 RADC/CADC Venture, LLC
v. Dos Lagos, LLC, §21. The Court of Appeals found that the debt at issue stemmed from a
single note, secured by a single piece of property and that following the foreclosure of that
property there remained a single deficiency, owed by Appellants. /d., § 13. The issue of to
whom and in what amounts that debt is ultimately paid is irrelevant to the issue of whether

Appellants owe it.
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Appellants attempt to use the fact that RADC and Utah First share a specified
@ percentage interest in the loan as evidence that each may only sue for their respective
portions. The argument misconstrues the nature of the Participation Agreement, which

provides as follows:

Participant’s participation hereunder shall be in the form of an undivided 52%
interest in the Loan...provided however the maximum principal amount of
Participant’s participation hereunder shall in no event be in excess of
@ $1,300,000. Lead Banks participation hereunder shall be in the form of an
undivided 48% interest in the Loan . . . provided however the maximum
principal amount of Participant’s participation hereunder shall in no event be
in excess of $1,200,000. (R. at 787, emphasis added.)
@ The percentages are undivided, similar to an undivided interest in land shared by co-tenants.
The percentages are used to determine what portion of the loan principal each participant is
® obligated to provide as well as for calculation of the division of the payments. While each
participant may sell its respective interest in the loan to other parties, the underlying loan
stays intact as a single obligation to be paid by the Appellants.
@
Appellants also misinterpret the provision of the agreement which allows a participant
to enforce its agreement independently to mean that it may only sue for and receive judgment
@ for its respective interest under the note. In cases where, as here, there is real property
securing the note, that property must be foreclosed prior to any suit on the note. See Utah
o Code Ann. § 78B-6-901. The Participation Agreement allows for one participant to enforce
the debt rather than having to wait for other participants to get on board, which might be
21
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difficult or impossible if someone cannot be found, or, as happened here, the entity has been
closed by the FDIC and its interests are being sold off. In addition, the Loan Agreement says:
Borrower further . . . unconditionally agrees that either lender or such
purchaser may enforce borrower's obligation under the loan irrespective
of failure or insolvency of any holder of any interest in the loan. (R. at
771, emphasis added).
In the event one participant is unable to enforce the loan against a defaulting borrower, the
other participant is authorized to do so. That is what happened. Utah First, as the majority
interest holder, is also entitled to determine how enforcement of the loan should proceed
following default. (R. at 555-559.) Utah First withdrew from the case and RADC is
proceeding. Regardless of which participant pursues the deficiency, Appellants still owe the

entire debt.

CONCLUSION

For the above reasons, RADC is entitled to the entire deficiency despite the fact that
Utah First holds a participation interest. The ruling of the Court of Appeals should be
affirmed.

DATED October 21, 2106.

TERRY JESSOP & BITNER
Attorneys for Appellee

/s/ Richard C. Terry
Richard C. Terry
Douglas A. Oviatt

22

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



CERTIFICATE OF COMPLIANCE

This brief contains approximately 6,218 words in Times New Roman font, size 13.

CERTIFICATE OF SERVICE

I certify that on October 21, 2016, I caused to be served a true and correct copy of
the foregoing BRIEF OF APPELLEE to the following by mailing two hard copies
thereof.

Douglas B. Thayer, USB No. 8109

Andy V. Wright, USB No. 11071
DURHAM JONES & PINEGAR

3301 North Thanksgiving Way, Suite 400
Lehi, Utah 84043

dthayer@djplaw.com

awright@djplaw.com
Attorneys for Defendants/Appellants

TERRY JESSOP & BITNER
Attorneys for Appellee

/s/ Richard C. Terry
Richard C. Terry

23

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



®

ADDENDUM A

Loan Agreement

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



— T USINESS LOAN AGREEMEN™ -

i)
Landars usa onl

and do ngt Omit the

shility of thl:
Any item sbovs contalning 1T han bann .m.‘.'&ﬂf. o %!;1 hng!uﬁﬁﬂu?:n?. id ".“M" fean o bam.
Borrower!  Dea Lagos, LLO (TIN: 20-2673518) Lender: Amorl
) Hallsn a\{aﬁa - LLE (il 20400162 o Ot
-3
1060 8. Hligen Road 478 \;l' gcruug. s;m Elvd., Bults 2100
- (801) 927-a800

THIS BUSINESS LOAN AGREEMENT datsd March 28, 2007, b mods ond exscutad hstwaen Dea Lagos, LG sad Msfon Vatla

(“Bomowss*] end Amerisa Wast Bank (["Lender”] on tho following torms and condidons. Borrowsr has tcgnhnd prior cammarols hmz't}ulc:
Lendor of has apalad to Landsr for a comumercle! lonn or leans or ather fazoald vacommodatians, Inaluding thase whish may bo desarihed on
eqty exhibit 6r schoduls attnshed to this Agrsomant {"Lean®). Boowss understands snd sgress thatr (A} b grenting, rsnswing, or axtanding
any Lasn, Lander [s ralylng upan Bammwar's rapiesentations, warrentios, and agrasmsnte as sat forth fn thi Agreamont; D) the yraating,
renawing, o7 axtendng of eny Loan by Lander at all imes shall be subjact to Lendu's scls judgmant and dlsorstion; end {C) afl such Lazas

- shailbs and ramain sublest to the terms and condltlony of this Agrasmant,

TERM, This Agraamant shall ba sffastiva e of March 28, 2007, and shail contlaus b full fores and aHaet untt) sush tme as 80 of Borower's

Loans In fsver of Lendsr have baen pald In full, inaluding prinal its, X 9
untd Api 1, 2008, pdl ull, piinalps!, Internat, costs, axpansca, atramays® fass, znd other lega and chargas, ar

CONDITIONS PRECEDENT TO BACH ADVANCE. Lander's obligation to mako tha Inltte) Advanse and cuch subssquent Advanca tmdsr thia
Q:MMI::' shall bo subjeat to the fulilimsat © Landar's estisfaction of sll of tho condltons ast fosth In this Am%mcm and {n tho Rolated

Loon Dagumsnis. Botrowar shal pravide to Londar the fullowlng doguments for the Loan: (1) the Nots; (2] Sssusity Agresmants
grenting to Londer lmhy Interests In tho Collatoral (3} f{lnencing statements and =il other dooumants imfuﬂnn Lander's Soaurity
Intsreats {4) svidoneo of Insurcaca as rsquired balow) (B) azosignments of Ifs nswance;: (@) gusrendss; 7} togothsr with all such
Ralatsd Desumants 63 Lendsr may require for tha Loan; all In form and aubstancs astisfsstory to Lander end Londer's counsal,

Borower's Authorleation. Borrowsr shall hava provided In tarm end substance satistastory to Lender propardy cartified rosciutlons, duly
suthaerzing tha exscutlon and dolvary of this Agrasmsnt, the Noto end tha Ralatad Dosumenta. {n sdditlen, Borrowar shall hava provided
sush othar raselutions, cutharizations, dosuments and Inatrumants es Landar or its counsel, may requlra,

Paymant of Fszs and Expenses. Borrower sholl hava pald to Londsr af fssa, sharges, snd athar expsnsss which ara then dus and paysble
os spacifisd In this Agreamant or eny Relatad Documtant,

Rapresantndons smd Wannaties. The rep tons and thas gat lorth In this Agrasmant, In tho Related Deoumants, and In any
dosumant or cartiifeato dollvered to Leadsr undar this Agreomant arg trus snd cormmsot. -

No Evant of Dofault. Thara shall not axdat at the tima of any Advanso a cendltion whish would constituts en Event of Dafoult under this
Agreemsent or under any Related Bosumant,

MULTIPLE BORROWERS, Thia Agrasment hea baon oxacuted by multipls obiigoara who aro roferred to In this Agrasmant Individually, soleatively
and [ntarchengastly s *Borrower,® Unlezs spacifinxlly statad to the ocontrery, ths word “Borrowos® sa ugad In thin Agresment, Including
withous Bmi ell reprasentations, warraatlos end covanants, shell includa o Borowers, Borawer undoratends and agrsss that, with or
witheut notica to sny ono Barrowsr, Landar may {A) mako ana or mare edditensl sscuzed or unssourad losns of otherwise axtand additionsl
qredit with saspast to any other Barrawar; (B) with raspsct t any cther Barrawsr sitar, compromise, renow, axtend, acsalaratn, or atharwlse
chiznga one of (oo timay the tmo for paymant or othor terms of sny Indabtedaess, inohuding inoreasas and dosrezsss of tha rats of interest on
ths indabtadnoas; (C a, enforas, welva, subordinats, fall of dsoldo oot ta perfact, and rolsase any ssotwity, with or without the
substitutien of now astlateral; {D) rolsass, substiiut, agras not to sus, or deal with cny ene or mam of Bomowsr's or eny oths! Bomowar's
surolies, endorssts, o7 othar guanntars on eny tsrms of In eny mannar Landsr may chooss; (€} detsrming how, whon and what applleation of
g;vmu srd oreits shall b meda on any Indabitadness; (Fl apply such ceeurity and clrast tha ordar ar mannar of sals of eny Coftataral,
fuding without Umitation, any nandu xals parmittad by ths terms of tha convollng esaurity sgrsement or dasd of truat, 83 Lander In ita
disarstion may daterming; (0} esil, trensfer, assign or grant partsipations tn slf er any part of tha Loan; (H} exarclss ar cafesin from axsreleing
any righta egainat Borrowsr or others, or otherwisa aat or rafraln from scting: M sottls or campramiso any Indabiadnoss; end L) subordinate
tha payment of &l or eny part of any of Barrowar's Indabtadneas to Landar to tha paymant of sny Rakiltias whish may ba duo Lendar or othars,

REFRESENTATIONS AND WARRANTIES, Bomows? taprasanta and warrents to Landar, as of tha data of thia Agrazmant, s of ths dasta of essh
dishursemant of loan procusds, ea of tho date of any renswal, axtanslon or medifisstion of sny Lozn, and at al) timss any Indebtednocs axixts:

Orgarization, Dos Lagos, LLC Jo o Dmitad Qabilty company which Is, snd at ell timas shall ks, duly argantzed, velldly oxating, and in gocd
standing undsr end by virtun of the lawa af the Stata of Utah. Doa Legos, LLC | duly euthorized to transast buansas in oll othar statss I
which Dos Lsgos, fa dalng businass, having obtalnad al negassary flllngs, govemnmental Soonscas and for ssoh stats [n which
Dos Lagos, LLC s dalng businsss. Specliloaily, Das Legos, LLC b, ond at &l timss shall ba, duly quslifisd e a farelgn (mited Rablity
company In ol stotes in whish the falwre to o quallly would hove a matorle! adverss affect on [ta buzinaea or finanslal conditon. Bos
Loges, LLO ki tho full power and suthority to owy [ts propartizs snd o transzot tha businsas In whish it [s prasantly sngegad or proacntly
proposes (o engaga. Dsa Legos, LLC malntsbns an ofiloo at 1000 8. Millgan Road, Jdaho Falla, [D 83402, Unigss Dos Lages, LLC has
dealgnated otherwlzsa In wiiting, the principal offlos ta tho ciiloa st which Dos Lagos, LLC kagpa {1s books end sccrds [nmluding Its rezorda
gonasming tha Collatersl, Doa Leges, LLC will notiy Lendar prior to sny ahungs In ths tocation of Doa Lsgos, LLC's atats of organization or
eny changs in Dos Lagos, LLC's name, Doa Lagos, LLC sholl do o things nesssasry to praserva and to ksep In full force end effact lta
oxistancs, rights and gas, and shell samply with ell reguialk dl and d of ony govarrenantal

s, a, , ardors
ot quaskgovemmants! sutharity or court apploshls to Bos Lages, LLC snd Dos Legos, LLC's bualnzss aativitas,

Mellon Valay, LLC Is & Hmited Rak(lty company which I3, and at f Smes shall be, duly organized, velidly exiting, snd In goed stsndng
undsr and by virtia of tha [aws of ths Btata of idsho, Msllon Vallay, LLC s duly suthordzed to transaot busisess in sl othar statas In whish
Mallon Vallay, LLC 18 doing businnas, having cbtolned all nacszseyy flings, govemmeantal lcenses and approvals for ssch state In which
Mellon Veley, LLC Is dolng businass, Bpoalfisally, Malicn Valloy, LLC la, and at a0 timaa ghall be, duly quailiad 2s a foreign dmitad Zablity
company In sll statas [n which ths fellura to g0 quattly would hava s matersl edvaraa sffast on ita businoas or financlal condiion. Malen
Valloy, LLC has the full powar snd cuthority to own Its proparilos snd to transast (ha bualnasa tn which it [s prssently ongaged or pressntly
mpoml to engega. Matlon Vallsy, LLC malntalns an offlce et 6080 Ssuth 478 Esat, Bouth Weber, UT 84408, Unlesa Mallan Valloy, LLC
designated ctharwise by wiiting, the prinalpal otfics 1 ths offlos st which Msllon Vallay, LLC kseps its books and rocands lusluding (te
tozonis conotming the Collatsral. Mafon Vallay, LLC will natify Lander prict to any changa In the loastion af Mailan Vailay, LLC'a stats of
‘orgsofxation or sny changa In Msflon Valloy, LLC's nama, Mellon Valloy, LLC shal do ail things rasssssry o proserva lné to kaep [n fuil
“forcs end affsct {ts existencs, fghts and pilviloges, end shall onmm with a0 regulatlons, rulas, ordinanssy, statrtes, ordars and dacracs of
any govaramante! or quashgovammanial authorlty or court applisabls to Meflon Vsllay, LLC end Mellan Vallay, LLC's businsss sctivitles,

Assuned Buslnass Nunios, Borrawsr has flad or racasdad sl dasumants er fEings raqulred by lsw
uzed by Borower, Excludlng the namoe of B , tha foflowlngls & tato Ost of all d
doas businasst Nera.

Authorlzation. Borrowar's axscutlan, dellvery, and posl of thia A snd ofl the Related Dosumonts hava bsen duly
outhadaed by 8l nacessary astlen by Berrowar snd do rot contilet with, result in a Violalisn of, or conathuts & dsfault undar {1] any
provision af (o] Batrower's aralss of crgerizstion or membarshlp egrocmaonts, or () any t ot othar | blading upan
Borrower or (2) eny law, govarnmental ragulatien, ecurt dacrsa, of arder applioabla to Borrowar or to Berrawar's prapartiss,

P | Infermation. Eagh of 8 r'a flaencld ppled to Lendsr truly and camplotsly dlaclosad Earrower's financla)
condition s of the dats of the swatement, and thars has basn no matorlal ady hangs in B 's fnancial oendition sub

it to
tho data of tho maat reasnt finanalal statemant suppled to Lander, B hes no materal cantingant obdgstons sxsopt 85 dizclozsd tn
such financlal stetoments,

Lagsl Bifsat, This Agreemont consdwies, and any instrumont or agresmant Barrower (8 requlred to give undsr thia Agresmant whan
duilvered wll) gonatituts lagal, vaild, end binding obilgationa of Bomrowsr enforeasbls sgalnst B, d with thelr raspsat)
tarms, .

Praperties, Exgopt as contampdated by this A or &8 praviously discicsed tn Borrower's financlal stataments or tn wiiting to Landar
end o» aecoptad by Lander, end exsapl lor proparty tax Bens lor texsa not prasently dus and paysblo, Borrawer owna and has good thtis to

.
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— 7 BUSINESS LOAN AGREEMENT —~  —
Loan No: 26008046 {Continued) . Page 2

il of Borower's propartise {1so and claar af afl San.udty Intarasta, and has not oxooutad any sscurity documsnts or flnancing statamsnta
nigting to tuch prapertinn, AU of Borrowar'a prapertiso ara titisd [n Barrower's lagal nama, and Barrow d
statamsnt undsr sny other nama for ot lsast tho tast fiva (8] yasrs, e arowes Bas ot Usad or flec » ransg

Hazardous 8ub Exoapt as dlacloasd o and acknawlsdped by Londar In wiltlng, Somower raprasents snd werrents thats {1} Du
tho perlod of Sorrower's ownorahlp of tho Cotintarsl, thers haa besn no uss, acnmt!S‘n. msnutumfu. storago, raatmant, mpo:‘d’, rcmm
or thratensd wisasa of any Hoxrdaus Gubstanso by eny perscn on, under, ahawt or frem any of tha Coflatersl, {2) Botrowsr has no
inowladga of, or rensan to balleva that shera hes baen () any hrosch or vislatton of any Environmental Lswz} sny uxo, gonaration,
manufasture, steregs, tractmant, dispasal, ralasas or twostensd rolesas of any Hoeardeus Substonco on, under, ebout ar from ths
Callataral by eny prior wnare or eocupants of sny af the Colloteral; or (o) any sctuc) or theatanad Ntigaton or alslms of any Knd by any
parsen rolating to suzh mattars, (3} Nasithar Barrowsr ner sny tznant, Sontrastor, sgant or othar suthortzsd vasr af any oftho Cailatamt
chall use, gansrats, msnufasture, stors, treat, dlsposo of or ralossa eny Hazardous Substanca on, tndar, about or fum eny of tha
Caftatsral; ond sny weh estivity shall by Gonduotod In compilance with ofl spplloakle fodarel, state, ind looa! laws, regulations, end
ordinances, including withaut liriiation alf Envirsnmants! Laws, Borrower suthorzes handar and ita agants to sntor ugon ths Colstarl to
maka such Inspeotiona and tests es Landsr may daem sparoprats to d J flance of tho Collatoral with this ssution of the
g 1t Any lnsg of tsots modo by Lsndsr shadl bo st Borrowar's axpanse end for Lander's purpases enly snd shail not ba
construad to aresta any rasponabillty or fablty on tho part of Lander to Borrowar or to any other paron. Tho reprotcatationa and
warrentios contalned horeln ars basad on Baorower's dua éWgencs [n Investigating the Collatere) for haxardous wests spd Hazardous
Substanges, Bamower harehy [1] roleasas ond walves any Adure clsima agsinat Lander for indemnity or cantribution In tha ovant
Barvower basomiss febis far oleznup or othar costs undse any such lswa, and §2) agrasa to indamnlly, dsfend, end hald hamiless Landar
sgainst ony and el alslms, lanses, Bobillties, dsmogos, psnaltles, end expensss whish Lendsr may dirsctly of Indlrestly sustsl or suffar
resulting from a brassh of this ssotion of thy Agrasmort o7 o 8 conssgusnse of any ugs, genaratlon, manufactura, storags, dispassl,
relezso or threstanad ralsass of s hazerdous wasts of substanos on tha Cellatars), Tho itlona of this esotlan of tha Agrsamant,
fnaluding tho chilgatlon to Indamnlfy end defend, shel sivive tha paymaent of the Indobtadnsse and tha terminatlon, expiraticn or
gttlénﬁon of thio Agrasment and shsil not bo affestsd by Lander's auqulsitlen of any ntsrest In any of the Collateral, whothar by
raciosuro ar otharwisa, .

Utigutlon and Claima, No litlgstlon, alalm, lavssigation, administrative progesding o almlsr sction finohuding thoas foy unpald taxas)
zgainst B ts panding or th d, and no other ovant hos cosurrod which msy moterfally ad ly affect B 's {Inanclal
“mﬂ or proparties, cther than Etigatlon, alelms, or othar avants, I any, that hovs baon discinzsd to and caknowledgsd by Lender In
writing,

Taxsa, To the bsat of Barrower's knowlzdga, el of Borrower's tax satums snd ro that aso or waro ragulrsd to bs Rled, havs besn
flad, and 2l taxas, asssssmants and othar govarmments! olw?ou have kaan pald In {ull, axcapt thaso proaently balng or to ba cantested by
Borruwer In goed falth tn tha ondinery courso af business and for whish adsquats rosarves have bean providsd.

Usn Priodty, Unloss otharwlss proviously disalossd to Landar In wilting, Bomowsr has net ontsred Into or grantsd sny Saourdty
Agrasmants, o pormitted tha fiilng or sttashmont of any Seourity Interasts an or affscting any of tho Caflatarsi dlrently of Indlrsotly

ring repay of B *s Loan and Nots, thst would bo pricr ar that may In any way be suparfor to Landor's Bagurlty Intorssts end
ights In and to sush Collataral,

Binding Bffast, This Agroament, the Noto, af Ssaurlty Agrsemanta {f snyl, and #0 Ralated Dooumants sra binding upon tho olgnsrs
tharsof, as well 23 upon thalf aucsaszars, reprasantstives and saslgns, ead so lsgally snforcachla in | with their razpoatiy
s, .

AFPIRMIATIVE COVENANTS. Borrowers covenants and sgrana with Laador that, ec loag as this Agreamasnt ramatna in atleot, Bamrawer witlt

Notices of Cisims and Litigation. Promptly Inform Lendar in wiilng of {1) all matarlal sdvarse changsa In Bomrowar's linanalaf conditlon,
end [2) aff axsting and ail theeatanad ltigstion, claima, (nvestigationa, adminlatrotiva precasdings ar similar setions affeatng Bonower or
sy Guamntar which could matarially affact tho financlal condition of Barrower or the finansial condltion of any Quarsntor.

Rnanylel Resords.  Malntaln ita beoks end records In sesordancs with GAAP, applizd ot a conalatent basls, and parmit Londer to examine
and susdit Barrower's bocks and recards &t a0 razasnabls tmas,

Rnansint Staterents, Furnlzh Londer with the fallowlng: .

Annus! Statsments, As sgon as ovellablo aftar tha ond of each fiscal yazr, Barrower's bzisaca shast and Incoms statament for the
yoar endsd, prepared by Borrower In form eatlatactory to Landar,

Tax Retioms. As saon as ovxllabla attar tha spplicebls {fling deto for tho tax reparting porlad ended, Fodsre! and othar govemmantal
tax roturns, proparad by a tax profasalanal satisfzotory (o Landsr, .

Al financlal roports tequlrad to bo provided undor this Agmemant ahall be propared in sosordancs with GAAP, opplled on s censistent
basls, and csriiflsd by Bormowor as beling trus and carroot, . )

Additicra! Informatlon. Furnish such additianal Information end statamanta, an Landor may reguast frem time ta tims,

touranan, Mslniln fira 2nd other riak insurengs, publls Sablity Insuranon, and sush other tnsurance as Landar mua:dq\nn wlith rospact to
Barrower's propertles and cposstions, In form, emsunts, covaroges and with & eempaniss plable to ar, Borrewar, ugen
raquast of Landar, will daitvsr to Landar from tima to tima tha palicles or sartifloatas of insuranes bn form satisfastsry 1o Landsr, Inoluding
stipulations that sovarages will not ba oanccliad or diminished without at laast ten [10) dsys prior writtan notles to Landar, Each insurance
polioy also shall includs &n endoraemant providing that sovarsge In {avor of Lendar will ant bo Impalred tn sny woy by sny cot, cmissien or
dofault of Borowar or sny othor paresn, In oonnsation with el pollolea covadng 2asats tn whish Lendsr halds of ts offersd o ssourity
fntoraat for ths Loans, Rorrower will provido Lender with suah landar's laao paycble or othar crdorsamants sa tandsr may require.

Inouranica Raports. Furnish to Landar, upen squast of Londar, taports on oesh axisting Inswurance polloy showing sush Infarmation as
Lapdar may roasonably raquasy, including without Imita¥an the followingt {1} tha nama of the aurar; (2} the ske insured; (3) the
amaount of ths pofloy; (4) tho propartss insurad; {5) the than current prapany valusa on tha basls of whish [nsuranon has bean chisinad,
and tho mannor of dotanmining thosa valuas; and (8) tha axplration dato of ths pofisy, tn addition, upon request of Lender fhowevar not
more often than sanuzllyl, Rerowsr will have en indopandent apprslsse aatisfactory to Landar detzrming, as spplisabls, the aotusl cash
valua or roplacsmant cost of any Coftstaral, Tha cost of sush appralsal shall bo pald by Borowar,

tlos, Prier to dish of any Loan progseds, fumish oxacutod gusrantas of tha Losns In favor of Lender, exacuted by the
susrantcrs nomsad batow, an Lendar's farma, and In the amounta end under tho conditions sot {orth In thoss guarantlaa, .
Memes of Guatantors Amaiints
Raland Neel Femnily Limitad Partnaship Uniimited
Roiond N, Welker Unfimitod
Sxlly Walker Uriimitad

Other Agrosments, Comply with all tarms and canditions of o other egrasmsnts, whothar now or harooftar existing, batwean Romower
ond any othar pasty and notlly Lendsr Immadlatsly In writing of eny dafzult [n cennsctlan with any other such zgrasmants.

mi’rbcuds. Uss all Lasn pracaads aclsly for 8 'a bual paratians, unlsss specifleally sonsanted to tha sentrary by Landor in
g
Taxss, Charges and Lians, Pay and disshargs whan dus il of its (ndabitednosa and obligatians, including withaut iimitstion sil onts,

toxas, govarnmantal charges, laviaa and Nens, of avary Kind and nature, impassd upon Barrower or [is propertiss, insemo, of profits, prier
o tha data on which penaitss would sttach, snd all lawful olatms that, If tnpsid, might bocams a Ban or ahsrgo upen any of Borrowsr'a
propertios, incoms, or profits,

Perfarmanos, Parterm end comply, In & timely manner, with el tsrms, condlilons, and provislona sat forth In this Agreamant, in tha Related
Docignonts, &nd In &l athsr In and ogr b B ond Lander, Bomowor shell notlfy Londar immadistaly In
. writng of eny datault tn conasotlon with any agreament,

Oporotions. Malntaln oxscutive and m L | with substantially tho samn quafificotions and exporlonse os tho prescnt
oxuoutive and msnsgomant parseanch provide writtan nottao to Landar of ony ehangs In axactstive znd managamant perecnnsl; canduot lta
businsos affalrs in a ressensble and prudsnt mennsr,

Environmantx! Btudlos, Promptly condust end complets, at Borrowse's oxpanss, &l such Investigstions, studiss, sampiings and tasings as
may bo requaatad by Lendar ar eny govarnmantal suthority rolativs to any subatanso, of sny wetts ar by-produst of eny sulstance dnfinod
as toxlo or o hazandous substencs undar sppleabls fadaral, stoto, or local law, nda, rogulatien, ordar or dlrective, st or sifacting eny
praparty or any facllity ovnad, laasad or uscd by Barrowar,
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Corcpllsncs with Govarnmantal Raquirements, Comply with all lows, erdinancsa, and ragulations, now 3!

govamnmantal sutharitias appliaakls to thy condust of Enfrowar's propartias, tusinessen and o:umm‘a'. and m“u:‘t'n:‘:ra:'n:p'::v' :f’n:f
Caollsteral, Inaling withaut Bmitstlen, the Amadcans With Dlsablities Act. Barrower may eontast (o goed falth eny eush lsw, ordinanga,
or ragulation end withhold compllancs uring any procasding, neluding appropilats appaals, so Jong &s Borowar has notlfied Landsr in
writng prlor to dalng so ord 0 kong s, In Landar's sole opinlon, Lender's intareats Iy the Collaters! ars not Jeopordhzed, Londer may
requiro Bomower t poat adoquate szcurhty ar a sursly band, reazanstly satstagtary to Lander, to protest Landsr's Intarest,

tnapeoten. Parmit employasn of sgents of Lander st any resxonabis tima to lnspeat and af) Collats r L

aamwer:l othar propartiss end to exemine or sudlt Bomower's boaks, sasounts, mdsr'znrd- and o m':!-(:: m: t::n;:n:;'d:ﬁ
Barrowar's boska, sscaints, and racards, H Bomowor now ar t ny tms harosfter malntslns eny moceds fine uding withsut Bmitstlon
computar m&s’;ﬁ:‘l :m :r'u,dds rau‘mm lutt:‘v':r; w:gngu for sz'n &mx;!:n of such reacrds) In tha poszasaion of o thind pasty,
pwul.andarmm ot inds s hal mdu m”ay : pa e -pcxml an :xrp m;uum to such recards st £l raasonabla timass and to

Gengpllangs Gartifioatns, Unlas walved bn wilting by Landsr, provida Londor ot least annually, wh cuted :
chis! financls! cfffcar, or other effasr or paracn acespabio mwl.:-xdar; cartifylng that tha rcprv;m?aw u&?n:anﬂu :a?::hmt? g}'u:
Agrsamant ars brun and gorroat ea of tha data of tha cartfficats ond furthar cartifylng that, as of tha dats of tho cortfloats, no Evont of
Bofoult exists undar this Agraemant,

Enulionmonts] Complanco and Roposts, Barrower shsl samply U all respscts with eny ans all Envirermonts! Laws) not oauto ar ta
oxisy 83 a seault of an Intsntisnal o unintantlenal sotion or emission on aamwar‘cyam o on tha part of ony 'ﬂﬂnl party, an?:mnv
ownsd andfor aaauplod by Barrowsy, oy snviraamental astivity where demags may result ¢ ths envitormon, tinlsss such envirenmantal
8c! Is pursuznt 1o and th eompllanco with the eonditiona of & psamit lasusd by tho approprists federel, stata ar logzl govemmontal
authoritlea shall fumlah to Lander premptly and I ny avent within thirty (30) daya aftar racalpt tharoof a copy of any notica, summans,
fan, cltatien, direative, lattar or othar communiostion from any governansnts! sgeacy or lnstrumentallty ooncoming any Intzntlonel or
unintentions! sotion ar emisalen on Bamowar's pert n sonnastisn with sny environmanta! notivity whethe? or aot thota b damogo to the
snvioament andfor athar natural rosoiscas.

Additlonnl Assurances. Makse, sxsouts snd dallver to Lendar suah promisscry nates, martguges, deads of trust, ssourlty agreements,
asslgnments, Enancing statamants, Instrumonts, dasumants and other agraemsnts s Landsr or hts ya may by ta
avidenao end soours the Loens and to porfoat all Sacurity Interasta,

LENDER'S EXPENDITURES, If any scifan o7 procsading fs commancad thot would matarially stfest Lendar's intsrest In ths Collatorat or if
Bomowor (sils to comply with any provislon of this Agresmant or any Roizted Dssuments, Inciuding but aot Umitod to Berrowsr's faflura to
dlachargo ar pay whan dus any B Is maulred to dlzahargs or pay wndar thia Agraamant or eny Related Rocuments, Lendsr on
Bamawar's hahalf may (but shzll not bo cbligatsd to) tske 2ny sotlon thot Leadsr dnw. [nakeding but not Omitad to disshaging or
paying all taxas, llons, ssourity Intsrosts, sncumbrencas end other olalms, at any timo or placad on any Colisteral and paying oll costs for
Insuring, maintsining arid praserving any Collutoral. All sush axgiandituras lnausrad or pald by Lender for such purposss will than haer [ntarest ot
tha rata sharged undsr tha Nots trem the date insurred er pald by Landar to the dato of repayment by Barrowar, Al sush expansss will kasamo
a pert of tha [ndebtadnosa and, ot Londer's cption, wil [A) bo paysble on dsmend] (8] bs sddad to the balangs of tha Nots ond bo
apportionzd emong and bo payablo with sny instailmant paymants to bsooms dua durtng sithar (1) tha tsrm of any epplloatla insurenca polloy;
or (2} tho remslning tarm of tha Notsj or ba tested 2s a belloan paymant whish wdl] ks dun and payshls at tha Nota's maturhty.
NEGATIVE COVENANTS, Bomower oovensnts mnd agraos with Lendsr that whila thia Agresmant [s In offect, Bozower shal! niot, withaut tha
prior written aonzant af Landarn .
Indabtednass and Usns, - {1} Exespt for trads dabt Incurred In ths normal coura of businsss and tndabtednoxs to Lender contampisted by
this Agracmant, arasta, inour or sssuma [ndobtodnass for borrowad mensy, oludng oapital laeaza, {2 s, tranafer, montgags, axsign,
pladgo, loasa, grant e sasurity Intarast tn, &r snoumber any of Bomrawar's asgats (oxsapt as slowod es Pesmittsd Uans), or {3) esll with
recourcs eny of Bomrowar's aceounts, a_xcepttn Lendsr.

Continulty of Opsrations, {1} Ergegs In say buslnass eativitles submtantially diftarant than thaga in whish Barawar ls prosantly engaged,
12| cezea opsmtlons, liquidats, marga, trznatsr, ssquira or consalldate with any ather entity, chengs its nema, dlzsciva or trenafor or ss
Coflstoral out of the ordinary cawrsa of buzinpss, or (3) moke any distribution with rezpact to any csqilal sooount, whathsr by raduation of
cepltsl er otharwlaa, .

Laans, Acquisitions and Quarantios, {1] Loan, lnveat tn or advenca moncy er assata to ony other payson, ontorprns of entity, {2}
purchase, cradto of scqulro sny Intsrost [ sny othar entsrpriss or entity, or 13) inowr eny obligation as sursty or gusrantor othar than In
tho crdinsry courao of buatnass,

Agresmants, Borows? will not entar Into nny agrssmant contalning wm; whish would ba viglatad or brasachsd by the
performanca of Borrowar's bligationa undsr thla Agrasment ot In acanisation Tthe *

" CESEATION OF ADVANCES, If Londar hos mada sny commitmant to mska any Lasn to Berrawsr, whather tndsr thia Agreemant cr under any

othsr sgresmant, tandar shall hava no obfigation to maks Lonn Advancss or ta dlabuzes Loan prosseds i {A) Bertowar or any Guarantoris in
dofeuit undar tha tarms of this Agresmant or cny of ths Relsted Dooumsents or any othar sgrazmsnt that Borrower of any Guarantor has with
Lendar; (B) Bomower or ony Guarantor dlsa, beoomas lncompstant er baoomes tnsolvent, files 8 patition ln bankruptoy or almilar procesdings,
or s sdjudged a bonlrupti {CY ther coswss a matariel sdvarss chengo (n Borrowar's financlel conditlon, th tha Hnenclal condhion of sny
Quaranter, or In tha vahia of any Colaleral sscuring sny Loang or (D} any Guarentor sosks, olaima or otharwise sttempts to Imit, modily or
ravoko suol Guorantor's guaranty of tha Losn or any other lozn with Landar; or (€} Lender In good faith dsama lreslf tnsastro, aven though no
Evant of Dofaudt shall have coourred.

RIGHT OF SETOFF. To tha oxtant permittad by oppliasbls law, Lander rasaves a right of satoff In &fl B s with Lendar {whath
chssking, savings, oz sumo othsr socount), This Inchrdes o) sooounts Bomower holds Jolatly with somaone cles and sil sosounts Borrower may
opon In the hetura, Howavor, this doos not fncluds eny IRA or Koogh sacaunts, or sny trust scoounts for which satoff would ba prehiblted by
law, Borrowar suthotlzas Lender, to the oxtsnt parmiitad by applisablo law, to charga or satoff aD sums owlng an tha Indobtsdnasa egsinat eny
and all suzh acosunts, and, ot Lsndar's option, to edministrativaly freazo T such scoounts to aflows Lander to protact Landar's chargs and astoft
Hghts provided ln this paragrephs

DEFAULT. Enath of tho following shall eonstituts on Evont of Dofault undar this Agraamsnt;
Paymant Dofault, Boowaer falls to make any payment whan dus undor tha Loen,

Qther Dofoults, Borrowsr (alla to comply with or to porformn any other tarm, chllgation, or esndlion Inad In this Agr
or [n any of tha Ralsted Oocuments or to somply with or to paricm sny tanm, chigation, aovenant ar condition contalned (n say other
sgrasmsm batwaen Landor and Barrawsr.

Folto Statamants, Any wasranty, reprazsntation er ststsment mado or furnishad 1o Lander by Borowsr or an Bacrownr's behslt undar this
Agreemant of thy Ralstsd Booumants I falsa or mislaading In any matarlal respaot, sithar now ar at ths tims mads er furnishad or bacomes
{elas or mislaading ot any (ma thareattar.

Doath or Insohvency. Tho dasolutlon of Barrowar (ragardlons of whathar sloction to conttnus Is mads), any momber withdrows trom
Barrowas, or sny other termination of Barrower's axistsnca as s going busineas o tha danth of sny membar, the insolvancy of Borrower,
tho appalntment of 8 racolvar lor eny part of Borfowar's proparty, any sasignment far tho banafit of arsdilars, any type of areditor workaut,
or the com: t of sny f ding undor ony bankeuptoy or Insolvansy [aws by ot egalnst Borrower,

Bafsctlve Collatoralizatlon, Thla Agrasment er sny of the Ralstsd Osoumants coasas to ba In fufl tares and affoot {inaluding faiura of any
coilatare! dozument to craats & valld and pariostad eeaurity intereat or flar at sny timo and for any raazon,

Craditar op Forfoiture Proosadings, Commonsamant of {orack o ferfsitn p fings, whathar by judlolel p ding, ealf-halp,
roposscssion or any othar mathsd, by ony cradltor of Barrower ot by any govainmente! sgenoy sgalast eny collatorsl sacurdng tho Lasn.
This includes a gamishmant of eny of Borfower's ascsunts, hnaluding doposit sacounts, with Londar, Howaver, this Evant of Dafault shsll
not spply [f thers b o good falth ¢lrputa by Barrower as to the valldity or reasonsblinaena of tho clzlm whish ts tha basla of the cradltar or
farfelture procending and If Bogrowsr glvas Lander writien notas of the ersditar or ferfsinurs proseading and dapasiia with Landar monles or
a suraty bond far the arsditer or tarlsiture procesding, In 2n emount detarmined by Lander, In its sols dlsamtlon, as belng sn sdoguats
ressva or bond for tha disputa,

Bvents Aftesting Quaranter. Any of the pracsding svents ccoowrs with reepoot to eny Guarantor of sny of tha Indabtadnzza or eny
Guarentor dlos o bacomse (noompatant, of revakes or dlsputss tha vaildlty of, or Ushillty undar, sy Guarsnty of tha ndobtadnass, In ths
evant of a doath, Landar, at its cptian, may, but shall not bo togursd to, pammit tha Guaranter'a astsls to assumo unsonditionally tha

- obligations ardsing undar tha gurranty In o mannar satistaatory to Lender, and, th dang 50, curs any Event of Dafauit,

Advorzs Chengs. A materls! sdvarsa change oocurs In Rarrower's financlel sonditton, or Landst bollovea tha prospect of pay or
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perfenmansa of tho Loan ls mpstrad,
{nscsusity, Lender In gesd faith baflaves Maalf insesura,

Right to Cuma, If any defouit, othar then o dafaudt on indabtodneas, s cursbla end If Borrowsr or Grentar, os the o2se may bo, h be
-glven a notics of & almilar dafault within the prscading twalve (12) months, {t may ba cured If Borower or nn;t:t.n::vlh:' uu:o‘::v h:,:
aftar reasMng written notas from Lander domanding cwe of such defauits (1) cure tha dafeult within fittecn {18} days; or [2) (f the cure
.. toguirss mara then fiftasn (18) douLa. tmmgd!mg' Initlats L-_tspamvm!cu Landar daama In Landsr's aclo dizaration to ha sutflclant to cure the
F af [

:xlxg J"‘ Y stzps sufficlont @ produge compllsnoa aa sson aa roasanably

EFFECT CF AN EVENT OF DEFAULT; If any Event of Dofault shall coour, axcept wharo otharwiss grovidad In thls Agrssmant or tha Relstad
Documants, «fl commitmants end abilgettany of Lander undar thls A ar tha Relatsd D nts or sny other usgmmem tmmodlataly will
terminats (noluding any cbilgation to maka furthar Loen Advances ar dlabursemants), and, st Landar's opticn, all lndsbrednass tmmediataly wil
becomo da end payabls, sl) without notlas of any kind to Barrowor, axaspt that In the o2so of sn Evant of Bofault of tho typa dosaribsd in the
*insalvonioy® subsoatian above, sinh accaloration shal be sutomstic and not optisnsl. 1n-additlon, Londsr shall hava (l the rights snd remodios
provided In tha Rslsted Documents or avaiabla at law, In equity, or otherwlss. Excupt 63 may ba prahiblted by spplicabla law, 2l of Lender's
rights and rsmadiss shal ba cumulativa and may bo exarslsed aingulzriy ar cancurrontly, Elsction by tender to puraus any remady shell oot
axohids purwidt of any othos remady, and sa clsotlon to mako axpenditures of to teke sotlan to parfarm an cbllgation of Barrowor or of sny
Granter shall not sf{set Lendar's right to deatars o dafeult and to exsrclas [t rights end ramodles,

BBCELLANEOUS PROVISIONS. The lodowing missellansous provisions cre 8 port of this Agrosmant:

Amendmants, This Agrsemant, tagsthar with any Relstad Dacumants, constltutos tha antha undaratanding and nﬁmmnt of tho partes
as to tho mattors sot forth In this Agresmant, No alteration of or amandiant to this Agrasmant shell ba affastivo uniass glvan In writlag
and slgasd by tho party or partlas sought to ba chargad or bound by tha siteration or smsndmant.

Attomays' Fecst Expsmass,  Bomewer agtcoa 0 pay upen demond oil of Lander's costn and axponsos, Insluding Londer's reazsnable
ottamsys' (acw and Landar's (agal oxpannas, Inalrred In cannaston with tha onforcomant of thia Agrasment. Lsader may hiro or pay
somsons clza to halp snforoo this Agresmant, and Borowar ohal pay the casts and axpansss af such onforoamant, Caotn and oxpanias
Inluda Lendar's razsonsble sttamaya’ fass end logal expenass whother or not Landar's ealasied employes and whathar or not thero la s
tawsult, tnoluding reasonabla attoinoye foon and lagal axpansos for bankruptay peacaadings Jnaluding efferts to madify or vacato any
sutomatly stey or nfunction), appsels, snd sny entlclpatad post-judg: Wl losa, B elso shall pay sfl court costs and
sush additfonel tacs as may bo dirssted by tha oourt,

Captsn Headinga, Coptlan hsadings In this Agrasmant ors lor convenlance purposas only and aro not to bo used ta intsrprat or dsfino the
provistons of this Agresmant,

Consant 1o Loan Pwrticliatlon. Bormuwar agroos and consants to Londar's ssla or tronsfer, whathar now or !stsr, of ons or more
tion Intorosts b the Loan to ona or mers purch , whather relsted or unsaluted to Lander, Lkandar moay provida, without sny
ot ' Vot

whatssaver, o sny ono or mors purch or p in] mach , any of ¥ dge Londar may hava ebout
Barcower o7 sbout any cther matter rolating to ths Loan, snd Borrower harsby walvas any rights to privacy Barrower may have with jespsst
to such mattsre, Borrowsr additienally walvas sny and sil noticas of aals of particlpatian Intarasts, es well an eit notlces af any rapurchose
af aush partialpation Intarsats, Barrower clao sgreos that the purchassrs of any such particlpation bitsrasts will be oansldared ga the
ebacluta owners of auah Intarasts In tho Loan and wil have sll tha dghta prantad under the participatlon agresmant of cgrsemants

govemning the ssle of such partioipatien tntarasts, Borrowor furthar welves sil dghts of ofiset or countarclatm that It may havs now or later -

sgainst Landar or sgalnst any purchaser of auch & partlalpation Intanest and unagnditionally sgrasa thet slthar Lsndar or auch purchaser may
enfarca Borrowar's ebligation undar the Loan Urrsspactive of the falluro ot Intalvenay of eny holder of ony Intareat In the Loan, Borrowar
turther sgrses that tha purchaser of any such partdcpation Interagts moy enl fts b Irreapsotive of sny p ] clalms of
dat thatB may hava against Landnt,

Qovamning Law. Thz Agresmant will be govarmnsd by fadors! law cppllsshla to Lender end, to the axtent not preemptad by fadaral law, the
Iaws of tha Btate of Utsh without ragard to Its sonilots of law provislons, This Agreament hes bzen eceaptad by Lendss in the Gtate of

ghdaodom:n. 1t thern Is 8 lawsult, Borrower agross upan Landar's rsquast to submit to tha jurisdlotion of the courts of Davis Caumity,
tats

Jaint ond Bevoral Uably, Al cbiigations of Bamawaer undar this Agrasment shall bs foint and sovaral, and all rsfsrancoes to Borrower shall
moen exsh snd svary Borrower, This mozans thst sach Barrower signing below s rosponzibla for il chilgations In this Agrosmant, Whero
any ona of mora of the pertlas Iy o corparation, partnershlp, [imitad lablity compeny or similsr antity, it Ia not nacassary for Lander to

ure lnto the pawers of eny of tho offloan, dirseters, parinors, members, or othsr sgants acting or puporting to ast on tha entily’s
:8 tif, end any obilgations mode or created In rallanas upon the professad oxerciso of such powera shall bo guarantsed undor thls
resment. .

No Walver by Londar, Landsy shall not bo dsamad to hava welved any rights undar this Agrosment undsas sush walver Is given [n wilting
and plgnzd by kendar, No dalay or omiselon an tho part of Londer In oxzrclalng sny sight shall oparate 83 a walvsr of sush rght or eny
other right. A walver by Lendar of a provislon of this Ag ohall pot prsjudios of gonatituta b walver of Lendar's right otharwlaa to
demand strdet compilanco with that provision or any othsr provision of this Agreomant. No prlor walver by Lendsr, ner eny course of
doaling batwoen Lendar and Bostower, or batwean Lendzr and eny Qrentor, shall oonstituts o welvar of any of Landar's rights or of any ot
Borrower's of any Qrantar's obligations s to any futwra transactions. Whenaver the conzent of Landar !s rsqulred under this Agrasmeat,
tha granting of such cansent by Lendsr In any {natansa shall nat consttnte continuing consent to subsaquant Instancos whare such oonsant
1s required and 'n &l casas such conaant may be granted or withhs!d in tha acla @scrotion of Landar,

Notisas, Unloss otharwizs providad by opplicabls sw, eny notiss equlred to bs glven undsr this Agrasment of reguired by law shall be
given tn writing, and shall bo sffostive when aciualy dolivarcd In aesordance with tha law or with this Agraemant, whan sa regoivad
by tolafacaimilo {uniess otharwiss roquirsd by lswl, when dapasited with a natlonally racognhad ovamight cowrler, of, ! mafled, whan
dopositad In ths Unitad Btatss mall, ea flrat oless, certlfied or raglatarad mall postaga propzld, dirsotad ts ths addrasass ehown nsar (ho
boglaning of this Agrcemont. Any party may chango Us addrass for notisas undor this Agrasmant by giving formal writtan notlas to tho
othar partlaa, spacying that the purpago of tha notlsa Is to shangs tha party's sddrass, For notlse purposea, Borrower agraes to kesp
Landar tnformad ot all Umss of Borrowaor's cumrent sddsses. Unlasa o s providad by cppllssbla law, if thoro Is mare then ona
Barmowar, ony notico glvan by Lendar ta eny Bonowor ls dasmad to bo natics glven to &l Borrowars,

Sevsrability, 1t s court of compstant Jurlsdiotion finds sy provi of thio Age o be Mogal, Invalld, or unsnforgscbio s to any
persen or clroumstanoa, that findlng shal not mako tha allanding provisien flsgstl, lnvald, or unenfercsebls o to sy other parsen or
clroumstance, I foasibla, the otending provislon shall ba censidarad moditisd o that it bsacmes {agel, valld and snforesabls, If the
ollending provision cernot b =0 madiflad, It shell s considsred deloted from this Agresmont. Unlass atharwlsa required by low, the
Wogelity, knvalldity, or unsnfargeablilty of any provision of this Agrasmant shalf nat ntiast ths lagality, valldity or snforassbility of any sther
provisien of this Agresmant,

Subaldsriss ond Afflllatss of Barrawer. To tha oxtant the of sny provicions of this Ag t makes [t appropriste, Includy

withcut Emdtation eny 1 y of t, ths ward "B: * 8e used In this Agresmant shell tneluda ol of Borrower's

subeldizrdos and affilstas, Notwithatanding the leregelng b , undas no ol shal this Agreamant bo ecnstrusd to require
1 Satlon to by )

Landor to make sny Losn or athar b [ eny of 's subsidlariss.cr atfillates,

Sussesscrs snd Assigns, Al covensats and sgrocmonts by or on behal! of Botrower contalnad ln this Agreoment or sny Relatad
] shall bind 8 ‘s ond asalgns end shall lnura to tho banaflt of Lendar and fits and oaal

shafl Mcihl.?n;::" have tho dght to saslgn Bomowoer's rights vndar (s Agraament or eny Intorast tharoln, without tha prlor wrltton
oonsant 3 : : - :

dval o} Rey tors and W tas, B 3 ds snd agreas that In oxtanding Loan Advancsa, Lander [s ralying on &0
topessontations, werrontias, end cavenants msds by Boyruwer In this Agrasmam or bv any cartlflsate of othsr instrument dellversd by
Botrawer to Landsr undar this Agragmant or the Ralated Dosumants, Bomawsr further egrecs that mgerdisse of any Investigatian mado by
Landor, ol sush raprasentstions, -watrantiss cnd covanants will aurvivo the lon of Lozn Ad snd dalivary to Landar of the
Ralatod Dbsumsnts, shall ba cantinudng In aaturs, shall bo deamad made tnd redated by Barrower at tha time sach Loan Advanca ls mada,
end shall ramaln'tn full foroa and affsst unt] such thne as Barrawar's thdebtsdnass shall bo pald In Wul, or untl this Agrasmont ohsd ba
taminatad In tha manasr provided sbovo, whichaver Is tha last to ecour.

Tims ks of tho Essenca, Tuns bs of the tn tho part of thls Ag
DERNITIONS, The followlng capltaBisd words ond tarma shal havs tha (ollowing maanings whan used b this Agroemant, Unlass spocifleslly
stated ta tha contrary, sl refarensas to dallar shall masn in lawtud monsy of tho Unitad States of Amsriss. Words and tarms
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used In tho eingular shell Inchuda the plurel, and the plurel shal Inshudp tha slngular, a3 th context ma ulre. Waord

dafland In this Agresmant ehall hava tha moanings atubted to such terms [n ths Unlferm Ccmurn!uyll ggdnfu Acmun.d:x:d‘t:mm :«?:ﬂ.;:
atharwlaa dafined In thly Agreamant shall have tha maeninga easlgned to tham In accardenoa with ganerally tad ing principlas 24 In
offeat an tha datn of thix Agrssmanti i T

Advanca. The word "Advenga® maens a disbursemant of Losn funds mada, e to ba mads, to Borrowey or on Ba
n_r cradit ar mufilpla advanoo basis undor 1ha tarma end cenditians of this Agr'unmcm. ' S e

Agresment. Ths word *Agraoment* means this Businass Lozn Agrismant, aa this Eisineas Loen Agrasment may bs amanded ar modified
from tims to tima, togather with all sxhibita and achadulen sttacked to this Businaza Logn Agrsemeant from tIma wvltmm e or madkie

Barrower. Tha word “Borrower® means Daa Lagos, LLC; and Mallon Vallay, LLC and Inoludas e co-algnors end co-makers slgning tho Noto
ond &l thelr successors znd assigns, .

Collotarol, Tha werd "Collatarel® mozns 2l property end teaots grontad s ecllataral eacurity for a Logn, whather rezl or parsonal proparty,
whather grantod disatly er Indirectly, whather grented now or In tha [utige, and whathar granted In the form of & ssourty [ntsrast,
mortgaga, collateral mortgege, dsed of truat, ssslgnmant, gledgo, crop pladga, chattol mertgega, collataral chattal mortgage, chattal trust,
factor'a llsn, nquipment trust, cenditlional ala, trust rsoalpt, llen, chargs, Ban or ttls mtsntion contract, laasa ar conslgnment intendad as a
racurity davles, or eny ather zecurlty or llen Intaraat whatsoover, whather croatad by law, contract, or otharwlsa,

Envirenmente] Laws, Tha words “Environmante| Lawa® mszn any and ail atate, fadaral and loast otatutes, ragulatlans and crdinapaces
ralating ta tho prateotion of humen health or the envirormant, Including without fmitaticn the Camprehsnalva Environmantal Responas,
Campansetion, end Lisbiity Ast of 1880, as amandad, 42 U.8.C. Bactlon BE01, at seq. ["CEACLAY, ths Buparfund Amsndmenta and
Aasuthorization Act of 1888, Pub, L. No. 58-488 {"BARA"], tha Hzzzrdous Matedals Tranmpartation Act, 48 U.8.C. Sactlon 1801, at raq.,
tha Aascuas Comervatn and Racovary Act, 42 U.8.C, Bectien BBO1, ot asg., or othar sppiloablo stata or faderal laws, mulss, or
regulstlons edapted purmuant therata,

f\“m of Dafault. Tha words *Event of Datault™ maan any of tha avanta of dafauli sat forth In this Agrssment In the dofauit sectlen of this
grasmeat, .

GAAP, Ths word "GAAP* maans ganarally anooptad aceounting pdnalplea,

Qrentor, The ward *Grantor* means sach and ell of the parsons or endtlos grantng & Geourlty Intarest [n eny Callstara! for the Losn,
{noluding withaut [Imltation all Berrowers granting such a Beowdty Intorest,

Quaranter, Tha word *Guarantor” maens any guarantor, suraty, of accammodatien party of sny or &ll of tha Loan,

guarunw. Tha word *Gueranty” meens the guaranty frem Queranter to Lander, Including whhout Imitatlon o guaranty of all or pert of tha
ota.

Heaardous Substanoss, Tha words *Hozsrdous Substencas™ mesn matarfala that, bacausa of thelr quantity, cencentration or physlae!,
chamloal or Infactlous chareatsrsties, may causa of posn a prosant or polentlsl hazed to humen health ar the snvironment when
lmpraperly used, traated, stomd, dlspossd of, genarstsd, menufaciursd, trenaperted of otharwlse handlsd, Tho words “Hezerdots
Substanons® ers uiad In thalr very brosdeat sansa and Inalude without Imftatlon eny and afl hazardous or toxlo aubstznoos, materisls or
weats aa dailned by or latsd undar ths Environmanta) Lawa, Tha tsrm *Hozardous Substancas® also Inoludea, without limitation, patrolaum
and potrelaum by-predusts ef eny frastion thareof and azhastos,

Indebtadness, The word *Indebtadnaas® means tha ndebiadnaaa svidanond by tha Nota or Ralatsd Doctmanta, Including ell prnclpel and
Interest togothar with ell othar [ndabindnesa and nosts &nd expanses for which Barrower b rezponsible undar this Agrasmant or undar any
of tho Reloted Dooumanta,

Lander. Ths werd *Lender® maens Amarlon Woat Bank, (1 suscassors and naalgna,

Loan, Tha ward *Loan* mesns any end oll loano and fnanclel acpommeodaticns from Lendar to Borrower whather now or karaaftsr
oxisting, end howavar avidenced, Including without Emitation thosa loena end financlal sccommodationa described hamin or daaciibed on
sny oxhibit or schadula eached wo this Agraemant tom Ums to Uma,

Noto; Tho word *Note® maens the Nots exsautad by Dos Lagas, LLC; and Mallan Vellsy, LLG In the pdnoipel emaunt of §2,600,000.00
dated March 29, 2007, togathar with ell ranewasla of, oxtanslona of, modltlaations of, refinznaings of, consalidatlons of, and suhstitinlona
far the nots or aredlt agrasmant. .

Psrmittad Usns. The werda "Parmitted Llsns® masn (1] Zens end aacusity Intarssts securing indebtadnass owed by Borower to Lander:
(2] Uena for toxes, sssszamsms, or almilar ohargas ehther not yot dus ar balng contasted In good {eithy (3] [lans of mataralmen,
machanloa, wershawasmen, ar carrlera, or other liko llans arlsing In tha ordinary courss of businaas and securdng ohilgations which aro not
yat delinquant; 4] purchasa monay llena or purchaze mensy eecurty Intarasts upan or in &y property sequirad or hald by Berrawer |n tha
ordlnary courso af businsss fo racura Indehtzdnssa outstanding on tha date of this Agraemant or permittsd to ba lnaumred under the
paragraph of this Agrszmant titled “Indobtednoes end Uana®; (6] llana and ssourlty Intzrasts which, aa of the data of this Agrsement,
havs bean dlsclosed to and epprovad by tha Lendar In wilting; and {8} thase Tans and esculty intorasta which In the aggrogata constituta
an tmmatedal and Insignilisant menstary emount with ragpsct to the not velua of Borrower's asante,

Relatod Doouments, The words *Ralated Dosumonts® meon el promissory notes, oracit agresmants, loan agrasments, environmentsl
agreamants, guzraniae, sscurty agroements, mortgages, daada of truat, saswity dzeds, coRatersl mortgages, and afl othar Inatrumonta,
agrazmants ard dacuments, whathor now or hereaftsr oxiating, exsauted In conneotlon with tha Loan,

Bactwrily Agrosmant. Tha words “Seourity Agresment” mazn and Includa without Bmitatlon sny ogroemants, promlses, covsnants,
arrangemonta, undoratandinga or cthar agroamants, whathsr geantzd by law, oontreat, or otharwlaa, evidencing, govaming, ropregenting, or
cranting a Sesourity Interaat,

Bogurlty Interest.  Tha words "Beowrlty lataraat® mean, without Omitatlon, eny and all types of collatem] secixity, prezent and futum,
whathar In the form of s Oan, chargs, snoumbrance, martgege, dand of trust, asourlty desd, asslgnment, pladps, crop pladga, chattxl
mongago, ccllatsral chattel mortgego, chatte! trust, factor's flan, squipment truat, conditional asla, trust racelpt, llen or tids ratention
sontract, laass or conslgnmant lhtardad 25 & segurity davics, or sny othar azoudlty or [lan Intareat whatsaaver whather crasted by law,
santraot, or otherwlda,

FINAL AGREEMENT, Borrows understande that this Agrssment and tho ralated logn dooumanta ara the flnal axpression of tha egresment
batwasn Landsr end Barrower end may not ba contradiotad by svidencs ot any allagad orzl agraament,

BORROWER ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS BUSINESS LOAN AGREEMENT AND BORROWER AGREES TO
IT8 TERMS, THIS BUSINESS LOAN AGREEMENT IS DATED MARCH 29, 2007, .

BORROWER:

AT,
3

AW

s
A L e,

B
2

i it wWelker, mily
Trust v/a/d Aprll 4, 2008, QGenaral Partnar of ths
Roland Naal Femily Limitsd Partaerahip, Manager,
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PARTICIPATION AGREEMENT

This Participation Agreement (“Agreement’) is entered into this 8th day of December, 2007 by
and between America West Bank (Lead Bank) located at 476 W. Heritage Park Blvd., Sulte 100,
Layton, UT. 84041 and Utah Firat Federal Credit Unlon (participant) located at 208 East 800 South,
Salt Lake City, Utah, 84111 upon the terms and conditions set forth below. Participant agrees to
purchase from Lead Bank and Lead Bank agrees to sell to Participant and participation in the
following credit facllity (the Loan), as well as in such notes as evidenced in the Loan and in such
?or!tlﬁtre‘ral ias is now held or hereafter taken to secure the Loan, on all the terms and conditions set
orth herein.

RECITALS

1. Lead Bank has extended, or will extend concurrently herewith a term Loan in the maximum
principal amount of $2,500,000.00 to Dos Lagos, LLC & Mellon Valley, LLC (Borrower).

2. The Construction Loan is governed by a Construction Loan Agreement of even date herewith and
is evidence by a Secured Promissory Note of even date herewith, and is secured by, among other
things, a Construction Deed of Trust.

3. Executed copies of all the Loan Documents have been delivered to Participant by Lead Bank, and
Participant has reviewed such Documents.
AGREEMENT

1. NOW, THEREFORE, for good and valuable consideration, including the covenants and
agreements contained herein, the parties agree as follows:

2. Recitals: Lead Bank and Particlpant each acknowledge the accuracy of the Recitals, which are
incorporated herein by this reference.

3. Participation:

Il: PRINCIPAL TERMS:
Borrower: Dos Lagos, LLC & Mellon Valley, LLC
Amount of Loan: $2,500,000.00
Participation Equal to: $1,300,000.00
Utah First Faderal Credit Unio articipant
Interest Rate on Loan: Variable Rate Prime plus 1.25%_per annum

Interest Rate on Participant: Variable Rate Prime plus 1.25%_ per annum
Servicing Fee: Variable Rate Prime plus ___0 % per annum
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Maturity Date of Loan: 12/06/2008
Maturity Date on Participation: 12/05/2008
Loan Fee at $31,250.00
Participant’s Portion Loan Fee: $16,250.00
Lead Bank's Portion Loan Fee: $15,000.00

LOAN DOCUMENTATION

Lead Bank represents and warrants that the Documents delivered to Participant in
connection herewith are true and complete coples of all agreements, instruments and
other relevant Documents (collectively the “Documents®) with respect to the Loan. The
Documents which relate to any pledge, lien security interest or guarantee are
collectively referred to herein as the “Security Documents®. Lead Bank certifies it has
good unencumbered title to the Loan, is the sole owner thereof and has the requisite
power and authority to sell participation therein to Participant.

Iil. AMOUNT OF PARTICIPATION

Participant's participation hereunder shall be in the form of an undivided 52% interest
in the Loan (*Participants Percentage Share”) provided however the maximum principal
amount of Participants participation hereunder shall in no event be in excess of
$1,300,000.00. Lead Banks participation hereunder shall be in form of an undivided
48% interest in the Loan (“Lead Banks percentage Share”); provided, however, that the
maximum principal amount of Lead Banks participation there under shall in no event be
excess of $1,200,000.00.

IV. ADVANCES BY LEAD BANK

Lead Bank and Participant agree to fund their proportionate share of the Loan, in the
percentage of participation set forth below, in each disbursement made to Borrower

pursuant to the Documents and up to the maximum dollar amount of their names, to
wit:

Name Percentage
Amaerica West Bank 48%

Utah First Federal Credit Unlon 62%
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V. Lead Bank shall have the right, but not the obligation to disburse portions of the Loan to
the Borrower prior to the Lead Bank receliving the percentage share of the disbursement
from the Participant. Payment for said collateral; such obligation shall be held by Lead
Bank for the benefit of itself and Participant and subject to the terms of this agreement.

VI. CONSENT REQUIREMENTS

The party holding a majority Interest in the Loan shall determine what acts or action
should be taken in the event of default by the Borrower in the making of required
payments or any other defaults under the terms, covenants and conditions of the Deed
of trust or any of the Loan Documents.

Vil. SHARING SETOFFS

Vil

If either Lead Bank or Participant shall, by enforcement of any right of setoff, obtain a
payment on the Loan, the party receiving such payment shall share the same ratably
with the other party. In case any payment recelved by way of such setoff is
subsequently recovered by the Borrower in whole or in part, each party shall make a
refund of the amount which was received by the sharing of the funds obtained by
setoff,

AMENDMENT

Lead Bank and Participant each agree that, without the prior written consent of the
other party, they will make no amendments, modifications or supplements to the
Documents or increase the amount of the Loan or change the repayment terms of the
Loan or release, waive or discharge Borrower, or any of the collateral or release or
discharge any guarantor.

IX. ADMINISTRATION

Lead Bank agrees:

i. To hold and deal with all Documents In its name and on behalf of itself and on
behalf of Participant.

il. To disburse the proceeds of the Loan in accordance with the Documents.

iii. To service and manage the Loan and the collateral in the ordinary course of
business and in accordance with its usual practices.

iv. To examine the collateral from time to time as it shall deem necessary.

v. To submit to Participant for its approval all waivers of defaults prior to acceptance
by Lead Bank.

X. STANDARD OF CARE

In making advances to Borrower, servicing, administering, and enforcing the Loan, and
in exercising any other right or duty hereunder, Lead Bank shall not be liable to
Participant for any action taken or omitted or for any error in judgment, except for its
gross negligence or willful misconduct.
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XI. EXPENSES.

All expenses reasonably incurred by Lead Bank or incurred in the enforcement or the
protection of the Loan and/or the collateral shall be shared by Lead Bank and
Participant in proportion to their respective shares of the principal of the Loan. Any
expenses recovered from the Borrower shall be shared by the Lead Bank and
Participant in the same proportion as If such expenses were advanced by Lead Bank
and Participant.

XIL.LIABILITY AND REPRESENTATIONS

XIii.

Xiv.

Neither party hereto makes any express or implied warranty of any kind with respect to
the Loan and neither party shall be liable to the other for any loss not due to its own
negligence or willful misconduct. All loss or losses shall be borne by Lead Bank and
Participant in accordance with their respective percentage interest in the Loan.

It is agreed that Lead Bank shall have no responsibility or liability expressed or implied
for the collect ability of the Loan, the value of the collateral or the financial condition of
the Borrower and guarantors. Participant has independently for itself determined the
collect abliity of the Loan, the value of the collateral and the creditworthiness of the
Borrower, and the guarantors based upon the Documents attached hereto and in
reliance upon the representations and warranties contained in Paragraph Il hereof.

ASSIGNMENTS

it is agreed that Participant shall not sell, pledge, assign, sub-participate or otherwise
transfer its right under this agreement the collateral or any portion of the Loan without
procuring in advance the written consent of Lead Bank, which will not be unreasonably
withheld. Further, each of the parties hereto agree that during the term of the Loan it
will not, without the prior written consent of the other, Loan or otherwise extend
additional credit to the Borrower, which Loan or additional credit is to be secured with
secondary liens or encumbrances against all or any portion of the collateral.

PARTICIPATION CERTIFICATION
Upon receipt by Lead Bank of Participant's percentage share of the disbursement,

which has been made or is to be made to Borrower, Lead Bank shall deliver to
Participant a Participation Certificate in the form attached hereto as Exhibit “A”,
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Lead Bank agrees that It will always retain a minimum of 48% Interest In the Loan and
will remain responsible at all time for servicing the Loan.

This Agreement shall be governed by the laws of the State of Utah and may not be
amended except by written document executed by each of the parties hereto.

This Agreement shall bind the respective successors of the parties hereto.

Lead Bank shall at all times keep proper books of account and records reflecting the
interest of each Participant in the Loan, and such records shall be accessible for
inspection by each Participant at all times during business hours of Lead Bank.

This Agreement may be signed in any number of counterparts, and signatures to all
counterparts hereof, when assembled tcgether, shall constitute signatures to the entire
agreement with the same effect as if signatures were on the same document.

XVl. LOAN DOCUMENTS AND THEIR APPROVAL

Prior to any disbursement, copies of the Documents will be executed and delivered to
Participant, and Participant acknowledges approval of the content of sald Documents.
Lead Bank will not request funding from Particlpant of its proportionate share of the
Loan until Lead Bank has In Iits possession all Documents duly executed in
substantially the form as exhibited and delivered to Participant.

In Witness Whereof, the parties have caused this Agreement to be executed as of the day and year
and first above written.

America West Bank
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