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TROY O. NANCT, and
TH MAS B. HANLEY,

Plaintiffs and Respondents
and Cross-.ppellants,

i
)
)
)

V3. Cage To. 9111

SHEDNT MTTAL WCRFERS )
INTERNATIONRAL
ASSOGI.(TION, an )
unincorporated association,
)
)

Defendant and Appellant.

RFPLY BRI OF PLATIMVICFS AN RESTONDYTTS
AND CROSS APPFRLLA
I
THE CTURT ERRVD IN CVERRULING
PLAINTIFFS' MOTION FOR 4 NEYW TRIAL
Defendant argues strenucusly that the
sourt below properly overruled plaintiffs?
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motion for a new trisl, notwithstanding
the faot that the cnurt found that the
jury's verdict was ageinst the preponder-
ance of the evidence. The short answer to
this argument 1s that, as an examination
of the transcript of the evidence adduces
before the jury will disclose, the jury's
verdict is not only against the weight or

preponderance of the evidence but against the

overwhelming weight of the evidence., 1If

there were any doubt as to this, then, we
submit, the case should be renanded tc the
court below for the purpose of meking an
express findins on the issue. This was the
procedure followed by the Supreme Court of

California in People v Robarge, 41 Cal 24

628 262 24 14. In that case, the Court
said:
The final contention of the
defendant is that the trial court

misinterpreted its duty and
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arroncously denied his motion for

a new trial solely because it felt
bound by the jury's decision on

the evidenca. “'hile it is the
exclusive province of the iury to

find the facts, it is the duby of

the trizl court to see that this
function is intelli ontly =nd Justly
performed, and in the exercise of

its supervisory vower over the ver-
dict, the court on motion £or new
trial, should conszider the probative
force of the evidernce and satisfy itselfl
that the evidence 23 a whole i8 suffi-
ci=nt to sustaln the verdiet. {(Ci-
tations omitted.) TI%t has been stated
that a defendunt is ertitled %o

two descisions on the evidence, one

by the Jury =nd the other by the

court on mection for a new trial.

(Citations omitted.) This does not
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mean, howsver, that the oourt
should disregard the vardict or
that it should decide what o=
sult it would have reach2d if the
case had beer tried without a
Jury, but instead that 1t should

onsider the propar welsht to be
accordsd 4o the evidence and then
decide whet':ar or not, in its
oninicn, thers 1s suf ficlent evi-
dence to support the verdict.
(Citations ~ml’ted.)

In passing unon a motion for a
now trisl the triel Judge has a
very brozd discretion and is not
boun® by e~aflicts 1n the evidence,
and reviowing courts are reluctant
to interfsre with s decision
srentine or denying such a2 motion
unless there is & clear sbuse
of discretion. 1In the present
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trial jud~e misconceived its

duty under the foregoing
authorities and for that rea-

gon failed to ~ive the defendant
the benefit of a propser review of
the evidence. TIn rulins on the
motion, the court stated that

it was mindful of the "rule that
the jury are the sole judges of
the oredibility of the wit-
nesses. It adherss to that rule
to the extent that even though
the Court disbelieves what the
witnesses may have said, if there
is su'ficient evidence upon
which the jury may base their
decision, even though the Court
sits as a thirteenth Juror, it

is not in a »nosition %o upset

the verdict of the jury."

The statement by the trial
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a thirteenth juror" has an
unfortunate connotation; the
phrase is misleadins, and it does
not properly desecribe the func-
tion of the trial judge in
passing upon a motion for a
new trial. .8 we have seen,
it is the province of the trial
Judgze to see that the jury
intelligently performs is duty,
and in the exercise of a propsr
legal disecretion, to determine
whether therse is sufficient
credible evi'ence to sustain the
verdicte.

Lfter reviewing the testimony
of Muldraw, who wa2s the only
witness to identify defendant
positively, the trial court saw
that there were inconsistencies

that "were awfully hard for the
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Court to believe."” It con-
n.red his testimony with that

of 'anus, who hud the samco
opportunity as Muldraw but was
unadl: to i7ontify defendant

as the r-obber, sand pointed out
that ¥anusd was & much better
witnesa than Yuldraw. The

court then stated that, "Thoce
are th” thingzs that were slven
to the Jjury, under the lnstruc-
tions of tha Court, apd under
the law (werse) the s-ls judges
of the ercdibility of the wit-
nesces and the determiners of
the facts, If there 1a any cvi-
dence upon wnlch they have the right
to base their sonclusion, this
Court 1s ot ir & position where
it could upsat it." Other 73«

marks clsarly svow that the trial
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sourt disbeli«v:. ruoh of Yale
draw's testimony, snd entertained
seriocus doubte as to the walldity
of his ldentifioutinn of dofond-
ant, but the court nsvertheloss
Indloatad $nut it was bound by
the contrury oonclusion of the
Jury. It is therofore evident
thut the eourt fallod to zive
dofandart the bdenefit of its
independsnt gonelusion zg te

the sufficleoncy of sradinle avie
dence to supnort the verdlet.
{Titatinng ooitted.)

The juigs nd the ovder

danyinz thw nmotlon Tor e paw Lrisl
are vacated with direotions to
again hesr arnd determine thn
motion for o new tricl in acoops

Qanes with the rules hersinhatore

\ atated
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In People vs Hines, 128 Cal ipp 2d

421 275 P. 24 585, the California District
Court of Appeals followed the same pro-
cedure. It was shown to the satisfaction
of the Appellate Court that the trial
judge had followed an erroneous standard in
passing upon a motion for a new trial,

The Court of Appeals, following the Ro-
barge case, vacated the order denying

a new trial and remanded the case to

the trial court to determine the issue

in accordance with the rules which should
govern trial courts in passing upon a
motion for a new trial.

At this point we wish to emphasize
that we are not urging this Court to re-
evaluate the evidence. 'Je are urging an
error of law, -- that in passing upon
the motion for a new trial, the court
below misconceived its duty and applied

an erroneous standard.
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‘s have no guarrel <ich sny of the
dveistiona of this Court clted by vhe Dofendent
in its Reply srief. ¥2 do not contend,
and nover hove oscntonded, that o triazl
Judge nuy set woids a voriiet mproly Vo-
ocues e woull heve regatsd s oonclusion
difforant fran that roached by the juryv,
This 18 the sc-~niioed "thirtespth lurorY
doctrine whioh n-8 been repudisted Hoth
by this Courtd znd, am shown by the juotsae
tlon uet forth abtove, by the Suproms
Sturt of Callfvenis. 8 aald by Chief
Justice iibson in the Hoburse sase, gaprs
the shrane "hag sn untorfanste sennota~
tion and it doas rot propirly desoribe
to2 fanctins of the frial jluige in pussing
upen & rotion for a now trlel.”™ 40 he
tock p:ins to volnt osuy in thet cuse, hows
ever, it is not only the provines of the
trial jJudge wut uzlso his daty %o see that
the jury intollisently snd Justly psr-
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and urge most émphatically, is that where,
as in this case, the trial judge is con-
vinced that the verdict of a jury is |
against the weight of the evidence, then
i+ is duty of the trial judge to grant
a new trial,

.sgain we urge that if there is any
doubt in this Court's mind as to whether

the verdict is against the overwhelming

weight of the evidence, the case, as to
that issue, and as to that issue alone,
should be remanded to the trial court for
the purpose of maicing an express finding
thereon.

Defendant seeks to distinguish the
case of Gulf Power Co., ve Bagby, 113 L/a

739, 152 Po 23, on the ground that it is
merely an application of the "thirteenth
juror" doctrine., This we deny. The
courts of California, which have in the

strongest terms condemned that doctrine,
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have none the less followed the rule of
that case -- namely, that where it 1s
manifest that a trial Judge has applied

an erroneous standard or rule of law

in passing upon a motion for a new trial,
then the error may,and should, be corrected
on appeal.

In oconelusion, we desire only to
point out that, as stated by ¥r. Justice
Holmes in decision after decision, both
on the Supreme Judleiszl Court of tlassg-
chusetts and on the Supreme Court of the
United States, =« trial by Jury is not
a trial by a number of laymen alone,
but a trial by laymen, guilded and super-
vised by the judge., Of course, the judge
should and must not usurp the functions
of the jury, or impose his personal
opinion as against 1ts verdiot; other-
wise & trial by Jjury would be meaning-
less. But on the othar hand, he cannot
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actions in causing Plaintiffs to be ex-
pelled should be considered as outside the
issues to be submitted to the jury, and

one to be decided exclusively by the court.
Otherwise all the evidence previously ad-
duced before the court on éne issue of wrong-
ful expulsion would have to be again sub-
mitted before the juryo‘

Furthermore, the question as to what,
if any, pecuniary damages should be awarded
beoduse of Plaintiffs' wrongful expulsion
was one peculiarly within the province
of the court when it was called upon to
decide the issue as to whether Plaintiffs?
expulsion was wrongful. All of the evidence
as to Defendant's actions leadings to and
inecluding Plaintiffs? expﬁlsion was adduced
before the court: noae before the jury.

Ths Court, and the Court alone, was in a

position to decide whether Defendant had
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aoted arbitrarily end nuliciously in nro-
ouring Plaintirfs' expulsion. %The jury

was in no po:xition to e so.

CrNCLUSION

It 18 respeoctfully subnmitted thnt the
Judemoent of the court below should in all
rezyacts be offirmed, ~2xoept, insofar as it
denies Plaintiffs' recovary of aonmponfae
tory and uctu:l dameges for aotg of Defend-
ant und the offiesrs committed after
Plaintiffs' expulsion, und ag to those metters
and thogs metters alone, the csuse should
be remondzd for a new trisl, or for detere
mination hy the triasl court whether a new
trial should be granted in acoordanss with

the rules which should gulde a trial ecourt

16
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