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REPLY ARGUMENT

Western States’ response brief contains a hodgepodge of unpersuasive
assertions that are notable for their inaccuracies, inconsistencies, and
concessions. The Fullers will reply appropriately. Although the response
briefing ignores the conditional nature of the Fullers” appeal points, this brief
will reply to the arguments in the order Western States discusses them. On any
or all grounds, this Court should reverse and remand for entry of an amended
judgment using the legally correct interest rate.

L. THE LEGAL RATE FOR PREJUDGMENT INTEREST OF 10%
APPLIES TO THE TORT CLAIMS IN THIS CASE.

Western States suggests the district court did not abuse its discretion in
rejecting the legal rate in Utah Code Ann. § 15-1-1(2) (2013). (Aplee. Br. at 7.)
Abuse of discretion is not the proper standard of review if the Court reaches this
issue. Rather, the proper rate to apply is a legal question reviewed for
correctness. See Francis v. National DME, 2015 UT App 119, § 21, 350 P.3d 615.

A.  The Plain-Language Construction of the Statute Applies the Legal

Rate to “Any” Cause of Action, Not Only Those That Are the
Subject of a Contract.

The parties are in agreement that Section 15-1-1(2) should be construed

according to its plain language. Western States’ proffered construction,

however, eschews plain language in favor of limiting language that does not

appear within the governing provision. While the legal rate in subsection (2) on



its face applies to any chose in action, Western States reads it to apply only to
choses in action that are the subject of a contract.

Subsections (1) and (2) of Section 15-1-1 provide:

(1) The parties to a lawful contract may agree upon any rate of interest for

the loan or forbearance of any money, goods, or chose in action that is
the subject of their contract.

(2) Unless parties to a lawful contract specify a different rate of interest,
the legal rate of interest for the loan or forbearance of any money,
goods, or chose in action shall be 10% per annum. @
These two subsections address different but related concepts. Subsection
(1) provides that parties may enter into a contract agreeing to an interest rate
between themselves for the loan or forbearance of any money, goods, or choses
in action addressed in their contract. Subsection (2), in contrast, provides that
unless there is a contract to the contrary, the legal rate will be 10% for the loan or
forbearance of any money, goods, or choses in action. Only by lifting language
out of subsection (1) and imposing it upon subsection (2) can Western States’
proffered construction be realized. This would do violence to the statute, ®
however, as the Legislature is presumed to choose its wording advisedly. See
Marion Energy, Inc. v. KF] Ranch P’ship, 2011 UT 50, 14, 267 P.3d 863.
Here is how Western States would have subsection (2) read:
Unless parties to a lawful contract specify a different rate of interest, the
legal rate of interest for the loan or forbearance of any money, goods, or

chose in action [that is the subject of their contract] shall be 10% per
annum. @




The fact the underlined words appear in subsection (1) but not subsection (2) is
a distinction with a difference, as the language of subsection (1) is conclusive
evidence that the Legislature knew how to use such limiting language if that
was the result it intended. See Marion Energy, 2011 UT 50, § 14 (appellate courts
“seek to give effect to omissions in statutory language by presuming all
omissions to be purposeful”). Moreover, Western States” reading of the statute,
implying a phrase that is expressly omitted, is not a natural or persuasive
construction. See Saleh v. Farmers Ins. Exch., 2006 UT 20, § 17, 133 P.3d 428 (only
plausible, reasonable readings need be considered).

Western States’ reading of subsection (2) is that “[i]t only governs
contracts addressing loans, forebearance [sic], or chose [sic] in action.” (Aplee.
Br. at 9.) Western States suggests an example of a contract addressing a chose in
action is found in Time Finance Corp. v. Johnson Trucking Co., 458 P.2d 873 (Utah
1969). That case involved an assignment of a claim from one entity to another.
Western States does not explain how interest could ever accrue on such a
contract. Moreover, Western States” description of the Time Finance assignment
as a “chose in action which is the subject of a contract” (Aplee. Br. at 9) partakes
of the very nature of its own criticism: it ignores the statutory link to the word
“forbearance” and adds words not actually found in subsection (2).

The Fullers’” approach - which is the one sanctioned by long usage in the

courts - better implements the plain language of subsection (2). A “chose in



action” is “[a] proprietary right in personam, such as a debt owed by another
person, a share in a joint-stock company, or a claim for damages in tort.” Black’s
Law Dictionary 294 (10t ed. 2009) (emphasis added). It is synonymous with
“thing in action,” which is the term used in the Utah statutes until 1985. See id.;
Addend. Ex. 9, at 16.1

“Forbearance” means “[t]he act of tolerating or abstaining,” or “[t]he act
of refraining from enforcing a right, obligation, or debt.” Black’s Law Dictionary
760 (10th ed. 2009). It is “a refraining from the enforcement of something (as a
debt, right, or obligation) that is due” or “the act of forbearing: patience.”
http:/ /www.merriam-webster.com/ dictionary/ forbearance.

What, then, is “forbearance” of “any . . . chose in action” or, for that
matter, of “money”? It is this case: the Fullers did not receive money to which
they were entitled, because of the defendants” wrongful conduct, and so sued in
tort to recover it. The Fullers’ judgment on their chose in action, received eight
years after the money should have been paid, was the very type of
“forbearance” contemplated by the statute, as recognized by case law from both
the Supreme Court and this Court. See, e.g., Iron Head Constr. Inc. v. Gurney, 2009
UT 25, § 10, 207 P.3d 1231 (“[A]n award of prejudgment interest simply serves

to compensate a party for the depreciating value of the amount owed over time

'The word “chose,” as used here, derives from the French and means “[a] thing,
whether tangible or intangible.” Black’s Law Dictionary 294 (10t ed. 2009).




and, as a corollary, deters parties from intentionally withholding an amount that
is liquidated and owing.”) (quotations and citation omitted); Kraatz v. Heritage
Imps., 2003 UT App 201, § 75, 71 P.3d 188 (“Plaintiffs are entitled to damages for
the loss of use of the money that, but for the [defendant]’s breach and ensuing
delay, would have been paid to plaintiffs in satisfaction of their . . . claim.”);
Sundial Inc. v. Villages at Wolf Hollow Condo. Homeowner’s Ass'n, Inc., 2013 UT
App 223, 1 8, 310 P.3d 1233 (reading statute to apply legal rate to recovery on a
non-contract cause of action).

Lastly, if Western States’ reading were to be adopted by this Court, the
judgment should still be reversed and an amended judgment entered in favor of
the Fullers on this record. Under Western States’ reading, subsection (2)
provides a 10% legal rate for interest when parties have contracted with respect
to a chose in action but have not specified an interest rate. Here, the district
court concluded that the parties stipulated to an award of prejudgment interest
for the Fullers” breach of agency duty and negligent misrepresentation claims
against Western States. (R. 1973, at 12.) That stipulation constitutes a valid
contract. According to Western States, the parties’ contract did not include an
agreement on the rate. Therefore, under Western States’ proffered reading of the
statute, the Court is required to impose a 10% rate because a chose in action was
the “subject of their contract.”

The plain-language reading of Section 15-1-1(2) favors the Fullers.



B.  The Statutory History of Section 15-1-1(2) Supports the Continued
Reading of the Statute to Follow the Rule from Fell and Uinta
Pipeline in Tort Cases.

There is no principled distinction to be made between the historical

versions of the prejudgment interest statute. The Fullers submitted the statutes

@

from 1898 to the present so the Court could see the continual thread of statutory
law that matches the continual thread of case law during that same period.
(Addend. Ex. 9.) Except for the Wilcox/ Consolidated Coal language discussed in @
this appellate briefing, Utah case law has consistently read these statutes the
same way. That is because they are substantively the same.

Like the current statute, the 1898 version at issue in Fell v. Union Pac. RR, ©
88 P. 1003 (Utah 1907), had separate portions dealing with interest - one focused
on the interest rate for all claims, another dealing with the interest rates for ®

contracts:

[1] It shall be lawful to take eight per cent interest per annum, when the

amount of interest has not been specified or agreed upon. [2][a] But

parties may agree in writing for the payment of any rate of interest @
whatever, on money due or to become due on any contract. [b] Any

judgment rendered on such contract shall conform thereto, and shall bear

the interest agreed upon by the parties, which shall be specified in the

judgment.
®
Revised Statutes § 1241 (1898) (bracketed numbers and letters inserted).
The first sentence, marked “[1]” herein, allowed for agreements on
interest rates for claims but made the legal rate the default rate in the absence of
@

such an agreement. It is this sentence that Fell applied and that corresponds to



the current Section 15-1-1(2). See, 88 P. at 1007. The second sentence of Section
1241, marked “[2][a]” herein, dealt specifically with money due on contracts,
allowing the parties to provide their own contract rate. This sentence was not at
issue in Fell (which was a tort case) but corresponds to the current Section 15-1-
1(1). The third sentence, marked “[2][b],” provides that the final judgment in a
contract case will bear the interest rate of the contract. This corresponds to the
current Section 15-1-4(2)(a), providing that the parties’ agreement on an interest
rate supplies the prejudgment and post-judgment interest rate in contract
actions. See Utah Code Ann. § 15-1-4(2)(a) (“. . . [A] judgment rendered on a
lawful contract shall conform to the contract and shall bear the interest agreed
upon by the parties, which shall be specified in the judgment.”).

The current statute demarcates these concepts more brightly than the 1898
statute by separating the concepts into different provisions rather than running
them together one after the other. But the provisions are all there just the same.

There is no material change to any of the relevant statutory provisions
enacted by the Legislature from 1898 to the present, as Western States suggests.
(Aplee. Br. at 2, 13-14.) The Supreme Court held the 1898 statute “allow([s]
interest in all cases at the legal rate, in the absence of an agreement.” Fell, 88 P. at
1007; see also id. at 1006 (distinguishing cases in which prejudgment interest is

unavailable). This is no different from subsection (2) of the current statute,



which provides the interest rate for prejudgment interest in the absence of an

agreement.

The subsequent changes to the statute have refined the language but
retained the central meaning all the way through to the present: the statute
provides the legal rate unless the parties agree by contract to a different rate.
This is evidenced further by consistent application of the Fell rule in case law
from the time Fell was decided to the present, despite variations in the statutory @
language. (See Aplt. Br. at 30-34, collecting cases.) It is not until Justice
Zimmerman engaged in his unbriefed ruminations that this consistent
application veered in a different direction.

The Western States defendants suggest the word “contract” or the concept
of an agreed rate did not appear in any version of the statutes from the time of
the Fell decision in 1907 until 1989, a date they say marked some sort of
watershed moment when the Legislature acted to implement the idea. (Aplee.
Br. at 18.) This is simply not true. The statute at issue in Fell specifically @
provided that parties could “agree” to a different rate of interest. Revised
Statutes § 1241 (1898), Addend. Ex. 9, at 1-2. When the statute was amended in
1907, breaking one provision into several, the language providing for a
“contract” the parties might make for a different rate of interest was moved to a
new Section 1241x. (Supplemental Addendum Ex. 10, at 3, attached hereto.) This

“contract” wording and concept carried forward in all future versions, as a



separate provision akin to the 1907 version of Section 1241x and as a separate
provision akin to the third sentence of the 1898 Revised Statutes § 1241, marked
as “[2][b]” in the discussion above, calling for any agreed contract rate to be
included as the prejudgment and post-judgment rate in the final judgment.
(Suppl. Addend. Ex. 10; Addend. Ex. 9, at 5-18.)

There is a difference through the years in legislative form and style, not in
substance, and the case law interpreting the statutes remains constant in
adhering to the Fell construction throughout these various iterations of the
statute. The present statute continues to read this way as well, as Western States
acknowledges when it points out that “§ 15-1-4 specifies that cont[r]acting
parties may set their own interest rates, and that such rates will apply to
prejudgment interest.” Aplee. Br. at 22.

The 1989 statute did not add in a new concept that had never been in the
statutes before. Rather, it continued the rate-by-agreement exception to the legal
rate, but returned the form to more closely approximate that in the 1898 statute
at issue in Fell, discussing the legal rate alongside the contractual exception. In
fact, the form of the present statute is closer to what it was in Fell than in any
other version.

It is this sort of history and analysis that Justice Zimmerman glossed over
in unilaterally pronouncing his gratuitous dicta. This is the very reason why

dicta is unreliable, indulged as it is without briefing. The Wilcox Court



unwittingly perpetuated the problem when it glommed on to such dicta and

treated it broadly as law, albeit in a limited arena that does not govern here and @
that can be fully justified on separate statutory grounds. See Wilcox v. Anchor
Wate, 2007 UT 39, 9 44-48, 164 P.3d 353. The ipse dixit statements made by the ®
Western States defendants about purported statutory history and intent partake
of the same nature. They are untrustworthy and do not accurately reflect the
continual history of Fell and its progeny, and the statutes they interpret, for @
more than 100 years.?
Case law post-1989 reads the statute the same way as case law pre-1989.
®

(See Aplt. Br. at 30-34.) In fact, 1989 is not even correctly identified as the year
the statute moved back toward its present form; 1985 is. (Addend. Ex. 9, at 15-

16.) Thus, Western States” argument that Consolidation Coal was only the second

case to discuss a relevant version of the statute misses the mark. (Aplee. Br. at

18.)3 But even if it were, the divergent opinions in Consolidation Coal highlight

?In a later decision that did not touch on prejudgment interest, the Supreme

Court emphasized “the unique nature of the claims” in Wilcox, noting that its

articulation of the rule on unjust enrichment derived from “the unique

considerations present in a preferential transfer case.” Rawlings v. Rawlings, 2010

UT 52, § 47 n.62, 240 P.3d 754. The same can be said for the Supreme Court’s @
prejudgment interest discussion in that same case. See Wilcox, 2007 UT 39, § 43

(“The question presented by Anchor Wate's challenge to the interest rate is

whether the 10% default rate specified by section 15-1-1(2) is applicable to the

Liquidator’s judgment obtained pursuant to the voidable preference provisions

of the Liquidation Act.”).

* The purported one other case, Nielsen v. O’Reilly, 848 P.2d 664 (Utah 1992), later @
abrogated by statute, is unhelpful because the plaintiff brought forward no

10



the problem being addressed now: Justice Zimmerman made an off-the-cuff
observation, while Judge Bench, sitting by designation, assiduously studied the
case law and statutory history and followed decades of precedent in his analysis
- including citing numerous cases applying the post-1985 form of the statute.
Compare Consolidation Coal Co. v. Utah Division of State Lands & Forestry, 886 P.2d
514, 525 n.13 (Utah 1994) (Zimmerman individualized dicta), with id. at 528-29
(Bench, J., concurring and dissenting) (surveying case law), abrogated on other
grounds by State ex rel. Sch. & Institutional Trust Land Admin. v. Mathis, 2009 UT
85, 223 P.3d 1119.

A correct reading of the statute’s history confirms the correct result here.

C.  Western States’ Case Law Discussion Is Wholly Unpersuasive.

Like its statutory argument, Western States’ case law discussion is full of
sound and fury but does not accurately characterize the jurisprudence it

invokes.

claim on which prejudgment interest could be awarded, apparently seeking
only a declaratory judgment against his insurer as to insurance policy limits.

11



1. Wilcox has not been followed by this Court, let alone with
respect to common law tort claims.

Despite the Western States defendants’ assertion, they make no showing
that this Court “has followed Wilcox,” let alone with respect to tort claims.
(Aplee. Br. at 7.) The cases Western States cite for this proposition do not
support such a contention.

This Court’s decision in Highlands at Jordanelle, LLC v. Wasatch County,
2015 UT App 173, 355 P.3d 1047, reh’g denied (Sept. 8, 2015), does not cite or
discuss Wilcox and is unhelpful to Western States here. The trial court awarded
the plaintiff prejudgment interest of 10% pursuant to Utah Code Ann. § 15-1-
1(2) for overpayment of municipal service fees. Id. 9 3-9, 27-31. The Court held
the service fees in question were contractual in nature, but did not discuss the
operation of the prejudgment interest statute except to note in passing that it
“sets a default interest rate for most contracts at 10% per year.” Id. 9 30, 31. It
did not discuss the application of the statute to tort claims.

Western States also cites to Francis v. National DME, which is already fully
addressed in the Fullers’ opening brief. (Aplt. Br. at 41-43.) National DME
specifically declined to decide whether Wilcox applied because the issue was
inadequately briefed.

Neither of the cases Western States cites can be accurately said to have

“followed” Wilcox, nor are there any other cases from this Court cited for that

12




broad and unsupported proposition. The Court would undoubtedly be required

to follow Wilcox in any case where it applies; but that begs the very question
now before the Court, as Wilcox was not a common law tort case.

The Fullers did not themselves propose the statutory construction they

@
now urge; rather, the Fullers are relying on many decades of statutory
interpretation and case law handed down by Utah'’s appellate courts. That case
@ law overwhelmingly forms the basis for the Fullers’ position that Section 15-1-

1(2) “set[s] the legal interest rate at 10% per annum or, alternatively, any rate

agreed upon by the parties.” Smith v. Fairfax Realty, Inc., 2003 UT 41, § 26, 82

P.3d 1064 (affirming modified jury award of prejudgment interest).
2. Non-controlling federal court cases are unpersuasive.

Without responding particularly to the Fullers” appeal points, Western

@

States has essentially cut and paste from the district court briefing its argument
invoking unpublished federal cases. (Aplee. Br. at 20-21; cf. R. 1808.) Western

® States again refers erroneously to these singular decisions applying federal law
as “Utah case law.” (Aplee. Br. at 20.) The Fullers fully addressed these cases
and Western States” argument in their opening brief. (Aplt. Br. at 46-49.)

@ Western States’ single new citation to Caldwell v. Life Ins. Co. of N. Am., 287
F.3d 1276, 1287 (10th Cir. 2002), highlights the distinction between jurisprudence
in the federal courts and in the Utah state courts. (Aplee. Br. at 22.) The Tenth

@

Circuit noted “[m]any circuits have held that courts are not required to use [28
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U.S.C.] section 1961 in calculating prejudgment interest and that the calculation
rests firmly within the sound discretion of the trial court. We now join them.” Id.
(citations omitted). That is simply not the law of this state.
3. Peterson v. Jackson is off point.

The Fullers pointed out in their opening brief that Peterson v. Jackson, 2011
UT App 113, 253 P.3d 1096, cited by Western States below (R. 1809), is unhelpful
in this analysis. (Aplt. Br. at 49-50.) The statute in Peterson specifically gave the
courts equitable discretion to determine the interest rate to be employed in the
statutory dissolution of a privately held corporation. See Utah Code Ann. § 16-
10a-1434. Because no such statute exists here, Peterson is off point. Western
States intones a tepid argument based on Peterson (Aplee. Br. at 21-22), but it
falls flat as having no persuasive force whatsoever in the present context.

In sum, the statutory construction argument favors the Fullers’ position. It
is the analysis the Utah appellate courts have employed since 1907. Wilcox does
not call for a different application here, in this common law tort case. The Court

should so hold as a matter of law if it reaches this point in the analysis.

II. THE PARTIES’ STIPULATION TO USE A 10% PREJUDGMENT
INTEREST RATE SHOULD BE ENFORCED.

As noted in the Fullers’ opening brief, the threshold question is whether

the parties stipulated to use a 10% prejudgment interest rate. That question
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should be decided in the affirmative. If it is, the Court need not even reach the
statutory analysis.

A.  The Parties Stipulated to the Rate in Jury Instruction No. 29 and
Never Agreed to Have the District Court Decide a Different Rate.

There is no dispute that the parties stipulated to Jury Instruction No. 29
and the district court approved it. (R. 1631; 1969, at 68, 70, 1702.) It identified the
agreed prejudgment interest rate as 10%. (R. 1631.) Given its argument, Western
States has some responsibility to show where in the record the parties
purportedly discussed allowing the judge to determine a different rate. This
cannot be shown because it was not done.

The first time a different suggestion was made was after the verdict. (R.
1763-65.) Using terminology that had never been discussed as part of the
stipulation, Western States suggested that the parties had merely “agreed that
prejudgment interest was ‘in play.”” (R. 1763.) While the district court initially
accepted this premise before correcting course (R. 1795-96; 1973, at 1-12), the
fallout from this fallacious position included the stipulation on rate being lost in
the wreckage.

This Court uses a plain-language approach to the parties’ stipulation,
though it may consider any relevant evidence in determining whether the
parties” expressed intent was ambiguous. Seg, e.g., State ex rel. H.S. v. State, 2013

UT App 239, § 11, 314 P.3d 1005; Yeargin, Inc. v. Auditing Div'n of Utah State Tax
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Comm’n, 2001 UT 11, 9 39-40, 20 P.3d 287. Western States’ after-the-fact

explanation is irrelevant in determining intent, as intent may only be measured ®
at the time of entering into the stipulation. See Yeargin, Inc., 2001 UT 11, ]9 39-
44. This Court may interpret the intentions of the parties as a matter of law ©
through the language chosen to articulate the agreement. See id.; Peterson v.
Sunrider Corp., 2002 UT 43, 18, 48 P.3d 918.

The colloquy articulating the stipulation is marked by the usual hems, @

haws, and unrecorded head nods common to an oral colloquy, but the language

to which the parties agreed is manifest by the record: the jury instruction would

be withdrawn and the judge would make the determination using the agreed
10% rate if the jury awarded property damages to the Fullers:

THE COURT: Well, are you - is there any argument about whether -

MR. BARRETT: No -

THE COURT: -- they’re entitled to prejudgment interest?

MR. BARRETT: No, Your Honor. ®
THE COURT: All right.

MR. BARRETT: If there’s a property damage -

MR. CHRISTIANSEN: Okay.

MR. BARRETT: - there’s going to be prejudgment interest -
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THE COURT:. ..l don't see that there’s a disagreement about
whether they’re entitled to it or not. . ..

THE COURT: ... [I]t's a simple calculation, so I really didn’t care
much, because it's a 10 percent calculation and you can do it in your head.

I also don't think as I said, there’s any - it's - the amount is fine. . . .

MR. CHRISTIANSEN: Thank you, Your Honor.
THE COURT: Yep. Okay, so jury instruction 29 is withdrawn.
(R. 1969, at 71-73.)

Western States has asserted every variation of what the stipulation might
mean, other than the real one. Western States opposed any award of
prejudgment interest on grounds there was no stipulation reached on prejudgment
interest, but only that prejudgment interest would somehow be “in play” for the
judge to determine starting afresh. (R. 1763-65; R. 1973, at 3-5.) Later, Western
States was forced to concede that interest being “in play” is only the phrase it
“intended to use” (R. 1973, at 4) and that it “would hope the record would’ve
reflected a reservation to make argument.” (R. 1973, at 5.) When this idea failed,
Western States argued that it intended to stipulate to prejudgment interest on
contract damages but not tort damages. (R. 1973, at 3-12.) This, too, failed. (R. 1973,

at 12.) Western States now takes the position that it stipulated only to the award

of prejudgment interest but not the rate or date. (Aplee. Br. at 31.) This Court can
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have no confidence in an asserted meaning given to the stipulation that changes
based on the perceived needs of the moment.

Western States also argues the scope of the stipulation is what is at issue
and not the fact of the stipulation, and that therefore the intent of the parties is a
factual question. (Aplee. Br. at 24-25, 31 n.18.) That is wrong on this record. The
stipulation is fairly articulated on the record such that this Court can determine
the parties’ intent as a matter of law. “Often, the interpretation of the terms of a
contract . . . presents a question of law that, as a general matter, may be as
readily resolved by an appellate court as by the district court.” Hemingway v.
Construction by Design Corp., 2015 UT App 10, § 17, 342 P.3d 1135 (citing
Stevensen v. Goodson, 924 P.2d 339, 346 (Utah 1996) (noting that “appellate courts
are in as good a position as trial courts to interpret [legal issues such as] court
rulings”)). That is the case here.

If the Court nevertheless considers the suggestion, clear error was
demonstrated in spades in the Fullers’ opening brief and again here in reply to
the newly proffered standard of review. The 10% stipulation was made in the
agreed and approved jury instruction; that portion of the previously settled
stipulation was never “undone”; and the 10% standard was specifically
articulated by the court when the parties’ stipulation replaced the instruction.
(R. 1631; 1969, at 69-73.) In revisiting the question after the verdict, the district

court did not review the portion of the transcript reciting the agreed rate as part
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of the stipulated instruction withdrawal, overlooking it altogether
notwithstanding the vigorous arguments of the Fullers below. (R. 1745-46, 1775-
80; 1973 at 6-12.) The district court’s failure to enforce the stated intentions of the
parties, which the district court itself had previously articulated on the record, is
clearly erroneous if this is the proper standard to apply.

Western States argues repeatedly that there was no stipulation reached on
rate or date because a different date was subsequently agreed to by the Fullers.
(Aplee. Br., passim.) This finds no support in the record. The parties stipulated to
the date just as they did the rate. (R. 1631.) Consistent with their stipulation, the
Fullers submitted for entry their judgment reflecting prejudgment interest
beginning on the stipulated date. (R. 1742-51.) The district court nevertheless
ruled that no stipulation had been reached of any kind on prejudgment interest,
required additional briefing on all prejudgment interest issues, and held a
hearing to determine the starting date for prejudgment interest. (R. 1795-96.) At
that juncture, though the Fullers had an appeal point, the district court’s
decision was the law of the case. See IHC Health Servs., Inc. v. D & K Mgmt., Inc.,
2008 UT 73, 9 26, 196 P.3d 588 (“[U]nder the law of the case doctrine, a decision
made on an issue during one stage of a case is binding in successive stages of
the same litigation.”) (quotations and citation omitted).

During the course of the hearing that ensued, the Fullers agreed on the

record to a new starting date that was four months after the originally stipulated
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date - the date of denial of their insurance claim rather than the date of the fire -

and they do not challenge that ruling on appeal. (R. 1973, at 12-13.) This does
not mean that no stipulation was originally reached on date. To the contrary, the
Fullers simply chose to resolve that issue on a reasonable basis - four months’
difference in time being not worth the effort, and the district court’s reasoning a
satisfactory enough basis for doing so - in an attempt to find closure to long-
running litigation issues and to focus on the more important rate issue. (R. 1973, @
at 2, 13.) When the district court failed to properly apply the law on the single
issue left for decision, however, the Fullers sought appellate review. This is a
prime example of proper litigation conduct consistent with appellate courts’
direction that district court proceedings should decide as many issues as they
can, so as to focus issues for appeal. See, e.g., Hemingway v. Construction by
Design Corp., 2015 UT App 10, § 17, 342 P.3d 1135 (citing judicial economy as
grounds for remanding for further district court proceedings). It is simply not
true that the start date for the accrual of interest was “indisputably reserved to @
the district court.” (Aplee. Br. at 31.)

Western States now argues the judge’s approval of the 10% rate at the
time of the stipulation is somehow ambiguous and could be referring to any
number of things besides the rate. Here is a quote of the statements Western

States now finds ambiguous:
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THE COURT:.. . . [I]t's a simple calculation, so I really didn’t care much,
because it's a 10 percent calculation and you can do it in your head. I also
don’t think as I said, there’s any - it's - the amount is fine. . ..

MR. CHRISTIANSEN: Thank you, Your Honor.

THE COURT: Yep. Okay, so jury instruction 29 is withdrawn.

(R. 1969, at 73, emphasis added.) No reasonable argument can be made in this
context that the district judge was somehow merely condoning the application
of interest “to property damages, but not to rent damages,” or simply approving
“the final layout of the Special Verdict form.” (Aplee. Br. at 28.) Nor is there
support for the conclusion that the parties were talking solely about pending
contract claims but excluding tort claims. (Aplee. Br. at 29.)

The district court’s decision letting Western States out of its stipulation
was an abuse of discretion that resulted in significant harm to the Fullers. That
decision should be reversed and judgment given to the Fullers with
prejudgment interest at a 10% rate.

B.  The Stipulated 10% Prejudgment Interest Rate Reflected the
Parties” Agreed Rate as Well as the Law.

Western States suggests there was no error in ignoring the stipulation
because 10% was not the governing legal rate and courts are not bound by
stipulations of law or stipulations that reflect erroneous statements of the law.

(Aplee. Br. at 32-33.) These arguments do not advance the ball here.
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The 10% rate stipulated to in Instruction No. 29 accurately reflects the law.

See supra Part I; Aplt. Br. at 27-50; Utah Code Ann. § 15-1-1 (setting the “Legal
rate”). The Western States defendants would not have agreed to it in the first

place otherwise. There was no error of law.

®
Contrary to Western States’ position, parties resolve legal issues through
stipulations all the time; but this is not the same as binding the Court on the law.
In Prinsburg State Bank v. Abundo, 2012 UT 94, 296 P.3d 709, for example, “the @
parties stipulated to a list of statements that were consistent with the district
court’s findings and conclusions, and additionally to a statement that resolved
the remaining claim in favor of the defendants.” Id. § 1. Under Western States’ ®
rubric, such a stipulation would be unenforceable because it was a stipulation
binding the court on the law. More accurately, it was a stipulation between the o
parties regarding how they would approach the resolution of pending legal
claims. The same can be said for the stipulation in this case. Rather than
stipulating to “points of law requiring judicial determination,” First of Denver @

Mtge. Inv’rs v. C.N. Zundel & Assocs., 600 P.2d 521, 527 (Utah 1979), the parties

agreed to the rate to be applied if prejudgment interest were to be awarded, thus

obviating the need for further legal proceedings on that issue. (R. 1631; 1969, at

73.)
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C.  There Is No Proper “Reformation” of the Stipulation Based on
“Mutual Mistake.”

Western States seeks to justify the district court’s decision by alleging the
court “reformed” the stipulation based on what Western States calls a “mutual
mistake that the prejudgment interest rate was stipulated at 10% and that this
was the appropriate prejudgment interest rate.” There was neither a mistake nor
one that was mutual nor would it have properly been “reformed.” See Prinsburg,
2012 UT 94, § 16 (“Prinsburg’s mistaken belief about the effect of the
[s]tipulation[] is unfortunate, but it does not change the result.”).

Western States has not set forth authority for the proposition that a
district court may properly “reform” a parties’ stipulation after the fact. Nor has
it adduced clear and convincing evidence to do so. See F.D.I.C. v. Taylor, 2011 UT
App 416, 1 47,267 P.3d 949 (party seeking reformation has “the burden of
proving by clear and convincing evidence that there was a mutual mistake of
fact”) (citation and quotation omitted). This argument is D.O.A.

D.  The Fullers Did Not Invite the District Court’s Error.

Western States suggests the Fullers somehow “invited” the district court’s
abuse of discretion, though it fails to clearly articulate how this could be so.
(Aplee. Br. at 36-39.) Western States suggests it was incumbent upon the Fullers
to clarify the rate in question. Surely, a colloquy with the court in which the

judge states “it’s a 10 percent calculation and you can do it in your head” should
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be sufficient clarification for any party acting reasonably to understand. Rather
than “invite error,” the Fullers subsequently sought to implement this ruling in
their proposed judgment after the verdict, only to have the ruling undone in a
way that exceeded the district court’s appropriate exercise of discretion.

Western States also posits that the district court’s statement that “the
amount is fine” is not an appealable ruling. (Aplee. Br. at 37.) The Fullers,
however, are not trying to appeal the statement that “the amount is fine.”
Rather, that statement was part of an oral ruling in which the learned district
judge concluded that a “10% calculation” would be made automatically on
prejudgment interest if property damages were awarded and, in exchange, Jury
Instruction No. 29 would be withdrawn. (R. 1969, at 71-73.) The Fullers have
appealed the district court’s subsequent decision ruling that no such agreement
was reached or oral ruling made. (R. 1795-96.) The district court’s latter decision
was incorporated into and made part of the final judgment and is properly
before this Court on appeal.

Western States’ citation to Braun v. Nevada Chemicals, Inc., 2010 UT App
188, 236 P3d 176, is not on point. There was no appealable decision made in
Braun, as the plaintiff had voluntarily dismissed his complaint. Id. § 14. Here, in
contrast, the district court specifically ruled that the 10% rate agreed to by the
parties and articulated by the court as part of the stipulated oral ruling would

not be enforced.
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The Western States defendants also say error was invited because the
Fullers withdrew the jury instruction without clarifying the scope of the
agreement. (Aplee. Br. at 38.) This is not invited error, nor does it have a sound
factual premise. The Fullers had the benefit of the district court actually
articulating on the record that a 10% calculation would be used. If they are not
entitled to rely on this, then the English language carries no meaning.

E.  The Court Should Reject Western States” Untoward Accusations.

In this appeal, Western States now purports to take umbrage with the
Fullers’ description of what happened in the district court. (Aplee. Br. at 39-40.)
This is a tempest in a teapot. The same appropriately descriptive idioms drew
no objection from Western States in the district court when properly used to
describe Western States’ redirection of its litigation strategy after receiving an
unfavorable verdict. (R. 1775-80.) Contrary to Western States” argument, this
Court should not strike anything from the record. Nor are the Fullers asking the
Court to make a finding of fraudulent inducement.

Western States suggests here, as it did below, that it in fact meant
something different from what it said when entering the stipulation. (E.g., Aplee.
Br. at 29 nn. 15-16.) The Fullers are justified in arguing that if Western States had
meant something different, it had the obligation to say so when the district court

articulated in open court the 10% standard that would be applied and not to
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wait until after the Fullers relied on their statements before asserting a contrary

meaning. ©
A finding of wrongdoing by Western States is not a necessary prerequisite
to a proper decision here, and the Fullers do not suggest it is. But neither can ®
Western States advance a justifiable basis for making statements on the record
inducing the Fullers to forgo an approved jury instruction, then going back on
that agreement by claiming there had never been an agreement of any kind other than @
to transfer all prejudgment interest decisions to the judge. That position proved
insupportable in the end, and Western States found itself required to retreat to
®

alternative positions, as it continues to do now on appeal. Given the actual state
of the record, not to mention the strong rhetoric sprinkled liberally throughout

its own appeal brief, Western States protests too much. The district court

recognized the Fullers had been “led into withdrawing that instruction”

through representations the Western States defendants later tried to repudiate.

(R. 1973, at 6-7.) €]
Nor are the Fullers impugning the integrity of the district court in the

least. To the contrary, they have taken great pains to point out that the district

court’s exercise of discretion exceeding appropriate judicial bounds was more

than likely unintentional. (Aplt. Br. at 25 n.5.) District judges are busy, with

much on their judicial plates. The judge did not have the benefit of a written

transcript when making his rulings, as this Court does. (R. 1973, at 7-12.) He
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went back and forth on his recollection of what had taken place, first agreeing,
then disagreeing, then reagreeing in part. (R. 1971, at 14-15; 1795-96; 1973, at 1-
12). He made his decision while juggling multiple other post-trial issues in the
case, handling a trial judge’s full docket, and preparing for senatorial review of
an appointment to the state appellate courts. (R. 1792-96; 1970, at 3; 1973, at 1-2.)
Despite the Fullers’ urging, the district judge overlooked or omitted to recognize
that portion of the record where he had articulated the 10% standard in
connection with the parties” agreement. While the oversight is understandable,
it does not change the nature of the prejudicial error. This is the very reason
why appellate review is necessary.

F. Western States Confuses Preservation With Estoppel.

In a final point about the stipulation, Western States argues that it
preserved its arguments on the interest rate and therefore is not estopped from
raising them. (Aplee. Br. at 41.) Western States confuses preservation with
estoppel. See Prinsburg, 2012 UT 94, 19 (distinguishing preservation of a
challenge to a stipulation with estoppel from challenging one). This argument
does not advance the ball. The Fullers have not suggested that Western States
failed to preserve any arguments it makes in its response brief.

In sum, Western States advances no persuasive argument in its attacks on
the stipulation. That agreement should be enforced as first articulated by the

district court at the time the stipulation was made: it's a simple 10% calculation,
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and you can do it in your head. This Court should reverse and remand for that

simple calculation to be done. ®
CONCLUSION

This Court should reverse the district court’s decision and remand with ©
an order that prejudgment interest should be applied using the 10% legal rate
agreed to by the parties and dictated by statute. If the Court disagrees, it should
nevertheless reverse the district court’s decision and remand with an order to
consider and articulate the appropriate interest rate that should apply under all
the circumstances of this case.*

@

4 There is no basis for an award of fees and costs to the Western States
defendants. (Aplee. Br. at 43.) The district court awarded costs to the Fullers as
the prevailing party, and Western States has not appealed that decision. (R.
1951.)
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534 , INTEREST.

TITLE 38.
INTEREST.

1241. Legal rate of interest. The legal rate of interest upon the loan oo
forbearance of any money, goods, or things in action shall be eight per cent
per annum. But nothing herein contained shall be so construed as to in. a:v
way affect any contract or obligation made before the taking effect of tin

title.  Am’d '07, p. 43.

Judgment to include interest, § 3353.

The usury law of 1807 was taken nlmost ver-
batim from the statutes of New York.

‘Usurious boand and mortgage onforced. In s
state where there is o statute making usury penal
but not declaring the contract void, a usurious
bond and mortgage may be enforeed for the
amount actually due,

Rernheisel v, Firnun, 89 U, 8. 170; not reported
in Utah reports.

Interest to maturity of note. An agreement to
pay interest on a note which provides for “interest
at the rate of two per cent per month from date,”
does not extend bevond the time ssid nete becomes
due and payable by its terms,

Purry v Tayler, 1 U, 63,

An acconut atated carries Interast from the dny
of its guidation.

Godbe v, Young, 1 1. 55; affirmed 82 U, 8, 562,

Interest on ;udgmant is statutory. Without
the suthority of a statute it is error for a judgraent
to direct that the judgment bear interest.

Reece v Knott, 3 U, 451524 P. 757.

Rule of partial payments. The rule for eomput-
ing interest when there have been partial pay-
ments is to apply the payment to the discharge of
the interest due, amd if the payment exceeds the
intorest, the surplus goes towasrd discharging the
principal; i the payment be Jess than the interest,
the surplus of the interest due must not be taken to
augment the principal, but interest eontinues on
the former prineipal until the period whon the pay-
ments taken together exceed the interest due, and
then the surplus is to be applied toward discharg-
ing the principal.

Perry v. Taylor, 1 U, 63,

Oompound interest. In n decree of foreclosure
of trust deed, compound interest is not allowable,

and the deeree should allow interest only on i
principal ag the atipulated rate of 18 per eent,

Stevens Inp. Co, v South Ogden L. B. & 1. ¢
20 U. 267, 58 . 843.

Where the evidenes in the mocord is not sufficiens
to justify the computation of interest upon an «
eount current, by monthly rests, it is error to plioy
such computation.

Jones v, Galligher, 9 U. 126; 33 P. 417.

INTEREST A8 DAMAGES:

I a debt ought to be paid at a particular e
and is not, owing to the default of the debtor, 5
ereditor is entitled to interest from that time, by
way of compensation for the delay in paymers.

Young v. Goilbe, 82 U, 8. 562,

Where o purchaser agrees to pay into coset e
purchase price of &anibe concerning whick the sone
dor has litigetion, the former will be lable for .
terest during the time he withholds the money.

Wasatch Mining Co. v, Crescent Mining Co., 7 U
8; 24 P, 586; affirmed 151 U. 8, 317.

Where interest is reeovernble as damaoges for <.
Iay in pavinent, it is a matter largely in the disese
tion of the court.

Culmer v, Caine, 22, 216; 61 P. 1008.

In tort for unliquidated dnmages, plaintiff b
entitled to interest from time of bringing sctic

Woodland v, 17, P, Ry, 27 U, 543; 26 I, 208, i~
cided 1391 but not reported,

In tort for unliguidated damages, intorest s be
damages assessed from the date of the commaan
ment of the setion up to the date of the verfictis
not recovernble,

P Lester v. Highland Boy G. M. Co., 27 U. 476, 76

. 341,

Nicholav. U. PL R. R, Cou,, 7 V.51 27 P, s

1241x. Maximum rate. Exceptions. The parties to any contraet ey

agree in writing for the payment of interest, for the loan or forbearance of wny
money, goods, or things in aetion, not to exceed twelve per cent. per annun,
provided, that on loans of money only to the amount of %100 or less, it may be
agreed in writing fo take or reeeive as interest on said loan not to excesd #1
for the first month only of said loan, but thereafter no greater interest shull
be contracted for, taken or received than is allowed in this section. 7This
provive shall not be construed so as to allow or permit the splitting up of
transactions for the loan of money into small amounts for the purpose of
evading the provisions of this title. '07, p. 43.
Prior to adoption of §§ 1241-1241x11, an agrecwent for any rate of interest was lnwiul in Utah.
1241x1. Id. No person, association, or corporation shall direetly or -
dirveetly take or receive in money, goods, or things in action, or in any otley
way, any greater sum or greater value for the loan or forbearance of wny
mouney, goods, or things in action, than is preseribed in § 1241x, 07, po
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- B36 | ‘ INTOXICATING LIQUORS,

contracts ov securities delivered wp if in possession of the defendant in .
“action; and if the same be in the possession of the plaintiff, provision shall ..
made. in the judgment or decree in the astion removing the cloud of sy
nsurious. contracts or securities from the title to sueh property. 07, p. o

1241x9. Interest before snd after judgment. Auy judgment render.d
on a lawful contract shall conform thereto and shall hear the interest ngeo. .
upon by the parties, which shall be specified in the judgment; other judgwme ..
shall bear interest at the rate of eight per cent per annum, which shall .
specified in the judgment. R, S. '98, § 1241; '07, p. 45.

Judgment to. include inicrest after verdict or decision, § 3353,
1241x10. Not usurious, when. The discount. sale, and transfer in 4o
regular course of business of negotiable paper by one not the maker there.:
without intent to vialate this title shall not he construed ag usurious.
07, p. 45
1241x11. Bons fide lease upon shares of real and personal property not
usurious. The bona fide lease upon shaves of real and personul properiy .
the owner thereof shall not be construed as a usurious contraet. 07, p. 4~

TITLE 39.

CINTOXICATING LIQUORS.

1242. License necessary. No person shall manafasture, sell, barter. .
ouf, ar otherwise: disposs of any spiritnous, vinons, malf, or other intoxicasiu
ligwoys, without first obtaining from the hoard of connty comprissioners of i
county, or city council of the city, or board of trustees of the toyn ju wiwk
he intends o do business, a license therefor, ng hereinafter provided.

Powerd granted Lo cily council, § 206, sub, 41, Puwers granted to boned of county conmii o
Powers granted Lo tawn trustees, § 302, sub, 0. s, § 611, sub. 11

-1243. Id, Who may grant. Petition. Bond. The boards of couuts
commissioners in their respeetive counties, and the city couneils in their r-
spective cities, and the boards of trustecs.in their respective towns, are hew b

- anithorized to- grant licenses, gs contemplated in § 1242, to any person.aver 1
age of twénty-one years, upoit in upplication being made for such license. in
petition signed Uy the applicent and filed with the county elerk, eity revorter.
or town clerk, as the ease may be, Said petition must state definitely the 1 3
ticular place at which any of the lignors named in § 1242 are intended - b
manufactured, sold, bartered, dealt ont, or otherwise disposed of, and wh. “her
the applieant intends to carry on a retail or wholesale business. Befroo o
license is granted to the applicant he shall execute a bond to the county. -
or town, as the case may be, conditioned that -during the continunnee of Wiy |
Ticense he will keep an orderly and well-regulated house; that he will no ab a
1w, gambling with eards, dice, or any other davice or implements. used in
enmbling, within his louse, owt-house, yard, or other promises under his -

" frol; tliat he will pay all damages, fines, and forfeitures which may b al

jidged-against him under any of the provisions of this title. Said bond hall
be fixed by the board of county commissioners, eity couneil, or hoawrd of iris
toes of the town, as the ease may be, in any sium not lesg than $500, nor env

.
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3316. Continuation of benefits. In the event of the termination of
membership in the society by the person responsible for the support of any
child, on whose account a certificate may have been issued, as provided
herein, the certificate may be continued for the benefit of the estate of the
child, provided the contributions are continued, or for the benefit of any
other person responsible for the support and maintenance of such child,

who shall assume the payment of the required contributions.

TITLE 53.
INTEREST.

3320. (1241.) Legal rate of interest. The legal rate of interest upon
the loan or forbearance of any money, goods, or things in action shall be
cight per cent per annum. But nothing herein contained shall be so con-
strued as to in any way affect any contract or obligation made before the
taking effect of this title,  Am'd 07, p. 43.

Judgment to Include Interest, § 7050.

The usury law of 1907 was taken alinost ver-
batim from the statutes of New York.

Interest on small loans, § 4384,

Public funds to draw interest, § 4600,

In a state where there Is a statute making
usury penal but not declaring the contract
vold, o usurlous bond and mortgage may be
enforced for the amount actually due,

Bernhelsel v. Firman, 89 U. 8. 170; not re-
ported In Utah reports,

An ugreement to pay Interest on a note
which provides for "interest at the rate of two
per cent per month from date,” doea not ex-
tend beyond the time said note becomes due
and payable by lts terms.

Perry v. Taylor, 1 U. 63.

An account stated carrles Interest from the
day of s liquidution,

r(‘30(":(! v. Young, 1 U. §5; affirmed 82 1. S.
162,

Without the ruthority of a atatute it (s
error for a judgment to direct that the Judg-
ment bear interest,

Reece v. Knott, 3 U. 461; 24 P. 707,

The rule for computing interest when there
hrve been partial payments s to apply the
pnyment to the dischurge of the Interest due,
anl If the payment exceeds the Interest, the
surplus gues toward discharging the princi-
pul; i the puyment be less than the Intoreat,
the surplus of the Interest due must not he
tnken to augment the principa), but Interest
rantinues on the former principal until the
perinl when tho puyments taken together ex-
rveed the intereat due, and then the surplus
fa to be upplled toward dischavging the prin-
cipal,

Perry v. Taylor, 1 U, 63.

In n decree of foreclosure of trust deed, com-
pound interest Is not nllawable, and the decrce
should nllow Interest only on the principal at
the stipulated rate of 18 per cent.

Stevens Imp, Co, v. Suth Ogden L. I3, & 1.
Co., 20 U. 267; 58 P. 843,

Where the evhience [n the record Is not suf-
flelent to - Justify the computation of Intereat
upon un account current, by monthly rests,
it 1s errar to allow such computatilon.

Jones v, Gnlligher, 9 U. 126; 33 P. 417.

Where a note provides for Interest In reog-
ulnr Instalments and the malker defaulted, he
ls Hlahle for interest on the sums fn defnult at
the rnte of 8 per cent,

Jensen v. Lichtenstein, 456 U. 320: 145 P, 1036,

Recovery (or money lnaneil denfed as uncon-
selonable, where there has been repahl a numn

3321. (1241x.) Maximum rate.

amounting to principal and 15 per cent per
annum Interest.
Carter v. West, 38 U. 381; 113 P, 1026.
Fngert v. Chadwlick, 40 U. 239; 120 P. 323.
In an action agrinst & ¢lty, for extrag under
a contracl, Interest should be allowed at least
trom the time the cinlm was presented.
Wilson v, §. L. City, 61 U. —; 173 P. —.

INTEREST AS DAMAGES:

It a debt ought to be pald at a particular
time and Is not, owing to the defnult of the
debtor, the creditor is entitled to interest from
that time, by way of compensation for the de-
lay In payment.

Young v. Godbe, 82 U, S, 662,

Where a purchaser agrees to pay Into court
the purchase price of o mine concerning which
the vendor has litigation, the former will he
Hlahle for Interest during the time¢ he withe.
lhnlds the money.

Wusateh Mining Co. v. Crescent Mining Co.,
7 U. 8: 24 P. 584; afMirmed 161 U. S. 7.

Where interest Is recoverable as damages for
delay In pavment, it 18 & matter largely in the
diseretion of the court.

Culmer v, Calne, 22 1. 218; 61 P, 1008.

In tort for unliquidated damages, plaintin
held entitied to interest from thime of bring-
Ing action.

Woondiand v. U, P. Ry, 27 1. §43; 26 I,
298; decided 1891 but not reported.

In tort for unliquidated dumuges, Interest on
the damuges agsesged from the dato of the
commencement of the nction up to the <«ate of
the verdirt is not recnverable.

Lenter v. Ilighland Boy G. M. Co,, 27 U. 470;
76 P. 341.

Dgllchola v. U, P. R. R, Co, TU. 510; 27 ",

Namages for injury to a shipment while
in translt is the amount of lass, with interest,
from the time of delivery; the fact that the
damages are unliquidated nat belng by itseif
reagon for not allowing interest.

Fel v. U, P, Ry. Co., 32 UJ, 10t; 8% P. 1003,

Interest on dnmages for lum! condemned
should be computed frmm the time the com-
pany takes possersion.

S P, L. A, 8, I, R Cn. v, B4, of Filuen-
tion, 32 U, 101; 49 P, 263.

Where Interest Is a legal consequence of a
demand without stipulation it may he re-
covered, though not claimed In the pleadlngs,
and Interest Is allowed In a tort, where per-
sonnal property s destroyed, from the dite of
the destruction

Wheatley v. O. 8. 1., 43 P, 105; 142 P, 86.

Exceptions. The parties to any con-

tract may agree in writing for the payment of interest, for the loan or forhear-
ance of any moncey, goods, or things in action, not to exceed twelve per cent
per annum; provided, that on loans of money only to the amount of $100 or
less it may be agreed in writing to take or receive as interest on said loan not
to exceed $1 for the first month only of said loan, hut thereafter no greater

6
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interest shall be contracted for, taken or received than is allowed in this
section. This proviso shall not be construed so as to allow or permit the
splitting up of transactions for the loan of money into small amounts for
the purpose of evading the provisions of this title. '07, p. 43.

Prior to §§ 3320-3332, an agreement for any  without the knowledge of the principal, and
rate of Interest was lawfu} in Utah. the principal recelved no part of the usury, the
Interest on small loans, § 4392, principal was not chargeable with the effects
Where money was left by a principal with an  of the agent’s misconduct.
agent to be lnaned, and the agent took usury Brown v. Johnson, 43 U, 1; 134 P, §%0.

3322. (1241x1.) Id. Penalty. No person, association, or corporation
shall, directly or indirectly, take or receive any money, goods, or things in
action, or in any other way, any greater sum or greater value for the loan
or forbearance of any money, goods, or things in action than is prescribed
in § 3321. Any person, association, or corporation, their or its agents, serv-
ants, employes, clerks, or attorneys, violating any of the provisions of this
section is guilty of a misdemeanor.  ’07, p. 43; am’d '09, p. 180.

It two constructions are possible, the court cause the Interest would not pay him for look-
will take the one agalnst usury, and a cor- Ing up the securlty, and the borrower agreed
rupt or unlawful intent to violate the usury law  to pay a reasonable amount for examining the
on the part of the lender is essentlal to render securities, the acceptance of such an amount

the contract usurlous. does not conatitute usury.
Cobb v. Hartenstein, 47 U. 174; 152 P, 424. Flsher v. Adamson et al, 47 U. 3; 161 P.
Where a londer refused to make a loan be-  351.

3323. (1241x2) May recover usurious loans or forbearance. Every
person who, for any such loan or forbearance, shall pay or deliver any sum
or value than is above allowed to be received, or the principal or any part
thereof of said usurious loan or forbearance, and his personal representatives,
may recover in an action against the person who shall have taken or received
the same, and his personal representative, the amount of money so paid or
value delivered, both as principal and interest, if such action be brought
within one year after such payment or delivery. If such action be not
brought within said one year and prosecuted with diligence, then the said
sum may be sued for and recovered with costs at any time within three
years after the said one ycar by any county superintendent of schools of the
county where such payment may have been made, for the use and benefit
of the county school fund, and when collected shall be forthwith paid into
said fund.  '07, p. 43.

In an action to recover back the plaintiff Is This section |8 not applicable to an actlon
not bound to estahlish the usury beyond a to recover pledged property.
renaonable doubt. This act 18 constitutional. Conner v, 8mlth, 50 U, —; 169 P. 168,

Cobb v. Harlensteln, 47 U. 174; 162 I, 424.

3324. (1241x3.) Bonds, etc., void, when. All bonds, bills, notes, as-
surances, conveyances, mortgages, deeds of trust, all other contracts or
securities whatsoever, and all deposits of goads or other things whatsoever,
whercupon or whereby there shall he reserved or taken or secured, or agreed
to bhe reserved or taken, any greater sum or greater value for the loan or
forbearance of any money, goods, or other things in action than is above pre-
scribed, shall be void; but this title shall not affect such contracts as have
heen made previous to the time it shall take effect. 07, p, 44,

Cited In Culmer Paint & Glass Co. v. Glenson Rosenblum v. Gomoll et al,, 61 U. —; 173 P.
ot al., 42 U, 344; 130 P. 66. 243,

A negotlable note, tainted with usury is not To forfeit a note for usury the proof must be
vold nn against an Innocent purchaser for clear and convincing.
value befors maturity, 14.

3325. (1241x4.) When complaint is filed for discovery of money, etc.,
borrower need not offer to pay interest, etc. Whenever any borrower of any
money, goods, or things in action shall file a complaint for the discovery of
the money, goods, or things in action taken or received in violation of this
title, it shall not be nccessary for him to pay or offer to pay any interest
whatever on the swm or thing loaned; nor shall any court require or compel
the payment or deposit of the principal sum or thing, or any part thereof, as
a condition to the granting of relief to the burrower in any case of a nsurious
loan forbidden by this title,  '07, p. 44.

3326. (1241x5.) Interest, how calculated. Whcnever in any statute,
act, deed, written or verbal contract, or in any public or private instrument
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whatever, any certain rate of interest is or shall he mentioned and no period .
of time is stated for which such rate is to be calculated, interest shall be
calculated at the rate mentioned by the year, in the same manner as if the
words per annum or by the year had been added to such a rate.  '07. p. 44.
3327. (1241x6.) Defendent may call and examine plaintif. \Whenever
in‘any action the defendant shall plead or give notice of the defense of usury
and shall verify the truth of his plea or notice by affidavit, he may, for the
purpose of proving the usury, call and examine the plaintiff as a witness in the
same manner as other witnesses may be called and examined. 07, p. 44,

3328. (1241x7.) Offender to answer to any complaint filed against him.
Every person offending against the provisions of this titte may be compelled
to answer on oath any complaint that shall be filed against him in any court
for relief.  '07, p. 44.

3329, (1241x8.))- Court shall declare any bond, etc., void, when. When-
ever it shall satisfactorily appear by the.admission of the party, or by proof,
that any bond, bill, note, assurance, pledge, conveyance, mortgage, deed of
trust, contract, security, or other evidence of debt has been taken or re-
ceived in violation of the provision of this title, the court shall declare the
sane to be void, and enjoin any prosecution thercon, and order the same to
be surrendered and canceled, and any property, real or personal. embraced
within the term of said contracts or securities delivered up if in possession
of the defendant 1n the action; and if the same be in the possession of the
plaintiff, provision shall be made in the judgment or decree in the action
removing the cloud of such usurious contracts or sccurities from the title

“to such property. ‘07, p. 45.

A forfeiture- for usury will not be declared Forfeiturea hereunder enforced only when
except on clear and convincing evidence that pronf 8 clear and convinceing.
the Iender participnted in or benhefited by the Culmer Paint & Gluss Co. v. Gleason et al.,
transkction. 42 U, 344; 130 P. 66.

Hrown v. Johnson, 43 U, 1; 13{ P. §90. Rosenblum v. Gomoll, 61 U, —; 173 . 213,

3330. (1241x9.) Interest before and after judgment. Any judgment
rendered on a lawful contract shall conform thereto and shall hear the in-
terest agreed upon by the parties, which shall be specified in the judgment;
other judgments shall bear interest at the rate of eight per cent per annum,

“which shall be specified in the judgment.  R. S.’98, § 1241; '07, p. 45.
Judgment -to Include Interest after verdict or declslon, § 70350,

3331. (1241x10.) Not usurious, when. The discount, sale, and trans-
fer in the regular courre of business of negotiable paper by one not the maker
thereof without intent to violate this title shall not bhe construed as usu-
vious.  '07, p. 45.

A holder without knowledge of previoua
uaurious transactions may recover on the note.
Rosenblum vs, Gomoll, 61 U. —; 173 P. 243.

3332, (1241x11.) Bona fide lease upon shares of real and personal
property not usurious. The bona fide lease upon shares of real and personal
property by the owner thercof shall not be construed as a usurin;us constract.

07, p. 4S.

One pledging property to secure the payment  pledged property, If such action Is subject ta
of u usurious loan, and making payments ag- any perlod of limitation it {s that fixed hy the
greguting more than Lthe money horrawed, has  general statutes.

a right, under this sectlon, to recover the Conner. v. Smith, 51 U, —; 168 P, 158,
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44-0-1~mq4-0.8

TITLE 44
INTEREST

44-0-1, Lepal Rate.

The legal rate of interest for the loan or for-
bearance of any money, goods or things in action
ghall be eight per cent per annum, But nothing
herein contained shail be so construed as to in
any way affect any contract or obligation made
before the 14th day of May, 1907, _

(C. L. 17, § 33200

44-0-2, Maximum Rafes.

The parties to any contract may agree in writ-
ing for the payment of interest for the loan or
forbearance of any money, goods or things in ac-
tion, not to exceed, exeept ag otherwise provided
by law, twelve per cent per annum; provided,
that on Joans of money only, to the amount of
$100 or jess, it may be agreed in writing to take
or receive as interest on such loan not to exceed
81 for the first month only of such loan, but
thereafter no greater interest shall be contracted
for, taken or received than is allowed in this sec-
tion. This proviso shall not be construed to allow
or permit the splitting up of transactions for the
Ioan of moeney into small amounts for the pur-
pose of evading the provisions of this title,

(C. L. 17, § 3821.)

Rute of interest allowed @ On Smalt Loans, 7-8-5; To Industrind
Loan Corperationa, 7-0:3; To Pawnbrokers, T0-0-2,

1200 per asnuwm and [0 per mionih, the same,  Brown v,
Juhnson, 181 P, B90, 48 UL L, 29 A, L. R, Lo

41-0-3. Calculated by the Year.

Whenever in any statute or deed, or written
or verbal contract, or in any public or private
instrument whatever, any certain rate of interest
is mentioned and no period of time iy stated, in-
terest shall be culculated at the rate mentioned
by the year. (C. L. 17, § 3326,

A4-0-4.  Interest on Judgments,

Apny judgment rendered on a lawful contract
shall eonform thereto and ghall bear the interest
agreed upon by the parties, which shall be speci-
fied in the judgment; other judgments shall bear
interest at the rate of eight per cent per annum.

{C. L. 17, § 33300
Intervst to be inehwled b judgment entercd, 194.44-16,
This scetton has na application execept to personal judgments,

Sidney Stevers Imp. Co. v So. Opden Lo R & Imp, Co,
s B, 843, 24 U, 267,

44-0-5.  Usury—Taking Excessive Interest a
Misdemeanor,

No person shall, directly or indirectly, take or

receive in services, money or other property, any

greater sum or greater value for the loan or for-

bearance of any money, goods or things in action
than is preseribed in section 44-0-2. Auy person
violating any of the provisions of this seetion
iz guilty of a misdemeanor. (C. L. 17, § 3322,

44-0-6. Id. Coniracts Void.

All bonds, bills, notes, assurances, convey-
ances, stocks, pledges, mortgages and deeds of
trust, and all other contracts and securities what-
soever, and all deposits of goods or other things
whatsoever, whereon or whereby there shall be
reserved or taken or secured, or agreed to he re-
served or taken or secured, any greater sum or
greater value for a loan or forbearance of any
money, goods or things in action than is above
preseribed shaill be void.  (C. L. 17, § 3324))

44-0-7. Id. Recovery of Payments—Limita-
tion of Action.

Every person, or in the event of his death his
personal representatives, who shall pay or de-
liver any ygreater sum or value than iz allowed by
this title to be received for or on any loan or for-
bearance, or who shall pay the principal or any
part thereof of a usurious loan or forbearance,
may recover from the person who shall have
taken or received the same the amount of money
so paid or value delivered, both of principal and
interest, provided action is brought within one
year after such payment or delivery., If such ae-
tion is not brought within said one year and
prosecuted with diligence, then the superintend-
ent of public instruction may sue for and re-
eover such sums, with costs, at any time within
three years after said one year, for the use and
benefit of the state distriet school fund, and the
sum so collected shall be forthwith paid into said
fund. (C. L. 17, § 3323.)

Although this section gives the right of recovery to the hore
rawer or his personal represenistives, in view of 102-11.9 & sur-

viving partner may maintain the netion. Cobb v. Hartenstein,
a2 P24, 4T UL 1

44~0-8. Id. Repayment of Consideration Not
a Condition Precedent.

Whenever any borrower of money, goods or
things in action shall file a complaint for the
recovery of the money, goods or things in action
taken or received in violation of this title, it shall
not be necessary for him to pay or offer to pay
any interest whatever on the sum or thing
loaned: nor shall any court require or compel
the puyment or deposit of the prineipal sum or
thing, or any part thereof, as a condition to the
granting of relief to the berrower in any case
of # usurious loan, (C. L. 17, § 3325.)
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44-0-2 Title 44—Interest [348]

fixing different rate, allowing intercst
at rate of “pix centa on the hundred” by
the year).

Jowa Code 1939, § 9404 (“five cents on
the hundred” by the year unless parties
ugree in writing for payment of interest
not exceeding “seven cents on the hun-
dred” by the year).

Mont. Rev, Codes, § 7726 (in absence
of expreas contruct in writing fixing
different rate, six per cent per annum
“exeept [8s to] a judgment”).

Croan-references.

Regulution by special laws prohibited,
Consat, Art. VI, § 26; payment of intercst
g&eﬁxtcnding stotute of limitationa, 104—

1. Former rate.

Thus it will be seen that former rate
wng ten per cent per annum, Openshaw
v. lltnh & N. Ry, Co., 6 U, 208, 21 P, 009.

2. Pawnbrokers and money lenders.
80 far ns 7-6-3 conflicts with this
section und title it must prevail, for the
former leyislution is a special and sub-
scquent uet, and repeala “all laws in con-
ftlet” therewith. People’s Finance &
'Il;hn:’iofg Co, v. Varney, 76 U, J36b, 286

3. lnsutalments.

Whete & note provided for pnyment of
interest in  regulur instalments and
moker defaulted, such maker was
linble for interest on sums in default
nt rate of cight per cent, as fixed
by this scetion. Jensen v, Lichtenatein,
46 U. 320, 145 P, 1036,

1. Dehts overdue.

In Utah, intercst in allowed on debta
averdue, cven in absence of statute or
contraclt providingz therefor. Wasatch
Min, Co. v. Creacent Min, Co,, 7 U. 8,
16, 24 P. 5RG, aff’d 151 U. 8. 317, 38 L.
¥d. 177, 14 S. Ct. 348.

5. Sehool districts,

School distriet, where it has received
benefit of goods, should pay legal rate
of interest from date it received benefit
of its controct. Baker Lumber Co. v.
A. A, Clark Co., 53 U, 336, 178 P. 764.

6. Fxtent of recovery by borrower,

Where one loaning money had received
full amount of money loaned and interest
ut rale of 15 per cent per annum, debt
wna fully patd, and lender could not re-
cover anything in addition. Carter v,
West, 38 U, 281, 113 P, 1026.

§4~0-2. Maximum Rates.

7. Determination of earning power of
money.

This rate connot be used as n basis
of urviving ut the reasonuble curning
power of nioney, in estimating dumages
plaintiff is entitled to in action for per-
gonul injuries. Klinge v. Southern mc.
R. Co., 89 U, 284, 2806, 67 P.2«d 367, 106
A, L. R 204,

Ietisions from other furixdictions,
— Fe'deralr

County bonds payable in New York,
held to draw interest after maturity
under the laws of lowa and not under
those of New York. Cromwell v. Sae
County, 96 U, 8. b1, 24 L. Ed. 681,

— Jowa,

Where a contract is made in one stute
to be performed in unother, the intereat
will be computed according to the law
of the place of performance, but the
purties may stipulatc that interest shall
be culculnted uccording lo the laws of
the place where the contruct is made.
Butters v. Olds, 11 lowa 1,

Interest at reven per cenl according

to the law of another state is properly
allowed on monecy due under a contract
mude in that stale to avoid u will con-
tost, Benson v. Sawyer, 216 Jown 841,
249 N, W, 424,
. A stipulation for a higher rate of
interest after maturity ia properly en-
forced. Penn Mut. Lifc Ins. Co. v. Orr,
217 lowa 1022, 262 N. W. 745.

A. L. R. notes.

Agreement to recefve something olher
tgg? money for lean, 956 A, L. R.
1231,

Expenses or charges (including tuxes)
incident to loun of maney, 63 A.
L. R. R23,

Law of the forum as governing the
right to and rate of interest as dam-
ages for delay in peyinent of monev
or discharge of other obligutions,
78 A. L, R. 1047,

Rate of intercat after maoturity on con-
tract naming rate hut not employing
term “until paid,” or similar phrese,
76 A, L. R. 399,

Rate of intereat after maturily on econ-
tracta fixing rate “until paymient,”
6 A. L. R. 1106.

Statutes in relation to intereat ns ob-
noxlous to conatitutional provision
againat imxuirinu obligntion of con-
tracts, 87 A, L. R, 462,

VYnlidity und effect of anticlpatory pro-
vision in eontracet in velution to rate
of intereat in cvent of defuult, 12
A. L. R. 367,

The parties to any contract may agree in writing for the payment of
interest for the loan or forbesrance of any money, goods or things in
action, not to exceed, except as otherwise provided by law, ten per cent

12
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per annum; provided, that on loans of money only, to the amount of
$100 or less, it may be agreed in writing to take or receive as interest
ou such loan not to exceed 31 for the first month only of such loan, but
thereafter no greater interest shall be contracted for, taken oy recejved
than is allowed in this section. This proviso shall not be construed to
allow or permit the splitting up of transactions for the loan of money
into small amounts for the purpose of evading the provisions of this
title.

No contract for the purchase of any goods, wares or merchandise or
loan or forbearance of money, shall contain any provision providing
for u handling or service churge on any said contract, or any commerecial
charge on said contract, or any charge whatsoever, which when taken
together with the interest charged on said contract for the sale of goods,
wares or merchandise, or for the loan or forbearance of money, exceeds
ten per cent per annum of the unpaid principal sum of said loan or
contract, except; (#) a contract may apecifically provide for a service
charge, which charge shall not exceed four per cent per annum of the
unpaid balance of the said prineipal sum, such service charge to be
applied but once on any transaction and shall not be again applied in
case of refunding or renewal of contract between the parties concerned
with the originul transaction nor shall such service charge be subject
to any ndditional scrvice charge, intercst charge or penalty; (b) a
reusonable attorney's fee in case of collection by an attorney; and (¢)
such exceptions as are otherwise provided by law,

Interest aceruing on loans, contracts, forbesrance of money, goods,
or things in action, under scctions 44-0-1 and 44-0-2, Revised Stat-
utes of Utah, 1933, when puaid in advance or otherwise shall not exceed

the rate of ten per cent per annum.

Hintory.

As smended by L. 35, ch, 42, eff,
June 1§, subntituting “ten,” in third line,
for *twelve,” and ndiding lust two para-
wrapha,

The present scetion bears Jittle simi.
lurity to it predecessors, except that it
huan alwanys been provided that there mav
he 2 conventionn] rate. R. S, 1898,
1241 Comp. Laws 1907, § 1241x.

Comparable provisjens,

Itaho  Code, 1940 Supp., §26-1906
{not to exceed cight per cent per annum
by wereement in writing; on loan of §100
or less, whore inlerest charged for dura-
lion of lonn i8 less than $1, sexvice charge
may be mnde equal to difference between
sum of 31 and intereat charged; judg-
ment on Ruch contraet, interest at six
per cent per annum),

Mont. Rev, Codes, § 7726 (vot Lo ex-
ceed ten per cent per annum hy written
ngreement).

Crass-roferences.

Rate nllowed on small loans, 7-8-5,
7-8-RB; (o induatrinl loan corporations,
7-0-3; to pavmbrokers, T0~0-2; to co-
operntive bunks, 7-7-16,

(C. L. 17, §3321.)

1. Loan (or less than ene year.

Under former pection onc per cent a
month was precisely 12 per cent per
annum, and thia was eapccially eo where
the loan wua for less than a whole year.
Hirown v, Johnson, 43 U. 1,7, 134 P, 690,
46 L. R, A. (N. 8.) 1157, Ann, Cas,
1916 C 321.

2. Delense of usury,

In auit to foreclose corporate mort-
gage, stockholder of mortzagor cannot
interpose defense of usury predicuted on
sifta of atock to mortgagee hy other
atockholders which, if added to interest
provided in mortgage, would make it
ururious, since defense of usury is per-
sonal to mortgagor. Roapiglioai v. Glen.
allen Min, Co. (Grace et al., inter-
veners), 69 U, 41, 262 P. 276.

3. Recovery on usurious contract.

In action against finance company tlo
recover principal and intereat on alleged
usurious loan, demurrer to complaint
should have heen sustained in absence of
allegation that contract was made in
Utah or was subject to jts laws, Farrer
‘}”'Z?It!fzao Acceptance Corp., 97 U. 261, 92

13



44-0-3

Title 44—Interest

[350]

44-0-3, Caleulated by the Year.

Whenever in any statute or deed, or written or verbal contract, or in
any public or private instrument whatever, any certain rate of intercat
is mentioned and no period of time is stated, interest shall be calcu-

lated at the rate mentioned by the year.

A, L. R. notex.

Construction of contractunl provisions
nd to intercst as regards time from
which interest is to be computed, 60 A.

14-0-4. Interest on Judgments,

(C. L. 17, § 3326.)

L. R. 058; time at which interest is pay-
uble under will or contract providing
for payment of interest, 10 A, L. R, 997,

Any judgment rendered on a luwful contract shall conform thereto
and shall bear the interest agreed upon by the parties, which shall Le
specified in the judgment; other judgments shall bear interest at the

rate of eight per cent per annum.

Hintory,

The Arsl purt of this section is almoat
identical with R, 8. 1898, §1241; and
this section js exactly identical with
Comp. Laws 1907, 1241x9,

Comparable provisions,

Iowa Code 1949, § 9405 (5 centis on 100
by the yeur, unless different rate is fixed
by contract on which judgment or decree
is rendered, in which cuse intercat ac-
cording to contract but not excceding 7
cents on 100 by the year).

Crons-referencen. .
Interest to be included in judgment
entry, 104-44-1a,

1. Goeneral applicability of rectlon.

It is only to personal judgments that
this section applien. Sidney Stevens
Implement Co. v. South Ogden Land,
Building & Improvement Co., 20 U. 2687,
58 P. 841,

2. Allowance of intercat before judg-
ment.

The true test to be applied o8 to
whether interest should be allowed he-
fore judgment In gilven cass or not
in not whether dnmuges are unliquidated
or otherwise, but whether injury and
consequent dumoges ure complete and
must he ascertained ns of particular
time and in accordance with fixed rulea
of evidence, Fell v, Unian Pac. Ry. Ca,,
42 U, 101, 88 P, 1003, 28 L. R, A, (N.
S.) 1, 13 Ann, Cas, 1137,

(C. L. 17, § 3330.)

3. Intereat on damages.

Award of intereat on dumages auffered
by rearon of breach of buildin‘f contruct
from time they were suffored at legal
rate held ?roper as against contention
thut since damages were unliquidated, no
interest could be nllowed until after jude-
ment. Bingham Coal & Lumber Co. v.
Board of Education of Jordun School
Dist. of Sult Lake County, 61 U, 149,
21t P, DRI1.

4. FEntates of decedenta.

Where widower and executrix both
clnimed certnin moneya on deposit in
bank and stipulated that such money
should remain in bank nt four per cent
interest until outcome of litigation to
tletermine rights to such money, ex-
ccutrix was not entitled to odditionl
four per cent on judgment from time it
wius rendored to time remittitur was filed
after appesl by widower, Evancovich v.
Schiller, 83 U, 1, 26 P.2d 830,

5. Amendment of judgment.

Judgment revised to include interest
ul statutory rate where supreme court
had inadvertently omitted it from its
apinion. Keller v. Chournos, 96 U, 31,
79 P.2d 86.

Decinlons from othee jurisdictions.
— lowa.

In an aclion in equity, inlerest may be
dircretionarily allowed though not
claimed in pleadings. Johneon v,
Roberts, 220 Towa 1184, 2086 N, W. 258,

44-0-3, Usury—Taking Excessive Interest 1 Misdemeanor.

No person shall, directly or indirectly, tuke or receive in services,
money or other property, any greater sum or greater value for the loan
or forbearance of any money, goods or things in action than is pre-
seribed in section 44-0-2. Any person violating any of the provisions
of this section is guilty of a misdemeanor. (C. L. 17, §3322.)

14
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Law of the forum as governing the right
to and rate of interest as damages for de-
lay in payment of money or discharge of
other obligations, 78 A, L., R. 1047,

Rate of interest after maturity on con-
tract naming rato but not employing term
“yntil paid,” or similar phrase, 75 A. L. R.
399.

Rate of interest after maturity on con-
tracts fixing rate “until payment,” 6 A. L.
R. 1196.

CONTRACTS AND OBLIGATIONS IN GENERAL

Rate of interest after maturity on obli-
gation which fixes rate of interest ex-
pressly until maturity, 16 A. L. R. 2d 902,

Statutes in relation to interest as ob-

noxious to constitutional provision against’
impairing obligation of contracts, 87 A.:

L. R. 462.

Validity and effect of anticipatory pro-
vision in contract in relation' to rate of
interest in-event of default, 12 A. L. R.
367,

15-1.2. Maximum rates.—The parties to any contract may agree in

writing for the payment of interest for the loan or forbearance of any-

money, goods or things in action, not to exceed, except as otherwise pro-
vided by law, ten per cent per annum; provided, that on loans of money
only, to the amount of $100 or less, it may be agreed in writing to take
or receive as interest on such loan not to exceed $1 for the first month only
of such loan, but thereafter no greater interest shall be contracted for,
taken or received than is allowed in this section. This proviso shall not be

construed to allow or permit the splitting up of transactions for the loan’

of money into small amounts for the purpose of evading the provisions
of this chapter.

No contract for the purchase of any goods, wares or merchandise or
loan or forbearance of money, shall contain any provision providing for
a handling or service charge on any said contract, or any commercial
charge on said contract, or any charge whatsoever, which when taken
together with the interest charged on said contract for the sale of goods,
wares or merchandise, or for the loan or forbearance of money, exceeds
ten per cent per annum of the unpaid prineipal sum of said loan or
contract, except; (a) a contract may specifically provide for a service
charge, which charge shall not exceed four per cent per annum of the
unpaid balanee of the said principal sum, such service charge to be applied
but once on any transaction and shall not be again applied in case of
refunding or renewal of contract between the parties concerned with the
original transaction mor shall such service charge be subject to any addi-
tional .service charge, interest charge or penalty; (b) a reasonable at-
torney’s fee in case of collection by an attorney; and (e) such exceptions
as are otherwise provided by law.

Interest accruing on loans, contracts, forbearance of money, goods, or
things in action, under sections 15-1-1 and 15-1-2, when paid in advance
or otherwise shall not exceed the rate of ten per cent per annum.

History: I. 1907, ch. 46, §2; C. L. 1907, 15-1-2” appeared in the act as “gections
§1241x; C. I. 1917, §3321; R. 8, 1933, 44-0-1 and 44-0-2, Revised Statutes of
14.0-2; L. 1935, ch, 42, § 1; 0. 1943, 44-0-2.  Utah, 1933.”

. The present section bears little simi-
Compiler's Notes. larity to its predecessors, except that it

The 1935 a#mendment reduced the rate has always been provided that thers may
specified in the first sentence from 12 per be a conventional rate. R. 8. 1898, § 1241
cont to 10 per cent, and added the last  (mow repealed); Comp. Laws 1907, § 1241x.
two paragraphs. :

The. reference at the end of the first Effective Date. )
paragraph to "“this chapter” appeared in Section 2 of Laws 1935, ch. 42 provided
the act as “this title”” The reference in that said act should take effect June 15,

the last paragraph to “sections 15-1-1 and 1934.
310




15-1-3

Collateral References.

Interest@=29.

47 C.J.8. Interest § 32.

Rate of interest, 80 Am. Jur. 25, In-
terest § 31 et seq.

Retrospective application and effect of
statutory provision for interest or changed
rate of interest, 4 A. L. R. 2d 932.

CONTRACTS AND OBLIGATIONS IN GENERAL

Law Reviews.
Usury in California, by William Tris.
tam Coffin, 16 Cal. Law Review 281, 387,
Usury, by Raymond B, McConlogue, 1
So. Cal. Law Review 253.

15.1-3. Calculated by the year.—Whenever in any statute or deed, or
written or verbal contract, or in any public or private instrument whatever,

any certain rate of interest is mentioned and no period of time is stated, -

interest shall be caleulated at the rate mentioned by the year.

History: L. 1907; ch, 46, §7; C. L. 1907,
§ 1241x5; C. L. 1917, § 3326; R. S, 1933 &
C. 1943, 44-0-3. :

Collateral References.

Interest@=40.
47 (0.J.S. Interest §42.

Construetion of contractual provisions
ag to interest as regards time from which
;x%tercst is to be computed, 69 A. L. R,

8.

Time at which interest is payable under
will or contract providing for payment of
interest, 10 A. L. R. 997.

15-1-4. Interest on judgments.—Any judgment rendered on a lawful
contract shall conform thereto and shall bear the interest agreed upon by
the parties, which shall be specified in the judgment; other judgments shall
bear interest at the rate of eight per cent per annum. .

History: L. 1907, ch. 46, § 11; C. L. 1907,
§1241x9; ©. L. 1917, § 3330; R. 5. 1933 &

O, 1943, 44-0-4.

Compiler's Note.

The first part of this section is almost
identical with R. S, 1898, § 1241; and this
section is exactly identical with Comp.
Laws 1907, §1241x9. ’

Comparable Provision.

Towa Code 1950, § 535.3 (5 cents on 100
by the year, unless different rate is fixed
by contract on which judgment or decree
is rendered, in which case interest is ac-
cording to contract but not exceeding 7
cents on 100 by the year).

Cross-Reference.

Interest to be included in judgment
entry, Rules of Civil Procedure, Rule
54(e).

1. Construction and operation generally.
It is only to personal judgments that
this section applies. Sidney Stevens Im-
plement Co. v. South Ogden Land, Bldg.
& Improvement Co., 20 U. 267, 58 P. 843.
This section provides that judgment,
whieh is not upon obligation where rate
of interest is fixed, shall bear interest at
rate of 8 per cent per annum, McFarlane
v. Winters, 114 U. 502, 201 P. 2d 494,
Utah Code does not prevent inclusion
of interest due as part of prinecipal of
judgment to be remdered. MeFarlane v.

312

Winters, 114 U. 502, 201 P. 2d 494, constru-
ing this section.

2, Allowance of interest before judg-
ment.

The true test to be applied as to whether
or not interest should be allowed, before
judgment in given case, is not whether
damages are unliquidated or otherwise,
but whether injury and consequent dam-
ages are complete and must be ascertained
as of particular time and in accordance
with fixed rules of evidence. Fell v. Union
Pac. Ry. Co., 32 U. 101, 88 P. 1003, 28
L. R, A. (N, 8.) 1, 13 Ann, Cas. 1137,

3. Interest on damages.

Award of interest at legal rate on dam-
ages suffered by reason of breach of build-
ing contract from time they were suffered,
held proper as against contention that
sinco damages were unliquidated, no
interest could be allowed until after judg-
ment, Bingham Coal & Lumber Co. v.
Board ‘of Education of Jordan Sehool
Dist., 61 U. 149, 211 P. 981.

4, Estates of decedents.

Where widower and executrix both
claimed certain moneys on deposit in
bank and stipulated that such money
should. remain in bank at four per cent
interest until outecome of litigation to
determine rights to such money, executrix
was not entitled to additional four per
cent on judgment from time it was rend-

e T
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TITLE 15
CONTRACTS AND OBLIGATIONS IN GENERAL

Chapter

15-1. Interest. : :
15-2. Legal capacity of children.
15-3. Interparty agreements.

15-4. Joint obligations.

CHAPTER 1
INTEREST
Section

15-1-1.
15-1-4.

Legal rate.
Interest on judgments.

"15-1-1. Legal rate. The legal rate of interest for the loan or forbearance of
money, goods or things in action shall be six per eent 10% per annum. But nof
herein contained shall be so construed as to in any way affect any penalty or iy
est charge which by law applies to delinquent or other taxes or to any conf
or obligations made before the 14th day of May, 367 1981. .

1935, ch. 42, §1; C. 1943, 44-0-1; L. 198¢
78, §1. .

0

History: L. 1907, ch. 46, §1; C.L. 1907,
§1241: C.L. 1917, § 3320; R.S. 1983, 44-0-1; L.

15-1-4, Interest on judgments. Any judgment rendered on a lawful conf
shall conform thereto and shall bear the interest agreed upon by the parties,
shall be spegified in the judgment; other judgments shall bear interest at the
of eight per eent 12% per annum. {

History: L. 1907, ch. 46, §11; C.L. 1907,
§1241X9; C.L. 1917, §3330; R.S. 1933 & C.
1943, 44-0-4; L. 1981, ch. 73, § 2.

Late payment of property division in
divorce action.
This section does not prohibit a district
court from imposing an interest rate of more

than eight percent for late payment
ordered paid in a property divisio
divorce action where the property
award is reasonable and equitable.
Pope (1978) 589 P 2d 752. O

CHAPTER 2

LEGAL CAPACITY OF CHILDREN

Section

15-2-1. Period of minority.
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Utah Code Ann. § 15-1-4
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ONTRACTORS’ BONDS

ipted to
1t of an
ays was
ir period
)scar E.
Electric,

red bond
esult in
default;
actor all
‘s signed
ceipt of
was an
;s of the
yayment
’s insol-
ney Co.

ment to
btained

stect mechanics and materialmen, etc

rity to
g party
ontract
:ontrac-

Jjudgment against owne

failure to furnish a brorl:sciuse
materizlman, materialman WZ
pre;udgment interest from thesd i
notice to the owner. for demang S of fir’@
and not from the due date indicDf a!"mena ‘

invoice, where at time the de[::ted o

credit was being extended t As

I 0 the ggpy. U
by the materialman for ﬂlreag . tl’act(;.
debts. Triple I Supply, Y Past.q

Inc,
Inc. (1982) 652 P 2d 1208, Sunset il

Substantial performance,

Doctrine of substantial
appl-icabi_e‘ to this bonding Ds!i!;ftourt e
heating subcontract wag’ substant; el, herg
pleted on December 23, 1968, fau:taly Nod
minor item, a register representiy t}&a ong
percent of the value of the sub(':onlt;:r  Dlizgy
not furnished until February 19 1rga'cl' b
not extend the limitation perjod fgﬁ'g -dfjea
action on hond. Carlisle v. Cox (1973 : flhng
136, 506 P 2d 60, VB Uy

Performance bond,

This section provides no :
author

_awnrd attlorney fees to the prevai]ing]tya B
In an action between owners. and ssur.gf.mr
a performance bond not required by Jthuin

chapter. Lignell v. Berg (1979) 593 P 24 800,

: (Chapter
151,

Interest.
Legal capacity of children.

152 Prompt Payment Act.

5.6.

TITLE 15
CONTRACTS AND OBLIGATIONS IN GENERAL

51, Registered Public Obligations Act.

CHAPTER 1
INTEREST
ion
f;“f“f Interest rates — Legal rate — Contracted rate.

j5-1-4. Interest on judgments.

15-1-1. Interest rates — Legal rate — Contracted rate. (1) Except when par-

tiés to a lawful contract agree on a specified rate of interest, the legal rate of inter-

—_—

shall be 1

tion may
which by

a5t for the loan or forbearance of any money, goods,
0% per annum. [But nething herein eontained shall] Nothing in this sec-
be [se] construed [as] to in any way affect any penalty or interest charge
Jaw applies to delinquent or other taxes or to any contract or obligations

made before [the T4th day of] May 14, 1981,

or [thirngs] chose in action

(2) The parties to a lawful contract may agree upon any rate of interest for

the loan or forbearance of any money, goods, or chose in action.

History: L. 1907, ch. 46, §1; C.L. 1907,
§1241; C.L. 1917, § 3320; R.S. 1933, 44-0-1; L.
1935, ch. 42, §1; C. 1943, 44-0-1; L. 1981, ch.
73, § 1; 1985, ch. 159, § 6.

Compiler’s Notes.

The 1981 amendment increased the rate in
the first sentence from 6% to 10%; and
changed the date at the end of the last sen-
tence from 1907 to 1981.

15-1-4. Interest on judgments. Any judgment rendered on a lawful contract
shall conform thereto and shall bear the interest agreed upon by the parties, which
shall be specified in the judgment; other judgments shall bear interest at the rate

of 12% per annum.

History: L. 1907, ch. 46, §11; C.L. 1807,
§1241X9; C.L. 1917, §3330; R.S. 1933 & C.
1943, 44-0-4; L. 1981, ch. 73, § 2.

Compiler’s- Notes.

The 1981 amendment increased: the inter-
est rate from 8% to 12%.

Lnl.e payment of property division in
divorce action.
This section does not prohibit a district
court from imposing an interest rate of more

than eight percent for late payment of cash
ordered paid in a property division in a
divorce action where the property division
award is reasonable and eguitable. Pope v.
Pope (1978) 589 P 2d 752.

Prejudgment interest.

Prejudgment interest is inappropriate as
to awards for mental anguish and punitive
damages. First Security Bank of Utah v.
J.B.J. Feedyards, Inc. (1982) 653 P 2d 591.

373
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TITLE 15
CONTRACTS AND OBLIGATIONS IN GENERAL

Chapter

1. Interest.

7. Registered Public Obligations Act.

8. Utah Rental Purchase Agreement Act.
9. Uniform Athlete Agents Act.

10. Service Contracts Act.

CHAPTER 1
INTEREST

Section
15-1-4. Interest on judgments.

15-1-1. Interest rates — Contracted rate — Legal rate.
NOTES TO DECISIONS

Prejudgment interest. were contractual in nature. Highlands at Jor-

Fire protection district’ was liable for 10% danelle, LLC v. Wasatch Cnty., 20156 UT App
prejudgment interest on invalid lump-sum ser- 173, 790 Utah Adv. 24, 2015 Utah App. LEXIS
vice fees the district collected because the fees 177 (Utah Ct. App. 2015)

15-1-4. Interest on judgments.

(1) As used in this section:

(a) “Federal postjudgment interest rate” means the interest rate estab-
lished for the federal court system under 28 U.S.C. Sec. 1961, as amended.

(b) “Final judgment” means the judgment rendered when all avenues of
appeal have been exhausted.

(2)(a) Except as provided in Subsection (2)(b), a judgment rendered on a
lawful contract shall conform to the contract and shall bear the interest
agreed upon by the parties, which shall be specified in the judgment.

(b) ‘A judgment rendered on a deferred deposit loan subject to Title 7,
Chapter 23, Check Cashing and Deferred Deposit Lending Registration.Act,
shall bear interest at the rate imposed under Subsection (3) on an amount
not exceeding the sum of:

(i) the total of the principal balance of the deferred deposit loan;:
(ii) interestat the rate imposed by the deferred deposit loan agreement
for a period not exceeding 10 weeks as provided in Subsection 7-23-401(4);
(1i1) costs;
(iv) attorney fees; and
(v) other amounts allowed by law and ordered by the court.
(3)(a) Except as otherwise provided by law, all other final civil and criminal
judgments of the district court and justice court shall bear interest at the
federal postjudgment interest rate as of January 1 of each year, plus 2%.
“(b) Except as otherwise provided by law or contract, all final judgments

97 23




15-7-4 CONTRACTS AND OBLIGATIONS IN GENERAL 15-7-4

under $10,000 in actions regarding thie,purchase of goods and services shall
bear interest at the federal post Judgment 1nterest rate as of January 1 of

each year, plus 10%.

(¢) The postjudgment interest rate in effect at the time of the Judgment
shall remain the interest rate for the duration of the judgment.
(d) The interest on criminal judgments shall be calculated on_the total

amount of the judgment.

(e) Interest paid on state revenue shall be depos1ted in accordance with

Section 63A-3-505.

(f) Interest paid on revenue to-a county or municipality shall be paid to
the general fund of the county or mun1c1pahty

HISTORY:

L. 1907, ch. 46, § 11; C.L. 1907, § 1241x9;
CL.1917, § 3330; R.S. 1933 & C. 1943, 44-0-4;
L. 1981, ch. 73, § 2; 1993, ch. 198, § 1; 1999,
ch. 279, § 1; 2000, ch. 149, § 1; 2005, ch. 190,
§ 1;2008, ch. 96,§ 17;2010, ch. 102; § .4; 2011,
ch. 79, § 1; L. 2014, ch. 281, § 1.

" Amendment Notes. —

The 2014 amendment, effective May 13,
2014, added (1)(b) and (3)(b); substituted all
other final civil” for “other civil” in (3)(a); and
made related changes.

NOTES TO DECISIONS

Ppe_]udgment mterest. :

Bankrupt;cy court did not errin 1nterpretmg
earlier state court judgment, which. specified
interest at 10%, to include prejudgment inter-
est because the state court complaint contained

a clear date on which the aileged breach oe-
curred and the amount of loss could be calcu-
lated with accuracy. Wardley v. Wardley Corp.,
No. 2:12-CV-1075 TS, 2013 U.S. Dist. LEXIS
80463 (D. Utah June 5, 2013). ‘

CHAPTER 7 . g e, VO
REGISTERED PUBLIC OBLIGATIONS ACT '

Section

15-7-4 Registration system establishod by issuer.

15-7-4. Regﬁstratlon system estabhshed by issuer.

(1)ta) Each issuer -is authomzed to- estabhsh and mamtam a system of

' registration with respect to each. obligation: it issues. :

- (b) The system:described in:this Subsection (1) may elther be 5
(i) a system pursuant to which only cert1ﬁcated reglstered pubhc

obligations are issued;

obhgatmns are issued; or

(ii) ‘a system pursuant to which. only uncertlﬁcated reglstered public

(iii) a system pursuant to which both certlﬁcated and uncertlﬁcated

rcglstered public obligations are issued.
(c) The.issuer may amend; discontinue, and reinstitute a system estab-

i lished under this section; from time to time, subject to covenants.. ..t i,

t

-(2) The system shall be established, amended, diseontinued, or reinstituted,
for the issuer-by, ‘and shall be mamtamed for the issuer as pr0v1ded by, ’che

official or. official body.
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