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STATEMENT OF JURISDICTION
The Court of Appeals has jurisdiction over this case, as transferred from the Utah
Supreme Court, pursuant to UTAH CODE ANNOTATED § 78-2a-3(2)(j).

STATEMENT OF ISSUES PRESENTED

1. Issue: Whether the district court erred in concluding the Grobergs were

not entitled to assert a mechanic’s lien for the value of the labor and materials they

bh)

provided to improve Housing Opportunity, Inc.’s (“HOI’s”) real property.

a. Standard of Review: Correction of error in determining whether a
party is eligible to record a mechanic’s lien. 4. K. & R. Whipple Plumbing &
Heating v. Aspen Constr., 1999 UT App 87,911, 977 P.2d 518.

b. Record Citation: This issue was raised in Plaintiff’s Complaint
(Record on Appeal [hereafter “R.”] 6, 47-48) and at trial (Transcript of Trial
[hereafter “Tr.”] 14, 518-25.)

2. Issue: Whether the district court erred in concluding that HOI’s conduct
did not breach the terms of the Real Estate Purchase Contract.

a. Standard of Review. To the extent the facts relating to HOI’s

conduct are uncontroverted, this is an issue of law and the standard of review is

correction of error. Cobabe v. Stanger, 844 P.2d 298, 302 (Utah 1992). To the

extent there is a factual dispute as to HOI’s conduct, or to the extent the trial court



based its construction on extrinsic evidence of intent, the standard of review is
clear error. Edward & Daniels Architects, Inc. v. Farmer’s Properties, Inc., 865
P.2d 1382, 1385 (Utah Ct. App. 1993).

b. Record Citation: This issue was raised in Plaintiff’s Complaint
(R. 6-7, 48-49) and at trial (Tr. 14, 525-535).

3. Issue: Whether the district court erred in concluding that the Grobergs
were not entitled to recover under their unjust enrichment claim.

a. Standard of Review: Because this is a mixed question of law and
fact, factual findings will be reviewed under the clear error standard, legal
conclusions will be reviewed under the correction of error standard, and the trial
court’s application of unjust enrichment law to the facts will be reviewed under
the abuse of discretion standard. Jeffs v. Stubbs, 970 P.2d 1234, 1244 (Utah
1998); Desert Miriah, Inc. v. B&L Auto, Inc., 2000 UT 83, 94 10-12, 12 P.3d 580.

b. Record Citation: This issue was raised in Plaintiff’s Complaint
(R. 7-8, 49-50) and at trial (Tr. 536-38).

DETERMINATIVE LEGAL PROVISIONS

The Grobergs’ mechanic’s lien claim is governed by UTAH CODE ANN. § 38-1-3, a
section contained in Utah’s Mechanic’s Lien statute, which is set forth in full in the

Addendum (hereafter, “Add.”) at 70. The Grobergs’ breach of contract claim is



governed by the interpretation of a written agreement between the parties, which is set
forth in full in the Addendum. (Pl. Exh. 10, Add. 23-26).

STATEMENT OF THE CASE

L. NATURE OF THE CASE

In order to obtain an easement across property owned by John and Shauna
Groberg (the “Grobergs”), Housing Opportunities, Inc. (“HOI”) offered to purchase the
Grobergs’ home, to sell a lot owned by HOI to the Grobergs, and to assist the Grobergs
in moving an existing house to that lot and renovating that house. Based upon HOI’s
promises, the Grobergs agreed to this house-swapping transaction. When a HOI
representative suggested that the Grobergs could save money by doing some of the
renovation work themselves, the Grobergs began providing labor and materials toward
the renovation of the house. When the house was nearing completion, HOI informed the
Grobergs that the cost of purchasing the renovated house would be substantially more
than HOI had agreed upon. When HOI demanded that the Grobergs either pay the
increased price or vacate the renovated house, the Grobergs turned the house over to
HOI. In order to recover the value of the labor and materials they provided for the
renovated house, the Grobergs recorded a mechanic’s lien against HOI’s property. HOI
subsequently sold the property to Appellees Margaret M. Dahle (“Dahle”) and John L.

Krueger (“Krueger”).



II. COURSE OF PROCEEDINGS AND DISPOSITION IN THE COURT
BELOW

The Grobergs asserted their claims for a mechanic’s lien, breach of contract, and
unjust enrichment in a Complaint filed against HOI, Dahle, and Krueger. (R. 42-51.) A
trial was held on this matter on April 11 and 12, 2001 before district court Judge Tyrone
E. Medley. After the conclusion of the trial, the district court entered Findings of Fact
and Conclusions of Law (hereafter, “Findings”) and a Judgment and Order (hereafter,
“Judgment”), holding that the Grobergs were not entitled to a mechanic’s lien against the
property, that HOI had not breached its contract with the Grobergs, and that the Grobergs
were not entitled to recover for unjust enrichment. (Findings, Add. 6-10; Judgment,
Add. 15-18.) The Grobergs filed the present appeal for review of the district court’s
ruling. (R. 350.) HOI has filed a cross-appeal relating to the district court’s award of
attorney’s fees. (R. 356.)
III. STATEMENT OF FACTS

In 1995, Housing Opportunities, Inc. (“HOI”) began to develop certain property it
had purchased in Magna, Utah which ultimately became known as the West Madison
Subdivision (the “Subdivision”). (Findings, Add. 2.) At that time, John and Shauna
Groberg lived at 7395 West 3100 South in Magna, Utah (the “Groberg Property”) —

just north of and adjacent to the Subdivision. (Tr. 23-25.)



To develop the Subdivision, HOI was required to obtain an easement' across the
Groberg Property in order to run and connect water, sewer, and other utility lines to
existing lines located at 3100 South Street. (Findings, Add. 2; Tr. 307-08.) Before ever
discussing an easement with the Grobergs, HOI prepared a plat map proposing a 20-foot
wide utility easement running across the west side of the Grobergs’ yard. (Tr. 32-33; P1.
Exh. 2, Add. 20-21.) John Groberg first learned of this proposed easement when HOI
presented the plat map at a planning and zoning meeting which Mr. Groberg happened to
attend in June of 1995. (Tr. 32-33.)

Subsequently, Dick Welch, HOI’s agent, approached the Grobergs about granting
an easement across the west side of the Groberg Property (Tr. 307-08). The Grobergs
were the only adjacent property owners HOI approached about granting the necessary
easement. (Tr.314-15.) Inresponse to Mr. Welch’s request, the Grobergs indicated that
they would not grant an easement across their yard unless they were compensated. (Tr.
34,422.) When Mr. Welch indicated that HOI could not pay for the easement, the

Grobergs terminated the negotiations. (Tr. 34, 421-22.)

'The Groberg Property actually consisted of two parcels: the north parcel where
the Grobergs’ house is located and the south parcel which is a small, adjacent garden lot.
(Tr. 24-25.) Therefore, to connect to utility lines at 3100 South Street, HOI was required
to obtain two easements — one easement across each of these parcels. For simplicity’s
sake and because the Grobergs treated these two lots as a single residential lot, this Brief
will refer to HOI’s easements across the Groberg Property as a single “easement.”
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When the Grobergs refused to give the easement to HOI for free, Mr. Welch tried
a different approach. To induce the Grobergs to grant the easement, Mr. Welch
presented an offer to the Grobergs which involved the following: (1) the Grobergs
immediately granting an easement across their property; (2) HOI assisting the Grobergs
in moving an existing house to Lot 13 in the Subdivision (“Lot 13”)* and renovating that
home; (3) HOI purchasing the Groberg Property; and (4) HOI selling Lot 13 and the
renovated home to the Grobergs. (Tr.37-38,315-316.) In his negotiations with the
Grobergs, Mr. Welch gave the Grobergs a written estimate indicating that the costs of
moving and renovating the house on Lot 13 would be approximately $71,500. (Pl.
Exh. 7, Add. 22; Tr. 317-21, 439-40.) Mr. Welch told the Grobergs that after applying
the $49,000 of equity they had in their old home, the Grobergs could purchase the newly
renovated house on Lot 13 for approximately the same size mortgage they had on their
old house. (Tr. 38, 321; Pl. Exh. 7, Add. 14.) At the time, the Grobergs’ mortgage on
their old house was approximately $38,000. (Tr. 321; P1. Exh. 7, Add. 22.)

Mr. Welch also indicated that if the Grobergs did not end up purchasing Lot 13,

HOI would compensate the Grobergs for the easement, restore the landscaping across the

*The street address for Lot 13 is 3138 South Old Glory Circle, Magna, Utah. The legal
description of this parcel, which is located in Salt Lake County, is as follows: Lot 13, West
Madison Subdivision.



easement, and make certain repairs to the electrical and plumbing in the Grobergs’ old
home without cost to the Grobergs. (Tr. 47.)

Thrilled at the prospect of moving into a newer, bigger home for the same
mortgage, the Grobergs decided to accept HOI’s offer. In July of 1996, Mr. Welch
drafted a Real Estate Purchase Contract (the “Contract”) for the Grobergs to sign. (PL
Exh. 10, Add. 23-26.) Because Mr. Groberg has a reading disability (Tr. 27-29, 185) and
Mrs. Groberg had difficulty understanding the transaction (Tr. 41, 185), the Grobergs
were concerned about signing the agreement. However, upon Mr. Welch’s
representations that all of the necessary terms were included in the Contract (Tr. 56), the
Grobergs signed the Contract on July 15, 1996 (P1. Exh. 10, Add. 23-26). Scott
Lancelot, the executive director of HOI, signed the Contract on behalf of HOI. (P1. Exh.
10, Add. 23-26.)

The Contract provided that: (1) the Grobergs would grant to HOI a 24-foot wide
easement across the west side of the Groberg Property; (2) HOI would assist the
Grobergs in financing the renovations to the house on Lot 13; (3) HOI would purchase
the Groberg Property for $87,500; and (4) the Grobergs would purchase the home on Lot
13 once the renovations were complete. (Pl. Exh. 10, Add. 23-26.) The Contract
indicated HOI’s intent to place the Grobergs “in an equal or better house with the same

debt that now exists” on the Grobergs’ current residence. (Pl. Exh. 10, Add. 26.)



However, the Contract did not specify the price the Grobergs would pay for Lot 13.
(Findings, Add. 7; P1. Exh. 10, Add. 23-26.) Based upon HOI’s representations and the
estimate they received from HOI, the Grobergs believed they would be entitled to
purchase Lot 13 for the cost of renovations, which HOI had estimated at approximately
$70,000. (Tr.44.) The Contract also stated that if the Grobergs did not purchase Lot 13,
any improvements made by HOI on the Grobergs’ old house would revert back to the
Grobergs. (Pl. Exh. 10, Add. 26.)

After the Contract was signed, Mr. Welch contacted the Grobergs and suggested
that they start doing some renovation work on the home themselves in order to save
money on the purchase of Lot 13. (Tr. 60, 333.) At Mr. Welch’s suggestion, and with
his knowledge, the Grobergs began working to safeguard and prepare the home which
was scheduled to be moved to Lot 13. (Tr. 60-63, 336.)

In order to develop the subdivision, HOI was required to cover an irrigation ditch
along the Subdivision. In August of 1997, Dick Welch asked John Groberg to assist
HOI in obtaining written approval from the affected neighbors for HOI to cover this
irrigation ditch. (Tr. 64-65.) Mr. Welch indicated that HOI would give Mr. Groberg an
additional discount on the purchase price of Lot 13 if Mr. Groberg obtained these

neighbors’ signatures. (Tr. 65.) Relying upon this representation, Mr. Groberg obtained



the neighbors’ signatures on forms provided by Mr. Welch and returned the completed
forms to Mr. Welch. (Tr. 63-65; P1. Exh. 13, Add. 27-31.)

Before the home was moved to Lot 13, HOI obtained an appraisal which
estimated that the value of the home, once it was moved to Lot 13 and renovated, would
be $138,000. (Tr.247-48.) After the house was moved to Lot 13, the Grobergs retained
a contractor, McClelland Construction, to complete the majority of the renovation work.
(Findings, Add. 4; Tr. 69.) Consistent with Mr. Welch’s suggestion, the Grobergs, along
with family members and friends, also did some of the renovation work themselves,
putting in approximately 416 hours of labor toward the renovation of Lot 13. (P1. Exh.
46, Add. 68-69; Tr. 103-04, 517.) HOI gave the Grobergs substantial control over the
extent of the improvements made to Lot 13. (Findings, Add. 5, 8.)

In November of 1998, the Grobergs and HOI orally agreed to supplement or
amend the terms of the Contract to provide that the purchase price for Lot 13 under the
Contract would be $138,000. (Findings, Add. 8.)°

The Grobergs signed an easement across their property which provided, among

other things, that the property would “be restored in as good of condition as when the

?Although the Grobergs claim they never agreed to pay $138,000 for Lot 13 and
that they never ratified any such amendment to the Contract, the district court found that
the parties had entered into this oral agreement or ratification. (Findings, Add. 8.) The
Grobergs have chosen not to appeal this factual finding, and therefore accept the district
court’s finding for purposes of this appeal.



same was entered upon by the Grantee . . ..” (Pl Exh. 14, Add. 32-37.) Once the
Grobergs granted the easement across their property, HOI’s contractor began excavating
a 24-foot wide trench across the Grobergs’ yard. (Tr. 67.) Upon completion of the work,
HOTI’s contractor filled the trench where the lines were laid across the easement and
leveled it to a rough grade. (Tr. 94; P1. Exh. 41, Add. 61-64; P1. Exh. 42, Add. 65-67.)

At HOD’s suggestion, the Grobergs terminated the poorly performing general
contractor in December of 1998 and began acting as their own general contractor with
respect to the Lot 13 renovations. (Findings, Add. 5; Tr. 82, 487-89.) Subsequently,
Dean Maltsberger, who had taken over Mr. Welch’s position with HOI, berated the
Grobergs for taking so long and pressured them to quickly complete the renovation work.
(Tr. 456-57,490.)

On October 4, 1999, HOI indicated that it would not sell Lot 13 to the Grobergs
for less $156,532.72, despite its agreement to sell Lot 13 for $138,000. (Pl. Exh. 29,
Add. 53-55; Findings, Add. 8.) When the Grobergs responded that this was not the
purchase price they had agreed to and that they could not afford to pay that price for
Lot 13, HOI demanded that the Grobergs cease their renovation work and turn over the
keys to the renovated house. (Findings, Add. 5.; Tr. 88.) A few days later, the Grobergs

vacated Lot 13 and turned over the keys. (Tr. 88.)
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Although the easement provided that the Groberg Property would be restored to
its pre-construction condition (P1. Exh. 14, Add. 33, 36), and although Mr. Lancelot
understood that HOI was obligated to replace the landscaping if the Grobergs did not
purchase Lot 13 (Tr. 360-61), HOI never replaced the landscaping which had been
destroyed across the easement in the Grobergs’ yard. (Tr. 94; Pl. Exh. 41, Add. 61-64;
Pl. Exh. 42, Add. 65-67.)

Over the course of their work on the house on Lot 13, the Grobergs spent
$10,285.22 of their own funds toward materials, equipment, and utilities for the
renovation of the home. (Findings, Add. 6.) In addition, the Grobergs and their family
members spent approximately 416 hours working on the renovated home. (Tr. 103; P1.
Exh. 46, Add. 68-69.) HOI never paid the Grobergs anything for the labor and materials
which benefitted the house. (Findings, Add. 6; Tr. 102, 105.)

The Grobergs recorded a mechanic’s lien against Lot 13 and later brought an
action against HOI which asserted claims of mechanic’s lien foreclosure, breach of
contract, and unjust enrichment. (R. 42-51.) HOI subsequently sold Lot 13 on
January 25, 2000 to Appellees Margaret M. Dahle (“Dahle”) and John L. Krueger
(“Krueger”) for $149,000. (Findings, Add. 6.)

At the trial of this matter, the district court rejected the mechanic’s lien claim,

holding that the Grobergs’ equitable ownership of the property precluded them from
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asserting a mechanic’s lien, that the Grobergs had not provided labor and materials “at
the instance” of HOI or its agent, and that the Grobergs had waived their right to assert a
mechanic’s lien against Lot 13 when they signed the Real Estate Purchase Contract.
(Findings, Add. 7-8.) The court denied the Grobergs’ breach of contract claim, holding
that HOI had not breached the Contract. (Findings, Add. 8-9.) The district court denied
the Grobergs’ unjust enrichment claim, holding that HOI had not requested the
Grobergs’ work and had not been guilty of misleading conduct. (Findings, Add. 9-10.)

As aresult of the trial court’s ruling, HOI obtained the benefit of the Grobergs’
oversight of the renovation of Lot 13, including materials and labor provided directly by
the Grobergs, without ever paying for this benefit. HOI received a free easement across
the Grobergs’ yard. HOI even avoided paying to replace the landscaping on the Groberg
Property which had been destroyed when the lines were laid across the easement.

The Grobergs, on the other hand, did not benefit from their relationship with HOI
and the trial court’s ruling. The Grobergs were left with no reasonable opportunity to
purchase the home they had spent several years renovating, no reimbursement for their
out-of-pocket materials expenditures of $10,285.22 which had been used to improve Lot
13, no remuneration for approximately 416 hours of labor on the house on Lot 13, and no
repairs to the electrical and plumbing in the Grobergs’ old house where they still reside

today. The Grobergs were left with a 24-foot wide easement across the west side of their

12



yard for which they received no compensation. To make matters worse, the Grobergs
received no compensation for the landscaping in their yard which had been destroyed
across the easement. The Grobergs appeal the district court’s ruling.
SUMMARY OF ARGUMENT

The fact that the Grobergs entered into a contract to purchase Lot 13 did not
preclude them from recording a mechanic’s lien to recover the value of the labor and
materials they furnished toward the improvement of that property. The Grobergs’
equitable interest in the property was repudiated by HOI by the time the Grobergs sought
to enforce their lien. In any event, Utah law does not preclude a former equitable owner
from asserting a mechanic’s lien against property he or she never actually acquires. The
uncontroverted facts at trial showed that HOI influenced, suggested, solicited, and
authorized the Grobergs’ work on Lot 13. Thus, the Grobergs’ work was performed “at
the instance” of HOI as required by Utah’s mechanic’s lien statute. The language in the
contract signed by the Grobergs does not constitute an unambiguous waiver of the
Grobergs’ right to assert a mechanic’s lien.

As an alternative to the Grobergs’ mechanic’s lien claim, the Grobergs are entitled
to judgment on their breach of contract claim. Although the district court ruled that HOI

was contractually obligated to sell Lot 13 to the Grobergs for $138,000, HOI refused to
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sell Lot 13 to the Grobergs for less than $156,532.72. The district court erred in holding
that HOI did not breach its contract with the Grobergs.

The district court held that a claim under the contract-implied-in-law prong of
unjust enrichment requires a showing of a misleading act or request for services by the
defendant. Although there was ample evidence of HOI’s misleading conduct and
requests for the Grobergs to perform work on Lot 13, the implied-in-law arm of unjust

enrichment requires no such showing.

ARGUMENT

L. THE GROBERGS ARE ENTITLED TO A MECHANIC’S LIEN AGAINST
LOT 13

The district court gave three reasons for rejecting the Grobergs’ mechanic’s lien
claim: (1) the Grobergs’ equitable ownership of Lot 13 precluded them from asserting a
mechanic’s lien; (2) the Grobergs’ improvements to Lot 13 were not provided “at the
instance of the owner” as required by UTAH CODE ANN. § 38-1-3; and (3) the Grobergs
waived their right to assert a mechanic’s lien when they signed the Contract. None of
these bases are valid reasons for denying the Grobergs’ mechanic’s lien.

A.  The Grobergs’ Mechanic’s Lien Is Not Precluded by Their Equitable
Interest in Lot 13

The district court ruled that the Grobergs’ equitable ownership of Lot 13

precluded them from pursuing a mechanic’s lien against that property. (Findings, Add.
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7-8.) There are two serious problems with this legal conclusion. First, any equitable
interest the Grobergs may have had in Lot 13 had been surrendered by the Grobergs and
repudiated by HOI by the time the Grobergs asserted their mechanic’s lien. Second, even
if the Grobergs were considered equitable owners at the time they asserted their
mechanic’s lien, there is no statute or reported case in Utah which suggests that such
equitable ownership precludes the filing of a mechanic’s lien.
1. Any Equitable Interest the Grobergs May Have Had in Lot 13 Was
Surrendered by the Grobergs and Repudiated by HOI Before the
Grobergs Filed Their Mechanic’s Lien
The district court did not explain why equitable ownership would preclude a
mechanic’s lien. This issue was not raised as an affirmative defense in HOI’s Answer
(R. 85-86) or at any other time prior to trial. HOI’s counsel first raised the issue of
equitable ownership as a bar to a mechanic’s lien in his closing statement at trial. (Tr.
538.) HOI’s counsel contended the Grobergs “can’t be both the owner[s] and be a
protected party [under the Mechanic’s Lien statute].” (Tr. 540.) Thus, HOI seems to be
arguing that a party cannot claim a mechanic’s lien against property and have an
ownership interest in that property at the same time. Assuming for the sake of argument

that this is a correct statement of the law in Utah, this concept would not be applicable to

the present case because any equitable interest the Grobergs may have had in Lot 13 was
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surrendered by the Grobergs and repudiated by HOI long before the Grobergs asserted
their mechanic’s lien.

The vendee under an executory land contract is considered an equitable owner of
that property:

In such an executory contract [for the sale of land] the vendee . . . acquires

all the incidents of ownership except legal title. He is therefore in equity

properly regarded as the owner of the property.
See, e.g., Jelco, Inc. v. Third Judicial Dist. Court, 511 P.2d 739, 741 (Utah 1973). The
Grobergs entered into a written contract for the purchase of the house which was to be
moved to and renovated on Lot 13. Under the Contract, HOI would sell and the
Grobergs would purchase the house on Lot 13 once the renovations were completed. (PL
Exh. 10, Add. 25.) Based upon that agreement, the Grobergs took possession of Lot 13
and performed renovation on the house which was moved to that site. While the
Grobergs had possession of Lot 13 and HOI recognized the Grobergs’ right to purchase
the property under the Contract, the Grobergs were properly considered “equitable
owners” of Lot 13. The Grobergs enjoyed “all the incidents of ownership except legal
title” and they possessed the property under rights granted by an executory contract.

However, HOI later demanded that the Grobergs purchase Lot 13 for substantially

more than the Contract required or else HOI would “terminate the deal and take

possession of the house and offer it for sale.” (Pl. Exh. 10, Add. 54.) When the
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Grobergs were unwilling and unable to purchase Lot 13 for the price demanded by HOI,
HOI re-took possession of Lot 13.

From the time that it re-took possession of Lot 13, HOI acted in every respect as if
the Grobergs’ contractual rights to Lot 13 had been terminated. HOI ultimately sold
Lot 13 to Dahle and Krueger without obtaining any type of release from the Grobergs.
HOTI’s actions in selling Lot 13 to a third party are completely inconsistent with its claim
at trial that the Grobergs were equitable owners of the property who enjoyed “all the
incidents of ownership . ...” Clearly, once the Grobergs gave up possession of Lot 13
and HOI reasserted full ownership of that parcel and purported to terminate the Contract,
the Grobergs were no longer equitable owners of the property.*

HOI re-took possession of Lot 13 within a few days after October 7, 1999.
(Findings, Add. 5.) The Grobergs did not record their Notice of Mechanic’s Lien until
almost two months later, on December 2, 1999. Thus, at the time the Grobergs recorded
their mechanic’s lien, they were no longer equitable owners of Lot 13. Accordingly, any
doctrine suggesting that equitable owners are barred from asserting mechanic’s liens
would not apply to the Grobergs in this case. The district court erred in holding

otherwise.

“While the Grobergs’ surrender of possession relinquished their equitable
ownership to Lot 13, it did not affect their rights to seek damages from HOI for breach of
contract.
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2. Utah Law Does Not Preclude an Equitable Interest Holder From
Pursuing a Mechanic’s Lien

Even if the Grobergs were considered equitable owners of Lot 13 at the time they
asserted their mechanic’s lien, Utah law does not preclude equitable owners from
pursuing mechanic’s liens. The district court’s holding in this regard is erroneous.

The Findings of Fact and Conclusions of Law entered by the district court cited no
cases or other authorities on the issue of an equitable owner being precluding from filing
a mechanic’s lien. (Findings, Add. 1-12.) However, in his closing argument, HOI’s
counsel referred the trial court to Roberts v. Hansen, 479 P.2d 345 (Utah 1971), and
argued that since the Grobergs were equitable owners, they could not be both the owners
of Lot 13 and mechanic’s lien claimants. (Tr. 538-40.)

Roberts does not address the issue of whether an equitable owner can file a
mechanic’s lien against the legal owner. Instead, Roberts involved a contractor’s claim
against a purchaser (vendee) under a land sale contract and the commencement of the
limitations period for enforcing a mechanic’s lien. Under the statute at issue in Roberts,
the one-year limitations period started running upon the completion or suspension of the
“original contract.” The statute defined an “original contract” as the contract with the
“owner.” Thus, if the purchaser in a land sale contract were considered the “owner”
under the mechanic’s lien statute, the limitations period would begin to run upon the

completion or suspension of the contract between the purchaser and the contractor.
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The court in Roberts held that the purchaser was deemed an equitable owner and
was “regarded as the owner, within the provisions of mechanics lien statutes confining
such liens to claims for labor or materials furnished for improvements made under
contract with the owner.” Id. at 346. Thus, the court held that, for purposes of
considering the contractor’s lien claim, the purchaser was considered an “owner,” the
contract with the purchaser was an “original contract,” and the contractor’s lien claim fell
outside the statute of limitations. The Court did not comment on whether the purchaser
could have asserted a mechanic’s lien against the legal owner for any work the purchaser
performed on the property.

Appellants’ search of Utah case law has revealed no reported decision suggesting
that a party who enters into a land purchase contract and provides improvements to the
land is precluded from asserting a mechanic’s lien against the property. However,
several reported decisions, including Roberts, do address the related doctrine that a
mechanic’s lien attaches against the interest of the person who requested the work. The
Utah Court of Appeals explained this concept as follows:

It is well established that the holder of an interest in realty which is less

than fee title in the soil may be considered an owner for purposes of the

Mechanic’s Lien Statute. A mechanic’s lien may attach to a leasehold

estate . . . or an equitable interest pursuant to a real estate contract . . . or a

building which has been removed from the land upon which it was
constructed . . . .
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John Wagner Associates v. Hercules, Inc., 797 P.2d 1123, 1130-31 n.6 (Utah Ct. App.
1990) (citations omitted). This is consistent with the direction in the Mechanic’s Lien
statute that the lien “shall attach only to such interest as the owner may have in the
property.” UTAH CODE ANN. § 38-1-3.

Therefore, in Roberts, the contractor who was hired by the purchaser could assert
a lien against the equitable interest of that owner (assuming the contractor complied with
the other requirements of the mechanic’s lien statute). Similarly, a contractor hired by
the Grobergs could have asserted a mechanic’s lien which would attach against the
Grobergs’ equitable interest in Lot 13. By the same logic, the Grobergs can pursue a
mechanic’s lien which will attach against HOI's interest in Lot 13. Accordingly, the
decision in Roberts actually supports the argument that the Grobergs can pursue a
mechanic’s lien against HOI’s interest in Lot 13.

3. The Colorado Supreme Court Has Held That Equitable Owners
May Pursue Mechanic’s Liens

Although the circumstances of the present case are somewhat unique, the issue of
whether a purchaser of property is entitled to enforce a mechanic’s lien has been
considered by the Colorado Supreme Court. In Columbia Savings and Loan Association
v. Counce, 446 P.2d 977 (Colo. 1968) (a copy of which is attached at Add. 71-72), Mr.
Counce entered into an agreement giving him the right to purchase certain property once

a house had been constructed on the lot. Id. at 977. Columbia Savings loaned the money
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for the construction of the home and held a trust deed against the property. Id. The court
noted that “the building contractor permitted Counce to do some of the work on the
house . ...” Id. When Counce was not paid for his work and did not exercise his option
to purchase the property, he filed a mechanic’s lien for the value of his labor and
materials. Id. The trial court held that Counce’s mechanic’s lien was valid and
enforceable. d. at 978.

On appeal, Columbia Savings argued that Counce was the equitable owner of the
property and therefore could not claim a mechanic’s lien against the property. Id. The
Colorado Supreme Court disagreed. The court noted that the purchase agreement simply
gave Counce an option to purchase the property, but he was not obligated to do so. 7d.
The Court held as follows:

Although the record clearly supports the inference that Counce intended to

live in the house when it was completed, he owned no interest in it which

would preclude him from claiming a mechanic’s lien under the statute.

Until he exercised the option, he stood as any other person supplying labor

and materials, and was therefore entitled to claim a lien under the

provisions of C.R.S. 1963 86-3-1.

Id. at 978. The circumstances in the present case are strikingly similar. The Grobergs
entered into an agreement which gave them the option, but not the obligation, to
purchase the residence on Lot 13 once renovations were complete. (Findings, Add. 3; P1.

Exh. 10, Add. 26.) Ultimately, HOI re-took the property and never gave the Grobergs

the opportunity to purchase the property at the price provided in the Contract. Thus, HOI
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precluded the Grobergs from exercising their option to become (or to continue as)
equitable owners of Lot 13. Although the Grobergs intended to live in the refurbished
house on Lot 13 when it was completed, this intention did not preclude them from
claiming a mechanic’s lien against the property after the deal fell through.

In short, the Grobergs’ equitable interest in Lot 13 was relinquished by the
Grobergs and repudiated by HOI prior to the Grobergs recording their Notice of
Mechanic’s Lien. Even if the Grobergs were still considered equitable owners, there is
no reported Utah case which supports HOI’s argument that a claimant is precluded from
pursuing a mechanic’s lien against property in which it has an equitable interest. To the
contrary, Utah case law suggests that a person who provides labor and materials can
assert a lien against the ownership interest of the entity who requested the improvements.
And in a case with very similar facts, the Supreme Court of Colorado affirmed a trial
court holding that an equitable owner who did not ultimately purchase the property in
question could pursue a mechanic’s lien to recover the value of work he performed on
that property.

B. The Uncontroverted Facts Show That the Grobergs Provided Labor
and Materials “At the Instance” of HOI

To assert a mechanic’s lien, a claimant is required to have provided the work “at
the instance of the owner or of any other person acting by his authority as agent,

contractor, or otherwise . . . .” UTAH CODE ANN. § 38-1-3. The district court’s second
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reason for rejecting the Grobergs’ mechanic’s lien claim was that the Grobergs’
improvements were not provided “at the instance” of HOI or its agents. (Findings,
Add. 8; Judgment, Add. 15.)

In construing the mechanic’s lien statute, the Utah Supreme Court has recognized
that “[t]he purpose of the mechanic’s lien act is remedial in nature and seeks to provide
protection to laborers and materialmen who have added directly to the value of the
property of another by their materials or labor.” Calder Bros. Co. v. Anderson, 652 P.2d
922,924 (Utah 1982). The Utah Court of Appeals has noted that “[w]e liberally construe
lien statutes to implement their protective purpose.” Interiors Contracting, Inc. v. Smith,
827 P.2d 963, 965 (Utah Ct. App. 1992). Accordingly, the Court must liberally construe
the “at the instance of the owner” requirement to implement the purpose of protecting
persons like the Grobergs who add value to property by furnishing labor and materials.

In examining the “at the instance of the owner” requirement of the Mechanic’s
Lien statute, the Utah Supreme Court has noted that “[t]he word ‘instance’ denotes an
impelling motive, influence, or cause; at the solicitation or suggestion of.” Davis v.
Barrett, 467 P.2d 603, 605 (Utah 1970) (quoting Prows v. Hawley, 261 P. 31, 35 (Utah
1928) (emphasis added)). The Utah Court of Appeals has noted that “the owner consent
required by a mechanics’ lien statute is merely authority to commence work on

improvements.” Bailey v. Call, 767 P.2d 138, 140-41 (Utah Ct. App. 1989) (emphasis
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added). Thus, if the Grobergs’ work was “influenced” by HOI, if the Grobergs’ work
was performed at the “solicitation or suggestion of” HOI, or if HOI gave the Grobergs
“authority to commence work on improvements,” the Grobergs’ work was performed “at
the instance” of HOL.

The uncontroverted facts presented at trial show that HOI “influenced” and
“solicited” the Grobergs’ work, that HOI “suggested” that the Grobergs perform work on
Lot 13, and that HOI “authorized [the Grobergs] to commence work on the
improvements.” Several examples are noteworthy.

Exhibit A to the Contract between the Grobergs and HOI states that “[t]he
Grobergs will move a house [to Lot 13] and rehabilitate the house . . ..” (Pl Exh. 10,
Add. 26 (emphasis added.)) This language not only suggests that the Grobergs
rehabilitate the house to be moved on Lot 13, it contractually requires the Grobergs to do
so. In addition, Dick Welch, an undisputed agent of HOI, admitted at trial that he
suggested that the Grobergs perform work on the house:

Q: [Grobergs’ counsel] Did you tell the Grobergs that they could save money
by doing work on the house themselves?

A:  [Dick Welch] Absolutely. That was a foregone conclusion.

Q:  Did you recommend that Mr. Groberg go and secure the house before it
was moved, by putting locks on it?
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A:  Yes.
(Tr. 333.) The Grobergs retained McClelland Construction to act as the general
contractor for the renovations on Lot 13. (Findings, Add. 4; Tr. 69.) Nonetheless, Mr.
Welch testified that HOI’s renovation documents contemplated that the Grobergs would
install “upgrades” outside the scope of McClelland’s contract.

Q:  [Grobergs’ counsel] What are these “owner to do” funds [listed in the loan
application]?

A: [Dick Welch] Those were things like refrigerators, appliances of all types,
some contingency money that we’d put in there for [the Grobergs] to draw

from so they could do extra little upgrades they may want to put in the
house.

Q:  So, these were things that the owners were — that the Grobergs were going
to take care of outside of the McClelland contract?

A: That’s correct.

Q:  And it was understood that they would be doing at least $12,000 worth of
this in conjunction with this renovation?

A:  That’s what was proposed, yes.
(Tr. 337-38.) Clearly, Mr. Welch “influenced” the Grobergs to begin doing renovation
work themselves by suggesting that they could save money by doing so. Mr. Welch also
contemplated that the Grobergs would provide materials and “extra little upgrades” for

the house renovation outside the contract with the general contractor.
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Third, Dean Maltsberger, another agent of HOI, admitted that there were certain
items to be performed by the Grobergs outside the McClelland contract: “Well,
McClelland had a contract and then there were items that were to be done by the owner,
some of which were bid by subcontractors which were not included in the McClelland
contract.” (Tr. 449.) Mr. Maltsberger also admitted that, after the Grobergs terminated
McClelland Construction, he pressured the Grobergs to finish the house quickly:

I told [the Grobergs] I thought it would be a really good idea if they would

try to finish the house as quickly as they could, get the loan and everything

settled, move in, and then do the projects that they wanted to do beyond

what had been done at a later time.

(Tr. 458.) Shauna Groberg’s recollection of the meeting with Mr. Maltsberger is more
detailed:

[Mr. Maltsberger] came in very angry. We were working on the house, it

was after dark. He came in yelling at me, he swore at me, he says, When

are we going to get this house finished, when are you going to get this

house done.

(Tr. 195.) Mr. Maltsberger admitted that he used “strong words” and probably even foul
language in berating Mrs. Groberg for not finishing the house quickly enough. (Tr. 456-
57, 490.)

Finally, the district court found that HOI had given the Grobergs “substantial

control as to the construction that was pursued and the costs associated with the

renovation” of Lot 13. (Findings, Add. 5, 8.) By giving the Grobergs “substantial
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control” over the renovation, HOI clearly authorized the Grobergs to “commence work
on improvements.” This authorization constitutes “the owner consent required by [the]
mechanics’ lien statute . . . .” Bailey, 767 P.2d at 140-41.

In short, the Contract obligated the Grobergs to renovate Lot 13. Dick Welch
recommended that the Grobergs do some of the renovation work themselves to save
money. HOI’s representatives acknowledged that HOI expected the Grobergs to do
some work outside the contract of the general contractor. HOI’s representative pressured
the Grobergs to finish the house after the general contractor had been terminated. And
the district court found that HOI had given the Grobergs “substantial control” over the
renovation work. This uncontroverted evidence, taken from the Contract, from the
testimony of HOI’s agents, and from the district court’s findings, clearly establishes that
HOI “influenced” the Grobergs to perform work themselves on Lot 13, “suggested” that
the Grobergs perform the work, “solicited” the Grobergs’ work, and “authorized [the
Grobergs] to commence work on the improvements.” Under the definitions provided by
the Utah appellate courts, the Grobergs’ work was clearly performed “at the instance” of
HOI, and the district court erred in holding to the contrary.

C. The Provisions of the Contract Did Not Constitute a Waiver of the
Grobergs’ Right to a Mechanic’s Lien

The district court held that the Grobergs “waived, released, surrendered, or

contracted away their lien rights when they signed the Real Estate Purchase Agreement

27



with its provision that the Grobergs could opt to have each party ‘returned to its former
estate as to ownership of properties and debt.”” (Findings, Add. 8.) The district court
erred in construing the language in the Contract as a waiver of the Grobergs’ mechanic’s
lien rights.

Under the law applicable when the Grobergs signed the Contract,’ a party was
allowed to waive his or her right to a mechanic’s lien, but only under certain
circumstances. The Utah Supreme Court allowed a written waiver of lien rights only if
the language was unambiguous (i.e., susceptible of only one interpretation) and
supported by valuable consideration. Holbrookv. Webster’s, Inc., 320 P.2d 661, 663
(Utah 1958).

Brimwood Homes, Inc. v. Knudsen Builders Supply Co., 385 P.2d 982, 984 (Utah
1963), provides an example of the Utah Supreme Court’s careful scrutiny of language
purporting to waive mechanic’s liens for future work. In Brimwood Homes, the
contractor signed a document containing the following provision: “[T]he undersigned
hereby waives, releases and discharges any lien or right to lien the undersigned has or
may hereafter acquire against such real property.” Id. at 984. The Utah Supreme Court

held that this language did not waive a mechanic’s lien on future work:

The current mechanic’s lien law, which became effective on April 30, 2001,
provides that a party may not waive its lien rights by agreement. UTAH CODE ANN.
§ 38-1-29.
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Under the circumstances of this case we do not believe that the defendant,
nor the plaintiff, intended that the release and waiver agreement would
relate to any future lien rights which the defendant might acquire. The
executed documents, designated as a “release and waiver” related only to
the particular debt paid and receipted for in the particular transaction
encompassed by that particular instrument. This included any lien the
defendant “has or may hereafter acquire against said property” in regard
only to that particular debt.

Id. at 984.

In the present case, the district court held that the following language constituted a
waiver of the Grobergs’ lien rights:

[I]f John and Shauna Groberg do not complete the dwelling located on lot

#13, Madison Subdivision, or they do not feel the new house on Lot 13,

Madison Subdivision has equal value to the former home at 7395 West

3100 South, then Housing Opportunities, Inc. will exchange Lot #13 for

the property at 7395 West 3100 South, returning each to its former estate

as to ownership of properties and debt.
(PL. Exh. 10, Add. 26 (emphasis added.)) It should be noted that neither the Contract nor
its attachments make any mention of mechanic’s liens. (Pl. Exh. 10, Add. 23-26.) The
Contract contemplates that the Grobergs will sell their residence at 7395 West 3100
South to HOI and that HOI will sell the renovated home on Lot 13 to the Grobergs. The
language quoted above referring to restoring the status quo as to “ownership” and “debt”
clearly relates to the contemplated “exchange” of Lot 13 for the property at 7395 West

3100 South. (P1. Exh. 10, Add. 26.) Nothing in this provision suggests that the

Grobergs waive their right to mechanic’s liens for labor and materials they provide on
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Lot 13. In fact, HOI did not even suggest that the Grobergs perform renovation work
themselves until affer the Contract had been executed. (Tr. 60.) It defies reason to
suggest that the Grobergs clearly intended to waive a right they had not yet thought about
acquiring. The language quoted above certainly is not a clear and unambiguous waiver
of the Grobergs’ mechanic’s lien rights. Given the Utah Supreme Court’s rejection of
the much more specific release language in Brimwood Homes, the language quoted
above cannot be construed as an unambiguous waiver of the Grobergs’ future
mechanic’s lien rights.

In summary, there is no basis in Utah law for holding that the Grobergs’ equitable
interest in Lot 13 precluded them from pursuing a mechanic’s lien against that property.
The uncontroverted facts show that the Grobergs performed work on Lot 13 “at the
instance” of HOI or its agents. And the language in the Contract does not constitute an
unambiguous waiver of the Grobergs’ right to pursue a mechanic’s lien for future work
performed.

The district court’s ruling with respect to the Grobergs’ mechanic’s lien claim
should be reversed because each of the three bases relied upon by the district court in
denying the Grobergs’ mechanic’s lien claim is erroneous. Because the district court
found that the Grobergs provided $10,285.22 worth of materials, equipment, and utilities

for the renovation of the home, the Court should hold that the Grobergs have a valid
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mechanic’s lien against Lot 13 for at least this amount. In addition, the Court should

remand to the district court the issue of the value of the labor provided by the Grobergs,

which value shall be added to the amount of the mechanic’s lien. Finally, the award of
attorney’s fees to HOI for prevailing on a mechanic’s lien claim should be reversed, and
the Grobergs should be allowed to recover their attorney’s fees for pursuing the
mechanic’s lien claim at trial and on appeal.

II. INTHE ALTERNATIVE, THE GROBERGS ARE ENTITLED TO
RECOVER DAMAGES RESULTING FROM HOI’S BREACH OF
CONTRACT
If the Court finds that the Grobergs are not entitled to a mechanic’s lien for the

value of the labor and material they furnished on Lot 13, the Grobergs would clearly be

entitled to damages resulting from HOI’s breach of its Contract with the Grobergs.

A. HOI Was Contractually Obligated to Sell Lot 13 to the Grobergs for
$138,000

Although the Contract between HOI and the Grobergs did not specify the price at
which the Grobergs would be entitled to purchase the renovated house on Lot 13
(Findings, Add. 7; P1. Exh. 10, Add. 23-26), the district court concluded that HOI was
obligated under the Contract to sell the renovated house on Lot 13 to the Grobergs for

$138,000.00. (Findings, Add. 8; Judgment, Add. 15.)
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B.  HOI Never Offered to Sell Lot 13 to the Grobergs for $138,000

The district court’s findings established that once the renovations on Lot 13 were
nearing completion, HOI never offered to sell the house to the Grobergs for $138,000.00.
In correspondence dated October 4, 1999, HOI indicated that it would not sell Lot 13 to
the Grobergs for less than $156,532.72. (Findings, Add. 5.; P1. Exh. 29, Add. 53-55.) In
a letter dated October 5, 1999, HOI indicated that if the Grobergs did not agree to
purchase Lot 13 for $156,532.72, HOI would take possession of Lot 13 and market it for
sale. (Findings, Add. 5; P1. Exh. 30, Add. 56-58.) When the Grobergs indicated their
inability and unwillingness to pay $156,532.72 for the property, HOI retook possession
shortly after October 7, 1999. (Findings, Add. 5.) HOI subsequently sold the home to
Dahle and Krueger for $149,000.00. (Findings, Add. 6.)

C.  The Grobergs’ Damages Resulting From HOI’s Breach of Contract
Were Clearly Established at Trial

The Utah Supreme Court has noted that “[t]he measure of damages for breach of
contract for the conveyance of land is the difference between the contract price and the
market value at the time of the breach.” Terry v. Panek, 631 P.2d 896, 897 (Utah 1981).
The evidence at trial established that in June of 1999, HOI’s appraiser estimated the
value of the house on Lot 13 at $155,000.00. (P1. Exh. 25, Add. 38-52.) HOI presented

no argument or evidence to contest this value. Accordingly, the Grobergs’ damages from
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HOI’s breach of contract are $17,000 — the difference between the sale price required
by the Contract ($138,000) and the undisputed value of Lot 13 (§155,000).

Although its findings clearly indicated that HOI was contractually obligated to sell
Lot 13 for $138,000.00 and that HOI’s last offer to the Grobergs was a sale price of
$156,532.72, the district court inexplicably and erroneously concluded that “the
Plaintiff[s] did not meet [their] burden of proof as to a breach of contract in this matter.”
(Findings, Add. 9.) To remedy this error, this Court should reverse the district court’s
ruling as to the Grobergs’ breach of contract claim. The Court should award $17,000.00
in damages to the Grobergs, constituting the difference between the $155,000.00
appraised value and the $138,000 sales price. Because the Contract contains an
attorney’s fees clause (P1. Exh. 10, Add. 24 at § 17), the Court should also reverse the
award of attorney’s fees against the Grobergs on the breach of contract claim and award
the Grobergs their attorney’s fees on this claim at trial and on appeal.

III. THE GROBERGS ARE ENTITLED TO RECOVER DAMAGES UNDER
THEIR CLAIM OF UNJUST ENRICHMENT

In considering the Grobergs’ unjust enrichment claim, the district court noted
three requirements for the contract-implied-in-law prong of unjust enrichment: (1) the
plaintiffs conferred a benefit upon the defendant; (2) the defendant was aware of the
benefit; and (3) the defendant’s retention of the benefit without payment would be

inequitable under the circumstances. (Findings, Add. 9.) The district court ruled that the
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Grobergs failed to establish that HOI’s retention of the labor and materials would be
inequitable under the circumstances. Relying upon Knight v. Post, 748 P.2d 1097 (Utah
Ct. App. 1988), the district court held that HOI’s retention of the benefit provided by the
Grobergs “is not considered inequitable absent some misleading act, request for services,
or the like by the party who retained the benefit.” (Findings, Add. 9-10.) This
conclusion was erroneous.

A.  The Grobergs Were Not Required to Establish a Misleading Act or
Request for Services to Recover Under Unjust Enrichment

In Knight, the Utah Court of Appeals quoted the following language from

Commercial Fixtures and Furnishings, Inc. v. Adams, 564 P.2d 773 (Utah 1977):
The mere fact that a third person benefits from a contract between two
others does not make such third person liable in quasi-contract, unjust
enrichment, or restitution. There must be some misleading act, request for
services, or the like, to support such an action. Mere failure of

performance by one of the contracting parties does not give rise to a right
of restitution.

Knight, 748 P.2d at 1101 (quoting Commercial Fixtures, 564 P.2d at 774). Both Knight
and Commercial Fixtures involved an unjust enrichment claim by a person who had no
contractual privity with the defendant — i.e., a case involving a third person seeking to
recover for the “benefit from a contract between two others . . ..” Knight, 748 P.2d at
1101. In the present case, the Grobergs did not seek to recover benefits from a contract

between two other parties, so this rationale is inapplicable.
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In Knight, the Utah Court of Appeals noted that Mr. Knight introduced no
evidence that Post requested services of Knight or deliberately misled him. The court
also noted that Knight “failed to show that there is either an express or implied contract
between himself and Post . . ..” Id. In the present case, the Grobergs presented
substantial evidence that HOI requested them to perform services: (1) the Real Estate
Purchase Contract states that the Grobergs “will” move a house to Lot 13 and then
rehabilitate that house (P1. Exh. 10, Add. 26.); (2) Dick Welch suggested that the
Grobergs should do work on the house themselves to save money (Tr. 333, 337-38);
(3) Dick Welch and Dean Maltsberger admitted that the Grobergs were expected to do
some work outside the McClelland contract (Tr. 337-38, 449); and (4) Dean Maltsberger
pressured the Grobergs to finish the house after McClelland had been terminated (Tr.
195, 456-58, 490).

B. In Any Event, the Uncontroverted Evidence at Trial Established That
HOI Misled the Grobergs and Requested the Grobergs’ Services

Even if unjust enrichment required a misleading act or a request for services, the
Grobergs presented ample and uncontested evidence that HOI misled them. At trial, the
Grobergs established the following: (1) Dick Welch originally indicated that the
renovation costs would be $71,500 and asked the Grobergs, “Do you think you can
afford that . . . ?” but later insisted that the purchase price was $138,000 (Tr. 440);

(2) Dick Welch told the Grobergs that their work on the house would “save them money”
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(Tr. 333), but HOI gave no discount to the Grobergs for their work (Tr. 276 ); and (3)
HOI indicated that it would sell the house to the Grobergs for $138,000, but then refused
to sell the house for that amount (Findings, Add. 5.; P1. Exh. 29, Add. 53-55). Clearly,
the facts before the Court in the present case differ significantly from the facts in Knight.

C.  The Utah Supreme Court Allowed Recovery Under Unjust
Enrichment in a Factually Similar Case

The Utah Supreme Court has held in a similar case that parties who make
improvements to property under the expectation that they will reside on the property are
entitled to recover under unjust enrichment. In Jeffs v. Stubbs, certain members of a
religious organization purchased land and deeded it to an entity known as the United
Effort Plan Trust (“UEP”). Jeffs, 970 P.2d at 1239. UEP invited and encouraged its
members to build their homes on UEP land and represented to the members that they
could live on the land permanently. Id. at 1239-40. Subsequently, there was a dissension
in the religious organization, and the group split into two factions. One faction declared
that all those living on UEP land were tenants at will and sought to evict those residents.
Id. at 1240. The other faction (the “claimants”), individuals who had constructed homes
on the UEP land, filed an action claiming that UEP had been unjustly enriched by their
improvements to the land. The trial court granted the claimants relief on their unjust
enrichment claim. /d. On appeal, the Utah Supreme Court upheld the trial court and

ruled that the claimants had an equitable right either to remain on the land for their
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lifetime or to receive compensation for the benefit UEP received from the claimants

improvements. The Court explained as follows:

A party may prevail on an unjust enrichment theory by proving three
elements:

“(1) a benefit conferred on one person by another; (2) an
appreciation or knowledge by the conferee of the benefit; and
(3) the acceptance or retention by the conferee of the benefit
under such circumstances as to make it inequitable for the
conferee to retain the benefit without payment of its value.”

American Towers Owners, 930 P.2d at 1192 (citations omitted). . . .

Regarding the first two elements, the trial court, as discussed above,
found that claimants conferred a benefit by improving the property and that
the UEP knew about, and, indeed, encouraged the improvements.

We addressed the third element in Baugh v. Darley, 112 Utah 1, 184
P.2d 335 (Utah 1947). This court stated:

Unjust enrichment of a person occurs when he has and retains
money or benefits which in justice and equity belong to
another. The benefit may be . . . beneficial services

conferred . . ..

Services officiously or gratuitously furnished are not
recoverable. Nor are services performed by the plaintiff for
his own advantage, and from which the defendant benefits
incidentally, recoverable.

184 P.2d at 337 (internal citations omitted). Here, the claimants improved
the land in reliance upon the UEP’s representations that they could live on
the land for the rest of their lives. Even though the claimants intended to
benefit from the improvements by occupying them during their lifetimes,
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the claimants’ services still conferred a direct, not incidental, benefit on the

UEP. Thus, we uphold the trial court’s equitable remedy for all claimants,

both those occupying land in Arizona and Utah.

Jeffs, 970 P.2d at 1247-48. It should be noted that the Utah Supreme Court did not
require a misleading act or request for services as an element of unjust enrichment.

The relevant facts in Jeffs are very similar to the facts in the present case. Like the
claimants in Jeffs, the Grobergs were encouraged by Mr. Welch to do work on Lot 13,
supposedly for their own benefit. The Grobergs provided materials and services at Dick
Welch’s suggestion and in reliance upon his representations that the Grobergs’ work
would result in a lower purchase price for Lot 13. In the end, however, HOI did not give
the Grobergs any discount for the work they did on Lot 13. (Tr. 276.) The Grobergs,
like the plaintiffs in Jeffs, intended to benefit from the improvements by ultimately
occupying the property they improved. Nonetheless, under the rationale in Jeffs, the
labor and materials provided by the Grobergs conferred a direct, not incidental, benefit
on HOL

In addition, it is undisputed that HOI installed water and other utility lines across
the Grobergs’ property without ever replacing the landscaping in the Grobergs’ yard.
(Tr. 94; PL. Exh. 41, Add. 61-64; P1. Exh. 42, Add.65-67.) At trial, the Grobergs

presented an estimate that the cost to restore the landscaping over the easement would be

$5,933.00. This evidence was never disputed.
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Under the circumstances of the present case, it would be unjust for HOI to retain
the benefit of the labor and material the Grobergs provided without paying for that
benefit. Similarly, it would be unjust to allow HOI to run pipes across the Grobergs’
yard without paying to replace the landscaping which was in place prior to the grant of
the easement. Although the Grobergs’ claim for unjust enrichment does not require
proof of a misleading act or a request for services, there was certainly proof of both in
this case. Accordingly, the district court’s ruling on the Grobergs’ unjust enrichment
claim should be reversed, and the matter should be remanded for a determination of the
amount of damages to be awarded under this claim.

CONCLUSION

For the foregoing reasons, the Grobergs respectfully request the following:
1. With respect to the mechanic’s lien claim:

a. That the district court’s decision denying the Grobergs’ mechanic’s lien
claim be reversed;

b. That the order awarding attorney’s fees on the mechanic’s lien claim
against the Grobergs and in favor of HOI be reversed;

c. That the mechanic’s lien claim be remanded to the district court for entry of
an order stating that the Grobergs have a valid mechanic’s lien against Lot

13 for the following amounts: (1) the $10,285.22 worth of materials,
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equipment, and utilities the district court found had been provided by the
Grobergs for the renovation of Lot 13; (2) the value of the labor provided
by the Grobergs, which shall be determined by the district court; (3) the
reasonable attorney’s fees incurred by the Grobergs in pursuing their

mechanic’s lien claim at trial and on appeal.

2. In the alternative, with respect to the breach of contract claim:

a. That the district court’s ruling on the breach of contract claim be reversed,;

b. That the order awarding attorney’s fees on the breach of contract claim
against the Grobergs and in favor of HOI be reversed,;

c. That judgment on the contract claim be entered in the amount of
$17,000.00 (constituting the difference between the $155,000.00 appraised
value and the $138,000 sales price) plus the reasonable attorney’s fees
incurred by the Grobergs in pursuing their breach of contract claim at trial
and on appeal.

3. In the alternative, with respect to the unjust enrichment claim:

a. That the district court’s ruling on the Grobergs’ unjust enrichment claim be
reversed;

b. That the district court determine the amount of damages to be awarded to

the Grobergs under their unjust enrichment claim.
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H,
DATED this (7T day of April, 2002.

KIRTON & McCONKIE

BryagH. Booth
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I hereby certify that on this /7%  day of April, 2002, I caused #'true and correct
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J. Bruce Reading

Scalley & Reading, P.C.

261 East 300 South, Suite 200
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Rodney Gilmore
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J. Bruce Reading (#2700)

SCALLEY & READING, P.C.
Arttorneys for Housing Opportunites
261 East 300 South, Suite 200

Salt Lake City, Utah 84111
Telephone: (801) 531-7870
Facsimile: (801) 531-7968

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

JOHN GROBERG and SHAUNA GROBERG, FINDINGS OF FACT AND
- : CONCLUSIONS OF LAW
Plamnuffs,

Vs.

HOUSING OPPORTUNITIES, INC., 2 Utah P

nonprofit corporation, MARGARET M. DAHLE, | Civil No. 990912183
JOHN L. KRUEGER, and GRANITE CREDIT  Judge Tyrone E. Medley
UNION, a Utah corporation, :

Defendants.

THE ABOVE-ENTITLED MATTER was brought on for trnal before the Honorable Tyrone
Medley, judge of the above-entitled court, on Aprl 11 and 12, 2001. The Plaintffs appeared in
person with their attorney of record, Bryan H. Booth. Defendant Housing Opportunides, Inc.,
appeared through its authonized representative and it attorney of record, J. Bruce Reading.
Defendants, Margaret M. Dahle and John L. Krueger and Granite Credit Union, did not appear but
entered into a stipulation with Housing Opportunites, Inc. wheremn Housing Opportunities, Inc.
would indemnify and hold harmless these co-defendants on any judgment that may be entered
agamnst them. The presence of Ms. Dahle and Mr. Krueger was excused by sdpulation of the parties
and by approval of the Court. Having heard testmony and argument of the parties and being fully

advised in the premises, the Court enters the following
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FINDINGS OF FACT

1. The Plainuffs, John Groberg and Shauna Groberg, (“Grobergs”) are residents of Salt
Lake County, State of Utah.

2. The Defendant, Housing Opportunites, Inc., (“HOI”) is a Utah non-profit
corporation, with its prncipal place of business in Salt Lake County, State of Utah.

3. The Defendants, Margaret M. Dahle and John L. Krueger, (“Dahle & Krueger”) are
residents of Salt Lake County, State of Utah.

4, The Defendant, Granite Credit Union (“Granite”) is doing business within Salt Lake
County, State of Utah.

5. The Plamntiffs own residental real property located at 7395 West 3100 South in
Magna, Utah (“The Groberg Property”).

6. In 1996 Housing Opportunities, Inc. began to develop the West Madison
Subdivision (the “Subdivision”) on property adjacent to the Groberg Property.

7. In order to develop the Subdivision, HOI required two easements across the
Groberg Property for water, irfgation, and/or sewer lines.

8. HOI entered into negonations with the Grobergs for the grant of the easements,
HOT’s purchase of the Groberg Property, and the Grobergs’ purchase of one of the renovated
houses in the Subdivision.

9. At some point between June 17, 1996 and July 15, 1996, Dick Welch, a
representative of HOI, drafted a rough estimate of the costs of renovatng a home in the

Subdivision. Mr. Welch gave this estimate to the Grobergs.
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10 The document drafted by Mr Welch estumated that the renovanon costs for a home
in the Subdivision would be approxumately §71,500 (Plamnuffs’ Exhubit 7))

11 On July 15, 1996, the Grobergs and HOI entered into a Real Estate Purchase
Contract (Plamnuffs’ Exhubit 10) which included terms addressing the following-

a. HOI would purchase the Groberg Property for $87,500 00

b. The Grobergs would purchase a house on Lot 13 of the Subdivision from
HOL

c. If necessary, HOI would assist the Grobergs in obtarming a mortgage from a
bank pool fund or other banking sources to cover the costs of rehabilitating the house on
Lot13

d. The Grobergs would sign a utility easement across the west side of the
Groberg Property.

e. If the Grobergs did not complete the house on Lot 13 or did not believe that
the new house on Lot 13 had equal value to the Groberg Property, the Grobergs had the
option to retain the Groberg Residence and would not be required to purchase the house on
Lot 13.

f. If the Grobergs exercised this option, each of the parties would be returned
to their former estate as to ownership of properties and debt.

g Any improvements made by HOI to the Groberg Property would remain if
the Grobergs opted not to buy the house on Lot 13

h. HOI intended to place the Grobergs m an equal or better house for the same

mortgage which the Grobergs currently had on the Groberg Property
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12, At the tmalin this matter, counsel for the Defendants objected to any parol evidence
being admutted to explain any of the integrated poruons of the contract. The Court took the
objection under advisement.

13 The Grobergs after signing the contract executed a promissory note on the 1* dav of
Apnl, 1998, 1n the amount of §83,770 00 at zero percent (0%) nterest (Plamnuffs’ Exhibit 17)

14 On Apnl 1, 1998, the Grobergs entered into a home repair contract with McClellan
Construction as theiwr contractor to rehabilitate the premuses on Lot 13 of the Subdivision (Planaffs’
Exhibit 21).

15. In May of 1998, before the house had been moved to Lot 13, an appraisal was done
based upon Lot 13, the home and projected renovation of the home anticipated by the
Rehabiitation Contract (Plamuffs’ Exhibit 21). This appratsal estimated the value of the house and
lot at $138,000.00.

16 After the May 1998 appraisal was completed, HOI told the Grobergs that the
purchase prce for the home on Lot 13 of the Subdivision would be for the appraised prce of
$138,000.00.

17 On November 11, 1998, HOI sent a letter to the Grobergs stating that the purchase
prce of the home on Lot 13 was set at the appraised price of $138,000.00. (Planuffs’ Exhibit 27)
HOI stated that 1t would arrange financing for the Grobergs to purchase the home on Lot 13 fora
“sales price” of $138,000 plus approximately $40,000 to rexmburse HOI for development and
rehabilitation costs.

18 After recespt of the November 11, 1998 letter, the Grobergs continued to

rehabilitate the home on Lot 13 using their contractor, McClellan Construction.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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19 After consulting with HOI, the Grobergs termunated McClellan Construction 1n
December of 1998.

20. After December of 1998, the Grobergs acted as their own contractor and contaued
to pursue the repair and the rehabilitation of the home on Lot 13.

21. On October 4, 1999, HOI sent a letter to the Grobergs’ artorney. (Plamntiffs’ Exhibic
29) In thatletter, HOI stated that it would not sell the house on Lot 13 to the Grobergs for less
than §156,532.72.

s On October 5, 1999, HOI sent another letter to the Grobergs’ attorney indicating
that 1f the Grobergs did not agree 1n wnting to purchase the house on Lot 13 for the prce
menuoned m the October 4, 1999 letter, “the Housing Authonty and HOI will take possession of
the house on lot 13, demand all keys and removal of any personal property belonging to Groberg,
and begin to market the house for sale.” (Plaintuffs’ Exhibit 29.)

23, The Grobergs informed HOI that the Grobergs could not alford to purchase the
house on Lot 13 for the price demanded by HOL

24 On October 7, 1999, HOI sent a letter to the Grobergs’ attorney which states:
“Please imnstruct the Groberg’s [sic] to immediately remove any personal property from the premises
and to turn over all keys to Dean Maltsberger at our offices.” (Plamntffs’ Exhubit 32.)

25.  Shortly thereafter, the Grobergs removed their personal property from the home and
turned over the keys to HOL

26.  Poor to turning over the keys, the Grobergs had substannal control as to the

construction that was pursued and the costs associated with the renovaton.
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27. Pror to making payments to McClellan Construction or the Grobergs, HOI
inspected the renovation work on the house on Lot 13 in order to confirm the amount of work
completed. HOI did not request that the renovation work be done on the house on Lot 13.

28. During the renovation process, the Grobergs used their own funds to pay $10,285.22
toward matenals, equipment, and ualites for the house on Lot 13. HOI never reimbursed the
Grobergs for this amount.

29. On December 2, 1999, the Grobergs recorded a Mechanics Lien against Lot 13
(Planaffs” Exhibit 33).

30. Pdor to the contract being signed, Plaintiffs’ Exhibit 7 was prepared by Mr. Dick
Welch, which was a rough estimate and not a complete contract.

31. The home and Lot 13 was sold to Dahle & Krueger on January 25, 2000, for
$149,000.00.

32. At the time of sale HOI had paid $173,034.52 in costs to develop, administer and
rehabilitate Lot 13 and the home on Lot 13.

CONCLUSIONS OF LAW

1. The Court finds that the contract (Plaintffs’ Exhibit 10) is an integrated contract as

to the following issues:
a. HOI would purchase the Groberg Property for $87,500.00.
b. The Grobergs would purchase a house on Lot 13 of the Subdivision from

HOL

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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c. If necessary, HOI would assist the Grobergs mn obtaiming a mortgage from a
bank pool fund or other banking sources to cover the costs of rehabilitaung the house on

Lot 13.

d. The Grobergs would sign a utility easement across the west side of the

Groberg Property

e. If the Grobergs did not complete the house on Lot 13 or did not beleve that
the new house on Lot 13 had equal value to the Groberg Property, the Grobergs had the
option to retain the Groberg Residence and would not be required to purchase the house on

Lot 13.

f. If the Grobergs exercised this option, each of the parties would be returned
to thewr former estate as to ownership of properties and debt.
g Any improvements made by HOI to the Groberg Property would remarn 1f

the Grobergs opted not to buy the house on Lot 13

h. HOI intended to place the Grobergs in an equal or better house for the same
mortgage which existed at that tme on the Groberg Property.

2. Based upon this Conclusion, Defendants’ continuing objecuon as to the admussion
of parol evidence as to these 1ssues 1s sustained and all such evidence 1s deemed madmussible and has
not been considered by the Court.

3. The contract 1s not integrated as to the purchase pnce of Lot 13 and the house on
Lot 13 and parol evidence 1s admutted as to thus issue only.

4, The Plamuffs did not sustain their burden of proof on their claim for foreclosure of

the Mechanics Lien for the following reasons:

FINDINGS OF FACT AND CONCLUSIONS OF LAwW
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a. The purpose of the lien statute is to ensure payment to partes who supply
matenal or labor to property

b. The Grobergs were equitable owners of the property and had substantal
control over the extent and cost of tmprovements on Lot 13.

c. The Court finds that HOI 1s the record owner of Lot 13, but the
improvements to the property were not requested by HOI or provided at the instance of
HOL

d. Finally, the Grobergs waived, released, surrendered or contracted away their
lien nghts when they signed the Real Estate Purchase Agreement with its provision that the
Grobergs could opt to have each party “returned to its former estate as to ownership of
properties and debt.”

e. Consideration for both the labor and the matenals requested by the
Grobergs 1s found 1n the onginal contract signed by the partes.

3. The Court finds by a preponderance of the evidence that the parties orally agreed

that the purchase price of Lot 13 would be the appraised value which was later determined to be

$138,000.00. In the alternauve, the court concludes that HOI's November 11, 1998 letter (Plamnuaffs’

Exhibit 27) construted an amendment to the Real Estate Purchase contract and that the Grobergs

ratified this amendment by conanung renovation work on Lot 13 after recerving the November 11,

1998 letter.

6. The Planuffs have failed to establish that there was an oral agreement that the

purchase price of the house on Lot 13 would be the cost of the renovaton.
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7 For the foregoing reasons the Plantff did not meet 1ts burden of proof as to a
breach of contract 1n this matter

8 Based upon the integrated nature of the contract as previously found, the
consideration for the easement set forth in the contract was the fencing placed on the Groberg
Property, umganon, improvements, the Grobergs’ opton to be returned to their former estate as to
debt and property, the night of the Grobergs to uthze loan proceeds with no interest, and the
opporttunity to end up with a new home in a new subdivision with the same mortgage

9 Evidence from the Plainnffs as to addinonal compensation being promused for the
easement 1 the form of $20,000 00 or discounts on the purchase prce of the home on Lot 13 was
contradicted by equal evidence on the part of the Defendant that no such agreement was ever made
Based upon thus fact, the Plamuffs did not prove, by a preponderance of the evidence, that any such
agreement existed

10 Based upon the foregoing, the Plamntiffs have not met their burden of proof n
establishing that additional compensaton should have been paid for the easement.

11 In order for the Plamnuffs to prevail under their unjust enrichment claim, they must
establish under a contract implied 1 law that the Plamuffs conferred a benefit upon the Defendant,
the Defendant was aware of the benefit, and the Defendant’s retention of the benefit without
payment would be mequitable under the circumstances Plamuffs’ claim for a contract imphed mn
law fails on the third prong of thus test

12 In Knght v. Post, 748 P 2d 1097 (Utah Ct App 1988), the Utah Supreme Court gave
guidelines as to how to determine whether the retention of the benefit would be mequitable The

Court held that retention of a benefit without payment 1s not considered inequtable absent some
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musleading act, request for services, or the like by the party who retained the benefit. The Court
finds that HOI did not request the improvements to the house on Lot 13 The Court further finds
no musleading conduct on the part of HOI Thus, the Court is unable to conclude that it would be
mnequutable for HOI to retain the benefits provided by the Grobergs without paying for those
benefits

13. As to unjust ennchment tmposed by a contract implied 1n fact, the elements are that
the Defendants requested the Plaintffs to perform the work, the Plainnffs expected to be
compensated and the Defendants knew or should have known the Plainuffs expected to be
compensated.

14. The Court has already found that Defendants did not request Plaintffs to do the
work.

15.  The tesumony 1s clear that at the time the work was done the Grobergs knew that
they were going to live 1n the home and did not expect to be compensated and for this and the
foregoing reason unjust enrichment based upon a contract imphed m fact must fail.

16. With respect to HOI’s counterclaim, the evidence established that the Grobergs had
no contractual obligation to repay HOI for excess renovation costs The Grobergs did not breach
any duty of good faith and fair dealing inherent 1n their contract with HOI. Finally, HOI’s
negligence claim was not mcluded m 1ts pleadings and 1s not well t;xken.

17. HOI faied to meet 1ts burden to establish that the Grobergs breached any contract
or any standard of good faith or fair dealing Accordingly, Defendants’ Counterclaim must fail as no

cause of action.
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DATED this day of May 2001.

BY THE COURT:

%MM glz2jo)

one E. Medley
stact Court Judge

Approved as to form:

Bryan H. Booth
Attorney for Plainuffs
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CERTIFICATE OF SERVICE

[ hereby certfy that [ mailed, postage prepaid, a true and exact copy of the foregoing
FINDINGS OF FACT AND CONCLUSIONS OF LAW to the following party on the .23

day of May 2001.

Bryan H. Booth
Kirton & McConkie
Attorney for Planuaffs
1800 Eagle Gate Tower
60 East South Temple
P.O. Box 45120
Salt Lake City, Utah 84145-0120

Rodney Gilmore
Attorney for Krueger and Dahle
P.O. Box 1971

Layton, Utah 84041 f
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J. Bruce Reading (#2700)

SCALLEY & READING, P.C.
Attorneys for Housing Opportunities
261 East 300 South, Suite 200

Salt Lake City, Utah 84111
Telephone: (801) 531-7870
Facsimile: (801) 531-7968

IN THE THIRD JUDICIAL DISTRICT COURT

IN AIND T'OR SALT LakE COUNTY, STATE OF UTAH

JOHN GROBERG and SHAUNA GROBERG, ORDER AMD JUDGMENT
Plaintffs, '

VS.

| Civil No. 990912183

HOUSING OPPORTUNITIES, INC., a Utah | Judge Tyzone E. Mr ‘ley

aonprofit co poration, MARGARET M. DAHLE,
JOHN L. KRUZGER, and GRANITE CREDIT
UUNION, a Utan corporation,

Defendants.

THE ABOVE-ENTITLED MATTER was brought on for tral before the Honorable Tyrone
Medley, judge of the above-entitled court, on Aprl 11 and 12, 2001. The Plaintiffs appeated in
person with their attorney of record, Bryan H. Booth. Defendant Housing Opportunities, Inc.,
appeared through its authorized representative and it attorney of record, J. Bruce Reading.
Defendants, Margaret M. Dahle and John L. Krueger and Granite Credit Union, did not appear but
entered into a stipulation with Housing Opportunities, Inc. wherein Housing Opportunities, Inc.
would indemnify and hold harmless these co-defendants on any judgment that may be entered
against them. The presence of Ms. Dahle and Mr. Krueger was excused by stipulation of the parties
and by approval of the Court. The Court having heretofore entered its Findings of Fact and
Conclusions of Law, and being fully advised in the premises, now therefor,

IT Is HEREBY ORDERED, ADJUDGED AND DECREED:



issues:

L The contract (Plaintiffs’ Exhibit 10) is an integrated contract as to the following

a. HOI would purchase the Groberg Property for $87,500.00.

b. The Grobesgs would purchase a house on Lot 13 ¢f the Subdivision from
HOL

c. If necessary, HOI would assist the Grobergs in obtaining a mot . gage from a
bank pool fi...d or other banking sourc.s to cover th.> costs of re..nbilitating the nouse on
Lot 13.

d The Grobzrgs would siga a utllity easernent across the west side of the
Groberg Property.

e. If the Grevergs did nc: complete the house on Lar 13 or did not believe that
the new house on Lot 13 had equal value to the Grcl »rg Property, the Grobergs had the
option to retain the Groberg Residence and would not be required to purchase the house on
Lot 13.

f. If the Grobergs exerciszd this option, each of the parties would be returned
to their former estate as to ownership of properties and debt.

g Any improvements made by HOI to the Groberg Property would remain if
the Grobergs opted not to buy the house on Lot 13.

h. HOI intended to place the Grobergs in an equal or better house for the same

mortgage which existed at that time on the Groberg Property.



2. Based upon this Conclusion, Defendants’ continuing objection as to the admission
of parol evidence as to these issues is sustained and all such evidence is deemed inadmissible and has
not been considered by the Court.

3. The contract is not integrated as to the purchase prce of Lot 13 and the house on
".ot 13 and parol evidence is admitted as to this issue only.

4. The Plaintiffs did not sustain their burden of proof on their claim for foreclosure of
the Mechanics Lien for the following reasons:

a. The purpose of the lien statute is to ensure payment to parties who supply
material or labor to property.
b. The Grobergs were equitable owners of the property and had substantial

control over the extent and cost of improvements on Lot 13.

c. The Ccirt finds that HOI is the record owner of Lot 13, but the
improvements to the property were not requested by HOI or provided at the instance of

HOL

d. Finally, the Grobergs waived, release, surrendered or contracted away their
lien rights when they signed the Real Estate Purchase Agreement with its provision that the

Grobergs could opt to have each party “returned to its former estate as to ownership of

properties and debt.”

e Consideration for both the labor and the materals requested by the

Grobergs is found in the original contract signed by the parties.

5. The parties orally agreed that the purchase price of Lot 13 would be the appraised

value which was later determined to be $138,000.00. Ia the alternative, the court concludes that



HOI's November 11, 1998 letter (Plaintiffs’ Exhibit 27) constituted an amendment to the Real
Estate Purchase contract and that the Grobergs ratified this amendment by continuing renovation
work on Lot 13 after receiving the November 11, 1998 letter.

6. The Plaintffs have failed to establish that there was an oral agreement that the
purchase price of the house on Lot 13 would be the cost of the renovation.

7. For the foregoing reasons the Plamnuff did not meet its burden of proof as to a
breach of contract in this matter.

8. Based upon the integrated nature of the contract as previously found, the
consideration for the easement set forth in the contract was the fencing placed on the Groberg
Property, irrigation, improvements, the Grobergs’ option to be returned to their former estate as to
debt and property, the rght of the Grobergs to utilize loan proceeds with no interest, and the
opportunity to end up with a new home in a new subdivision with the same mortgage.

9. Evidence from the Plaintiffs as to additional compensation being promised for .ae
easement in the form of $20,000.00 or discounts on the purchase prce of the home on Lot 13 was
contradicted by equal evidence on the part of the Defendant that no such agreement was ever made.
Based upon this fact, the Plainuffs did not prove, by a preponderance of the evidence, that any such
agreement existed.

10.  Based upon the foregoing, the Plaintiffs have not met their burden of proof in
establishing that additional compensation should have been paid for the easement.

11. In order for the Plaintiffs to prevail under their unjust enrichment claim, they must
establish under a contract implied in law that the Plaintiffs conferred a benefit upon the Defendant,

the Defendant was aware of the benefit, and the Defendant’s retention of the benefit without



payment would be inequitable under the circumstances. Plaintiffs’ claim for a contract implied in
law fails on the third prong of this test.

12, In Knight v. Post, 748 P.2d 1097 (Utah Ct. App. 1988), the Utah Supreme Court gave
guidelines as to how to determine whether the retention of the benefit would be inequitable. The
Court held that retention of a benefit without payment is not considered inequitable absent some
misleading act, request for services, or the like by the party who retained the benefit. The Court
finds that HOI did not request the improvements to the house on Lot 12. The Court further finds
no misleading conduct on the part of HOI. Thus, the Court is unable to conclude that it would be
inequitable for HOI to retain the benefits provided by the Grobergs without paying for those
benefits.

13. As to unjust enrichment imposed by a contract implied in-fact, the elements are that
the Defendants requested the Plaintiffs to perform the work, the Plaintiffs expected to be
compensated and the Defendants knew or should have known the Plaintiffs expected to be
compensated.

14, The Court has already found that Defendants did not request Plaintiffs to do the
work.

15. The testimony is clear that at the time the work was done the Grobergs knew that
they were going to live in the home and did not expect to be compensated and for this . 7d the
foregoing reason unjust enrichment based upon a contract implied in fact must fail.

16. With respect to HOI’s counterclaim, the evidence established that the Grobergs had

no contractual obligation to repay HOI for excess renovation costs. The Grobergs did not breach



ny duty of good faith and fair dealing inherent in their contract with HOI. Finally, HOI’s
legligence claim was not included in its pleadings and is not well taken.
17. HOI failed to meet its burden to establish that the Gro