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Introduction

In 2016, Mr. Childers-Gray and Ms. Rice filed petitions to change their
names and sex designations with the state registrar. (Op. Br. at 5.) In both cases,
the court agreed to order the state registrar to change the name but not the sex
designation. (Op. Br. at 5.) This means that, since 2016, each of their birth
certificates list a gender that does not match their first name. (Op. Br. at9.)

This court heard oral argument in this case on January 8, 2018. The court
then stayed its disposition of this case pending its resolution of In re Gestational
Agreement. 2019 UT 40, 4 101 n.95, 449 P.3d 69 (Lee, A.C.]., concurring). The
opinion in In re Gestational Agreement was issued in August of 2019.

In the opinion, the court expressed concern with adjudicating an appeal
where, by statute, “no adverse party may exist.” Id. 49 11-13. The court cited the
“general[]” rule that, “in the absence of any justiciable controversy between
adverse parties, the courts are without jurisdiction.” Id. ¢ 12 (internal quotation
marks omitted). But the court held that a lack of adversariness is not a
jurisdictional defect where the case involves a function that was “intended by the
framers of our constitution to be included in the constitutional grant to the
judiciary.” Id. § 13. Thus, the court concluded that courts have jurisdiction over

non-adversarial cases “over which Utah courts had historical power to preside.”

Id.



Justice Pearce wrote separately and argued that adversariness had never
become an absolute jurisdictional requirement. Id. 49 56-71 (Pearce, J.,
concurring). Associate Chief Justice Lee wrote separately to respond to Justice
Pearce’s concurrence. Id. § 101 (Lee, A.C.J., concurring). He argued that
adversariness is, and has long been, an absolute jurisdictional requirement. Id.
99 105-36 (Lee, A.C.]., concurring).

Associate Chief Justice Lee also stated that “the analysis in our opinions in
this case no doubt will inform the determination of whether In re Gray & Rice is
properly before us,” but that “[he] would prefer to postpone [the court’s]
resolution of these issues for a case in which they are directly implicated —in I re
Gray & Rice or in some other future case.” Id. § 101 n.95 (Lee, A.C.]., concurring).

Shortly thereafter, this court issued a supplemental briefing order in this
case on the following questions:

1. Does the lack of adversariness prevent this Court
from exercising jurisdiction over this matter? In re
Gestational Agreement, 2019 UT 40, § 12, 449 P.3d 69.

2. Is an application seeking approval of an amendment
to a birth certificate a matter “intended by the framers
of our constitution to be included in the constitutional
grant [of power] to the judiciary? Id. § 13. If not, does it
resemble other matters our state courts handled at the
time of statehood?

3. Does Utah Code Section 26-2-11 violate Article V of
the Utah Constitution or otherwise violate the
separation of powers principle?



There are no jurisdictional problems in this case. As to the first question,
neither the Utah Constitution nor the Utah common law impose an adversariness
requirement. But even if they did, the requirement is satisfied where, like here,
there is the potential for an adversary. As pointed out by the Utah Attorney
General, an actual adversary is not required.

There is also a good reason why an actual adversary cannot be required in
these cases. Requiring an adversary would mean that a person could change his
name or sex designation only if someone did not want him to. This cannot be,
and is not, the law. The answer to the first question is “no.”

As to the second question, an application to amend a birth certificate is not
a matter intended by the framers of our constitution to be included within the
judicial power. As explained by the Utah Attorney General, birth certificates as
we know them did not exist at that time. But the petitions filed here resemble
other matters handled by courts at the time of statehood. Indeed, district courts
have consistently handled name changes since 1884 —before, during, and after
statehood. The answer to the second question is “yes.”

As to the third question, there is no separation of powers problem with the
statute requiring the state registrar to amend a birth certificate after a person has
a name or sex change approved by a court. The statute does not instruct the state
registrar (an executive agency) to exercise the powers properly belonging to

another governmental department. The answer to the third question is “no.”



1.

Argument

This Court Has Jurisdiction Despite the Lack of Adversariness

The lack of adversariness does not prevent this court from exercising

jurisdiction. This is true for three reasons.

First, the Utah Constitution does not require adversariness to invoke this

court’s jurisdiction. As pointed out in Justice Pearce’s concurring opinion, the

adversariness requirement is rooted in the “case and controversy” language in

the U.S. Constitution but absent from the Utah Constitution. In re Gestational

Agreement, 2019 UT 40, ] 66-67, 449 P.3d 69 (Pearce, ]J., concurring).

The U.S. Constitution limits the jurisdiction of federal courts to “Cases”

and “Controversies”:

The judicial Power shall extend to all Cases, in Law and
Equity, arising under this Constitution, the Laws of the
United States, and Treaties made, or which shall be
made, under their Authority; —to all Cases affecting
Ambassadors, other public Ministers and Consuls; —to
all Cases of admiralty and maritime Jurisdiction; — to
Controversies to which the United States shall be a
Party; —to Controversies between two or more States;--
between a State and Citizens of another State; —between
Citizens of different States; —between Citizens of the
same State claiming Lands under Grants of different
States, and between a State, or the Citizens thereof, and
foreign States, Citizens or Subjects.

U.S. Const. art. III, § 2, cl. 1.

But the Utah Constitution provides no such limitation on Utah courts. It

vests the “judicial power of the state” in the Utah district and appellate courts,



without reference to the adversariness requirement contained in the federal
constitution:

The judicial power of the state shall be vested in a
Supreme Court, in a trial court of general jurisdiction
known as the district court, and in such other courts as
the Legislature by statute may establish. The Supreme
Court, the district court, and such other courts
designated by statute shall be courts of record. Courts
not of record shall also be established by statute.

Utah Const. art. VIII, § 1.

And instead of limiting jurisdiction to cases and controversies, the Utah
Constitution vests this court with the jurisdiction over any matter “provided by
statute,” like the name and sex designation change statute:

The Supreme Court shall have original jurisdiction to
issue all extraordinary writs and to answer questions of
state law certified by a court of the United States. The
Supreme Court shall have appellate jurisdiction over all
other matters to be exercised as provided by statute,
and power to issue all writs and orders necessary for
the exercise of the Supreme Court’s jurisdiction or the
complete determination of any cause.

Utah Const. art. VIII, § 3.1 District courts have jurisdiction over “all matters

except as limited by this constitution or by statute.” Utah Const. art. VIIL, § 5. In

1 Nor is Utah alone. As one commentator has observed:

State courts, however, are not bound by Article III,
and judicial practice in some states differs —and differs
radically — from the federal model. Some state courts
issue advisory opinions, grant standing to taxpayers
challenging misuse of public funds, and decide
important public questions even when federal courts
would consider the disputes moot. Moreover, functions
that seem intuitively nonjudicial in the federal system
are assigned to the judicial branch in some states, and



other words, Utah courts are not limited to cases, but instead may exercise
jurisdiction over all matters.2

As this court has recognized, “[u]nlike the federal system, the judicial
power of the state of Utah is not constitutionally restricted by the language of
Article III of the United States Constitution requiring ‘cases’ and ‘controversies,’
since no similar requirement exists in the Utah Constitution.” Jenkins v. Swan, 675

P.2d 1145, 1149 (Utah 1983).3 Under both the plain language of the Utah

judicial officers discharge them comfortably. State
judges in Tennessee appoint the attorney general, and
some state constitutions establish sheriffs as part of the
judicial, and not the executive, branch. Elsewhere
(although only occasionally) state judges initiate
investigations into public conditions without any
request from a party or the public. In addition, as
common law courts, all state courts play an accepted
policymaking role in a broad range of complex areas,
including disputes related to state indebtedness,
territorial annexation, and redistricting.

Helen Hershkoff, State Courts and the “Passive Virtues”: Rethinking the Judicial
Function, 114 HARV. L. REV. 1833, 1836-38 (2001) (footnotes omitted).

2 As set forth below, the distinction between cases and matters was significant
to the framers of the Utah Constitution, who wanted to grant jurisdiction to courts
over “matters,” not “cases” alone. Utah Constitutional Debate, Day 50, Monday, 22
April, 1895 (attached at Addendum A) (available at
https:/ /le.utah.gov/documents/conconv/50.htm).

3 In fact, the case and controversy requirements do not apply to state courts
even when adjudicating federal questions. After observing that it may be “odd
that a state court might have the authority to hear a federal constitutional claim in
a setting where a federal court would not,” the Seventh Circuit noted that “it is
clear that Article III's “case or controversy’ limitations apply only to the federal
courts.” Smith v. Wisconsin Dep’t of Agric., Trade & Consumer Prot., 23 F.3d 1134,
1142 (7th Cir. 1994) (citing ASARCO v. Kadish, 490 U.S. 605 (1989)).



Constitution, and the language deliberately left out of the Utah Constitution,
adversariness is not a jurisdictional prerequisite.

Second, the Utah common law does not require adversariness as a
prerequisite to this court’s jurisdiction. As also pointed out in Justice Pearce’s
concurring opinion, this court has never held that adversariness is a prerequisite
to jurisdiction. In re Gestational Agreement, 2019 UT 40, 62 (Pearce, J.,
concurring). Admittedly, this court has repeatedly referred to adversariness as a

a7

“general,” “normal[],” “ordinar[]y,” or “traditional” prerequisite. Id. § 12, 13, 57
& n. 79 (Pearce, J., concurring). But as Justice Pearce points out, the limit of this
court’s judicial power was not presented in any of those opinions. Id. 9 60, 62.
And this court’s dicta, while informative, do not create a jurisdictional
prerequisite. Callahan v. Salt Lake City, 125 P. 863, 864 (Utah 1912) (“A ‘dictum’” is
an opinion expressed by the court, but which, not being necessarily involved in
the case, lacks the force of an adjudication.”).

Third, even if adversariness were required under the Utah Constitution or
the Utah common law, there need not be an actual adversary in a case —the
potential for adversariness satisfies the requirement, as pointed out in the Office
of the Utah Attorney Generals’ Supplemental Brief of Amicus Curiae. (Amicus
Curiae Br. at 3-6.) Even in federal cases — where the adversariness requirement is

a constitutional requirement — this potential for adversariness satisfies the test.

(Id. at 4-6.)



And in Utah, the notion that a potential adversary is sufficient is reflected
in Citizens” Club v. Welling, where this court explained that the “term ‘judicial
power of courts’ is generally understood to be the power to hear and determine
controversies between adverse parties and questions in litigation.” 27 P.2d 23, 26
(Utah 1933) (emphasis added). This language recognizes that adversariness and
litigation are not always coextensive, and in so doing, recognizes that actual
adversariness is not always required. This explains why, since as early as 1888,
Utah courts had jurisdiction to adjudicate uncontested probate cases. In re
Gestational Agreement, 2019 UT 40, 9 63 (Pearce, ]., concurring (citing II Utah
Comp. Laws § 4016 (1888))).

Similarly, the framers of the Utah Constitution expressly drafted Article V
to grant jurisdiction to courts over “matters,” not “cases” alone. Utah
Constitutional Debate, Day 50, Monday, 22 April, 1895 (attached at Addendum
A) (available at https:/ /le.utah.gov/documents/conconv/50.htm). During the
convention, the framers discussed the language that would abolish probate
courts and give the district courts jurisdiction over probate matters. The

discussion highlighted the difference between “matters” and “cases”:

MR. CRANE: Mr. Chairman, I wish to make an
amendment to this section. I wish to strike out . . . the
word “matters” and the word “and” after the word
“civil” and insert between the word “criminal” and the
word “not” the words “and probate matters.”

MR. THURMAN: Mr. Chairman, I do not see what is
the object of that; the words “civil and criminal not



excepted in this constitution and not prohibited by
law,” will cover everything relating to probate matters,
as well as anything else. The object of this section is to
give the district court jurisdiction over every case that is
not given to the supreme court and is not given
exclusively to justices of the peace. It means that and it
says that. It does not say “cases,” but all matters, and
probate matters are civil matters; they are not criminal.
They belong to chancery jurisdiction.”

Id. (emphasis added). Uncontested probate matters, and uncontested divorces,
are not beyond the judicial power even though the interests of all parties align.
Regardless, as the Utah Attorney General points out, the statute here
expressly contemplates that a petition can be challenged by an interested person,
a possibility that satisfies any adversariness requirement. (Amicus Curiae Br. at
3-4.) And historically, interested parties have in fact challenged name change
petitions. (Id. at 5 (citing In re Cruchelow, 926 P.2d 833, 833, 835 n.3 (Utah 1996).)
The name and sex designation change statute therefore does not raise the
concerns addressed in In re Gestational Agreement, where the statute expressly
required that “no adverse party may exist.” 2019 UT 40, 9 11. The fact that
Ms. Rice’s and Mr. Childers-Gray’s petitions are unopposed does not deprive
this court of jurisdiction.

2. District Courts Have Handled Name-Change Petitions Since Statehood

A petition seeking an amendment to a birth certificate seeks a change to
matters that Utah state courts handled at the time of statehood. Indeed, as the

Utah Attorney General points out, since statehood, Utah statutes have always



vested courts with the jurisdiction to hear name change applications. (Amicus
Curiae Br. at 8-11.)

This is dispositive here because, as this court recognized in In re Gestational
Agreement, courts have “judicial power” to perform functions “over which Utah
courts had historical power to preside, notwithstanding the absence of a
controversy between adverse parties.” 2019 UT 40, § 13, 449 P.3d 69. Thus, this
court has jurisdiction to decide this appeal regardless of whether there is an
adversariness requirement and regardless of whether it is satisfied here.

To be clear, a petition seeking a sex designation change is no different from
a name change. As pointed out in the opening brief, a sex designation on a birth
certificate is the same as a name — they are both designations that reflect a
person’s legal status. (Op. Br. at 12-15.) This explains why the statute addresses
them together —“Name or sex change.” Utah Code § 26-2-11.

And as the Utah Attorney General explains, the history of name change
statutes shows that courts have handled name changes since statehood. (Amicus
Curiae Br. at 8-11.) This was not true before statehood, however. Prior to 1884,
the authority to hear name change applications was vested with the Utah
Legislature, not with the district courts. After an applicant would present his
case, the legislature would vote to decide whether the applicant should be
allowed to change his name. E.g., Name Change Act, Jan. 30, 1872 (changing the

surnames of several people); Name Change Act, Feb. 20, 1878 (changing the
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name of Ephraim Powell to Ephraim Brettel Bolton); Name Change Act, Jan. 26,
1880 (changing name of Hans Jorgen Christiansen to Hans Jorgen Rasmussen);
Name Change Act, Mar 13, 1884 (changing the name of six people) (attached at
addendum B).

In 1884, Utah first adopted a name change law. Utah Comp. Laws, Code of
Civil Procedure, Title VIII, §§ 1128-1131 (1884) (attached at Addendum C). The
statute vested district courts with the authority to hear name change
applications. Id.

In 1888, the Utah Legislature revised the statute but did not change the
district court’s authority to hear name change applications: “ Applications for
change of names must be heard and determined by the district courts.” Utah
Comp. Laws, Volume II, Code of Civil Procedure, Title VIII, §§ 3861-3864 (1888)
(attached at Addendum D).

In 1898 —soon after the Utah Constitution was ratified — the Utah
Legislature again revised the statute and again required name-change petitions
to be filed in the district court. Revised Statutes of Utah, §§ 1545-1547 (1898)
(attached at Addendum E).

The framers made clear that the name changes should be heard by the
courts, and no longer by the legislature. Indeed, the Utah Constitution originally
expressly prohibited the legislature from “[c]hanging the names of persons.”

Utah Const. art. VI, § 26(2) (1896) (attached at Addendum F). Thus, an

11



amendment to a birth certificate resembles name changes, which were handled
by courts at the time of statehood.

In the first part of the second question in the supplemental briefing order,
this court also asked whether a petition seeking an amendment to a birth
certificate is a matter ““intended by the framers of our constitution to be included
in the constitutional grant [of power] to the judiciary.”” (Suppl. Briefing Order at
1-2.) The answer to that part of the question is “no.” A petition seeking an
amendment to a birth certificate is not a matter intended by the framers of our
constitution to be included in the constitution because, as the Utah Attorney
General notes, “birth certificates as we know them did not exist” at the time of
statehood. (Amicus Curiae Br. at 10-11.) Thus, “the court order granting a name
change did not and does not approve an amendment to a birth certificate.” (Id. at
10.) But while the framers did not intend any branch of government (including
the judiciary) to amend birth certificates (because they did not exist), the name

change statutes reveal that this would have been within the judicial power.

3. Utah Code Section 26-2-11 Does Not Violate the Separation of Powers

Utah Code Section 26-2-11 requires the state registrar to amend a birth
certificate after a person has a name or sex change approved by a court. Utah
Code § 26-2-11(2). This section does not violate the separation of powers
principle because it does not instruct the state registrar (an executive agency) to

exercise the powers properly belonging to another governmental department.

12



The registrar need only comply with a court order issued pursuant to a statute.
Under these circumstances, the refusal to comply with a court order would raise
more concern than compliance with the statute would.

Article V of the Utah Constitution provides that none of the three branches
of government may exercise the powers properly belonging to another branch.
Utah Const. art. V, § 1. Specifically, it provides that “[t]he powers of the
government of the State of Utah shall be divided into three distinct departments,
the Legislative, the Executive, and the Judicial; and no person charged with the
exercise of powers properly belonging to one of these departments, shall exercise
any functions appertaining to either of the others, except in the cases herein
expressly directed or permitted.” Id.

Under this separation of powers, the executive branch has the power to
enforce the rules enacted by the legislature. Carter v. Lehi City, 2012 UT 2, § 37,
269 P.3d 141. “Once a general rule is established by the legislature, its
enforcement is left to the executive (by applying it to the particularized
circumstances of individuals, through functions like prosecution or
licensing) and its adjudication is left to the judiciary (by resolving specific
disputes between parties as to the applicability of the law to their actions).” Id.
(footnote omitted).

Here, the statute instructs the executive branch to enforce a district court’s

determination that a person is entitled to a name change. This is precisely the

13



division of power contemplated by article V and the separation of powers
principle. As the Utah Attorney General points out, “[a]t most, the statute merely
assumes that courts have preexisting jurisdiction to address name- and sex-
change petitions.” (Amicus Curiae Br. at 16.)

If the statute had granted authority to the state registrar to determine
whether a name change was appropriate (a judicial function), then the separation
of powers principle might have been violated. But because the statute directs the
state registrar to exercise only its executive power, there is no such problem.

Conclusion
For the reasons set forth above and in the Utah Attorney General’s brief,

i

the answers to the questions in the supplemental briefing order are “no,” “yes,”

and “no.”
DATED this 6th day of January, 2020.
WHARTON O’BRIEN, PLLC

/s/ E. Kyler O’Brien

T. Christopher Wharton
E. Kyler O’Brien

ZIMMERMAN BOOHER
Troy L. Booher
Beth E. Kennedy

Attorneys for Appellants Sean W.
Childers-Gray and Angie Rice
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pussed, 1 bellave that & great majority of the mambers

umm
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M5, EVA'S: (Weber). That is Juat the point. Hasn't
the court the right, pkaving thet Jurisdiction and
that power-- hasn't any Judge Of the court the right
to issue these writs?

MR, VARTAN: 1T think not.

The amendment of ilr. Varisn wes sgreod to.

MR, GOODWIN: Mr. Chalrman, the gontleman's first

-

amandrent, section 7, "diatrict court and the Judgas
thereol,* it seeme to mo, it would bhe more ecuphonlicous
to say, "the digtrict courte ani san) Jjudge thersof .%

ME. VARIAN: 1 guess It would.

THE CEAIRMAN: I there i& no objeecticn thal change will
be made.

HR. "RANE: Hr. Chairman, T wish to miake ah amendment
to this sectlion. I wish %o strike cul in seetiom 7,
line 2, the word "matters™ and the word “snd* after
the word Yeivil® and Lnsart between the word "cffminal®
amdd the word "not™ the woids "ami probate matters,*

MR, THUMMAN: Mr. chafrmusn, I do not see what lg the
obhject of that; the worde "civil and orimipal not
exerpted in thip cons{tution and not prohiblited by
Iav," will cover everything relating to probate
matters, as wel!l as anything else. The cblect of

this section is to give to ihe disuriet court
Jurisdlietion over every cape thut ls not given to the
Euprame court and 18 not given exclusively; t0 Xka
justices of the pence. It means that and it says
thet. It does not say "cwses", but sll mattors,.and
probate mutters ave civil matters; they are pol crisi-

nal. Thay belong t0 chancery jurisdicticn. 3ama




We discussed that matter in the commiltes.

HE. TRANE: I would llke tc ask the gentleman
from Utah OCcunty whet It mesos, “and nrot prokiibited
by law?"®

NE. THURMAN: *Not prohibited by law® sinply means
apything that 1s not problblted to this Jurlsdietion,
whieh this court has.

MR, CRANE: I waas brought to that thought, Mir.
Thurman, by reading 1in section 1, “and such other courts
inferlor to Lhe supreme court.® Tt seecs O me that
you are giving the leglslature power to institute
uny other courts they muy sce proper in the years
to come. You are laying the foundstion here of the
Judicial power of the stnte ond whot the Judiclury
shall conalnt of, ete., and then you give the legis«
lature porer Lo {obtitute other courts Luferlior to the
suprome court, is that the ldea?

NE. TIUH'AN: Yes, the object i85 to glve the
Jegisiaturs 1l power 10 institute courts infericr
to Lthe supreme court.

MR. CRAIE: Any other courts they may choose?

NA. THURMAN: 7Yes, we have limited the power, 1f
you will notice of & Justice of the pesce. I d¢ not
esll to mind the sectlon that 1t is now, but I would
like to read that in answer to your questicn. It is
in sectlen 6. Now, the Intention was to restrict the
Jurisdiction of the Juatic & of the pence or
ruther not to allow an jncresse of that Jurlesdiction,

that thay taver should have probate jurisdietiom or

unythlng €lse above what they have got to~duy under




the laws of the territury. The leglslature méght
eut it down, but they could not increase it. Now,
Suppose the Jeglslature shoulg want to create
probiute ecou t8 hereufler und confer upon them the
power Lo transact probate business, then section 1
would mean that the ludietal power of the gfute
shall be vested in the repmte, etc., (Reads).

MR, CRANE: It seems to re, Nr. Chairsan, thut the
idea of thles article snd all the articles in this
constitution woula be ¢ curiuldl the power of the
legislature. It seems to me In this article
you ure Just glving the legislature all the power
that thoy ever btad regirdless of o constitution,
by giving them the right to institute &ny new courts
that they might see proper io years $0 come. The ldee
of my amendment was that [t should emphrarize the
fact that the district court had the power--

MR. THFURSAN: Do I understsnd now that this is a
question or & speech?

MR, CRANE: No: it is & question #n reply to yours
or rath r an answer.

MR. THURMAN: Oh, it is an answer?

MR. CRANE: My tdea in this smendment wus to curtail
the power T the leglslatuce. That ic the ides [
suproge of this article and to emphasize the fact
thut they hud powers in probate matters,

MR. THUIRIAN: Would you withhold the powar
from the legislature Yo estubliiash in Lhe years o come

if they desire & probate court in esach county?
MR, CRANY: Yep; I think I would.




THUIGAN: Well, the committee did not-=-

« CRANE: 1If you have ss many Judges as thle article
for, youwuld never nedd suy probate Judges.
THUICIAN: The committes differed with you and

thoupht it he ter to give the lagislature power in

that mutter In the futurse 1o ostudblish iesferfor courts.
The umendment of Mr. Crune was rejected.
Secticn & was resd.

MR, BITINON: I desire to ark the chalrman of the

JYiicinry Committee u questicn. Are the Justices

of the peace to he elected st large ir the county or
o be elected In the seversl precincts?

MR. GOODWIK: Just as the legislsture may provide.
It {5 givon ir the hands of the legisleture.

fecticn © was read.

MR. VARIAN: Mr. Chairmsn, in lime 3, the rigut
of uppenl seenms to be limited to questions of law alcne.
1 do not kmow why that reetriction ir sought to be
placed in the copstitution. It might be very
appropricteg in criminal cuses, but us broadiy as
that 1s stated, it seems to me thare might be some
Question &= to how It would be interpreted im equity
cuszes. In equity cases the whole substance and glei of
¢f the matter on appeal and everywhere else is the
fact. The evidence goes up. The determination in an
equity cause 1o not made On lsolated propositions of law,
but simply as it is prescribed hy the &mw whole facts.
It oceurs to me thut may be safely left to the legis~
lature. I move to strike out, "on questions of law

slone,” and that wiil not interfere with the general
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354 LAWS OF UTAH.

Sec. 1124, Nothing in this Code must be construed .
to abrogate or repeal any statute providing for the taking
of property in any city or town for street purposes.

Exceptions.

TITLE VIIL

OF CHANGE OF NAMES,

Sec. 1128, Applications for change of names must
be heard and determined by the district courts.
Application for Sec. 1129, All ap ){ications for change of names
thange of name, mugt be made to the district court of the judicial district
where the person whose name is proposed to be changed
resides, by petition, signed by such person; and if such
person is under twenty-one years of age, by one of the par-
ents, if living; or if both be dead, then by the guardian;
and if there be no guardian, then by some near relation or
friend. The petition must specify the place of birth and
residence of such person, his or her present nume, the name
proposed, and the reason for such change of name, and
must, if the father of such person be not living, name as
far as known to the petitioner, the near relatives of such
o porattor yme Derson, aud -their place of residence.  Any religious, be-
of. nevolent, literary or scientific corporation, or any corpora-
tion bearing or having for its name or using or Leing
known by the name of any benevolent or charitable order,
or socicty, may, by petition, apply to the district court of the
judicial district in which the property of said corporation
is situated, for a change of its corporate name.  Such pe-
tition must be signed by the trustees of the corporation, or
by a majority of them, and must specify the date of the
formation of the corporation, its present name, the name
proposed, and the reason for such change of name. Upon
filing such petition on behalf of such corporation, the same
proceedings must be had as upon upplication for changes of
uame of natural persons,
Publication of SEc. 1130. A copy of such petition must be pub-
petitionfor. lighed for four succcessive weeks, in some newspaper
printed in the judicial district, if a nwespaper be printed

Jurisdiction.



LAWS OF UTAH, , 35H0

. therein, but if no newspaper be printed in the judicial dis-
trict, a copy of such petition must be posted for a like
period at three of the most public places in the county in

_which the property of such corporation is situated, or in
which the petitioner resides, if the petition is for the
change of the name of a natural person, and proofs must
be made of such publication or posting before the petition
can be considered. '

Sec, 1131, Such application must be heard at such
time during -the term as the court may appoint, and ob- plication and
jections may be filed by any person who can, in such ob- fementrance.
Jections; show to the court good reasons against such
change of name. On the hearing the court may examine
upon oath, any of the petitioners, remonstrants, or other
persons, - touching the application, and may mske an
order changing the name or dismissing the application, as
to the court may seem right and proper.

TITLE IX.

OF ARBITRATION,

Skc. 1136. Persons capable of contracting may sub- wiar may be
mit to arbitration any controversy which might be the jibmitedto ar-
subject of a civil action between them, except a question of when.
title to real Propcrty in' fee or for life. This qualification
does not include questions relating merely to the partition

or boundaries of real property.

’ Src. 1186, The submission to arbitration nmst be Subulssion to,
. ., R arbitration
in writing and may be to one or more persons, in writing,

Sec. 1137. It may be stipulated in the submission g miion may
that it be entered as an order of the conrt, for which pur- be emered as an
. A order of the
pose it must be filed with the clerk of the court where the court,
parties, or one of them reside. The clerk must thereupon
enter in his register of actions a note of the submission,
with the names of the partics, the names of the arbitra-
tors, the date of submission, when filed, and the time lim-
ited by the submission, if any, within which the award’
must be made.  When so entered, the submission cannot
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Jurisdiction.

Application
for change of
name, how
made.

Corporation,
change of
name of.

Publication of

petition for.

CODE OF CIVIL PROCEDURE.

TITLE VIIL.S

OF CHANGE OF NAMES.

[}
SECTION, SECTION.
8861 Jurisdiction. 8863 Publication of petition for.

3862 Application for change of name, 8864 Hearing of application and re-
how made; corporation, change monstrance.

of name.

§ 3861. s 1128. Applications for change of names must
be heard and determined by the district courts.

§ 3862. s 1129. All applications for change of names
must be made to the district court of the judicial district where
the person whose name is proposed to be changed resides, by
petition, signed by such person; and if such person is under
twenty-one years of age, by one of the parents, if living; or
if both be dead, then by the guardian; and if there’be no guard-
ian, then by some near relation or friend. The petition
must specify the place of birth and residence of such person,
his or her present name, the name proposed, and the reason
for such change of name, and must, if the father of such per-
son be not living, name as far as known to the petitioner, the
near relatives of such person, and their place of residence.
Any religious, benevolent, literary or scientific corporation,
or any corporation bearing or having for its name or using or
being known by the name of any benevolent or charitable
order, or society, may, by petition, apply to the district court
of the judicial district in which the property of said corpora-
tion is situated, for a change of its corporate name. Such
petition must be signed by the trustees of the corporation,
or by a majority of them, and must specify the date of the
formation of the corporation, its present name, the name pro-
posed, and the reason for such change of name. Upon filing
such petition on behalf of such corporation, the same pro-
ceedings must be had as upon appllcatlon for changes of name
of natural persons.

+ § 3863. s 1130. A copy of such petition must be pub-
lished for four successive weeks, in some newspaper printed
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in the judicial district, if a newspaper be printed therein, but
if no newspaper be printed inthe judicial district,a copy of
such petition must be posted for a like period at three of the
most public places in the county in which the property of
such corporation is situated, or in which the petitioner resides,
if the petition is for the change of the name of a natural per-
son, and proofs must be made of such publication or posting
before the petition can be considered.
§ 3864. s 1131. Such application must be heard at such Hearing of ap

plication and
time during the term as the court may appoint, and objec-remenstrance.
tions may be filed by any person who can, in such objections
show to the court good reasons against such change of name.
On the hearing the court may examine upon oath, any of the
petitioners, remonstrants, or other persons, touching the ap-
plication, and may make an order changing the name or dismiss-
ing the application, as to the court may seem right and proper.

TITLE IX

OF AKBXTBATION

SECTION. SKCTION.

3865 What may be submitted to arbi- 3870 Award to be in writing: when
trution and when. judgment must be entered.

38W Submission to arbitration to be 3871 Award may be vacated in cer-
In writing. tain cases.

38ti7 Submission may be entered as 3872 Court may on motion modify or
an order of the court; revoca- correct the award,
tion. 3873 Decisions on motion subject to

38>8 Powers of arbitrators. appeal, but not the judgment

3869 Majority of arbitrators may de- entered before motion.
termine any question; they 3874 If submission be revoked and an
must be sworn. action brought, what to be re-

covered.

§ 3865. s 1135. Persons capable of contracting may sub-v... n., .
mit to arbitration any controversy which might be the sub-.bitratlon:-
ject of a civil action between them, except a question of title -
to real property in fee or for life. This qualification does not
include questions relating merely to the partition or bounda-
ries of real property.
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1539. 1d. Pits. Slack coal burning. Theowner, lessee, or agent of
any mine, who,hy working sueh mine, has caused, or may hereafter cause, tin*
surface on thepublic domain, commons, highway, or other lands to cave in and
form a pitin which persons or animals are likely to fall, shall cause such cave or
sink to be filled up, or to be securely fenced with a-good, lawful fence; amiifhe
has heaped or piled, or shall hereafter heap or pile, slack coal on thesurface,and
sueh slack coal shall take lire and endanger thelife or safety of any person or
animal, he shall cause the fire to be extinguished or the burning coal to be
inclosed with a sufficient fence. [<<. L. §2241.

1540. Penalty. Anyperson failing tocomply with theprovisions of this
chapter shall be deemed guilty of a misdemeanor, find shall be liable forall
damages. [O.L. § 2242.

TITLE 43.
MINORS.

1541. Period ofminority. The period of minority extends in males to
the age of twenty-one years; and in females to that of eighteen years; but all
minors obtain their majority by marriage. [O.L. ~ 2560,

Guardianship terminated by marriage, \ :tHMi.

1542. Minors' contracts. Disaffirmance. A minor is bound not
only by contracts for necessaries but also by his other contracts, unless he
disaffirms them before or within a. reasonable time after he attains his majority
and restores to tlie other party all money or property received by him by virtue
of said contract andremaining within hiscontrol at anytime after attaininghis
majority. [C. L ~2561.

The rule that an infant is boundfeyhis contracts nature of thecontract and tin- situation of the
unless he disaffirms them within a reasonable time parties. No particular manner of disatlirmance is

after his majority, applies only tosuch cont racts as necessary. Id. Persons cannot disaffirm a parol
are beneficial to theinfant, (irocsheck v. Hell. I  partition of their father's land made during their
U. ‘i.irt. In determining what is a " reasonable minority, if, after attaining majority, they retain,

time" within which an infant must disaffirm a control, andsell parts allotted to them. Whitle
contract, thejury can take into consideration the more v. Cope. 11 V. IH1; 101\ 256.

1543. Id. No contract canbe thus disaffirmed in cases where on account
of the minor's own misrepresentations as to his majority, or from his having
engaged in business as adult, the other party had good reason to believe the
minor capable of contracting. [(\ L.~ 2562.

Minor may keep bank account, \ Itrtl

1544. Payment for personal services. When a contract forthe per-
sonal services of a minor hasbeen made with him alone, andthose services are
afterward performed, payment made therefor to such minor in accordance with
the terms of thecontract, isa full satisfaction for those services, andthe parent
or guardian cannot recover therefor a second time. [('. L. ~20t>h

TITLE 44.

NAM ES.

1545. Change of name of person, city,town, etc. Petition. Anv
person, city, town, precinet. or school district, desiring to change his or its name.
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may file a petition therefor in the district court of the county where located,
setting forth:

1. Thecause forwhich thechange of name is sought.

2. Thename proposed.

3. If thepetitioner is a person, that he has been a bona fide citizen of the
county forthe year immediately prior tothe tiling of thepetition: or, if the peti-
tioner is a city, town, precinct, or school district, that two-thirds of the legal
voters thereof desire such change of name, andthat there isnoother city, town,
precinct, orschool district, in this state, of the name sought. [C.L. 3§222%
3861-2*,

1546. Hearing. Proof of publication. Order. At any subsequent,
term, thedistrict court may order thechange of name as requested, upon proof
in open court of the allegations of thepetition,and that there exists proper cause
for granting the same, ami that thirty days* previous notice of the hearing
thereof hasbeen given ina newspaper published or having a general circulation
in the county. [('. L. 228*;3862-4.

1547. Effect of change. Such proceedings shall in nomanner affect a
legal action or proceeding then pending, nor anyright, title, or interest what-
soever.

TITLE 45.

NATURAL /IAS.

1548. Confining gas in unused well. Anyperson orcorporationin
possession as owner, lessee, agent, or manager, of anywell in which natural gas
has been found, shall, unless said gas is being utilized, within three months from
the completion of said well, or at anytime upon ceasing to use such well, eon-
line the gas in said well until such time as it shall be wutilized; provided, that
this section shall notapply toany well operated as an oil well. * . p. 41.

1549. Plugging abandoned well. I'pon abandoning or ceasing to
operate anywell sunk inexploring forgas. theperson orcorporation that sunk
the same shall lill upthewell with sand or rock sediment to a depth of at least
twenty feet above the gas-bearing rock, and drive a round, seasoned wooden
plug, at least three feet iu length, equal indiameter to thediameter of the well
below thecasing, toa point at least live feet below thebottom of thecasing: and
immediately after drawing the easing, shall drive a round, seasoned wooden
plug, to a point just below where thelower endof thecasing rested, which plug
shall beat least three feet inlength, tapering in form, andof thesame diameter
at thedistance of eighteen inches from the smaller end as thediameter of the
hole below thepoint at which it isto be driven. Alter the plug has been pro-
perly driven there shall be Idled onthe topof thesame, sand or rock sediment
toadepth of al least five feet; provided, that in case such geological formation
shall be encountered in the bore as to make some other method more effective
for preventing flooding by water from superposed strata, theinspector maydirect
what other plan shall be pursued without unreasonable cost to the owner or
lessee of thewell. pp.41-2.

1550. Penalties for neglect. Any person or corporation wh o shall
violate any of the provisions Of sections fifteen hundred and forty-eight and fifteen
hundred and forty-nine, shall beliable to a penalty oftwo hundred dollars for each
and every violation thereof, andtothe further penalty of two hundred dollars for
each thirty days during which such violation shall continue; and allsuch penal-
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Logislntive
power,
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held,
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tor tegislutnr,

Disqualifica-
tions,

CONSTITUTION,

the others, except in the cases herein expressly di-
rected or permitted. '

L4
ARTICLE VI.
LEGISLATIVE DEPARTMENT,

SucrioN L. The legislative power of this State
shall be vested in a Senate and House of Representa-
tives, which shall be designated the Legislature of the
State of Utah,

Sec, 2. Regular sessions of the Legislature shall
be held biennially at the seat of government; and, ex-
cept the first session thereof shall begin on the second
Monday in January next after the election of members
of the House of Representatives.

Sec. 3. The members of the House of Represen-
tatives, after the first election, shall be chosen by the
qualified electors of the respective representative dis-
tricts, on the first Tuesday after the first Monday in
November, 1896, and biennially thereafter. Their
term of office shall be two years, from the first day of
January next after their election., .

Sec. 4. The Senators shall be chosen by the qual-
ified electors of the respective senatorvial districts, at
the same times and places as members of the House of
Representatives, and their term of office shall be four
years from the first day of January next after their
election; /Zrovided, That the Senators elected in 1896
shall be divided by lot into two classes as nearly equal
as may be; seats of Senators of the first class shall be
vacated at the expiration of two yeurs, and those of the
second class at the expiration of four years; so that one-
half, as nearly as possible, shall be chosen biennially
thereafter. In case of increasein the number of Sena-
tors, they shall be annexed by lot to one or the other
of the two classes, so as to keep them as nearly equal
as practicable,

Sec. 5. No person shall be eligible to the office
of Senator or Representative, who is not a citizen of the
United States, 25 years of age, a qualified voter in the
district from which he is chosen, a resident for three
vears of the State, and for one year of the district
from which he is elected.

‘Sec. 6. No person holding any public office of
profit or trust under authority of the United States, or
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Sec, 22, The enacting clause of every law shall . o
be: * Be it enacted by the Legislatnre of the State of Utal,’
and no bill or joint resolution shall be passed, except
with the agsent of a majority of all the members elected
to each house of the Legislature, and after it has been
read three times. The vote upon the final passage of
all bills shall be by yeas and nays; and no law shall be
revised or amended by reference to its title only; but
the act as revised, or section as amended, shall be re-
enacted and published at length.

Sec. 23, Ixcept general appropriation bills, and .,y
bills for the codification and general revision of laws, pus containing
no bill shall be passed containing more than one subject, subjoct.*
which shall he clearly expressed in its title.

Sec. 24, The presiding officer of each house, in il how
the presence of the house over which he presides, shall '
sign ull bills and joint resolutions passed by the Legis-
lature, after their titles have been publicly read im-
mediately before signing, and the fact of such signing
shall be entered upon the journal.

Sec. 25, All acts shall be officinlly published, and pll Actpub-
no act shall take effect until so published, nor until eftect when.
sixty days after the adjournment of the session at
which it passed, unless the Legislature by a vote of
two-thirds of all the members elected to each house,
shall otherwise direct. .

Sec. 26. The Legislature is prombited from en- Legwisturo
acting any private or special laws in the following et twa on.
cases:

1. Granting divorce.
2. Changing the names of persons or places, chagingnme,
or constituting one person the heir at law of another,

Divorco.

County senls,

3, Locntmg or (.ehzmg'.mg: (:Qun.ty seats, i Regulating
4. Regulating the jurisdiction and duties of dutien of
justices of the peace. Ortmes and

5. Punishing crimes and misdemeanors. misdomoutiors.
Hegulating

6. Regulating the practice of courts of justice. court practice.
7. Providing for a change of venue in civil or Chngoof

criminal actions, S
8. Assessing and collecting taxes. colloeting tuxex.
4. Regulating the interest on money. Changlng law of
10, Changing the law of descent or succession, teem
1. Regulating county and township atlairs. P e

ing or amending the charter of any city, town, orIncorporating
s » ] : ? 1 4
village; laying out, opening, vacating or altering town

12, Incorporating cities, towns or villages; chang- townsnip affuirs
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