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JURISDICTION OF THE COURT OF APPEALS
This Court has jurisdiction of this Petition for Review pursuant to Article 8, §3 of
the Utah Constitution; Utah Code Ann., §§35A-4-508(8)(a), 630-4-403; 78A-4-103, and
Rule 14 of the Rules of Appellate Procedure.

ISSUES PRESENTED FOR REVIEW
Does substantial evidence show the Petitioner did not report income as required
while receiving unemployment insurance benefits as required by the provisions of §35A4-40 l (3)?
Does substantial evidence show a benefits overpayment was correctly established
pursuant to the provisions of §35A-4-406(4)?

STANDARD OF REVIEW
This Court grants great deference to an agency's findings of fact and will uphold
them if they are supported by substantial evidence when viewed in light of the whole
record. Eagala v. Dep't of Workforce Servs., 2007 UT App 43; 157 P .3d 334, 33 7, citing

Dep't of Air Force v. Swider, 824 P.2d 448, 451 (Utah Ct. App. 1991 ). When reviewing
an agency's application of the law to facts, this Court grants moderate deference to the
Board's decision, and as such, will not disturb the Board's conclusion unless it "exceeds
the bounds of reasonableness and rationality." Id., citing Autoliv ASP, Inc. v. Dep't of

Workforce Servs., 2001 UT App 198; 29 P.3d 7, 10-11.

STATUTES AND REGULATORY PROVISIONS AT ISSUE

The statutes and rules which are determinative in this matter are set forth verbatim
in Addendum A, and include the following:
§3SA-4-401, Utah Code Annotated (2013)
§35A-4-406(4), Utah Code Annotated (1996) (as in effect 2015)
R994-401-203, Utah Administrative Code (2012)
R994-406-201, Utah Administrative Code (2013)
R994-406-301, Utah Administrative Code (2012)

STATEMENT OF THE CASE
A.

Nature of the Case, Course of Proceedings, and Disposition Below.

The Petitioner, Sheila G. Winkler (Claimant), filed a claim for unemployment
insurance benefits with the Department of Workforce Services (Department) effective
October 26, 2014. She reopened her claim on December 3, 2014, and reported to the
Department that she had not applied for retirement or disability benefits. (Record, Exhibit
2). The Department allowed unemployment benefits to the Claimant.
On about January 8, 2015, the Claimant reported to the Department that she had
applied for retirement benefits on November 19, 2014. The Department investigated the
situation and, in decisions dated January 15, 2015 (Addendum B), reduced the amount of
the Claimant's weekly unemployment benefit beginning November 30, 2014, and
established a fault (receivable) overpayment for benefits paid to the Claimant for the four
weeks between December 7, 2014, and January 3, 2015.
The Claimant, after obtaining counsel, appealed the Department's decisions to an
administrative law judge (ALJ) on January 22, 2015, and an evidentiary hearing was held
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on February 10, 2015. The ALJ issued a decision on February 11, 2015, affinning the
Department's decisions to deny benefits and establish an overpayment. (Addendum C).
The Claimant filed an appeal to the Workforce Appeals Board (Board) on March 2, 2015.
The Board issued a decision on March 26, 2015, affirming the ALJ's decisions.
(Addendum D). The Claimant then filed this Petition for Review.

B.

Statement of the Facts.
The Claimant opened a claim for unemployment benefits effective October 26,

2014, and was found monetarily eligible to receive $425 per week. She reopened her
claim on December 3, 2014, with an effective date of November 30, 2014. (Record,
Exhibit I).

When the Claimant reopened her claim, she was asked whether she had
11

11

applied for or was receiving retirement benefits. The Claimant responded no to this
question. (R, 2 and 33: 24-35). The Claimant filed weekly claims for unemployment
insurance benefits for the weeks ending December 14, 2014, through January 4, 2015.
She was paid unemployment benefits in the amount of $425 for each of these weeks.
On November 19, 2014, prior to reopening her unemployment claim, the Claimant
applied for retirement benefits with the Utah Retirement System (URS). (R, 31: 5-9).
The Claimant was told it would take up to 90 days for a determination of her eligibility
for retirement benefits to be made because URS needed to verify the Claimant's
separation from employment. (R, 31: 20-33 and 3 5: 10-21 ). At that time the Claimant
was told she was entitled to receive $2,468.38 per month in retirement benefits through
URS. (R, 8 and R, 34: 26 through 35: 3).
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The Employer, Salt Lake City Corp.,

contributed to the Claimant's URS account, and the entitlement was based on the
Claimant's length of service to the Employer. (R, 34: 6-14).
The Claimant was paid her first retirement benefit on December 31, 2014. (R, 32:
4-5). The payment was for two months of benefits, retroactive to November l, 20 l 4, and
was deposited directly into the Claimant's bank account. (R, 32: 21-30). The Claimant
did not notice the payment until around January 7 or 8, 2015, when she was balancing her
checkbook. (R, 33: 1-19). The Claimant contacted the Department on or about January 8,
2015, and reported she had received retirement benefits for November and December
2014. (R, 6 and 33: 12-14).

The Department established a fault overpayment in the

amount of $1,700, which represented unemployment benefits paid for the four weeks
from December 7, 2014, through January 3, 2015.
Every claimant who receives unemployment benefits is sent a Claimant Guide,
which contains instructions about the claimant's responsibilities regarding his or her
acceptance of unemployment benefits, including reporting retirement income. When the
Claimant opened her claim for unemployment benefits, she was instructed she would
receive a Claimant Guide and she would be held responsible for knowing the information
in the guide. (R, 4 ). The Claimant Guide states in part:

Retirement Deduction
Retirement income, including disability retirement, may be deducted from
your weekly benefit amount.
If you apply for or receive any type of retirement or disability retirement
income, you are required to report this information to the Claims Center
immediately. After you have reported this infonnation, a notice will be
mailed to you if such income is to be deducted from your benefits. Failure
4

to report retirement or disability retirement, or changes in that income,
could result in a denial and possible overpayment of benefit. (See
FRAUD)
If you receive retroactive retirement income covering a period of time for
which you were also paid unemployment benefits, you will be responsible
for any overpayment. You will be required to repay the department the
amount of ineligible benefits you received for the period of time covered by
the retirement. [bold in original, underline added]

SUMMARY OF ARGUMENTS
Based on substantial evidence, the Board correctly affirmed

the ALJ's

determination the Claimant was not eligible to receive unemployment benefits for the
four weeks from December 7, 2014, through January 3, 2015, as her retirement benefits
exceeded the Claimant's weekly benefit amount. Further, the Board correctly determined
the Claimant was at fault for receiving benefits to which she was not entitled as she
knowingly provided inaccurate information to the Department regarding her application
for retirement benefits.

As a result of the Claimant's material misinformation, the

Department incorrectly awarded benefits to the Claimant.
The Board's determination that the Claimant was ineligible for benefits and she
was at fault for the benefits overpayment was reasonable and rational. The decisions are
supported by substantial evidence in the record and this Court should deny the Claimant's
appeal.

ARGUMENT

I.

THE CLAIMANT WAS NOT ELIGIBLE TO RECEIVE
UNEMPLOYMENT BENEFITS WHILE SHE WAS
ENTITLED TO RECEIVE RETIREMENT BENEFITS.
5

Substantial evidence demonstrates the Claimant was not eligible to receive
unemployment benefits for the four weeks from December 7, 2014, to January 3, 2015.
The Claimant was paid $2,468 per month, or $569 per week, in retirement benefits
effective November 1, 2014.

Because she was paid retirement benefits for each of the

weeks from December 7, 2014, to January 3, 2015, and her retirement benefit exceeded
the amount of her weekly unemployment benefit, the Claimant was not eligible for
unemployment benefit payments those weeks.
The Utah Employment Security Act states a claimant's weekly benefit amount
must be reduced by I 00 percent of any retirement benefits received by the claimant.
Utah Code Ann. §35A-4-401 (2013) provides, in part:

35A-4-401. Benefits -- Weekly benefit amount -- Computation of
benefits -- Department to prescribe rules -- Notification of benefits -Bon uses.
(I) (a) Benefits are payable from the fund to an individual who is
or becomes unemployed and eligible for benefits ....
(2) ( c) (i) Except as otherwise provided in Subsections (2)( c )(ii)
and (iii), the "weekly benefit amount" of an individual who is receiving, or
who is eligible to receive, based upon the individual's previous
employment, a pension, which includes a governmental, Social Security, or
other pension, retirement or disability retirement pay, under a plan
maintained or contributed to by a base-period employer is the "weekly
benefit amount" which is computed under this section less I 00% of the
retirement benefits, that are attributable to a week, disregarding any fraction
of $1. ...
(2) ( d) (i) (A)
The weekly benefit amount and the potential
benefits payable to an individual who, subsequent to the commencement of
the individual's benefit year, becomes or is determined to be eligible to
receive retirement benefits or increased retirement benefits, shall be
recomputed effective with the first calendar week during the individual's
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benefit year with respect to which the individual 1s eligible to receive
retirement benefits or increased retirement benefits.
To be considered a retirement benefit, the payments must be from a plan
contributed to by a base period employer, the payments must be based on the claimant's
age, length of service, or disability, and the payments must be made periodically and not
in a lump sum. See Utah Admin Code R994-401-203( 1) (2012).
Here, the Claimant began receiving a retirement benefit effective November 1,
2014, from URS.

The Claimant's base period employer, Salt Lake City Corp.,

contributed to the plan, the payments were based on the Claimant's length of service to
the employer, and the payments were made on a monthly basis and not in a lump sum.
In her present appeal, the Claimant does not dispute the reduction of her weekly
benefit amount by $569 each week which caused her weekly benefit amount to be $0.
This argument was raised, however, before the ALJ and again before the Board. The
ALJ reasoned the Claimant was entitled to receive and did receive retirement benefits
from a plan to which the Employer contributed, and the Claimant received periodic
monthly payments payable during the benefit year. The ALJ concluded the Claimant's
retirement payments of approximately $569 per week met the requirements of the law
and rules requiring I 00 percent of those payments to be deducted from her weekly benefit
amount. Once deducted, the Claimant's weekly unemployment benefit was $0.

The

Board affirmed the ALJ findings and reasoning. The Board's decision is reasonable and
rational.

There is substantial evidence in the record to support the Board's decision.

There is no showing of error.
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II.

THE BOARD REASONABLY AND RATIONALLY
CONCLUDED THE CLAIMANT WAS AT FAULT FOR
THE BENEFIT OVERPAYMENT.

The Claimant argues before this Court, as she did before the ALJ and the Board,
she should not be considered to be at fault for the overpayment amount. She contends
there is limited evidence in support of all three elements of a fault overpayment and the
Board could have reached a different decision. She suggests a non-fault overpayment as
an alternative resolution.
A claimant is at fault for an overpayment if all three of the following elements are
present: materiality, control, and knowledge.

Utah Admin. Code R994-406-30 I (1 ).

Materiality is established if the claimant received benefits to which she was not entitled.
Utah Admin. Code R994-406-30 I (1 )(a). Control is established if benefits were paid to
the claimant based on incorrect information or an absence of information which the
claimant reasonably could have provided. Utah Admin. Code R994-406-30 I ( I )(b ). Last,
knowledge is established if the claimant had sufficient notice that the information might
be reportable.

Utah Admin. Code R994-406-30 I ( 1)( c ). Claimants are responsible for

providing all of the information requested by the Department regarding their
Unemployment Insurance Claim. Utah Admin. Code R994-406-301 (2).
In contrast, a nonfault overpayment exists if a "claimant followed all instructions
and provided complete and correct information ... and then received benefits to which he
or she was not entitled due to an error made by the Department or an employer." Utah
Adm in. Code R994-406-201.

Thus, to establish an overpayment should be a non fault

overpayment, a claimant would need to demonstrate that she provided "complete and
8

accurate information" and her receipt of excess unemployment benefits was the result of
an error made by the Department. Smith v. Dep 't of Workforce Servs., 251 P.3d 846,
847-848 (2011 UT App 91).
In this case, the Claimant was entitled to a retirement benefit from URS, and she
applied for the benefit on November 19, 2014. However, when she reopened her claim
for unemployment benefits on December 3, 2014, she did not report she had applied for
retirement benefits.

By answering "no" to the question asking if she had applied for or

received retirement benefits, the Claimant knowingly provided false information on her
claim. As a result of the incorrect information, the Department paid the Claimant $425 in
unemployment benefits for each of the four weeks beginning December 7, 2014., and
ending January 3, 20 I 5. The Department later determined the Claimant was not eligible
for the unemployment benefits and established a fault overpayment in the amount $1,700
which represented benefits paid for those four weeks.
Here, all three elements of the fault standard are present. First, as to materiality,
the Claimant was paid benefits to which she was not entitled. The Claimant reopened a
claim for unemployment benefits on December 3, 2014, reporting she had not applied for
or received retirement or disability benefits.

Contrary to her answer, however, the

Claimant had applied for retirement benefits on November 19, 2014.

Because the

Claimant falsely reported material information on her initial claim, she received $1,700 in
unemployment benefits to which she was not entitled. Had she accurately reported she
had applied for retirement payments when she reopened her claim, she would have been
contacted by a Department representative, the Department would have conducted an
9

investigation to determine if and when she would receive retirement payments and the
amount of the payments. It is likely the Department would have determined the Claimant
was eligible for retirement payments and that those payments would be paid retroactive
to November 1, 2014. The Department would have denied unemployment benefits at that
point and an overpayment situation would have been avoided. Based on the Claimant's
failure to provide correct information to the Department, however, an overpayment was
necessarily created. The substantial evidence, therefore, supports the Board's conclusion
that materiality is established.
Second, as for the knowledge element, the Claimant received benefits based on
incorrect information and an absence of information which the Claimant reasonably
could have provided to the Department.

The Claimant reopened her claim for

unemployment benefits on December 3, 2014, reporting she had not applied for or
received retirement or disability benefits.

The Claimant had actually applied for

retirement benefits on November I 9, 2014. In her appeal to the Board, the Claimant
stated she answered the way she did because she completed the reopening in haste and
because she did not anticipate receiving any retirement benefits until February 2015. (R,
46: iJ3 and iJ4). On appeal to this Court, the Claimant argues that when she applied for
retirement benefits with URS she was told it would take approximately 90 days for her to
start receiving retirement benefits, and she contends she was not told the benefits would
be paid retroactively. She argues she answered negatively to the Department's question
about whether she had applied for retirement benefits because she had not received any
benefits, did not anticipate receiving any benefits for three months, and did not know the
IO

benefits would be paid retroactively. She further contends she interpreted the question at
issue as asking whether she had applied for and was receiving retirement benefits.
On her claim for benefits, under the section titled Eligibility Information, the
Claimant was asked specifically, "Have you: ... Applied for or receiving retirement or
disability.?" (R, 2). This question is not unclear, as the Claimant contends. Everyone
fluent in the English language understands the difference between "and" and "or."
Further, the question was in writing, so the Claimant could take as much time as needed
to reread the question until she understood its meaning. Any doubts could have been
easily cleared up with a phone call to the Claims Center. If the Claimant answered the
claims questions in haste, as she contends, she did so at her own peril.
The Claimant fails to show the Board's findings are not supported by substantial
evidence.

Here, the Claimant knew or should have known the Department required

accurate information in order to make a proper eligibility decision. She had applied for
retirement benefits and she knew she had applied. Further, the information the Claimant
received from URS stated that although benefits might not be paid for 90 days, she would
be paid back to the date of her application for retirement. She knew, or should have
known, she would be receiving retirement benefits back to at least November 19, 2014.
The Claimant was further placed on notice her retirement benefit was reportable
when she received a Claimant Guide.

To ensure each claimant understands her

obligations, the Department issues a Claimant Guide which instructs claimants on how to
file claims correctly. All claimants are obligated to read the materials the Department
provides and to seek guidance from the Department when there is a question about what
11

information to report.

When the Claimant first opened her claim for unemployment

benefits on October 28, 2014, she was told she would be receiving a copy of the
Department's Claimant Guide and she must read and follow the instructions in the Guide.
The Claimant was then sent a copy of the Claimant Guide. The cover of the Guide states
the Claimant must read the information in the Guide and she will be held liable for the
information in the Guide. The Guide contains clear instructions and warnings about the
Claimant's responsibility to provide accurate information to the Department.
The Guide specifically instructs claimants they are to contact the Department if
they apply for or start receiving retirement income. The Guide also te11s claimants that if
they receive retroactive retirement income covering a period of time for which they were
also paid unemployment benefits, they will be responsible for the overpayment.
The Utah Court of Appeals has consistently held that claimants are "chargeable for
the information in the Claimant Guide." Frislie v. Dep't of Workforce Servs., 2011 UT
App 114, 17, 256 P.3d 229, 230. See also, Smith v. Dep't of Workforce Servs., 2010 UT
App 382,111,245 P.3d 758; Hodgson v. Dep't of Workforce Servs., 2005 UT App 317;

Tillett v. Dep't of Workforce Servs., 2004 UT App 323; Jensen v. Dep't of Workforce
Servs., 2004 UT App 303; Jensen v. Dep't of Workforce Servs., 2004 UT App 191; and
Armstrong v. Dep't of Employment Sec., 834 P. 2d 562 (Utah Ct. App. 1992).
In Frislie, for example, the claimant also submitted information on her initial
claim that was not correct. Although the claimant asserted she did not knowingly submit
incorrect information when she opened her claim, this Court found that 11 Frislie should
have known that she was required to advise the Department of her limitations by
12

reviewing the information in the Claimant Guide. Thus, the Board correctly found that
Frislie had knowledge of her false claim." Fr is lie, at ,I7.
The claimant in Smith, similarly argued the element of knowledge was not
established because she thought her severance payment was a bonus and not a separation
payment. Considering the infonnation contained in the Claimant Guide, this Court found
the Board's determination was supported by substantial evidence and did not exceed the
bounds of reasonableness and rationality. Smith, at

,12.

Here, the Claimant knew or should have known she needed to provide accurate
information to the Department concerning her application for retirement benefits. The

Claimant Guide clearly instructed her to immediately report to the Department if she
applied for any type of retirement income. Even if the Claimant thought she would not
receive retirement benefits for 90 days, she was well aware she had applied for retirement
benefits on November 19, 2014. The Claimant argues now that the question on the claim
was compound and ambiguous. If the Claimant had any doubts about what the question
was asking, she could have simply contacted the Department for clarification.
The issue here is not simply whether the Claimant knew, at the time she opened
her claim, when she would begin receiving retirement benefits. The issue is also whether
the Claimant knew, or should have known, she needed to report to the Department that
she had applied for such benefits. The Claimant was given a Claimant Guide, which
specifically told her she was responsible to notify the Claims Center immediately if she
applied for any type of retirement income. The Claimant has not adequately explained
why, despite the instructions in the Claimant Guide, she failed to contact the Claims
13

Center either to report her application for retirements or to request clarification as to what
infonnation the Department wanted. The information provided in the Claimant Guide
concerning the retirement deduction is clear and unambiguous. The substantial evidence,
therefore, supports the Board's conclusion that knowledge is established.
Last, it was within the Claimant's control to accurately report she had applied for
retirement benefits, but she failed to do so.

Substantial evidence demonstrates the

Claimant was paid benefits based on incorrect information. The Claimant provided a
false response when she reopened her claim with the Department. The Claimant chose to
report she had not applied for retirement benefits, even though she had.
Claimant reasonably could have provided correct information.

Further, the

Had the Department

received correct infonnation, it could have made an accurate eligibility determination,
and the Claimant would likely not have received benefits.

The substantial evidence,

therefore, supports the Board's conclusion that control is established.
There is substantial evidence to show the Claimant engaged in conduct that meets
all three elements of fault. The Claimant received benefits she was not otherwise entitled
to receive. She knew she was expected to report this information to the Department, and
she was in control of informing the Department she had applied for retirement payments.
The Board reasonably and rationally concluded the Claimant was at fault in the creation
of the unemployment benefit overpayment by providing incorrect infonnation and
receiving benefits to which she was not entitled.
overpayment in this matter was appropriate.

The establishment of a fault

The Court should uphold the Board's

establishment of a fault overpayment in the amount of $1,700.
14

An administrative agency's findings of fact will be reversed only if the findings are
not supported by substantial evidence. Hurley v. Board of Review of Indus. Comm'n.,
767 P.2d 524, 526-27 (Utah 1988). Substantial evidence "is that quantum and quality of
relevant evidence that is adequate to convince a reasonable mind to support a
conclusion. 11 Viktron/Lika Utah v. Labor Comm'n, 2001 UT App 394, P 13, 38 P.3d 993.
This court will not disturb the Board's application of law to the factual findings unless the
11

Board's determination exceeds the bounds of reasonableness and rationality." Smith v.

Department of Workforce Servs., 2010 UT App 382, ~ 9,245 P.3d 758.
The Claimant's final argument calls for the fault overpayment to be redesignated
as a nonfault, or non-receivable, overpayment. The Claimant requests the overpayment
be recovered by ordering the Department to deduct such benefits out of future benefits to
which the Claimant might be entitled.
Claimants for unemployment benefits who are at fault for providing incorrect
infonnation, and who consequently receive benefits to which they are not entitled, are
required to repay the sum they inappropriately received or have the sum deducted from
any future benefits payable to the claimant. See Utah Code Ann. §35A-4-406(4). The
Department rules further state, in part:
R994-401-203. Retirement or Disability Retirement Income.

(2) A claimant who could be eligible for a retirement income, but
does not apply until after the Unemployment Insurance benefits have been
paid, will be at fault for any overpayment resulting from a retroactive
payment of retirement benefits.
(3) The formula for recomputation of the MBA in the event a
claimant begins receiving retirement income after the beginning of the
15

benefit year is found in Subsection 35A-4-40 I (2)( d). The recomputation is
effective with the first full calendar week in which the claimant is eligible
to receive applicable retirement benefits or adjustments to those benefits.
This rule makes it clear that a claimant who receives retroactive retirement income
after unemployment benefits have been paid, will be considered at fault for the resulting
overpayment. The Claimant argues the repayment of the unemployment benefits will be
"painful" because she is now on a fixed income. As the Board pointed out in its decision,
the Claimant received her first two months of retirement benefits in a lump sum at the
end of December 2014. She must have realized she would not be allowed to keep the
unemployment benefits she received as well as the retirement benefits covering the same
time period. As the Claimant asserts she was not expecting any retirement income until
February 2015, it is unclear why she did not use a portion of that unexpected retirement
payment to repay the Department.
Further, a nonfault overpayment would simply not be appropriate in this case.
Nonfault overpayments are paid back by having the Department withhold 50 percent of
any future benefits to which a claimant may be entitled. While the Board may have the
authority to designate the overpayment as nonfault, in very practical terms that would
mean the Department would never receive the funds overpaid to this Claimant.
Considering the Claimant's age (77) and the fact that she is receiving both Social Security
and URS retirement payments, it is extremely unlikely she would ever be eligible for
unemployment benefits in the future, and the overpayment would not be recoverable.
Moreover, as this Court held in Smith v. Department of Workforce Services, in
order for the Claimant to establish an overpayment should be a nonfault overpayment,
16

she needs to demonstrate she provided "complete and accurate information" about her
claim and her receipt of excess unemployment benefits was the result of an error made by
the Department.

251 P.3d 846, 847-848 (2011 UT App 91).

The Claimant did not

provide complete and accurate information, since she failed to inform the Department she
had applied for her retirement benefits. In addition, the Claimant failed to show her
receipt of benefits was the result of an error made by the Department. As such, this Court
should find the overpayment was properly considered a fault overpayment.

CONCLUSION
The substantial evidence shows the Claimant was not eligible to receive
unemployment benefits once she applied for retirement benefits on November 19, 2014.
The substantial evidence further shows the Claimant was at fault for the resulting
overpayment because she provided incorrect information to the Department on her claim
for unemployment benefits. The Board's decision to affirm the ALJ's decision to deny
benefits and establish a fault overpayment was rational and reasonable.
Respectfully submitted this

;/'---

day of November, 2015.
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ADDENDUM A
35A-4-401.

Benefits -- Weekly benefit amount -- Computation of benefits
Department to prescribe rules -- Notification of benefits -- Bonuses.

(1) (a) Benefits are payable from the fund to an individual who is or becomes
unemployed and eligible for benefits.
(b) All benefits shall be paid through the employment offices or other agencies
designated by the division in accordance with rules the department may prescribe in
accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act.
(2) (a) (i) Except as otherwise provided in Subsection (2)(a)(ii), an individual's
"weekly benefit amount" is an amount equal to 1126th, disregarding any fraction of $1, of
the individual's total wages for insured work paid during that quarter of the base period in
which the total wages were highest.
(ii) With respect to an individual whose benefit year begins after the termination of
any payable week under Pub. L. No. 111-5, Sec. 2002 as amended, an individual's
weekly benefit amount is an amount equal to 1/26th minus $5, disregarding any fraction
of $1, of the individual's total wages for insured work paid during that quarter of the base
period in which the total wages were highest.
(b) (i) The weekly benefit amount may not exceed 62.5% of the insured average
fiscal year weekly wage during the preceding fiscal year, disregarding any fraction of $1.
(ii) With respect to an individual whose benefit year begins after the termination of
any payable week under Pub. L. No. 111-5, Sec. 2002 as amended, the weekly benefit
amount may not exceed 62.5% of the insured average fiscal year weekly wage during the
preceding fiscal year minus $5, disregarding any fraction of $1.
(c) (i) Except as otherwise provided in Subsections (2)( c)(ii) and (iii), the "weekly
benefit amount" of an individual who is receiving, or who is eligible to receive, based
upon the individual's previous employment, a pension, which includes a governmental,
Social Security, or other pension, retirement or disability retirement pay, under a plan
maintained or contributed to by a base-period employer is the "weekly benefit amount"
which is computed under this section less 100% of the retirement benefits, that are
attributable to a week, disregarding any fraction of $1.
(ii) With respect to an individual whose benefit year begins after July 1, 2004, and
ends on or before the termination of any payable week under Pub. L. No. 111-5, Sec.
2002 as amended, the "weekly benefit amount" of that individual, who is receiving or
who is eligible to receive Social Security benefits based upon the individual's previous
employment, is the "weekly benefit amount" which is computed under this section less

ADDENDUM A
50% of the individual's Social Security benefits that are attributable to the week, but not
below zero.
(iii) With respect to an individual whose benefit year begins after the
termination of any payable week under Pub. L. No. 111-5, Sec. 2002 as amended, this
Subsection (2)( c) and Subsection (2)( d) do not apply to Social Security benefits an
individual is receiving or is eligible to receive as they are not considered retirement
benefits for purposes of those subsections.
(d) (i) (A) The weekly benefit amount and the potential benefits payable to an
individual who, subsequent to the commencement of the individual's benefit year,
becomes or is determined to be eligible to receive retirement benefits or increased
retirement benefits, shall be recomputed effective with the first calendar week during the
individual's benefit year with respect to which the individual is eligible to receive
retirement benefits or increased retirement benefits.
(B)The new weekly benefit amount shall be determined under this Subsection (2).
(ii) As recomputed the total benefits potentially payable, commencing with the
effective date of the recomputation, shall be equal to the recomputed weekly benefit
amount times the quotient obtained by dividing the potential benefits unpaid prior to the
recomputation by the initial weekly benefit amount, disregarding fractions.
(3) (a) An eligible individual who is unemployed in any week shall be paid with
respect to that week a benefit in an amount equal to the individual's weekly benefit
amount less that part of the individual's wage payable to the individual with respect to
that week that is in excess of 30% of the individual's weekly benefit amount.
(b) The resulting benefit payable shall disregard any fraction of $1.
(c) For the purpose of this Subsection (3) "wages" does not include a grant paid to
the individual as public assistance.
(4) (a) An otherwise eligible individual is entitled during a benefit year to a total
amount of benefits determined by multiplying the individual's weekly benefit amount
times the individual's potential duration.
(b) To determine an individual's potential duration, the individual's total wages for
insured work paid during the base period is multiplied by 27%, disregarding any fraction
of $1, and divided by the individual's weekly benefit amount, disregarding any fraction,
but not less than IO nor more than 26.

ADDENDUM A
(5) (a) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking
Act, the department may by rule prescribe:
(i) that the existence of unemployment, eligibility for benefits, and the amount of
benefits payable shall be determined in the case of an otherwise eligible individual who,
within a week or other period of unemployment, is separated from or secures work on a
regular attachment basis for that portion of the week or other period of unemployment
occurring before or after separation from or securing of work; and
(ii) in the case of an individual working on a regular attachment basis, eligibility
for benefits and the amount of benefits payable for periods of unemployment longer than
a week.

(b) The rules made shall be reasonably calculated to secure general results
substantially similar to those provided by this chapter with respect to weeks of
unemployment.
(6) The division shall, in all cases involving actual or potential disqualifying issues
and prior to the payment of benefits to an eligible individual, notify the individual's most
recent employer of the eligibility determination.
(7) Upon written request of an individual made under rules of the department in
accordance with Title 630, Chapter 3, Utah Administrative Rulemaking Act, all
remuneration for insured work paid to the individual during the individual's period in the
form of a bonus or lump-sum payment shall, for benefit purposes, be apportioned to the
calendar quarters in which the remuneration was earned.

Amended by Chapter 255, 2013 General Session

ADDENDUM A
35A-4-406.

Claims for benefits -- Continuing jurisdiction -- Appeal -- Notice
of decision -- Repayment of benefits fraudulently received.

(4) (a) Any person who, by reason of his fraud, has received any sum as benefits
under this chapter to which he was not entitled shall repay the sum to the division for the
fund.
(b) If any person, by reason of his own fault, has received any sum as benefits under
this chapter to which under a redetermination or decision pursuant to this section he has
been found not entitled, he shall repay the sum, or shall, in the discretion of the division,
have the sum deducted from any future benefits payable to him, or both.
(c) In any case in which under this subsection a claimant is liable to repay to the
division any sum for the fund, the sum shall be collectible in the same manner as provided
for contributions due under this chapter.

Renumbered and Amended by Chapter 240, 1996 General Session

ADDENDUM A
R994-401-203. Retirement or Disability Retirement Income.

(I) A claimant's WBA is reduced by I 00% of any retirement benefits, social
security, pension, or disability retirement pay (referred to collectively in this section as
"retirement benefits" or "retirement pay") received by the claimant. Except, for claims
with an effective date on or after July 4, 2004, and on or before December 11, 2010 the
reduction for social security retirement benefits will only be 50%. For claims with an
effective date on or after December 12, 2010, there is no reduction for social security
retirement benefits. The payments must be:
(a) from a plan contributed to by a base-period employer. Social security payments
are counted if a base period employer contributed to social security even if the social
security payment is not based on employment during the base period;
(b) based on prior employment and the claimant qualifies because of age, length of
service, disability, or any combination of these criteria. Disability payments must be
based, at least in part, by length of service. Savings plans such as a 401 (k) or IRA should
not be used to reduce the WBA Payments from workers' compensation for temporary
disability, black lung disability income, and benefits from the Department of Veterans
Affairs are not counted because the amount of the payment is based on disability and not
on length of service. Payments received as a spouse or beneficiary are not counted. That
portion of retirement benefits payable to a claimant's former spouse is not counted if the
paying entity pays the former spouse directly and it is pursuant to court order or a signed,
stipulated agreement in accordance with the law;
(c) periodic and not made in a lump sum. Lump sum payments, even if drawn
from the employer's contributions to a fund established for the purpose of retirement, are
not treated as severance pay under Subsection 35A-4-405(7); and
(d) payable during the benefit year. A claimant's WBA is not reduced if the
claimant is eligible for, but not receiving, retirement income. However, if the claimant
subsequently receives a retroactive payment of retirement benefits which, if received
during the time unemployment insurance claims were filed, would have resulted in a
reduced payment, an overpayment will be established. The period of time the payment
represents, not the time of the receipt, is the determining factor. An assumption that a
claimant is entitled to receive a pension, even if correct, is not sufficient basis to
recompute the WBA. However, if a claimant has applied for a pension and expects to be
determined eligible for a specific amount attributable to weeks when Unemployment
Insurance benefits are payable, and the claimant is only awaiting receipt of those
payments, a reduction of the claimant's WBA will be made.

ADDENDUM A
(2) A claimant who could be eligible for a retirement income, but does not apply
until after the Unemployment Insurance benefits have been paid, will be at fault for any
overpayment resulting from a retroactive payment of retirement benefits.
(3) The formula for recomputation of the MBA in the event a claimant begins
receiving retirement income after the beginning of the benefit year is found in Subsection
35A-4-401(2)(d). The recomputation is effective with the first full calendar week in
which the claimant is eligible to receive applicable retirement benefits or adjustments to
those benefits.
Date of Enactment or Last Substantive Amendment
December 9, 2010

ADDENDUM A
R994-406-201.

Nonfault Overpayments.

(I) If the claimant followed all instructions and provided complete and correct
information as required in R994-406-101 (I) and then received benefits to which he or she
was not entitled due to an error made by the Department or an employer, the claimant is not
at fault in the creation of the overpayment.
(2) The claimant is not liable to repay overpayments created through no fault of the
claimant except that the sum will be deducted from any future benefits.

Date of Enactment or Last Substantive Amendment
June 12, 2013

ADDENDUM A
R994-406-301. Claimant Fault.
(1) Elements of Fault.
Fault is established if all three of the following elements are present, or as provided in
subsection (3) and (4) of this section. If one or more elements cannot be established, the
overpayment does not fall under the provisions of Subsection 35A-4-405(5).
(a) Materiality.
Benefits were paid to which the claimant was not entitled.
(b) Control.
Benefits were paid based on incorrect information or an absence of information which
the claimant reasonably could have provided.
(c) Knowledge.
The claimant had sufficient notice that the information might be reportable.
(2) Claimant Responsibility.
The claimant is responsible for providing all of the information requested by the
Department regarding his or her Unemployment Insurance claim. If the claimant has any
questions about his or her eligibility for unemployment benefits, or the Department's
instructions, the claimant must ask the Department for clarification before certifying to
eligibility. If the claimant fails to obtain clarification, he or she will be at fault in any resulting
overpayment.
(3) Receipt of Settlement or Back-Pay.
(a) A claimant is "at fault" for the resulting overpayment ifhe or she fails to advise the
Department that grievance procedures are being pursued which may result in payment of
wages for weeks during which he or she claims benefits.
(b) If the claimant advises the Department prior to receiving a settlement that he or she
has filed a grievance with the employer and makes an assignment directing the employer to
pay to the Department that portion of the settlement equivalent to the amount of
unemployment compensation received, the claimant will not be "at fault" if an overpayment
is created due to payment of wages attributable to weeks for which the claimant received
benefits. If the grievance is resolved in favor of the claimant and the employer was properly
notified of the wage assignment, the employer is liable to immediately reimburse the
Department upon settlement of the grievance. If reimbursement is not made to the
Department consistent with the provisions of the assignment, collection procedures will be
initiated against the employer.
( c) If the claimant refuses to make an assignment of the wages claimed in a grievance

proceeding, benefits will be withheld on the basis that the claimant is not unemployed
because of anticipated receipt of wages. In this case, the claimant should file weekly claims
and if back wages are not received when the grievance is resolved, benefits will be paid for
weeks properly claimed provided the claimant is otherwise eligible.
(4) Receipt of Retirement Income.
Notwithstanding any other provision of this section, a claimant who could be eligible
for retirement income but does not apply until after unemployment benefits have been paid, is
"at fault" for any overpayment resulting from a retroactive payment of retirement benefits.
See R994-401-203(1)(d) and (2)
( 5) Correcting Earlier Weekly Claims.
If a claimant reports incorrect information about his or her income or earnings, the
claimant must immediately contact the Department to correct the information. A claimant
who contacts the Department to correct reported income is considered to be "at fault" and is
responsible for repaying any resulting overpayment even if at the time the claimant filed the
weekly claim for benefits he or she was unaware of the correct income or earnings. A
claimant who fails to contact the Department to correct inaccurately reported earnings may be
subject to fraud penalties under subsection R994- 406-40 I.

Date of Enactment or Last Substantive Amendment
June 12, 2013
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UTAH DEPARTMENT OF WORKFORCE SERVICES
UNEMPLOYMENT INSURANCE
ADDENDUM
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UNEMPLOYMENT INSURANCE BENEFITS
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SHEILA G WINKLER
2281 E PANORAMA DR
HOLLADAY UT 84124-2806
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SSN: XXX-XX-X392
EMPLOYER: SALT LAKE CITY CORP

Notice: This decision is made on your claim for benefits:
Your weekly unemployment benefit amount has been reduced because you have begun to receive retirement benefits based upon
your prior work. Your weekly benefits are reduced by $569.00 beginning November 30, 2014 under Section 35A-4-401 (2) of the
Utah Employment Security Act. You will be notified separately of any overpayment of benefits resulting from this action. Please
notify the Claims Center immediately of any change to your retirement or social security benefits. If you are receiving social
security, federal, or military retirement benefits and you get a Cost of Living Adjustment (COLA) to those benefits, your weekly
unemployment benefit amount will be reduced accordingly.

RIGHT TO APPEAL: If you believe this decision is incorrect, appeal by mail to: Utah Department of Workforce Services, Appeals
Section. P.O. Box 45244, Salt Lake City, UT 84145-0244, or Fax (801} 526-9242, or online at www.jobs.utah.gov/appeals/. Your
appeal must be in writing and must be received or postmarked on or before January 30, 2015. An appeal received or postmarked
after January 30. 2015 may be considered if good cause for the late filing can be established. Your appeal must be signed by you
or your legal representative. MAKE SURE YOUR NAME IS WRITTEN LEGIBLY AND THAT YOU INCLUDE YOUR SOCIAL
SECURITY NUMBER AND CURRENT ADDRESS. Also, please state the reason for your appeal. A copy of your appeal will be
sent to any other interested parties. It is very important for you to continue to file your weekly claims while the appeal process is
pending. You will not be paid for any weeks not filed timely unless you can show good cause for late filing.

UTAH CLAIMS CENTER PHONE NUMBERS: S.L.: (801)526-4400, Ogden: (801 )612-0877. Provo: {801 )375-4067, Out of Area:
(888) 848-0688.
EMP.#: 1000526
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SHEILA G WINKLER
2281 E PANORAMA DR
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NOTICE OF UNEMPLOYMENT BENEFIT OVERPAYMENT
You have been paid unemployment benefits in the amount of $1700.00 to which you are not entitled. You are
responsible for this overpayment and you must repay it under the provisions of Section 35A-4-406(4) of the Utah
Employment Security Act. If you are now eligible, your benefit payments will be reduced by 100% each week until
this amount has been repaid. Otherwise, you must send your repayment to: The Unemployment Compensation
Fund; %Benefit Collections; P.O. Box 45288; Salt Lake City UT 84145-0288. Record your Account Number on
your check or money order. Do not send cash. You can arrange to pay by MasterCard or VISA credit or debit
card.
If you are unable to pay the total overpayment amount within 45 days, you should request an installment
agreement by contacting the Collections office immediately. In Salt Lake County or outside of Utah call (801)
526-9235. Outside of Salt Lake County, or outside of Utah, call (800) 222-2857. If the installment agreement is
approved, no legal collection action will be taken as long as you remain current in your monthly payments. If you
do not establish an installment agreement or fail to repay when due, recovery of this overpayment will be
enforced by all means such as a lien against your property, garnishment of your wages or bank account, or
recovery of your state tax refund.
The overpayment(s) above may not include credits or offsets applied to repay this overpayment nor does it
include any previous overpayment balance you may have.
RIGHT TO APPEAL: If you believe this decision is incorrect, appeal by mail to: Utah Department of Workforce
Services, Appeals Section, P.O. Box 45244, Salt Lake City, UT 84145-0244, or Fax (801) 526-9242, or online at
www.jobs.utah.gov/appeals/. Your appeal must be in writing and must be received or postmarked on or before
January 30, 2015. An appeal received or postmarked after January 30, 2015 may be considered it good cause for
the late filing can be established. Your appeal must be signed by you or your legal representative. MAKE SURE
YOUR NAME IS WRITTEN LEGIBLY AND THAT YOU INCLUDE YOUR SOCIAL SECURITY NUMBER AND
CURRENT ADDRESS. Also, please state the reason for your appeal. A copy of your appeal will be sent to any
other interested parties. It is very important tor you to continue to file your weekly claims while the appeal process
is pending. You will not be paid for any weeks not filed timely unless you can show good cause for late filing.

UTAH CLAIMS CENTER PHONE NUMBERS: S.L.: (801)526-4400, Ogden: (801)612-0877, Provo:
(801 )375-4067, Out of Area: (888) 848-0688.
REPR. D Burnett

EMP.#: 1000526
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Decision of Administrative Law Judge

Appellant

ECA

SHEILA G WINKLER
2281 E PANORAMA DRIVE
HOLLADAY UT 84124-2806

S.S.A. NO:

XXX-XX-2392

APPEAL DECISION:

Respondent
SALT LAKE CITY CORPORATION
PO BOX 145464
SALT LAKE CITY UT 84114-5464

CASE NO:

1S-A-00555

The Claimant's weekly benefit amount is reduced by $569 due to
retirement benefits.
A $1,700 fault overpayment is established.

CASE HISTORY:
Appearances:
Issues to be Decided:

Claimant/Employer
35A-4-401
Retirement Income
35A-4-406(4) Fault Overpayment

The original Department decision denied unemployment insurance benefits on the grounds the Claimant
reduced the Claimant's weekly benefit amount by $569 on the grounds the Claimant was entitled to
receive retirement benefits. That decision also established a $1,700 fault overpayment.

APPEAL RIGHTS: This decision will become final unless, within 30 days from February 11, 2015,
further written appeal is received by the Workforce Appeals Board (PO Box 45244, Salt Lake City, UT
84145-0244; FAX 801-526-9244; or online at http://www.jobs.utah.gov/appeals) setting forth the
grounds upon which the appeal is made.
FINDINGS OF FACT:

The Claimant originally filed a claim for unemployment insurance benefits effective October 26, 2014.
The Claimant was found to be monetarily eligible for $425 per week.

On November 19, 2014, the Claimant applied for retirement benefits. By as early as December 31,
2014, the Claimant was found to be entitled to receive $2,468.38 per month in retirement benefits
through her Employer. These benefits were retroactive to November 1, 2014. The Employer
contributed to the plan upon which the Claimant's benefits were based. The Claimant's entitlement to
these benefits was based upon the Claimant's length of service with the Employer.

Sheila G Winkler

ADDENDUM C
15-A-00555

On December 3, 2014, the Claimant reopened her claim for benefits with an effective date of
November 30, 2014. At that time the Claimant was asked whether or not she had applied for or wa·s
receiving retirement benefits. The Claimant responded, "no" to this question.
The Claimant filed weekly claims for the weeks ending December 14, 2014, through January 4, 2015,.
The Claimant received unemployment insurance benefits in the gross amount of $425 for each of these
weeks.
On or around January 8, 2015, the Claimant discovered that her retirement benefits were deposited int9
her bank account. This was the first time the Claimant became aware that her retirement benefits had
been approved and had been paid. The Claimant contacted the Department that day to report h~r
retirement benefits.
When the Claimant applied for her benefits on November 19, 2014, the Claimant was given an estimated
monthly amount of benefits that she would receive based upon the option she chose. The Claimant was
told that it would take approximately 90 days for the detennination of her eligibility to be made.

REASONING AND CONCLUSIONS OF LAW:

The rules pertaining to the Utah Employment Security Act state in pertinent part:
R994-401-203. Retirement or Disability Retirement Income.
(I) A claimant's WBA is reduced by 100% of any retirement benefits, social security,
pension, or disability retirement pay (referred to co1lectively in this section as "retirement
benefits" or "retirement pay") received by the claimant. Except, for claims with an
effective date on or after July 4, 2004, and on or before December 11, 2010 the reduction
for social security retirement benefits will only be 50%. For claims with an effective date
on or after December 12, 2010, there is no reduction for social security retirement
benefits. The payments must be:
(a) from a plan contributed to by a base-period employer. Social security payments are
counted if a base period employer contributed to social security even if the social security
payment is not based on employment during the base period;
(b) based on prior employment and the claimant qualifies because of age, length of

service, disability, or any combination of these criteria. Disability payments must be
based, at least in part, by length of service. Savings plans such as a 401 (k) or IRA should
not be used to reduce the WBA Payments from workers' compensation for temporary
disability, black lung disability income, and benefits from the Department of Veterans
Affairs are not counted because the amount of the payment is based on disability and not
on length of service. Payments received as a spouse or beneficiary are not counted. That
portion of retirement benefits payable to a claimant's former spouse is not counted if the
paying entity pays the former spouse directly and it is pursuant to court order or a signed,
stipulated agreement in accordance with the law;
(c) periodic and not made in a lump sum. Lump sum payments, even if drawn from the
employer's contributions to a fund established for the purpose of retirement, are not
treated as severance pay under Subsection 35A-4- 405(7); and

Sheila G Winkler
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(d) payable during the benefit year. A claimant's WBA is not reduced if the claimant is
eligible for, but not receiving, retirement income. However, if the claimant subsequently
receives a retroactive payment of retirement benefits which, if received during the time
unemployment insurance claims were filed, would have resulted in a reduced payment,
an overpayment will be established. The period of time the payment represents, not the
time of the receipt, is the determining factor. An assumption that a claimant is entitled to
receive a pension, even if correct, is not sufficient basis to recompute the WBA.
However, if a claimant has applied for a pension and expects to be determined eligible for
a specific amount attributable to weeks when Unemployment Insurance benefits are
payable, and the claimant is only awaiting receipt of those payments, a reduction of the
claimant's WBA will be made.
(2) A claimant who could be eligible for a retirement income, but does not apply until
after the Unemployment Insurance benefits have been paid, will be at fault for any
overpayment resulting from a retroactive payment of retirement benefits.
(3) The formula for recomputation of the MBA in the event a claimant begins receiving

retirement income after the beginning of the benefit year is found in Subsection 35A-440 I (2)( d). The recomputation is effective with the first ful] calendar week in which the
claimant is eligible to receive applicable retirement benefits or adjustments to those
benefits
The evidence presented during the hearing established the Claimant is entitled to receive and has
received retirement benefits from the Emp1oyer from a plan the Employer contributed and the Claimant
receives periodic monthly payments that are payable during the benefit year. The Administrative Law
Judge finds the Claimant's retirement benefits meet the requirements of the law and rules requiring
100% of these benefits to be deducted from her weekly benefit amount. The weekly amount of the
Claimant's retirement benefits is approximately $569, which must be deducted from the Claimant's
weekly benefit amount in unemployment insurance benefits which causes the Claimant's weekly benefit
amount to be $0.

Overpayment
The unemployment insurance rules pertaining to Section 35A-4-406(4) of the Utah Employment
Security Act provide, in pertinent part:
(4)(a) Any person who, by reason of his fraud, has received any sum as benefits

under this chapter to which he was not entitled shall repay the sum to the division for the
fund.
(b)
If any person, by reason of his own fault, has received any sum as benefits
under this chapter to which under a redetermination or decision pursuant to this section
he has been found not entitled, he shall repay the sum, or shall, in the discretion of the
division, have the sum deducted from any future benefits payable to him, or both.
(c)
In any case in which under this subsection a claimant is liable to repay to the
division any sum for the fund, the sum shall be collectible in the same manner as
provided for contributions due under this chapter.

Sheila G Winkler
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Claimant Fault

Elements of Fault.

Fault is established if all three of the following elements are present, or as provided in
subsection (4) of this section. If one or more elements cannot be established, the
overpayment does not fall under the provisions of Subsection 35A-4-405(5).
(a)

Materiality.

Benefits were paid to which the claimant was not entitled.
(b)

Control.

Benefits were paid based on incorrect infonnation or an absence of infonnation which
the claimant reasonably could have provided.
(c)

Knowledge.

The claimant had sufficient notice that the information might be reportable.
(2)

Claimant Responsibility.

The claimant is responsible for providing all of the infonnation requested by the
Department regarding his or her Unemployment Insurance claim. If the claimant has any
questions about his or her eligibility for unemployment benefits, or the Department's
instructions, the claimant must ask the Department for clarification before certifying to
eligibility. If the claimant fails to obtain clarification, he or she will be at fault in any
resulting overpayment.
Because it has been determined that the Claimant's weekly benefit amount is reduced to 0$, it is found
the Claimant received benefits to which she was not entitled. When the Claimant reopened her claim
she reported inaccurate infonnation by reporting that she had not applied for retirement benefits. If the
Claimant would have reported at that time that she had applied for retirement benefits, the Department
would have requested an estimated amount of her benefits expected to be paid and would have made a
decision at that time to reduce her weekly benefit amount which would have prevented the Claimant
from receiving benefits. The Claimant was in control of providing accurate infonnation and knew the
Department needed accurate information in order to make a proper eligibility decision. The
Administrative Law Judge finds the Claimant was at fault in the creation of the $1,700 overpayment.

DECISION AND ORDER:
Retirement Benefits
The Department representative's decision reducing the Claimant's weekly benefit amount by $569
pursuant to Section JSA-4-40 I of the Utah Employment Security Act is affinned.

-s -

Sheila G Winkler

ADDENDUM C
l S-A-00555

Overpayment
The $1,700 fault overpayment is affirmed and must be repaid to the Department pursuant to Sectioh
35A-4-406(4) of the Act.

If the Claimant is unable to repay the total amount immediately, should contact the Collections
Department at 801-526-9235 or write to PO Box 45288, Salt Lake City, UT 84145-0288, to make
arrangements for repayment.

ary S. Gibbs
Adm 'strative Law Judge

DEPARTMENT OF WORKFORCE SERVICES
Issued and Sent:

February 11, 2015
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cc: Jeff Holdsworth
Attorney at Law
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ADDENDUM D
WORKFORCE APPEALS BOARD
Department of Workforce Services
Division of Adjudication

Fonn BRDEC
Issue 05

SHEILA G. WINKLER, CLAIMANT
S.S.A. No. XXX-XX-2392
Case No. 15-B-00115
SALT LAKE CITY CORP.,

EMPLOYER
DECISION OF WORKFORCE APPEALS BOARD:
The decision of the Administrative Law Judge is affirmed.
Benefits are reduced.
The fault overpayment of $1,700 is affirmed.
HISTORY OF CASE:
In a decision dated February 11, 2015, Case No. 15-A-00555, the Administrative Law Judge
affirmed a Department decision and reduced unemployment insurance benefits to the Claimant for
the weeks ending December 13, 2014, through January 3, 2015. The decision also affirmed a fault
overpayment in the amount of$1,700 established pursuant to §35A-4-406(4).

JURISDICTION OF WORKFORCE APPEALS BOARD:
The Workforce Appeals Board has authority to review the Administrative Law Judge's decision
pursuant to §35A-4-508(4) and (5) of the Utah Employment Security Act and the Utah
Administrative Code (1997) pertaining thereto.

CLAIMANT APPEAL FILED: March 2, 2015.
ISSUES BEFORE WORKFORCE APPEALS BOARD AND APPLICABLE PROVISIONS
OF UTAH EMPLOYMENT SECURITY ACT:
1.

Did the Claimant report income as required while receiving unemployment insw-ance
benefits pursuant to §35A-4-40 l (3)?

2.

Was the benefit overpayment correctly established pursuant to §35A-4-406(4)?

FACTUAL FINDINGS:
The Workforce Appeals Board adopts in full the factual findings of the Administrative Law Judge.
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REASONING AND CONCLUSIONS OF LAW:
The Claimant reopened a claim for unemp1oyment benefits on December 3, 3014. The reopening
was effective November 30, 2014. On November 19, 2014, prior to reopening her unemployment
claim, the Claimant filed an application for retirement benefits with the Utah Retirement System
(URS). This Employer contributed to the Claimant's URS account.
The Claimant received her first retirement benefit payment on December 30, 2014. The payment
covered two months and was deposited directly into her bank account. The Claimant did not
notice the payment until around January 7, 2015, when she was balancing her checkbook. She
contacted the Department on January 8, 2015, and reported she had received retirement benefits
for November and December 2014. The Department established a fault overpayment in the
amount of $1,700 which represented benefits paid for four weeks beginning with the week ending
December 13, 2014, through the week ending January 3, 2015. The Administrative Law Judge
upheld the overpayment after a hearing and the Claimant filed this appeal.
When the Claimant reopened her claim for benefits on December 3, 2014, she was asked "Have
you applied for or are you receiving retirement or disability?" The Claimant answered "no" to that
question.
The Claimant argues on appeal, as she did during the hearing, that she was told, when she applied
for retirement benefits with URS, that it would take 90 days for her to start receiving retirement
benefits. She testified that she misunderstood the question asking if she had applied for retirement
benefits and thought it meant was she eligible for retirement benefits. She testified she believed
she would not be eligible for 90 days.
The Claimant or her attorney provided information from URS that said:
It can take up to 90 days from your retirement date with URS to receive your first
check.
The first payment may be estimated. Once all service and salary is verified, your
estimated benefits will then be finalized in approximately 2-3 months.
Another URS publication said:
When You'll Receive Payment
Your retirement benefit is paid monthly. Retirement checks for the month of
payment are mailed the last working day of each month. Although your first check
may be delayed up to three months following your effective retirement date, the
amount ofyour check is retroactive to the date your retirement began. This delay is
due in part to the time required to receive and post salary information from your
employer and to receive verification of your termination and your service credit
eligibility. [emphasis supplied]
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The Administrative Law Judge quoted in ful) the rules pertaining to a fault overpayment and how
and when retirement benefits are to be deducted from unemployment benefits. Those rules are not
reproduced here. In addition, Utah Code provides:
35A-4-401 Benefits -- Weekly benefit amount - Computation of benefits -Department to prescribe rules - Notification of benefits - Bonuses.

(1) (a) Benefits are payable from the fund to an individual who is or
becomes unemployed and eligible for benefits....
(c) (i) Except as otherwise provided in Subsections (2)(c)(ii) and (iii), the
"weekly benefit amount" of an individual who is receiving, or who is eligible to
receive, based upon the individual's previous employment, a pension, which
includes a governmental, Social Security, or other pension, retirement or disability
retirement pay, under a plan maintained or contributed to by a base-period employer
is the "weekly benefit amount" which is computed under this section less I 00% of
the retirement benefits, that are attributable to a week, disregarding any fraction of
$1. ...

(d) (i) (A) The weekly benefit amount and the potential benefits payable to
an individual who, subsequent to the commencement of the individual's benefit
year, becomes or is determined to be eligible to receive retirement benefits or
increased retirement benefits, shall be recomputed effective with the first calendar
week during the individual's benefit year with respect to which the individual is
eligible to receive retirement benefits or increased retirement benefits.
It is clear that the URS retirement payment must be deducted from the Claimant's unemployment
benefits dollar for dollar. The retirement benefits exceed the Claimant's weekly benefit amount so
the CJaimant was not eligible for any of the four payments she received from the Department.
The Claimant argues the overpayment should not have been established as a fault overpayment
because she completed the reopening in haste and she understood she would not receive any
retirement benefits for 90 days. Fault requires a finding of materiality, knowledge and control.
Had the Claimant reported that she had applied for retirement benefits, the Department would have
conducted an investigation to determine if she would receive benefits and the amount of those
benefits. It is likely the Department wouJd have determined she was eligible for retirement
benefits and that those retirement benefits would be paid back to November 19, 2014. The
Department would have denied unemployment benefits at that point. The materiality prong of the
fault overpayment provision was satisfied.
The Claimant alleges she did not act knowingly when she reopened her claim. The question she
was asked is clear. It asks if she had "applied for" or was she receiving retirement. She had
applied for benefits and she knew she had applied for benefits. Given these facts, the Department
couJd have established a fraud overpayment but decided not to. The information the Claimant
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received from URS said although benefits might not be paid for 90 days, she would be paid back to
the date of her application for retirement. She knew, or shou)d have known, she would be
receiving retirement benefits for back to at least November 19, 2014.
When the Claimant first filed her claim for unemployment benefits, on October 28, 2014, she was
sent a copy of the Claimant Guide. The Claimant Guides states on its cover the Claimant must
read the infonnation in the Guide because the Claimant will be held liable for the information in
the Guide. The Claimant was also told when she filed for benefits she would be receiving a copy
of the Claimant Guide and she must read it and follow the instructions in the Guide.
Inside the Guide it states:

Retirement Deduction
Retirement income, including disability retirement, may be deducted from your
weekly benefit amount.

If you apply for or receive any type of retirement or disability retirement income,
you are required to report this infonnation to the Claims Center immediately. After
you have reported this information, a notice will be mailed to you if such income is
to be deducted from your benefits. Failure to report retirement or disability
retirement, or changes in that income, could resu1t in a denial and possible
overpayment of benefits. (See FRAUD)
If you receive retroactive retirement income covering a period of time for which
you were also paid unemployment benefits, you will be responsible for any
overpayment. You will be required to repay the department the amount of ineligible
benefits you received for the period of time covered by the retirement. [bold in
original, italics added]
The Board and Utah Court of Appeals have consistently held that claimants are held to the
information contained in the Claimant Guide. Jensen v. Dep 't of Workforce Servs., 2004 UT App
303; Hodgson v. Dep 't of Workforce Servs., 2005 UT App 317; Tillett v. Dep 't of Workforce
Servs., 2004 UT App 323; Jensen v. Dep't of Workforce Servs., 2004 UT App 191; Herrera v.
Dep'I of Workforce Servs., Workforce Appeals Bd., 2010 UT App 57; Konan v. Dep't of Workforce
Servs., 2011 UT App 48; Frislie, v. Dep 't of Workforce Servs., 2011 UT App 114; Hasratian v.
Dep'l of Workforce Servs., 2013 UT App 79.
Toe knowledge prong of the fault test was proved.
The Claimant had control over whether she answered the questions correctly and carefu1ly when
she reopened her claim for unemployment benefits. The control element was proved. The
Claimant is responsible for repayment of the overpayment here. While it is understood she is

ADDENDUM D

15-B-00115

-5-

XXX-XX-2392
SHEILA G. WINKLER

living on reduced income, she should have anticipated the overpayment and paid it from the
retirement benefits she received on December 30, 2014.

A nonfault overpayment is not appropriate here. A nonfault overpayment is for an overpayment
created through no fault of the Claimant. Here the Claimant is at fault for not reporting that she
had applied for retirement benefits.
With these additions, the reasoning and conclusions of law of the Administrative Law Judge are
adopted in full.
DECISION:
The decision of the Administrative Law Judge reducing unemployment insurance benefits to the
Claimant is affinned. Benefits are reduced for the weeks ending December 13, 2014, through
January 3, 2015, pursuant to the provisions of §35A-4-401(3) of the Utah Employment Security
Act.
The fault overpayment in the amount of $1,700, established pursuant to §35A-4-406(4), remains in
effect.
APPEAL RIGHTS:
You may appeal this decision to the Utah Court of Appeals. Your appeal must be submitted in
writing within 30 days of the date this decision is issued. The Court of Appeals is located on the
fifth floor of the Scott M. Matheson Courthouse, 450 South State Street, P. 0. Box 140230, Salt
Lake City, Utah 84114-0230. The appeal must show the Workforce Appeals Board, Department
of Workforce Services and any other party to the proceeding as Respondents. To file an appeal
with the Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ of Review
setting forth the reasons for appeal, pursuant to §35A-4-508(8) of the Utah Employment
Security Act; §63G-4-401 of the Utah Administrative Procedures Act; and Ru1e 14 of the Utah
Rules of Appellate Procedure, followed by a Docketing Statement and a Legal Brief as required by
Rules 9 and 24-27, Utah Rules of Appellate Procedure.

Date Issued: March 26, 2015
TH/TL/WS/GG/sp/ja/cd
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy
of the foregoing DECISION to be served upon the following on
March 26, 2015, by mailing the same, postage prepaid, United
States mail to:
DAVID J HOLDSWORTH
ATTORNEY AT LAW
9125 S MONROE PLAZA WAY STEC
SANDY UT 84070
PERSONNEL DEPARTMENT
SALT LAKE CITY CORP
PO BOX 145464
SALT LAKE CITY UT 84114-5464
I hereby certify that I caused a true and correct copy
of the foregoing DECISION to be served upon the following on
March 26, 2015, by transmitting it electronically to:
SHEILA G WINKLER
2281 E PANORAMA DR
HOLLADAY UT 84124-2806

ECA

ADDENDUM E
Form: 601-R
Created Dt: 12/03/2014

Claim for Unemployment Benefits

Have you:

xxx-xx-2392
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Eligibility Information

Applied for or receiving retirement or disability?
Applied for or receiving Social Security benefits?

N
y

Receive worker's comp during the past 3 years?

N

Received or entitled to receive vac/sev pay?

N

Attended school/training or to start within two weeks?

N

Applied for benefits from railroad or other state?

N

Are you self employed, operate a farm, officer of corp?

N

Have you worked any day this week?

N

Have you worked 40 or more hours this week?

N

Are you able and available for full-iime work?

y

Does any condition prevent you from accepting FT work?

N

Do you obtain work through a union hiring hall?

hi

Union Number:

0

Do you have. a recall date within 1 O weeks?

N

Will you be working at least 40 hours?
Number of weeks until you return to full lime work:

0

Are you out of work for seasonal cond or lack of tourism?

N

Did you normally work 40 hrs a wk on a seasonal basis?
Have you refused any job offers or temporary work?

N

Your claim is effective 11/30/14.
Su reclamo es efectivo 11/30/14.

Direct Deposit into your bank account is the department's recommended payment method. Your benefit payments
will be deposited into the debit card account or your direct deposit account that you previously authorized. If you
want to cancel, set-up. or change direct deposit for your account, a form will be mailed to you to complete and return.
You may set-up or change your payment method anytime on the internet at jobs.ut.gov by selecting "Change
Payment Method".

El dep6sito directo en su cuenta bancaria es el metodo de pago recomendado para el departamento. Sus beneficios
seran depositados en su tarjeta de debito o dep6sito directo que usted previamente autoriz6. Si desea cancelar,
establecer, o cambiar dep6siio directo para su cuenta, un formulario sera enviado a usted par correo para completar
y devolver. Puede establecer o cambiar su metodo de pago en cualquier momenta por Internet en jobs.ut.gov o al
seleccionar ''Change Payment Method".
The first week you meet all of the eligibility requirements is a waiting week. By law, you are not paid for this week.
However, you must file your weekly claim to receive waiiing week credit.
Page 2 of 5
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Claim for Unemployment Benefits

xxx-xx-2392
WINKLER, SHEILA G

claim, or based on a UI claim, efft December 12, 2010 or later.

Su beneficio sernanal sera reducido por $381. 0 porque usted es ta recibiendo beneficios de seguro social a menos
que esto es un reclamo nuevo de UI, o esia basada en un reclamo de Ul que es efectivo el 12 de diciembre 201 Oo
despues.
You will receive a claimant guide within a week. You will be held responsible for knowing the information in this guide.
If you have any questions, call the Claims Center.
Recibira una guia de desempleo dentro de una semana. Sera responsable de entender la informaci6n en la guia. Si
tiene alguna pregunta. llame el numero del Centro. de Reclamos.
If you start drawing social security. retirement or disability benefits, you need to notify. the Department immediately.
If you receive retroactive {income or) retirement or disability income. covering a period of time for which you were also
paid unemployment benefits: you will be required to repay the Department the amount of benefits you received for the
period of time covered by the retirement or disability income. Failure to notify. the Department, could result in a
denial and possible overpayment of benefiis.
Si empieza recibir beneficios de seguro social, de jubilaci6n, o de incapacidad, deba notificar el Departamento
inmedia1amente. Si usted recibe. pages a1rasados para jubilaci6n o incapacidad par un perf odo de tiempo por lo cual
usted tambien recibi6 beneficios de desempleo, le sera requerido devolver al Departamento todos los pages que
usted recibi6 por ese periodo. El no notificar al Departamento, resultara en que se le niegan sus beneficios, y puede
resultar en un sobrepago de beneficios.

- - . - - - - - - - - - - - - - - - - The claimant was given these instructions during web filing - - - - - · - - - - - - - - - - - - - - - - -

You are REQUIRED to do the following!

- To receive payment, you must file a Weekly Claim.
- Eligibility for unemployment benefits is determined on a week-by-week basis.

- A benefit week begins on. Sunday and ends on Saturday.
- The weekly claim must be filed within 20 days from the week ending date or it may not be paid.
- The preferred method is by filing online at jobs.utah.gov.
- You may also file by calling the Claims Center.
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Statement: RT - Retirement

Print Date: 01/26/iS

Claimant Name:

SHEILA G WINKLER

Claimant SSN:

xxx-xx-2392

Created By:

Lisa Vongthongchit - 01/08/15

Are you receiving or have you applied tor retirement or disability?
Claimant is receiving:

ADDENDUM E

Yes

Answer Modified: No

Retirement

Is retirement from a base-period employer?

Yes

Business Name: SALT LAKE CITY CORP
Last day worked: 10/24/14
When did you apply for benefits?

11 /19/14

Effective date of retirement or disability:
Monthly gross amount:

11 /01 /14

$2,468.38

Create AA issue? No
Medical form sent from this statement:
Begin Ot:

No

01/04/15

Comment Created By: Lisa Vongthongchit - 01/08/15@ 09:48 AM
Clmt stated she received two payments.
Comment Created By: Alana Boscan - 01/12/15@ 01 :42 PM
Jody empl left message at 1 :18PM Mon 1/12/15: they do not have the information, instructed to contact Utah Retirement
Systems at 801-366-7770.
Comment Created By: Alana Boscan - 01/12i15@0i:52 PM
Amy with Utah Retirement Systems: instructed to send request over fax at 801-366-7733. Agreed the 1orm 606 will be
sufficient.
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Jan ~ 3 'i 5 09:S0a
....... , ..... ._.._. '"•~1••·-··· .....,.

FORM 615RT

··'-"•'·~- -·,----·--··--..._.

UNEMPLOYMENT INSURANCE

REV 08/04

STATEMENT OF RETIREMENT INCOME

DATE MAILED: 1/9/15 ELECTRONIC

UT Dept of Workforce Services
SHEILA G WINKUER
2281 E PANORAMA DR
1
HOLLA.DAY UT 8;4 124-2806

JAN 13 2015
INITJALADJUDICATION
Birth Date:

·r j
,
{!t, J 11. 31

1

1

On the claim for unemployment benefits you recently filed. you advised thls Department thal you had applied for or are
receiving retirerr1e11t ben8fitS social security, or disability reUramenl benefits. The Ufah Employment Security Act provides
that 100=-1=> of an lndlvldual's we-ekly retirement amount is deductib_le from his unemployment benefits if retirement income
was under a plan maintained cir conlritiuted t-o by your base period employer.

To properly determine your jntitlement to unemployment benefils, please submit a copy of your ratirame-nt a-.vard. The
processing of your claim will

tk held in suspense pending your reply.

Please return the completed 1Jrm by 1119/15.in order for a decision lo be made en ycur daim. RETURN TO: U1ah Department
of Workforce Services 1 P.O. Box 45266, Sail Lake City, UT 84145-0266, Phone (801) 526-4400 or f3x (801) 526-4402. Please do
not seno a co\ler sheet.

I

Check the type(s) of retirement income you have applied 1or, or are receiving. lndica1e the gross monthly amount (before
deductions). Snow Lne full name and address of the retirement source and the effective dates of awards.
s

,

l

~"OOthly AMI.$

SOCIAL SECU~ITr

!XJ My ow:, earnings

I

1

1 ] Disat,iliry lnsura nce

Effsctive \)ale:

)Spouse's earnings

,,ys:l/. q.Q

f; 1/?-...dl>':

( ] Oepender:t's allovr.:mce

I

{ ] Supplemental Security Income !SSI)
I

P

[ ]

I
COMPANY PENSION

Monthly AMT. $_ _ _ __

Co:npany or Insurance Name:_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Effec\ive Date: _ _ _ __

I

Complete Address:.:...l_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _~ - -

U

l l

UNJON PENSION
Union or Insurance

l

ame: _ _ _ _ _ _ _ _ _ _ _ __

Complete Address:.!..!_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Monthly AMT.$._ _ _ __
Effective Date: _ _ _ __

Contributing Emplo}er(s): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
C

[

I

CIVlL SERVJCE:

I

Monthly AMT.$._ _ _ __

Agency N a m e : _ - - ' - - - - - - - - - - - - - - - - - - -

G

[')4_

STATE OR LOCAJ GOVT
.
Agercy
.St;IA

Name:Jdkh

..L

te. Refrre. men V

Com.>lele Address:\fr, OE p...PO~

s..!:J stemg

5'ui C·U.J-/~; Sr.dt-'i.aJ<t., t.':tJJ,.U.. t 14lu L

Effective Dc1te: _ _ _ __
Monthly AlvIT. $
EffecUve Oat~:

tfiltlw lr
'-il/r,
t

fl/

CONTl~~UED ON PAGE 2
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October and at the time I was told that 1 had to speak to one of the Utah State
Retirement,s -- uh, personnel and that -- and I don't even recall the woman's name
and that she was not available W1til the 19th of November.

I
2
3
4

5
6

JUDGE

Okay. rm a little confused on your response then. Vlhen did you actua11y app]y for
those -- those retirement benefits?

CLAJMANT

It wasn't until I -- I went to their office, but I didn't get to meet with them and fill out
an application until the 19th of November.

JUDGE

Okay. And, uh, when you went in initially, uh, to apply there the end of October, uh,
were you given -- did you meet with anybody at that time?

CLAIMANT

No, I did not.

JUDGE

Okay, aJl right. And after applying for the retirement benefits were -- at some point
did you become aware of whether or not you were entitled to receive retirement
benefits?

CLAIMANT

No, I did not and I was told at that time that there was a 90-day waiting period before

7
8

9
10
Il
12
13
14
15
16
17
18
19
20
21

that would actua11y be approved.

22

JUDGE

Okay. Uh, who did -- you don't recall who you met with on November 19th?

25
26

CLAIMANT

No, I do not recalJ.

27

JUDGE

Okay. Were you told at that time that you were eligible for benefits, but it would take
90 days for those benefits to be paid?

CLA1MANT

I was told that -- that I -- they had to check with the employer and to find out if l was
actual1y eligible and -- and that before they couldn't do anything before that was
approved by the employer and they said that it would take about 90 days for that to
happen.

JUDGE

Okay. But at some point where -- did you -- were you infonned that you were, in fact,
eligible for those benefits?

38
·•o
j.,

CLAIMANT

No, I was not.

40

jUDGE

Okay, but -- did you become aware, 1 mean there seems to be evidence that you were,
in fact, at some point eligible for benefits, so is it true that you did find out at some
point that you had been paid those benefits?

CLAIMANT

I didn't find out until the middle part of January when I was balancing my checkbook

23

24

28

29
30
31

32
33

34

3?
36
37

41

42
43
44

7
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and, uh, I was told at that hearing on the 19th of November that -- that -- uh, l -- there
was a 90-day waiting period and so for it to be approved and I assumed that l would
not see any of that money until the middle part of February and it wasn t until I was
balancing my checkbook that I noticed that I had a deposit automatically the 3 I st of
December.

l

2
3
4
5
6
7
8

1

JUDGE

Okay. And so when you noticed that deposit the 31st of December, did you
understand at that point that you had -- I mean what did you believe that payment was
for or represented?

9
JO

CLAIMANT

I -- I assumed that it was -- my retirement benefits because it was from the Utah State
Retirement Board.

JUDGE

Okay. And you had reported to the Department going back to these documents
including Exhibit #6 that, uh, it looks like you reported this on January 8th, 2015, that
you were entitled to receive benefits in the gross amount of$2A68.38 per month, is
that right?

CLAIMANT

That is correct.

JUDGE

Okay. And that this was -- your eligibility was made effective November 1st of 2014,
is that correct?

CLAJMANT

That is correct also.

JUDGE

Okay. And so the payment that you received in your checking account or in your
bank account on December 31st did that equal two months of the retirement pay?

CLAIMANT

l assumed that it was, uh, for two months because I -- I -- my retirement benefits I am
having taxes taken out and so I assumed that -- that that was for two months.

JUDGE

Okay. \1/hen you applied for the benefits, did you know although it may take 90 days
for that determination to be made, did you know that benefits would be paid
retroactively if you were found to be eHgible for the retirement benefits?

35
36

CLAIMANT

37
38
39
40
4l

No, and I -- that was never discussed on the 19th of November and like I say, I -- she
told me, the individual that I spoke with told me that-- that -- they wouldn't -- it -there was a waiting period of ninety days and so I just assumed that it would, uh, not
be effective for 90 days.

JUDGE

Uh, so when you became aware on December 31st that you had received the benefits
from the Utah Retirement Systems, did you contact the Department of Workforce
Services at that time to report that you weie found eligible for retirement benefits?

11
12
13
14

15
16
17

I&
19

2Q
21
22
23
24

15
26
27

28
29
30
31
32
33
34

42
43

44
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CLAIMANT

Yes,! did and like I sayi it wasn~t until the middle part of January that -- that I
discovered that I, uh, was -- had received that money because I -- it was during the
holidays and -- and -- I usually balance my checkbook once a week, but my son was
here from California and - and so I didn't get around to balancing my checkbook
until the middle part of January and I immediately notified the -- uh, Workforce
Services.

JUDGE

Well, when you say the middle part of January, we -- the Department records show
that on January 8th, you reported this to the Department is that what you mean by
middle part of January?

CLAIMANT

Yeah, it was about that -- that time because it was irrunediately I -- the day that I
notified Workforce Services was the day that 1 balanced my checkbook and
discovered that -- that I had been paid for the retirement.

JUDGE

So just to clarify, are you saying that the money was deposited on December 31st, but
you didn't notice it until approximately January 8th?

CLAIMANT

That's correct.

JUDGE

Uh -- sorry, okay. And so, looking at what's marked as Exhibit #2, uh, Ms. Winkler,
when you reopened yow- -- your claim, it looks like your claim, your initial claim was
effective October 26th and then it looks like you didn,t file any weekly ciairns for that
month of November so you reopened your claim. When you reopened your claim,
Exhibits #2 shows that you were asked a series of questions and the first question you
were asked is whether you had applied for or were receiving retirement or disabili_ty
benefits and the Department records show that you answered that question no. Do
you know why you answered that no?

30

CLAIMANT

Because I actually had not applied at that time for retirement.

31
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JUDGE

Now, this is on December 3rd that you're answering this question.

CLAIMANT

Okay. I misunderstood that then because I -- I -- uh -- I -- I answered no probably
because l hadn't received any retirement benefits at that time.

nJDGE

But the question is whether you had applied for or receiving retirement benefits, so do
you know that you had applied on January•- or rather January 19th. Do you have any
recollection why you answered that no?

CLAIMANT

No, I just -- just a misinterpretation of the question.

JUDGE

And how did you interpret that question when it said, whether or not you applied for
iliem?
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CLAIMANT

I didn )t -- applied for -- I had applied for it, but 1-- I assumed that it meant that I was
actually receiving it.

JUDGE

Okay. Uh, and the retirement benefits that you have been entitled to receive and
you're receiving from Sa}t Lake City Cmp, did the employer contribute to those
retirement benefits in the fund that you're receiving those benefits from?

CLAIMANT

Yes, that is correct.

JUDGE

Okay. And is your retirement based at least in part on your age or years of service
with the employer?

14

CLAIMANT

I'm positive that it's based on the years of service.

15
16
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JUDGE

Okay, okay. Looks like also when you filled out whaCs marked as Exhibit #8, that
you also indicated that you were receiving -- or that you would be entitled to receive
Social Security benefits beginning January l st, 2015, is that correct?

CLAJMANT

That's correct. Uh, I have been receiving Social Security since I was 66 years old.
didn't know Lhat you could work and get Social Security at the same time you're
working and it wasn't until I attended a meeting that I was told that I was eligible to
draw my Social Security and so I drew my Social Security from the time i was 66
years old.

JUDGE

Okay. Wben you met with Utah Retirement Systems on November 19th, did they tell
you an amount that you would be eligible for if they -- if you were found to be
eligible? Did they give you a dollar amount that that would be?

CLAliv1ANT

They -- they indicated how much r had in the fund and they -- they told me that I had
different choices. I could select the dollar amount that I -- uh, wanted to receive, uh,
each month and, uh, it -- and 1 could have taxes taken out or not -- no taxes taken out
and also they said that when the funds that were in -- in that, it was a noncontributory
fond and I had also contributed to that fund and they indicated that I had a choice. I
could either, uh, take a larger amount and if I passed away before that money was
used up, that it would go in -- what was Jeft over would go into the general fund or I
could take less per month and if I passed away before that money was used up, then
my beneficiaries would get that money.

JUDGE

Okay.

CLAIMANT

And I selected a lower amount.

nJDGE

Okay. And did they tell you what that lower amount was at that time when you
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selected that option?
2

CLAIMANT

Uh, yes, it was the comparison to show me the difference and I think the -- the one
where, uh -- you, if I passed away before that money was used up, the balance would
go into the general fund. I think it was like about $200 or $300 more.

JUDGE

All right. (CLEARS THROAT) Excuse me. uh, all right. Uh, one -- at least one
other question there that just slipped my mind. Just give me a moment to look at my
notes here. Did they tell you, when you met with Utah Retirement Systems on
November 19th, were you told what your eligibility depended upon or what had to be
determined in order -- what specifically needed to be determined in order to find out
whether or not you were eligible for retirement benefits when they said they needed to
check with the employer?

CLAIMANT

No, I think what they wanted to do was verify that I had been tenninated or that I was
no longer working for the city.

JUDGE

Okay. Uh, was that the only thing you understood needed to be verified is that you
didn't -- you no longer worked for the city and if that was verified then --

21

CLAIMANT

Yes.

22
23

JUDGE

Then Vlithin 90 days --

24
25

CLAIMANT

Correct.

JUDGE

-- or after 90 days you could be paid?

CLAIMANT

That's correct.

31

JUDGE

Okay. Uh, al! right, Mr. Holdsworth, questions for Ms. Winkler.
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HOLDSWORTH
Un,just a few, Your Honor. Uh, Ms. Winkler, I just want to make sure or
clarify, when did you actually receive notice of -- or first have notice that you had
received the retirement benefit?
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CLAIMANT

It was the 8th of January or first part of January when 1 reported it to Workforce
Services and it was -- l discovered it -- I didn't have -- received a notice from the
Retirement Board that I was going to get that money and I assumed that I would not
have seen any of that money until the middle part of February since there was a 90day waiting period and it surprised me when I went to balance my checkbook and
found that two months had been deposited in my account.
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HOLDSWORTH

And when you called the Department and informed them that you had received
Il
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APPEALS ADJUDICATION

MAR O2 2015
U.D.W.S.

SHEILA WINKLER
2281 East Panorama Drive
Salt Lake City, Utah 84124
February 16, 2015

Workforce Appeals Board
P.O. Box 45244
Sal Lake City, Utah 84145-0244

LEGAL SECTION
MAR O2 2015
U.D.W.S.

RE: Case No. 15-A-00555

This letter is to appeal the decision made by Administrative Law Judge Gary S. Gibbs to repay
Workforce Services in the amount of $1,700 which was indicated as overpayment due to my applkation
for retirement benefits. I was terminated from employment with Salt Lake City Corporation on October

24, 2014 which was four days after I had buried my husband who passed away on Octo~r 11, 2014.
Since my termination came unexpectedly and I was not able to continue receiving my husband's

annuity, I went to the Utah State Retirement office to apply for my own retirement benefits. \ was told
by them that I needed ta meet with one of their representatives and that the Individual wa~ not
availab!e until November 19, 2014. In the meantirr.€ I appfied for unemployment benefits but was
denied because I had been terminated by Salt Lake City Corporation.
Originally I was denied unemployment compensation due to the feet that I was terminated from
Salt Lake Oty Corporation. I then appealed this decision and on December 11, 2014 the Administrative
law Judge for the Department of Workforce Services determined my termination was not justifiable
and granted me unemployment compensation. During this time period I was extremely busy filling out

paper work for my husband's burial, his annuity, applying for Medicare B, cancelling my husband's Social
Security monthly compensation, paying for a burial plot for my husband and filing discrimination charges
against Salt Lake City Corporatkm with the labor Commission.
On November 19, 2014 I met with the Utah State Retirement Board and was told by their
representative that there was a 90 day waiting period before I was eligible for my retirement benefits. I
anticipated that it would be the end of February 2015 before I would receive any portion of that money,
In the meantime, I re-ceived a qualification form to fill out the first part of January 2015 and I
in:advertently put an "N" next to the question "Applie-d or received Retirement Benefits". In my haste

to complete this form I indicated "No" because I had not received and did not anticipate receiving
benefits until the end of February 2015. On January 8, 2015 I discovered that a deposit from the Utah
State Retirement Office had been made to my ched<ing account. In checking with their office, I found

that the deposit was retroactive as of November 1, 2014 and that I had received Z months retirement
b-enefits.
I did not intentionally indicate that I had not applied for retirement benefits to falsify any
information, but in my haste to fill out all the other forms, I interpreted the question as having received

retirement benefits for which I had not yet received. tt was an honest mistake on my part. I have been

emp!oyed in various offices since February 1957 and have never applied for nor received any
unemployment compensation until this time.
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