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COMPLETE LIST OF ALL PARTIES TO THIS PROCEEDING

Pursuant to Rule 24(a)(1) U.R.A.P., the following is a complete list of the parties
present to this appeal: (1) Gold’s Gym International, Inc.; and (2) Clark Statham and
Brent Chamberlain. The other entities or individuals that were parties to this action but
that are not parties to this appeal are: (1) Vince Engle; (2) Travis Izatt; (3) Health Source,
Inc.; (4) Fitcorp, Inc.; (5) Fitness Source, LLC; (6) OPM Holdings, Inc.; and (7) St.
George Fitness, LLC.

INTRODUCTION

This appeal seeks attorneys’ fees from the Members of a closely-held corporation
who unsuccessfully asserted claims on behalf of their company based on rights embodied
in a contract that provides for attorneys’ fees. Brent Statham and Clark Chamberlain (the
“Members”) were members of Health Source of St. George, LLC (“HSSG”). The
Members filed a lawsuit against Gold’s Gym and other defendants seeking to enforce a
franchise License Agreement. The parties to the License Agreements were only HSSG
and Gold’s Gym. The Members brought five (5) causes of action, all of which were
intricately and directly related to the claim for breach of the License Agreement: (1)
conversion of the franchise rights embodied in the License Agreement between Gold’s
Gym International, Inc. (“Gold’s Gym”) and HSSG; (2) tortious interference with the
prospective contract rights between HSSG and its clients; (3) civil conspiracy to sell the
franchise rights in the Franchise Agreement; (4) negligence arising from failure to fulfill
contractual duties under the License Agreements; and (5) breach of the License

Agreement.

Page 6 of 40



The negligence and breach of contract claims were dismissed on Gold’s Gym’s
Motion to Dismiss because they were barred by the relevant statutes of limitations. After
a three-day bench trial, the trial court found in favor of Gold’s Gym on all of the
remaining claims. Despite containing a “prevailing party” attorneys’ fee provision, the
trial court found that Gold’s Gym was not entitled to attorneys’ fees under the License
Agreement because the Members were not parties thereto even though all of the
Members’ claims directly arose therefrom.

Members should not be allowed to enforce rights under a contract but escape its
obligations. Gold’s Gym additionally seeks a determination from the Supreme Court of
Utah regarding the exception to the derivative action rule regarding closely-held
corporations. In particular, Gold’s Gym seeks a ruling that members of a closely-held
LLC should be held individually liable for attorneys’ fees for asserting rights embodied
in a contract to which only the corporation is a party and that contains an attorneys’ fees
provision.

STATEMENT OF THE ISSUES
L. Is the action brought by the Members a derivative action on behalf of
HSSG which would require the Members to pay Gold’s Gym’s attorneys’ fees and costs?

(a)  “The interpretation of a statute is a question of law that we review for
correctness....” ASC Utah, Inc. v. Wolf Mountain Resorts, L.C., 2010 UT 65, q 11, 245
P.3d 184, 189 (citations omitted).

(b)  For support that this issue was preserved in the trial court, refer to (i)
Gold’s Gym’s Motion for Attorneys’ Fees and Costs and Reply Memorandum in Support

thereof filed with the trial court on 9 January 2017 and 24 March 2017, respectively, (ii)
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Gold’s Gym’s Motion for Summary Judgment and Reply Memorandum in Support
thereof filed on 26 February 2013 and 4 June 2013, respectively, and (iii) the transcripts
from the three-day bench trial that occurred on 1-3 November 2016.

I1. Did the trial court err by failing to award Gold’s Gym attorneys’ fees and
costs under the attorneys’ fee provision in the License Agreement?

(@)  “Questions of contract interpretation which are confined to the language of
the contract itself are questions of law, which we review for correctness.” Mellor v.
Wasatch Crest Mut. Ins. Co., 2009 UT 5, 9 7, 201 P.3d 1004, 1007.

(b)  For support that this issue was preserved in the trial court, refer to (i)
Gold’s Gym’s Motion for Attorneys’ Fees and Costs and Reply Memorandum in Support
thereof filed with the trial court on 9 January 2017 and 24 March 2017, respectively, (ii)
Gold’s Gym’s Motion for Summary Judgment and Reply Memorandum in Support
thereof filed on 26 February 2013 and 4 June 2013, respectively, and (iii) the transcripts
from the three-day bench trial that occurred on 1-3 November 2016.

STATEMENT OF THE CASE

A. The Facts of the Case. On 22 June 1999, Gold’s Gym International, Inc.
(“Gold’s Gym”), a national fitness franchisor, entered into a License Agreement with
Health Source of St. George, Inc. (“HSSG”) to operate a Gold’s Gym located in St.
George, Utah. (Exhibit A of Addendum; Record on Appeal (“R.”), pp. 632-653). HSSG
is a closely-held corporation owned 50% by Brent Statham and Clark Chamberlain (the
“Members” of the corporation that brought this lawsuit), with the remaining 50% owned
by Vince Engle (“Mr. Engle”) through his personal company known as Health Source,

Inc. (“HSI”). (R., pp.669-687).
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On 10 April 2001, Defendant Engle represented to Gold’s Gym that Statham and
Chamberlain were no longer involved with HSSG. In reliance on this representation,
Gold’s Gym entered into a franchise agreement with HSI. Subsequently, on 8 May 2003,
Gold’s Gym received a Consent to Assignment authorizing the transfer of the Gym,
which was signed by Mr. Engle. (R., pp.2423-2432). Later in 2005, the Plaintiffs
contacted Gold’s Gym after they learned of the transfer. They claimed Gold’s Gym had
improperly transferred the license interest.

B. The Procedural History. On 11 July 2005, the Members of HSSG filed suit
against Mr. Engle, Gold’s Gym, and other defendants.' Despite HSSG never being named
a party to this action, the Members filed suit on behalf of the corporation against Gold’s
Gym for: (1) breach of the License Agreement; (2) negligence; (3) tortious interference
with prospective contract rights; (4) conversion of contractual rights; and (5) conspiracy
to convert contractual rights.’

On 27 October 2011, Judge Toomey granted Gold’s Gym’s Motion to Dismiss
with respect to the Members’ negligence and breach of contract claims. (R., pp.275-280).
The court concluded that the negligence and breach of contract claims were new causes
of action that “did not relate back to the earlier Complaint as provided by Rule 15(c), and

the statute of limitations has run.” (Id.).

' The original case was dismissed without prejudice on 19 November 2008 for failure to
prosecute. The instant case was filed on 18 November 2009.

* Mr. Engle was also a named Defendant in this action, against whom the court entered a
Default Judgment. On 7 February 2017, the trial court entered a Default Judgment against
Mr. Engle and his personally-owned companies Fitcorp and HSSG. The amount of the
Default Judgment was for $7,165,032.21 in consequential damages, $3,762,632.21 in
prejudgment interest, $20,000,000 in punitive damages, and post-judgment interest at the
statutory rate of 2.87%. (R., pp.430-431).
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During the discovery of this matter, Gold’s Gym prevailed on all but one of the
discovery-related motions filed either by the Members or Gold’s Gym. Subsequently,
Gold’s Gym filed two motions for summary judgment, both of which were denied.
However, after a three-day bench trial, the trial court agreed with Gold’s Gym'’s
arguments — the same arguments presented in its motions for summary judgment — and
entered a judgment dismissing all claims against Gold’s Gym on all of the Members’
claims against Gold’s Gym.

C. Disposition in the Trial Court.

Motion for Summary Judgment Ruling: Gold’s Gym filed a Summary Judgment

Motion to dismiss the Members’ claims because Gold’s Gym argued their claims were
derivative on behalf of HSSG. In her ruling, inter alia, the Honorable Kate A. Toomey
held that Plaintiffs could proceed due to the closely held corporation exception to the
derivative action rules. (R., pp.1427-1449).

Bench Trial Results: After the three-day bench trial, the trial court found for

Gold’s Gym on all claims. (R., pp.3631-3665). On 9 January 2017, Gold’s Gym filed a
Motion for Attorneys’ Fees and Costs. (R., pp.3817-3869). On 29 March 2017, the
Honorable Todd Shaughnessy in the Third Judicial District denied Gold’s Gym’s
respective motion in the form of a minute entry and without conducting any oral
arguments on the motion. (R., pp.4340-4341). On 4 April 2017, Gold’s Gym, filed this
Notice of Cross-Appeal. (R., pp.4344-4346).°

SUMMARY OF ARGUMENTS

> On 21 February 2017, the Members filed a Notice of Appeal but then subsequently
withdrew their appeal on 30 October 2017. (R., pp.4038-4039).
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The Members of HSSG brought a derivative action on behalf of the closely-held
LLC against Gold’s Gym. HSSG is a party to the License Agreement; the Members were
not in privity of contract with Gold’s Gym. The Members have no direct injury. Thus, the
Members’ claims against Gold’s Gym could only be derivative claims. The trial court
allowed the claims to proceed despite the fact that the Members had no contractual
privity or individual interest — citing the closely-held corporation exception to the
derivative action rules that would otherwise bar the Members from asserting such claims.
The Members should be required to assume the obligations under the License Agreement
where they have asserted rights thereunder, including the obligation to pay attorneys’
fees.

ARGUMENTS

A. Gold’s Gym is Entitled to An Award of Attorneys’ Fees Pursuant to the
Broadly-Worded Attorneys’ Fee Provision In the License Agreement. The Members
did not contest at trial that the License Agreement contains a broadly-worded attorneys’
fee provision. In Giles v. Mineral Res. Int’l, Inc., 2014 UT App 259, q 17, 338 P.3d 825,
829-30, the Utah Court of Appeals held that “[certain] attorney fees provisions at issue
are not limited to litigation arising from the contract claims.” “Rather, they are broadly
worded and allow an award of such fees to the “prevailing party” in “any legal action
aris[ing] under ... or relating to” the ... agreement.” ld. at 830-831 (citations omitted)
(emphasis added). “Under this broad contractual language, attorney fee awards are not
limited to the specific claims a party prevails upon but instead may be awarded to the
party who prevails in an action that arises out of or relates to the agreements.” Id. at

831 (emphasis added); see e.g., Energy Claims Ltd. v. Catalyst Inv. Group Ltd., 2014 UT
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13, 99 11, 45, 325 P.3d 70 (holding that a breach of fiduciary duty claim fell within the
scope of a contract’s forum selection clause).
In this case, the relevant section of the License Agreement provides:

4, Costs_and Attorneys’ Fees: The prevailing party in any dispute
relating to or arising out of this Agreement, shall be entitled to recover its
costs and expenses including, without limitation, accounting’, attorneys’,
arbitrators’, and related fees, costs, and other expenses, in addition to any
other relief to which such party may be entitled. (Ex. A to Addendum, § 4,
p.16) (emphasis added).

This attorneys’ fee provision awards attorneys’ fees to the prevailing party for “any
dispute” that is “relating to or arising out of” the License Agreement. Therefore, the
Court should grant Gold’s Gym an award of attorneys’ fees pursuant to the broad,
mandatory contractual language contained in the License Agreement, and particularly
because this was not contested below.

B. Gold’s Gym Is the Prevailing Party On All of the Members’ Claims. The
Members did not contest in the trial court that Gold’s Gym was the prevailing party on all
claims. “Generally, only the prevailing or successful party is entitled to an award of
attorney fees.” Olsen v. Lund, 2010 UT App 353, 94 6-7, 246 P.3d 521, 522-23 (citations
omitted). From the very outset of the case, Gold’s Gym successfully dismissed with
prejudice the Members’ claims for: (1) breach of contract; and (2) negligence. Then,
Gold’s Gym prevailed on each of the Members’ three causes of action tried to the bench:
(1) intentional interference; (2) conversion; and (3) conspiracy. Gold’s Gym provided a
successful defense to all of the Members’ claims asserted against it.

C. Gold’s Gym Is Entitled to Attorney’s Fees and Costs On the Members’

Breach of Contract Claim. The trial court granted Gold’s Gym’s Motion to Dismiss the
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Members’ breach of contract claim. (R., pp.275-280; 27 October 2011 Memorandum
Decision and Order, p.5). The breach of contract claim was a new cause of action that
“did not relate back to the earlier Complaint as provided by Rule 15(c), and the statute of
limitations has run.” (Id.) The Members’ contract claim arose out of and related to the
License Agreement because the Members alleged that Gold’s Gym breached that
Agreement. Gold’s Gym was the “prevailing party” on the Members’ contract claim.

After analyzing the Members’ Complaint, Gold’s Gym determined to file a
Motion to Dismiss. (R., pp.174-183). Gold’s Gym’s Motion to Dismiss and the Reply
Memorandum in Support thereof consisted of approximately 10 pages. The Members
filed a Memorandum in Opposition thereto and a Sur-reply Memorandum that contained
roughly 15 pages. Preparation and attendance was required for the respective hearing
held before the trial court. In total, Gold’s Gym incurred $13,676.42 in attorneys’ fees
and costs with respect to the Motion to Dismiss. (R., 3870-3960; Declaration (“Decl.”) of
Blake T. Ostler, 9§ 21). Therefore, Gold’s Gym seeks the above-stated amount as part of
its award for reasonable attorneys’ fees in prevailing in the Members’ contract claim.

D. The Members’ Intentional Interference, Conversion, and Conspiracy
Claims “Arise Out Of” and “Relate To” the License Agreement. The Members did
not dispute at the trial court that their intentional interference, conversion, and conspiracy
claims arose out of and related to the License Agreement.

1. Intentional Interference With Contract. The Members based their tortious
interference claim in part, on intentional breach of contract. The trial court made the

following findings:
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Insofar as the Members are asserting that Gold’s Gym interfered with the
License Agreement, or with a prospective Franchise Agreement, that
claim fails because Gold’s Gym was (or would have been) a party to those
contracts and the Members cannot sue Gold’s Gym for interfering with a
contract to which it is a party. (R., pp.3631-3665; Findings of Fact and
Conclusions of Law, p.29) (emphasis added).

Although the Members could potentially rely on their conversion claim as
the improper means to support a claim against St. George Fitness (a claim
that fails for the reasons identified above), they cannot show improper
means by Gold’s Gym. At most, Gold’s Gym breached a contract with the
Members (or the entity they now claim to control). A breach of contract
cannot serve as improper means, unless, perhaps, there is proof that it
was done intentionally and for the purpose of inflicting economic harm,
which the Members have not shown in this case. “A deliberate breach of
contract, even where employed to secure economic advantage, is not, by
itself, an ‘improper means.”” (Id., pp.30-31) (citations omitted) (emphasis
added).

A breach of the License Agreement was integral to the “improper means” element
of the Members’ intentional interference claim. Gold’s Gym was forced to defend a
breach of contract claim all the way through trial (even though the breach of contract
claim was dismissed with prejudice on Gold’s Gym’s Motion to Dismiss) because an
intentional breach of the License Agreement with the purpose to inflict economic harm
can serve as a basis for “improper means” to support an intentional interference claim.’
However, the Members proved no such improper intent to breach the License Agreement.

Thus, the tort claim of intentional interference was dismissed with prejudice.

* At trial, the Members’ counsel argued at length that Gold’s Gym’s knowing breach of
contract constituted improper means for purposes of tortious interference. Mr. Nadesan
argued that “[t]he improper means in terms of Gold’s [Gym] would be doing it contrary
to their contract, contrary to any obligation to make sure they’re dealing with an
authorized party.” (R., pp.5111-5216; Trial Transcript, 3 November 2016, 15:21-24)
(emphasis added). The court even specifically asked whether the improper means to
support an intentional interference claim was “either conversion or breach of contract?”
(Id. at 18:19-25) (emphasis added). The Members’ counsel responded, “Correct.” (Id.)
(emphasis added).
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In Giles v. Mineral Res. Int’l, Inc., 2014 UT App 259, § 18, 338 P.3d 825, 830, the
Utah Court of Appeals analyzed a similar fee provision in a non-compete agreement,
which provided: “If any legal action arises under this agreement or relating thereto, ...
[t]he prevailing party shall be entitled to costs and reasonable attorney’s fees....” The
Giles court determined whether defendants’ tort counterclaim, i.e. breach of fiduciary
duty, arose out of or related to the non-compete agreement, and if so, to award attorneys’
fees to the prevailing party. Giles, 2014 UT App 259, 9 19, 338 P.3d at 830. The trial
court rejected the argument that the tort claim was unrelated or did not arise out of the
contract claim, and awarded attorneys’ fees to the prevailing party on the tort claim. Id.
Affirming on appeal, and because the same facts that supported the contract claim were
incorporated for the tort claim, the court concluded that “the Contract Claim and the
Fiduciary Duty Claim were filed together as a “legal action aris[ing] under” the
agreements “or relating thereto” and that, as the prevailing party in the action, Giles was
entitled to an award of attorney fees.” Giles, 2014 UT App 259, q 22, 338 P.3d at 831
(emphasis added); see also Dejavue, Inc. v. U.S. Energy Corp., 1999 UT App 355, 4 21,
993 P.2d 222, 227 (affirming a trial court’s award of attorneys’ fees on the basis that the
“contract and torts claims were based on related legal theories involving a common core
of facts.”); Sprouse v. Jager, 806 P.2d 219, 226 (Utah Ct.App.1991) (“Because these
complex issues were so intertwined, we find the court acted within its discretion in its
award of attorney fees”); Durant v. Independent Sch. Dist. No. 16, 990 F.2d 560, 566
(10th Cir. 1993) (stating because plaintiff’s “claims arose out of a common core of facts
and involved related legal theories, the district court may ... conclude her prevailing party

status on ... [one] claim subsumes her failure to succeed [on the other.]”); Dejavue, Inc.,
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1999 UT App 355, 9 20, 993 P.2d at 227 (“when a plaintiff brings multiple claims
involving a common core of facts and related legal theories, and [the defendant] prevails
on at least some of its claims, [the defendant] is entitled to compensation for all attorney
fees reasonably incurred in the litigation.”).

As in Giles to support Members’ relied on a breach of contract claim into their
intentional interference claim. Therefore, Gold’s Gym 1is entitled to an award of
attorneys’ fees because Gold’s Gym is the prevailing party with respect to the Members’
intentional interference claim that arises out of and relates to the License Agreement.

2. Conversion of Contractual Franchise Rights. The Members’ conversion
claim is inherently “related to” and “arises from” the License Agreement. The Members
have asserted that Gold’s Gym converted their franchise rights under the License
Agreement, and that Gold’s Gym converted the property and equipment located at the St.
George gym that were allegedly the Members’ property pursuant to the License
Agreement. In their opposition memorandum to a summary judgment motion filed by
Gold’s Gym, the Members stated:

Gold’s clearly exercised control over the License Agreement and

subsequently over the Franchise Agreement. Engle had to seek the

permission of Gold’s to enter into a Franchise Agreement on behalf of

Fitcorp, and Gold’s not only granted such permission ... but it also

unilaterally and on its own accord terminated the License Agreement and

replaced it with Fitcorp’s Franchise Agreement. Gold’s also exercised
control inconsistent with the Members’ rights when it not only consented to

the transfer of the Franchise Agreement from Fitcorp to Fitness Source,

but refused to relinquish its control and return the license/franchise rights

to the Members when they notified Gold’s of their rightful ownership...

Gold’s further exercised control over the franchise inconsistent with the

Members’ rights when it terminated Fitness Source, LLC’s Franchise

Agreement ... and, rather than returning the franchise to the Members,

awarded the franchise rights to St. George Fitness, LLC.... (R., pp.2543-
2651; 5 August 2015 Members’ Corrected Motion to Strike, or In the
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Alternative, Memorandum in Opposition to Gold’s Gym’s Motion for
Summary Judgment, p.31-32) (emphasis added).

The Members’ arguments below in effort to establish a conversion claim relate to and
arise directly from the License Agreement.’ The trial court additionally held:

Also, the [franchise/license] rights ceased to exist when the License

Agreement was changed to a Franchise Agreement. Lastly, even if these

rights were somehow capable of being converted, their value at the time of

the alleged conversion would be something less than the $8,500 HSSG paid

for them when it entered the License Agreement. (R., pp.3631-3665;

Findings of Fact and Conclusions of Law, p.27) (emphasis added).

In Brown v. David K. Richards & Co., 1999 UT App 109, 4 22, 978 P.2d 470, 475,
although a conversion claim was not at issue, the case entailed a “common factual basis
with his breach of warranty and his negligent and fraudulent misrepresentation claims.”
“Richards’s defense to Brown’s contract claim was that Brown had misrepresented the
value of the company and had breached warranties under the contract and thus had failed
to substantially perform.” Id. at § 22, 978 P.2d at 475. The court held that the “fees were
recoverable” when the defendants’ attorneys’ efforts “went to prove facts common to
both [claims].” Id. (alteration in original).

In this case, as in Brown, the Members’ tort claim for conversion is essentially a
breach of contract claim. The Members’ assert that Gold’s Gym breached the License
Agreement by not obtaining the Members’ written consent for an assignment of the

franchise rights thereunder, which is the same basis for their conversion claim.

Significantly, the franchise rights the Members claim were converted were created by the

> During closing arguments, the Members’ counsel argued that their conversion claim
was dependent upon the License Agreement: “Instead what it did was it entered into an
agreement where it replaced the old license agreement with a new franchise
agreement. That is where the conversion happened.” (R., pp.5111-5216; Trial
Transcript, 3 November 2016, 8:2-4 (emphasis added).
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License Agreement. The Members provide no additional evidence to support their
conversion claim besides what was presented to establish their tortious interference or
breach of contract claims. The Members present a common core of facts and legal
theories to support multiple causes of actions, including the claim for conversion, all of
which arise from and relate to the License Agreement. Therefore, Gold’s Gym is entitled
to an award of attorneys’ fees because Gold’s Gym is the prevailing party with respect to
the Members’ conversion claim.

3. Conspiracy to Convert or Intentionally Interfere With Contractual
Franchise Rights. A conspiracy can only be proven based upon an underlying tort, see
Estrada v. Mendoza, 2012 UT App 82, 9 13 (Utah Ct.App. 2012) (citation omitted), and
thus, it logically follows that the Members’ conspiracy claim arises out of and relates to
the License Agreement because the Members’ other tort claims do so as well. The trial
court held the following with respect to the Members’ conspiracy claim:

For there to be a meeting of the minds on an unlawful objective, the

Members would have to show, by clear and convincing evidence, that

Gold’s Gym was aware of Engle’s plan to surreptitiously eliminate the

Members’ ownership in the St. George gym through the device of

converting the License Agreement to a Franchise Agreement, and in so

doing change the franchise from HSSG, an entity in which the Members

had a membership interest, to Fitcorp, an entity in which they do not have

an interest...Showing that Gold’s Gym failed to follow its usual

procedures, was careless in not investigating the matter further, or even that

it breached the License Agreement by not verifying the accuracy of the

statement — even if that were true, and the court does not find it 1s — would

not be sufficient. (R., pp.3631-3665; Findings of Fact and Conclusions of

Law, pp.23-24) (emphasis added).

The trial court not only addressed conspiracy as it relates to the License Agreement but

again stated that the Members’ theory of conversion arises out of breach of the License

Agreement.
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In Keith Jorgensen’s, Inc. v. Ogden City Mall Co., 2001 UT App 128, q 25, 26
P.3d 872, 879, the Utah Court of Appeals addressed a conspiracy claim and an award of
attorneys’ fees to the prevailing party pursuant to a fee provision that required
reimbursement of fees and costs for “any action or proceeding against the other relating
to the provisions of this Lease....” On appeal, the plaintiff argued that “the trial court
improperly awarded attorney fees to Mall Defendants for successfully defending against
his conspiracy to defraud claims because, as tort claims, they do not relate to the leases.”
Id. at 9 27, 26 P.3d at 879 (emphasis added). Upholding the trial court’s award of
attorneys’ fees, the Keith court held:

[T]he conspiracy to defraud and breach of lease claims significantly

overlapped. Jorgensen’s Third Amended Complaint incorporated the

same seventy-six background facts to support the breach of lease and

conspiracy to defraud claims. The claims also relied on similar theories.

Additionally, Mall Defendants used the same facts and discovery,

depositions in particular, to defend against these claims. Accordingly, we

conclude the trial court did not err in awarding attorney fees to Mall

Defendants for successfully defending against the conspiracy to defraud
claims. Id. at 9 28, 26 P.3d at 879 (emphasis added).

In the present matter, the Members’ conspiracy claim arises out of and relates to
their claims for breach of contract, tortious interference, and conversion. Each of the
Members’ claims entails a common core of facts and legal theories arising out of alleged
breach of the License Agreement. Gold’s Gym was compelled to assert the same facts
and legal theories to defend against these claims. Therefore, Gold’s Gym is entitled to an
award of attorneys’ fees because Gold’s Gym is the prevailing party with respect to the
Members’ conspiracy claim that arises out of and relates to the License Agreement.

E. Gold’s Gym Prevailed On the Discovery-Related Motions. The Members

did not contest before the trial court that Gold’s Gym prevailed on all but one discovery-
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related motions.® First, on 14 February 2013, Judge Toomey denied both the Members’
Statement of Discovery Issues and Motion for Enlargement of Time because, among
other things, the Members did not exhaust their standard discovery for a Tier III case. (R.,
p.579-582; 14 February 2013 Memorandum Decision, p.2). Subsequently, on 6
September 2013, the court denied the Members’ Motion for Reconsideration of the
court’s prior 14 February 2013 Order. (R., pp.1427-1449; 6 September 2013
Memorandum Decision, pp.4-9).

Next, on 19 June 2015, the court denied the Members’ third attempt to extend fact
discovery. (R., pp.2204-2207). In this 19 June 2015 Order, the court also denied the
Members’ request to compel Gold’s Gym to provide any additional documents besides
the re-constituted financial statements for 2006 and 2010, which the Members did not
even use or present at trial because they were irrelevant — the ground upon which Gold’s
Gym objected to the production of these documents in the first place. (Id.). The court
denied the Members’ remaining discovery issues at that time. (Id.). In addition, the Order
from the court on 20 July 2015 again denied the Members’ discovery motion to clarify
the court’s prior 19 June 2015 Order. (R., pp.2467-2469).

On 9 November 2015, the court granted Gold’s Gym Motion to Strike the
Members’ Expert Witness Designation as being grossly untimely since expert discovery
had expired years earlier. (R., pp.2805-2807). The Members then filed a Motion for Jury

Trial, which the court denied on 10 December 2015 because it found that the Members

® Gold’s did not prevail on one (1) discovery-related motion and has not included fees for
that motion herein.
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had waived their right to a jury trial by failing to pay the requisite filing fee even after the
court reminded the Members of their failure to do so. (R., pp.2848-2850).

Due to the Members’ dilatory conduct throughout this entire action to properly
prosecute its case-in-chief, Gold’s Gym was forced to respond to discovery motions that
were filed even after the fact and expert discovery deadlines had expired by several years.
The Members’ discovery motions were not even close calls due to the egregious failure
of the Members to abide by the discovery deadlines or to exhaust the discovery
guidelines before requesting judicial intervention. Gold’s Gym prevailed on practically
all of the discovery motions during this action.

In total, Gold’s Gym incurred $82,792.74 in attorneys’ fees and costs with respect
to the identified discovery motions in this case. (R., 3870-3960; Decl. of Blake T. Ostler,
9 23). This amount includes analyzing the Members’ discovery motions and researching
and drafting responses thereto, drafting Gold’s Gym’s discovery motion, and analyzing
the documents and data disclosed therefrom. This figure also includes drafting discovery
requests to the Members and writing responses to the Members’ discovery requests,
which all relate to and arise out of the License Agreement. Gold’s Gym has also
calculated the time and expense incurred in phone conferences with opposing counsel to
meet and confer concerning the discovery disputes and other consultations with clients.
This amount also encompasses the time and expense to prepare for and attend the
conferences held by the court. This figure includes the time and expense incurred in
drafting the respective discovery orders per the court’s rulings and requests. Finally, this
amount includes mediation efforts that occurred throughout discovery and prior to trial in

this case. Therefore, Gold’s Gym seeks an Order from this Court in the above-stated
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amount as part of its award for reasonable attorneys’ fees for prevailing in the discovery
issues.

F. Gold’s Gym is Entitled to Attorneys’ Fees for its Summary Judgment
Motions. The attorneys’ fees related to Gold’s Gym’s summary judgment motions was
contested at trial court. The Members specifically cited to Gilbert Dev. Corp. v. Wardley
Corp., 2010 UT App 361, 9 52, 246 P.3d 131 (explaining that parties cannot recover
attorney fees incurred in prosecuting unsuccessful motions for summary judgment), and
stated that Gold’s Gym incurred $146,795.50 in fees on unsuccessful motions for
summary judgment, and that at most, it could be awarded only $220,525.03 in attorneys’
fees of the total $367,320.50 it sought at the time (not including attorneys’ incurred in the
Motion for Attorneys’ Fees on with respect to this appeal). (R., pp.4054-4067; Members’
Memo. in Opp. to Gold’s Gym’s Motion for Attorneys’ Fees, p.2).

However, in Deer Crest Assocs. I, L.C. v. Deer Crest Resort Grp., No. 2:04-CV-
220 TS, 2007 WL 3143691, at *2 (D. Utah Oct. 24, 2007) (emphasis added), the Utah
federal court held the following when awarding $279,726.00 of attorneys’ fees to the
prevailing party:

Plaintiff’s unsuccessful motion was related to the claims on which it

eventually prevailed. Particularly in the context of a failed motion for

summary judgment, in which fact development is critical, a subsequent
success is possible after material issues of fact are resolved. Plaintiff
ultimately achieved the goals of this lawsuit and, therefore, attorneys’

fees for the partial summary judgment motion are appropriately included

in the total fee.

In this case, as in Deer Crest, Gold’s Gym’s motions for summary judgment were

essential to prepare for trial and resolve outstanding issues related to the Members’

claims. Although Gold’s Gym did not prevail on all of its summary judgment motions the
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work done to prepare for summary judgment would have had to be done to prepare for
trial and thus saved additional fees that otherwise would have been incurred in preparing
for trial. For example, at trial Gold’s Gym relied on the previously filed motions to
demonstrate the Members’ lack of disclosure of a damages calculation as required by
Rule 26 of the Utah Rules of Civil Procedure in addition to the lack of evidence to
support the Members’ damages for lost profits, as was the case in Stevens-Henager Coll.
v. Eagle Gate Coll., Provo Coll., Jana Miller, 2011 UT App 37, § 35, 248 P.3d 1025,
1035, and in Sleepy Holdings LLC v. Mountain W. Title, 2016 UT App 62, 4 17, 370 P.3d
963, 968, both of which were cited in the court’s Findings of Fact and Conclusions of
Law. (R., pp.3631-3665; Findings of Fact and Conclusions of Law, pp.31-32).

Similarly, Gold’s Gym argued at the summary judgment stage that it was entitled
to judgment because it had no intent to conspire with Defendant Engle to deprive the
Members of anything, nor could this be proven with clear and convincing evidence, with
which the court ultimately held after hearing all of the trial evidence. (Id. at pp.23-24).
Gold’s Gym also argued at summary judgment that it was never in control or possession
of the franchise property. The court agreed with Gold’s Gym again on this point. (Id. at
pp.26-27). Gold’s Gym previously argued that a mere approval of an assignment or
transfer of a franchise cannot constitute conversion, and the court found that such action
does not amount to exercising control over membership contracts owned by the
franchisee. (1d. at p.28). In addition, Gold’s Gym argued that the Members’ intentional
interference claim fails as a matter of law because Gold’s Gym cannot interfere with its
own License Agreement, that Gold’s Gym did not have the requisite intent to interfere

with the Members, and nor did Gold’s Gym intentionally breach the contract, which
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would support the improper means prong of an intentional interference claim. All of these
same arguments would have had to be briefed and prepared and the same costs required
to prepare for summary judgment would have been uncured preparing for trial in this
matter regarding the arguments that the court relied on for its rulings. (Id. at pp.29-30).

Gold’s Gym’s summary judgment motions were advantageous because it
produced important evidence, tested the parties’ theories, and revealed facts and issues
that were previously unnoticed. Further, the court’s 6 September 2013 findings set forth
strong connections between Gold’s Gym’s motions for summary judgment and Gold’s
Gym’s ultimate success in this case. For example, the court noted that “The Members
should have designated an expert within the specified discovery deadlines, and the
Members have been dilatory in providing even a ballpark figure for its damages
estimate.” (R., pp.1427-1449; 6 September 2013 Memorandum Decision, p.17). Finally,
after all of the evidence was presented at trial, the court accepted Gold’s Gym’s
arguments that were raised in its summary judgment motions and dismissed the
Members’ claims altogether.

In total, Gold’s Gym incurred $146,857.76 in attorneys’ fees and costs with
respect to the summary judgment motions in this case. (R., 3870-3960; Decl. of Blake T.
Ostler, q 25). This amount includes time and expenses for drafting the motions, analyzing
the Members’ responses thereto, preparing the reply memoranda in support thereof,
conferring with clients, arguing the motions before the court, and submitting the
respective orders per the court’s ruling and request.

G. Gold’s Gym is Entitled to an Award of Attorneys’ For All Claims

Successfully Defended At Trial, Including Pre-Trial and Post-Trial Motions. The
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Members did not contest Gold’s Gym entire fees for pre- trial and post-trial motions in
the lower court. “Where a contract provides the right to attorney fees, Utah courts have
allowed the party who successfully prosecuted or defended against a claim to recover the
fees attributable to those claims on which the party was successful.” Occidental/Nebraska
Fed. Sav. v. Mehr, 791 P.2d 217, 221 (Utah Ct.App.1990). Because Gold’s Gym
successfully defended each and every claim the Members brought against it, Gold’s Gym
is entitled to recover the attorneys’ fees attributable to the claims that were tried to the
bench and upon which Gold’s Gym prevailed, including pre-trial and post-trial motions.
In total, Gold’s Gym incurred $123,993.61 in attorneys’ fees and costs with
respect to trial. (R., pp. 3870-3960; Decl. of Blake T. Ostler, 4 27). This amount includes
time and expenses for pre-trial motions, pre-trial disclosures and respective objections
thereto, preparing the exhibits and witnesses, analyzing case strategy and Utah law
relevant to the Members’ claims, and spending three (3) days in trial before the court.
This amount includes the legal work involved with the Members’ pre-trial motions dated
9 November 2015 — Gold’s Gym’s Motion to Strike the Members’ Expert Witness
Designation, which was granted in favor of Gold’s Gym; and 22 December 2015 — the
Members’ Motion For Jury Trial, which was denied in favor of Gold’s Gym. This amount
also includes the time spent preparing the court-requested post-trial brief relating to
intentional breach of contract as a basis to support the improper means element of a
tortious interference claim, which was filed by both parties on 14 December 2016. This
figure also includes legal expenses concerning the Members’ post-trial motions dated 19
December 2016 — the Members’ Motion to Re-Open Evidence and Motion for Sanctions,

both of which were summarily denied as moot upon the court’s entry of its Findings of
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Fact and Conclusions of Law in favor of Gold’s Gym. (R., p.3764). Therefore, Gold’s
Gym is entitled to the above-stated amount as part of its award for reasonable attorneys’
fees for prevailing in the pre- and post-trial motions and at trial.

H. Gold’s Gym is Entitled to an Award for the Time Spent Preparing the
Motion for Attorneys’ Fees and Costs. The Members did not contest this issue in the
lower court. In Utah, “[a]ttorneys’ fees are generally awarded for the reasonable time
spent preparing the subject motion seeking such fees.” Parker v. CitiMortgage, Inc., 987
F. Supp. 2d 1224, 1237 (D. Utah 2013), aff’d, 572 F. App’x 602 (10th Cir. 2014)
(citations omitted). In this case, Gold’s Gym has spent a total of $13,721.50 preparing
this Motion for Attorneys’ Fees and Costs as of 6 January 2017. (R., 3870-3960; Decl. of
Blake T. Ostler, 9 29). Additional time will be spent analyzing the Members’ response
hereto, if any, drafting a reply memorandum, as needed, and preparing and attending oral
arguments should the Court so require. Therefore, Gold’s Gym requests this Court to
permit Gold’s Gym to supplement its request for attorneys’ fees for the time spent
preparing and arguing this Motion before this Court.

I. Gold’s Gym’s Fee Allocation is Reasonable. The Members did not contest
this issue in the lower court. The Supreme Court of the United States has stated the
following: “Where a [defendant] has obtained excellent results, his attorney should
recover a fully compensatory fee. Normally this will encompass all hours reasonably
expended on the litigation, and indeed in some cases of exceptional success an enhanced
award may be justified.” Hensley v. Eckerhart, 461 U.S. 424, 435 (1983). “[T]he most

critical factor is the degree of success obtained.” Id. at 436.
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In Brown v. David K. Richards & Co., 1999 UT App 109, 4 16, 978 P.2d 470, 474,
the Utah Court of Appeals reversed a trial court’s capricious reduction of the requested
fee amount of $540,000 to $218,986.42. The Brown court stated that “the court
erroneously eliminated fees where the factual development, although necessary to defeat
Brown’s contract claim, also bore on Richards’s fraud claims.” Id. at q 18, 978 P.2d at
475 (emphasis added). The trial court also arbitrarily made a “thirty-five percent”
reduction “of the total time expended through trial [i.e., the approximate time spent on
the breach of warranty claim]...would be more reasonable.” Id. The trial court was
reversed because “Richards’s defense under the Asset Sale Agreement (i.e., Richards’s
defense that Brown failed to substantially perform) had a common factual basis with his
breach of warranty and his negligent and fraudulent misrepresentation claims. Where
Richards’s attorneys’ efforts went to prove facts common to both recoverable contract
and non-recoverable fraud claims, the fees were recoverable.” Id. (emphasis added).
“There was an overlapping of the warranty evidence and fraud evidence such that one
could not allocate the time expended to one claim or the other with any degree of
precision.” Id. In the end, the Brown court awarded “reverse[d] and remande[d] for the
entry of an award to Richards for his trial fees of $540,000.” Id. at 4 24, 978 P.2d at 475.

Similarly, the Utah Court of Appeals in Kraatz v. Heritage Imports, 2003 UT App
201, 92, 71 P.3d 188, 192, upheld an award of $432,941.36 in attorney fees. The Kraatz
court concluded that “Kraatz’s counsel’s fee affidavit and very detailed accompanying
materials convince us that Kraatz thoroughly accounted for all time spent pursuing his
respective claims....” Kraatz, 2003 UT App 201, 9 58, 71 P.3d at 202. In addition, the

Kraatz court rejected the arguments raised to reduce the fee amount, viz.: “(1) Kraatz’s
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counsel spent time researching the trial judge’s reversal rate on appeal in deciding
whether to appeal in this case; (2) ‘Time spent on travel is not fully compensable’; (3)
Kraatz’s counsel billed for two or more attorneys’ time spent on the same task; and (4)
Kraatz’s counsel billed for time spent in attorney conferences.” Id. at 9 60, 71 P.3d at
202. The court responded that “Heritage has not cited any Utah authority suggesting that
any one of these things should not be recoverable within the trial court’s discretion.” Id.

The court in Kraatz also emphasized that the fee was appropriate due to the
duration, difficulty and complexity of the litigation, the overlapping nature of the claims,
the amount in controversy and the financial analysis accordingly, the discovery taken, the
experience and expertise of legal counsel, the necessity of involving multiple attorneys in
the representation, and the overall reasonableness of the fee award. ld. at 202-03.
Applying the factors discussed in Kraatz establishes that Gold’s Gym’s fee calculation is
reasonable.

First, this litigation has been ongoing for over 11 years. Second, this case has
proven to be complex due to the multiple claims asserted by the Members, the relation of
the present case to the previously filed case, the lack of witnesses due to death or other
causes, the unavailability or lack of participation of named parties in this action, the
difficulty in proving damages in this case, and because of the Members’ repeated failures
to abide by the Utah Rules of Civil Procedure, particularly with respect to discovery.
Third, the Members’ claims overlap significantly, all stemming from a common core of
facts. Fourth, settlement was almost impossible given the Members’ outrageous
settlement offers despite their speculative evidence supporting their claims and

particularly damages. The Members’ asserted at trial that they were entitled to roughly
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$2,000,000 (i.e. $450,000 plus $100,000 annually from 2002 to the present) (R., pp.5111-
5216; Trial Transcript, 3 November 2016, pp.11, 13), and in their Complaint, they sought
an additional $1,000,000 in punitive damages. (R., pp.1-151, Complaint, p.50; see also
R., pp.430-431, Default Judgments Against Defendants Vince Engle, Health Source, Inc.,
and Fitcorp, Inc. wherein Members seek $7,165,032.21 in damages, $3,762,632.21 in
prejudgment interest, and $20,000,000 in punitive damages to be entered against the
other Defendants). Although the Members sought astronomical amounts in damages,
Gold’s Gym prudently rejected the Members’ unreasonable settlement offers given the
financial analysis and weaknesses of the Members’ case.

Fifth, difficulty arose in this case because the Members repeatedly attempted to re-
open fact and expert discovery after cut-off dates, which the lower court rejected on
several occasions. Sixth, Gold’s Gym lead attorney has over 30 years of litigation and
trial experience, and this case required an experienced litigator to address the
complexities and nuances raised by the Members’ Complaint against the several
Defendants. Seventh, due to the longevity and complexity of this case, Gold’s Gym took
advantage of involving junior associates to engage in researching, drafting, and analyzing
this case in addition to having a more experienced attorney for more complex issues,
strategy, and trial preparation. Finally, as in Kraatz and Brown, Gold’s Gym’s requested
fee amount is reasonable given the duration, complexity, and overall outcome of this
case.

J. Gold’s Gym Seeks Reimbursement of its Attorneys’ Fees Incurred On
Appeal Pursuant to the License Agreement. For the foregoing reasons, Gold’s Gym

respectfully requests this Court to grant this appeal by awarding Gold’s Gym its
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attorneys’ fees incurred in successfully defending this action, consisting of the following:
(1) $13,676.42 for prevailing on the Members’ breach of contract claim; (2) $82,792.74
for prevailing on the discovery motions throughout the entire case; (3) $146,857.76 for
ultimately prevailing on the summary judgment motions; (4) $123,993.61 for prevailing
on the pre- and post-trial motions and at trial on the Members’ intentional interference,
conversion, and conspiracy claims, which (1) through (4), supra, totals $367,320.53 of
attorneys’ fees and costs as of the filing of the Motion for Attorneys’ Fees and Costs, not
including the fees incurred preparing the entirety of that Motion or this appeal, and (5)
the right to provide supplemental information based on a fee affidavit from Gold’s Gym’s
legal counsel with the additional attorneys’ fees incurred for preparing and arguing this
appeal before this Court.

K. The Members Asserted a Derivative Action On Behalf Of the Corporation
Against Gold’s Gym. The claims asserted by the Members are derivative claims because
they sought to enforce rights belonging to HSSG. The Court must first determine whether
the Members’ claims against Gold’s Gym are derivative or direct. “The characterization
of an action as derivative or direct is a question of state law.” Rice v. Deer Crest Janna,
LLC, No. 2:09-CV-00560, 2010 WL 1329704, at *9 (D. Utah Mar. 30, 2010); see Combs
v. Price Waterhouse Coopers LLP, 382 F.3d 1196, 1200 (10th Cir.2004).

“Utah law defines derivative suits as, those which seek to enforce any right which
belongs to the corporation. Actions alleging mismanagement, breach of fiduciary
duties...generally belong to the corporation, and therefore, a shareholder must bring such
actions on its behalf. Moreover, even though wrongdoing or fraud of corporate officers

may indirectly injure shareholders, shareholders generally cannot sue directly for those
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injuries.” Rice, No. 2:09-CV-00560, 2010 WL 1329704, at *9 (citing Aurora Credit
Servs., Inc. v. Liberty W. Dev., Inc., 970 P.2d 1273, 1280 (Utah 1998) (internal quotation
marks and citation omitted). “In contrast, a direct claim is one where “the injury is one to
the plaintiff as a stockholder..., and not to the corporation, as where the action is based
on [a] contract to which he is a party, or on a right belonging severally to him.” Rice, No.
2:09-CV-00560, 2010 WL 1329704, at *9 (citing GLFP, Ltd. v. CL Management,
Ltd., 163 P.3d 636, 640 (Utah Ct.App.2007) (internal quotation marks and citation
omitted). “A shareholder may sue in his individual capacity in a direct action when he
can show that he was injured in a manner distinct from the corporation...Claims brought
by members of non-profit corporations will be analyzed under the same parameters.” Id.
(citations omitted). “If a member attempts to bring such a claim individually and not as a
derivative action, the claim will be dropped.” Id. However, the “shareholder must
examine his injury in relation to the corporation and demonstrate that the injury was
visited upon him and not the corporation.” Barnes v. Harris, 783 F.3d 1185, 1193 (10th
Cir. 2015) (citing Dansie v. City of Herriman, 134 P.3d 1139, 1144 (Utah 2006)). “If the
“[pJlaintiffs were injured because the [c]lompany was injured,” the claim is
derivative.” Id. (citing Dansie, 134 P.3d at 1144).

In Aurora Credit Servs., Inc. v. Liberty W. Dev., Inc., 970 P.2d 1273, 1281 (Utah
1998), the Utah Supreme Court adopted a “closely-held” exception to the necessity of
derivative actions. However, in Dansie v. City of Herriman, 2006 UT 23, 9 16, 134 P.3d
1139, 1145, the Supreme Court of Utah stated the following: “[fJrom our vantage point
eight years after Aurora, we can see that our proclamation of a ‘growing trend’ in

recognizing an exception to the derivative action rule for closely-held corporations may
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have overstated matters. Some jurisdictions have rejected the closely-held corporation
exception or severely limited it...Since Aurora, we have not had the opportunity to fully
delineate the bounds of the exception in Utah.”

Critically, the Aurora court did not address the issue presented here. The Aurora
decision merely held that members of a closely-held corporation can proceed directly
against corporate officers. See Aurora Credit Servs., Inc., 970 P.2d at 1281. It more
specifically stated that this exception “would exempt the minority shareholder from many
of the procedural requirements of a derivative action, such as the requirement to make
demand on the corporation and to obtain court approval before voluntarily dismissing or
settling an action.” ld. Thus, the Aurora court created an exception to the derivative
action procedural rules. It did not alter the nature of the action, namely that a derivative
action is one that the members bring on behalf of the corporation. Whether the derivative
action procedure rules are exempted or waived based on a closely-held status of an entity,
the nature of the action, if derivative, will nonetheless remain derivative. Put simply,
Aurora did not shift the entire legal framework for analyzing whether a claim is direct or
derivative, it only created procedural exemptions for members of closely-held
corporations.

Accordingly, Gold’s Gym seeks a ruling from this Court that the Members’ claim
in this case are derivative regardless of whether they satisfy the Aurora closely-held
exception or whether the Court desires to now depart from the Aurora decision based on
its later comments in Dansie, 2006 UT 23, 9 16, 134 P.3d at 1145, when it stated: “Since
Aurora, we have not had the opportunity to fully delineate the bounds of the exception in

Utah.” The Members of HSSG brought a derivative action on behalf of the closely-held
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LLC against Gold’s Gym. The Members have no direct injury. The Members are not
parties to the License Agreement. Rather, HSSG is the only party to the License
Agreement. The contract rights belong to HSSG, not to the individual Members. See
Rice, No. 2:09-CV-00560, 2010 WL 1329704, at *10 (“The court notes that Ms. Rice is
not a party to the Master Declaration. Ms Rice’s rights and non-exclusive easements
under the Master Declaration stem from her status as a property owner. These same rights
and easements belong to all Deer Crest property owners. Accordingly, the court finds that
Ms. Rice’s claims are derivative.”); see also Barnes, 783 F.3d at 1195 (“At bottom, most
of plaintiffs’ claims rest on injuries to the Holding Company that are derivative of
injuries to the Bank. We affirm the district court’s conclusion that those claims belong to
the FDIC.”). Therefore, the Members’ claims against Gold’s Gym can only be derivative
claims.

The Utah authority allowing shareholders of close corporations to bring direct
actions is limited and originates from Aurora. The holding in Aurora is narrow,
subsequently distinguished, and inapplicable to the case at hand. The holding states:
“[w]e therefore hold that a court may allow a minority shareholder in a closely held
corporation to proceed directly against corporate officers.” Aurora Credit Servs., Inc.,
970 P.2d at 1281 (emphasis added); see also Banyan Inv. Co., LLC v. Evans, 2012 UT
App 333,919, 292 P.3d 698, 705, writ of certiorari granted in Banyon Inv. v. Evans, 300
P.3d 312 (Utah 2013) (applying the Aurora exception for a member to bring suit against
the managers of an LLC). As explained, the Members are pursuing claims against Gold’s
Gym as a third party, not against managers. The Utah Supreme Court has never

subsequently sanctioned the exception. The Aurora court reasoned that “ [t]here is a
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growing trend to allow minority shareholders of a closely held corporation to proceed
directly against majority shareholders.” Aurora Credit Servs., Inc., 970 P.2d at 1280
(emphasis added). While Aurora remains the law, the Utah Supreme Court has
backtracked from the limited holding From our vantage point eight years after Aurora,
we can see that our proclamation of a ‘growing trend’ in recognizing an exception to the
derivative action rule for closely held corporations may have overstated matters.” Dansie,
2006 UT 23 at q 16, 134 P.3d at 1139. The Utah Court of Appeals observed ‘“since its
decision in Aurora Credit, the Utah Supreme Court has not sanctioned this exception, and
has recently suggested that the trend to invoke it may have “stopp[ed] in its tracks” or
“retreated,” and that it has been “severely limited or rejected” in some jurisdictions.”
GLFP, Ltd., 2007 UT App 131, 163 P.3d at 643 (citing Dansie, 2006 UT 23 at § 16, 134
P.3d at 1139).

“Mississippi, Nebraska, South Dakota, Alaska, and Arkansas each refuse to
apply the close corporation exception, recognizing instead that an individual shareholder
can bring a direct action only when a stockholder “shows a violation of duty owed
directly to him” or when an injury is “peculiar” to him. See, e.g., Crocker v. Federal
Deposit Ins. Corp., 826 F.2d 347, 349 & n. 3 (5th Cir.1987) (applying Mississippi law
and noting that a stockholder may sue directly “‘in a case where the stockholder shows a
violation of duty owed directly to him’” (quoting Bruno v. Southeastern Servs., 385
So.2d 620, 622 (Miss. 1980))); Landstrom v. Shaver, 561 N.W.2d 1 (S.D.1997)(“[F]or a
shareholder to maintain an individual action, the shareholder must establish a ‘special
injury’ which is separate and distinct from that of other shareholders.”); Meyerson v.

Coopers & Lybrand, 233 Neb. 758, 448 N.W.2d 129, 134 (1989) (requiring shareholders
Page 34 of 40



to allege a “separate and distinct injury” if bringing an individual action); Donaldson,
Breathing Life Into Aurora Services, 2002 Utah L. Rev at 531 (discussing states that have
adopted special injury requirement); cf., e.g., Hikita v. Nichiro Gyogyo Kaisha, Ltd., 713
P.2d 1197, 1200 (Alaska 1986) (finding that shareholders may assert direct claims for
breach of contract to which he is a party); Hames v. Cravens, 332 Ark. 437, 966 S.W.2d
244, 247 (1998) (same).” GLFP, Ltd. v. CL Mgmt., Ltd., 2007 UT App 131, 163 P.3d
636, 643.

In Dansie, 2006 UT 23, 9 31, 134 P.3d at 1148 the Utah Supreme Court held that a
claim by shareholders against third party City of Herriman was a derivative action.
Herriman was neither an officer nor director of the company. The Dansie court held that
the claim was therefore a third-party derivative claim. The Dansie court dismissed the
plaintiffs’ claims because they had failed to comply with the requirements of Rule 23A
URCP regarding derivative actions. The Dansie court stated: “[w]e are unable to uncover
any behavior by Defendants that was animated by a desire to injure Plaintiffs in their
individual capacities...[t]o think otherwise is to misunderstand the distinction between
individual and corporate injury. A shareholder does not sustain an individual injury
because a corporate act results in disparate treatment among shareholders. Rather, the
shareholder must examine his injury in relation to the corporation and demonstrate
that the injury was visited upon him and not the corporation.” Dansie, at 4 12-13, 134
P.3d at 1144 (citations omitted) (emphasis added).

L. Because the Members Asserted Derivative Claims, the Members Must
Assume Both the Rights and Obligations Under the License Agreement, Including

the Obligation to Pay Attorneys’ Fees. “As a general rule, attorney fees are recoverable
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only if authorized by contract or statute.” Giles, 2014 UT App 259, 9 17, 338 P.3d at 829-
30 (citations omitted). A court may also award costs and attorneys’ fees based upon a
written contract when the provisions of the contract “allow at least one party to recover
attorney fees.” Utah Code Ann. § 78B-5-826.

In this case, the License Agreement contemplates the payment of attorneys’ fees in
several provisions as follows:

The prevailing party in any dispute relating to or arising out of this

Agreement, shall be entitled to recover its costs and expenses including,

without limitation, accounting’, attorneys’, arbitrators’, and related fees,

costs, and other expenses, in addition to any other relief to which such party

may be entitled. (Ex. A to Addendum, § 4, p.16).
Notwithstanding the contractual language requiring the payment of costs and attorneys’
fees in this case, the Members argue that they are not liable to pay such costs and
attorneys’ fees because they are not “signatories” to the License Agreement. This
argument holds no water. They initiated this lawsuit. The Members specifically sued
Gold’s Gym for breach of the License Agreement. All of the Members’ other claims (i.e.
conversion, tortious interference, and conspiracy) relate to and arise out of the License
Agreement because they stem from the franchise rights embedded in the License
Agreement. Moreover, the Personal Guaranty expressly references that the Members can
be held liable for costs and attorneys’ fees.

In Brusso v. Running Springs Country Club, Inc., 228 Cal. App. 3d 92, 110, 278
Cal. Rptr. 758, 768 (Ct. App. 1991), the California Court of Appeals dealt with the
precise issue at hand, and held that “[i]t would be “extraordinarily inequitable” to deny

them attorney’s fees because plaintiffs who are not signatories chose to sue on the

contracts in an action on behalf of the corporation when the corporation would not bring
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suit itself.” In addition to principles of equity, the Brusso court found that “liabilities for
fees here are predicated on breach of three contracts.” 1d. at 108, 278 Cal. Rptr. at 767.

First, “[t]he individual warranties on the purchase agreement signed by the
plaintiffs, individually and not on behalf of the corporation, specifically apply to section
11, the attorney’s fees section.” .” 1d. at 109, 278 Cal. Rptr. at 767. Second, “Section 16
of the purchase agreement states, “The parties hereto agree that any breach of any term or
condition of this Agreement shall constitute a material breach of this Agreement.”
(Emphasis added). Thus, the parties contemplated that a breach of the management
agreement would be a material breach of the purchase agreement, and also subject to the
section 11 attorney’s fees provision.” Id. As for third contract at issue, the court noted
that “the lease also contains its own attorney’s fees provision. The only signatories there
are the corporation and defendant William E. Clark. However, as we discuss below, the
Trial court was correct in directing the individual plaintiffs, not the corporation, to pay
the defendants’ fees.” Id.

In the present matter, the Members must be liable for Gold’s Gym’s costs and
attorneys’ fees. Pursuant to the “substantial benefit” doctrine recognized by Utah the
Members must pay attorney fees. See LeVanger v. Highland Estates Properties Owners
Ass'n, Inc., 2003 UT App 377, 9 7, 80 P.3d 569, 572 (“The trial court also determined
that the LeVangers’ derivative action conferred a substantial benefit upon Highland
Estates and, therefore, that the LeVangers were entitled to $41,327.15
in attorney fees and costs to be paid by Highland Estates.”).

However, the Members cannot use litigation as a sword when it is advantageous

but then utilize it as a shield to avoid fees. Because the Members elected to sue Gold’s
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Gym on behalf of HSSG, despite the Members not being signatories to the License
Agreement, the Members assumed all of the risks and obligations thereunder, including
the obligation to reimburse Gold’s Gym its reasonable attorneys’ fees.

CLAIM FOR ATTORNEYS’ FEES - Rule 24(a) (9) U.R.A.P.

As argued herein at length, Gold’s Gym is entitled to attorneys’ fees under the
License Agreement for being the prevailing party to this action.

CONCLUSION - Rule 24(a) (10) U.R.A.P.

For the a reasons set forth above, Gold’s Gym respectfully requests this Court to
reverse the trial court’s order denying Gold’s Gym the right to attorneys’ fees, and to
award Gold’s Gym its attorneys’ fees and costs incurred throughout the duration of this
lawsuit.

CERTIFICATE OF COMPLIANCE - Rule 24(a) (11) U.R.A.P.

I certify that in compliance with U.R.A.P. 24(a) (11), this brief contains 9,982
words, excluding the Table of Contents, Table of Authorities, and addenda. I relied on
my word processor to obtain the count, which is Microsoft Word. I further certify that
this brief has been prepared in a proportionally spaced typeface using Microsoft Word in
compliance with Utah R. App. P. 27(b). I certify that the information on this form is true
and correct to the best of my knowledge and belief formed after a reasonable inquiry.

ADDENDUM- Rule 24(a) (12) U.R.A.P.

Exhibit A, License Agreement. .........ocvvvuiiiiieiiiiieeieeieeneenneeeneenanns 8,12,36
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RESPECTFULLY SUBMITTED this 12" day of February, 2018.
OSTLER MOSS & THOMPSON

/sl Blake T. Ostler
By: Blake T. Ostler
Attorney for Gold’s Gym
International, Inc.
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I hereby certify that on the 12" day of February, 2018, I caused to be served by the

method indicated below a true and correct copy of the foregoing GOLD’S GYM

INTERNATIONAL, INC.’S APPEAL on the following:

X VIA EMAIL
VIA HAND DELIVERY
VIA U.S. MAIL
VIA ELECTRONIC FILING

x  VIA EMAIL
VIA HAND DELIVERY
VIA U.S. MAIL
VIA ELECTRONIC FILING

x  VIA EMAIL
VIA HAND DELIVERY
VIA U.S. MAIL
VIA ELECTRONIC FILING

Holly S. Chamberlain
CHAMBERLAIN LAW, PLLC
2235 South 2200 East

Salt Lake City, Utah 84109

Email: chamberlainlaw@gmail.com

Karthik Nadesan
NADESANBECK P.C.

8 East Broadway, Suite 625

Salt Lake City, Utah 84111

Email: karthik@nadesanbeck.com

Utah Supreme Court

450 South State

P.O. Box 140210

Salt Lake City, Utah 84114-0210
Email: supremecourt@utcourts.gov

Is/ Rebecca Zinie
Legal Assistant to Blake T. Ostler
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TRCHREXH
03/15/5% zwo

LICENSE AGREFRMENT

THIS LICENSE AGREEMENT ("Agreement” is maae ol
June 22.1999 .. between Gold's Gym Franchising, Ine.. a Californs

corporation, located at 356 Hampton Drive, Wenice, California 90291 (referred to in
this Apreement as "we," "us” or "our”), and | ‘Health Source-St. Geope JLC - -
which wil] conduct business pursuant te this Agreement under the fictitious business
nome of _ Gold’s Gvm 8t George, UT
located nt 1028 East Tabemnacie

St Georpe. UT 84770, TR L e
(referred to in this Agreement us "you" or "your") with reference Lo the following'

We have developed valuzbleiand proprietary business formats and
systems ("Systems™), thal are used in the development and operation of health and
fitness centers (called "Facifities”) and arc identified by the service mark Gold's Gym,
and refaled commercial symbols(the "Matks"). We use and sublicense the Marks
with the permission of our Affiliate, Gold's Gym Enterprises, Inc., & California
corperetion ("GGE").

We license and franchise othérs (o operate one or more Facilities. You
have applied for'a license to own and operate one Facility, and we wish lo grant you
such a license on the terms and conditions contained in this Agreement.

THEREFORE, ym.}_ant_i_ we agree a5 follows!
A GEANT OF LICENSE,

L Grant. On the terms and conditions of this Agresment, we grant youa
license ("License™) to oparate one Facility efd fo use the System in the operation
thereof at the site selested and developed in accordenee with Section B, located within
the geographic area ("Territory™) deseribed in Exhibit A, attached hereto and
incorporated herein '

i Term. The ferm of the License {the "Term") shall be for a pariod of
five (5) years comumencing on the date specified in Exhibit 4 (the "Effective Date").

3.~ Location. Youmay not opsrite (he Facility from any location other
than the Site, as defined below, without our prior written consent. 1f you requesl our
consent 1o the relocation of the Freility, youtwill reimburse us For our ont-of-pocket
inspection costs promptly upon receipt of our invoice.

4, Tersitorial Rights, Subject to,our reservation of rights described in
Subsection A.5, below, 2nd your complience with this Agreement, during the Term we
will not ourselves opermte or awthorize others to operate a Facility identified by the
Marks which is located within your Territory, - |

5. ., Reservation of Rights, All rights not expressly granted te you are
reserved by us, Without Jimitation and without regard to proximity to the Facility, we

‘and our Affiliates reserve the right, in our sole discretion, on such terms.and

conditions es we deem appropriate, ourselves, or through authorized third parties
(including our Affiliates) lo:




() manufacture, distributg, market, and sell producls and services
identified by the Marks or other marks, iri any type of channef of distribution within
or outside of the Termilory; end y

(b) own, establish and opérate Facililies outside of the Territary (and
license or franchise others to do 50).

6, Gunganty. 1f you are mcorporation, partnership, limiled lebility’
company, ar-other Jegal entity; 2ach of your shinrcholders, memibers.or geveral
pariners {(cach sush person s refémed 1ol this Agreement as:an "Owaer”) will fully
yuarntes:all of your abligations ta-us under thig Agreemenil o otherwise arising out
althe feliitianships establishied by this Agieement by-executing the form of Griarmity
uttashéd as Exhitbit B bereto. The neme Gl each Ownerund his or her poreenlege of
awncship in you is set forth in EvhibitA, You will promptly notify vs-of any chuoge
io the information in Exhibit A,

B YOUROBLIGATIONSTO DEVELOP THE FACILITY:

You have the following obligatioris with respect te location selection, lease,
development, and opening of your -Facili:jr (coliectively "Development Obligations”).

! it Selection: Yau have the primary resporsibility to selocl the
Jozation-of"yaur Facility (the "Site") and i'ﬁ'in’és;'}_'_;'fr:#dt:niij’-:i'ﬂ_v_cs_tj'jg&_ic_'i!.si-s'i.;ihjibi'_l‘g_;
“The Site must besitugied svithinthe Territory. Bofore you acquire or lease the Site-

you st obtain ot approval.’ Te enable:ns to eyalumic your propased Bite, yormust
supply us-with deteiled information’ bout the propiossd Site and Yot acguisition and
. d’::y{:’lqpfrnén[j.p!a‘rié‘fzs".\:.ié'é-req:.ucéi. Our apprayalof the Site is nol animplied puammoty

that it will be successful.

0 e

2. Lease. Within ninety (50) 'days after the Effective Dale, you must
purchese or lease the epproved Sile for the Facility and (if applicable) provide us with
& fully signed copy of your lease,

3, .Devclopmenl, Within ane hundred sighty (180) days from the.
Cfizctive Date; you must securz all financing required to develop and opemlethe
Facility; obtain all peowits ahe lioenses: requin . o constructand operate the Facility;
sinstrugt all required improvements {0 (he ite znd decorate the Facility i il

‘compliance with plang and specificatio s we have approved; purdhase or leis srd!

install 2}l reguired equipment, fxtures, Rusiishings end signs for e Facility and
‘purchiise an-opening inventory of suthecized and spproved produgts, malerals, and
supplies. ' A

4, Opening. Withintwo hindred sEventy (270) Giys sfler the Effective
Date, you musst-gpen the Fagi lity for businiess utilizing the Systemyprovided,
however, you miny nol open the Tacility Forbusiness arsell-memberships inthe

Facility until:

() We have inspected and approved the Facility as developed in
accordance with our specifications and standards. As an alternative 1o our physicel
inspection of the Fucility, we mey require:you to provide us with such video lapes
and/or pholographs of the Facility as we deem necessary, .

(b) Pre-opening training described in Seotion I, has been compleled
{o our satisfaction, .

(c) You have satisfied all bonding, licensing, and all other Jegal
requirements applicable to the lawiul operation of your Facility, and furnished us
with evidencs satisfnctory to us of complirnce; «
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(d) All amounts dug to us have been paid; and

(e) We have been fumnished with evidence salisfactory 1o us that you
maintain the insurance required by this Agreement.

5. Products, Prior lo.the opeiiing of your Facility, you will purchase,
pramingnily display, undl offer for:salé (al prices you determine in your sole
discretion) u'rc_pr_csc'nmfi#c;—ﬁin’a':df;ﬂllhin‘.r_ulc;i_"’(}old’s" clothing and other cansumer
produgts approved for.sale at Fagilities (“Products™) in sulficient quatitics to meel
reasonably expected bpnsnm'c_r-:ﬁcm_anﬁ,.a_:ih_d thereafler; throughout the Term, reorder
and stock such Producls rs are necessary 10 meel such consumer demand at the
Facility, Neither of us will have any obligation to the other on account afthe

temporary unavailability of any Products from authorized licsnsees.

6. Termination Poor to Completion of Development Obligations.

N {4} X you fail to:timely accompiish your Development Obligations,
wa-.-m:;y'-,:in'-'dnr."ﬂ_nlé:':{iis:gr(:'ti!.im_,i_icn_z;i'natc fhis-Agreement. In the case of your failure
to tirnely select an approved Sitg, e may ierminate this Agreement at any time
hefore we approvea Site for your Fasility, -If you havestlectad anapproved Sile, but
.Iia_;%c;ﬂﬁ!éd-‘itniﬁﬁf'cl;"c‘omplc_lc}aﬁ_y__ml{cr;Dcvclopm&nl}ﬁ tions, we may lerminate
this. Agreement if you do hot compicle the-applicable Developmant Obligations
within thirty (30) days from the date we notify you of ey intention to ferminate this
Agreement on account of such failure.

(b) You have the right to elect to term inate this Agreement for any
resson within thirty (30) days from the date of this Agreement by delivering notice to
us of your election,

{9 Ielther yoworwe terriinate this Agtéement pursuant to this
Subsection 6, we will refind to youthe Annul Feg, which you paid upo execution of
this Agrétrment, prorated for the period from {he date of this Agreement to {he date of
termiratioss, plus iy unused § eourity Deposit (defined below), Jess an administrative
E_‘ce,_i'@‘“S_»;;.H_i;n@r@ | Doflars ($600) and out documented ont-of-packel expenses
incurred in connestion wifti performirig obe-obligations and exercising our rights
_upde;“-'ahis'-;%g'ré'c'memi'pﬁq;r:-f_to‘ the date of termination. Upon term ination of this
Agresment pursuanl to this Subssction; ne {her purty shall have any further rightsor

“abligations derived fromor relating to this Agreament.

C,  EEES. ;
L. Annusl Fee, Youwill png-_ﬂﬁvé'f(:"t_':.z_-fz":i‘-fc_ac_;l_}'_j{éqr'-u_t‘ the Termof this

Agreemential fhe rate set farfhin Exhibil A {toe "Anial Fet"), The Annual Fee is
payable in ntivances Bpon the exsotion of {his Agreementand on gach anniversary of
the Effective Date:of. is Agrecment during the Team.

. Security Deposit. 17 ihis i your first Facility, we tave theright inour
solediscretion to require that you give usa security depusit {"Seeurity Deposit’).
equal (o fifty pereant (30%)of the Annual Fee forthe socand year of the Term, 16 be
totiinied by us esseourity for; our financial obligations to us’:ﬁ'zj:'c,lcrﬂii;':-ﬁgrsgmqnt.
IFwercquest, you wil pay the Sedurity Depasit via electronic funds transfer, it
twenty-four (24) equai monthly nstaliments ors-oF biefore the fifleenth (1517) dayfof
cach nionth dusing the fiest twe (2) years ol the Term, The Security Depasit may be
applied by us, in-our sole discretion, to any delinguent Annunl Fee, interest; lale
charge, Promgtion Confribution, inspection cosl, or-any other amnounls due us.
Within-len (10) days afier receipt of our request, you will restore any mounts we
have withdmwn from the Security Deposit. We may commingle the Security Deposit
with our general funds, and retain as our property any interest on the Sceurity
Deposit. Within forty-five (45) days after expiration of 1his Agresmont, we will

FEM14299.A81
320BTIVIA -
04/16/90 MDY :rag 4



return any unused portion of the Security Deposit. Our rights under this provision
are in addition to any other remedy we heve, including the right to terminate this
Agreement pursuant Lo the provisions of Seclion M hereof.

3, Late Cherges: Injers 'on.Delinguent Payments, In addition toall
other remedies we have, including wi[.hqu(.lirrj'ithtioh, the right to lerminate this
-_hgncamcﬁ'l,'pu.rsusin:{'.tn Section M hereal, you will pay us, on demand, the following
gharges: (&) eone (ime.fate charge of Fiye Hundred Dollars (8500) if any Anntsl Fee
i rior paid on thie day dug; und {b)'if the. Annual Fee is more than thirty (30) days
past dug, or if-any otlier kmaunt payabie:to, us or ny Affiliate under this or any other
agreement is definquent for any period, initerest at the rate of one percent (1% per
month, calculated from the date such payment was due wntil it is received by us, not
lo exceed the highest contract rate of interes permitted by law.

D. TRAINING AND GUIDANCE,

1. “Trojning Prior ro-opening, we will furniish & mnoigement taining
rograr on the opgration-of Facilityat cur desipnated freining fasility for up.to dan
{10y prople; without-addit onnl-chorge. Beforyoitsell any membersiips, advedise,
oroper the Facility (o ihie public; you and each of your managers pust complete:
teaining lo otr sola satisfaction, You wilibe responsible for the compensation, travel
i Tivitg expenses of your employee Gusing training, ITyou sequest eining for
more than ten.{10) people inany year, youmust pay us owr then current fee, an
advance, for sech 6ddition] person, Ourcurrsnt-duily training fee’is Five Hundred
Dollars (§500) per person. o

9, ‘Mangger. Vou will iéplaceany persan who does not satisfactorily
somplute ourmansgement trainifig progran. Upon our request, you will allow us to
'cbnéiuc'!.:_::t;a_is'ijiﬁg;-w.‘-y_our-F_aci!i_ty'.-fc_ir?;.'pprs_qn;::rnp}ogr_,d-;at other Pacilities, We will
ruisiburse you for yourreasonable, pre-approved, otit-ofpockel expensesin.
providing such-assistance. S )

3.  YourTraining. You will implement & fraining program forall your
employegs using training standards and procedursy prescribed by 16 and will:staff the’
Fagcility-at all times with'e sufficient umbsr of trained emplayees including 2! least
one (1) maneger who hiis completed ourmansgement training school to-our. soie.

satisfaclion.

& fianunls and System Standurds. We will loix you during the Term
biereof orie. (1) copy:af our minuals and Jorms, Gonsisting of such oaterials thet v
generalfy fumish 16°0ur Tioensess from fime to time:for uge in operating a Facilisy.
{coltectively "Wianuals"). TheManuals as well as the bulleting and other wriiten
materialsprovided 0 you contain mandatory and stpgested § :ki.ﬁce&iﬁris; ‘siandards,
operiing procedurss and rules {“System Stancerds”) that we prescribe from fime'to
time for the development end optration of the Tasility endinformistion selating to.
your-other abligetions under this Agrasment. The Manuals muy be modi o
tine fo time to refect changes in System Standards. “You sgree 1o keep your copyof-
the Manuals current and in & secure location at the Facility. We axe the sole owner of
the copyright and ail otheér Fights (o the Munuals, eod you may: nal reprodiics or use,
them for any purposé other thatt in' coanection with your pecformance under {his
Apresment. If the Manuals have ot beercompleted et the lime of exeention of this
Agreement, our writler directives to you shall temporarily serye BS the Jvianuals,

5 Conventians, You, or if you srenlegal entity, one of your Owners or
the manager of the Facility must atiend an ennief regional ornational Gold's Gym
convention, You will be responsible for the registration feas and traveling and living
expenses for such conventions. " oo
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E MATES,

I License. We hereby grantyoua License during the Term lo use and
display the Merks al (he Facility and in markeling and advertising of the Facility, in
accordance with and subjecl to the resirictions conlzined in this Agreemenl.

2 Owmesshin and Gopdvill of Marks: You acknowledge and egree (hal
GGE mndwe oy all fghtsin and 10.the #arks and all goodwill associaled therewith.
Youwillaever (during or after the Term) ehallenge our and GGE's exclusive rights
JoiheMarks., Your unavithorized use of the Marks will bee.malerial bygach of s
Zpreement and an inientional infringement-of our {radamarle rights. Yourusege of
Ihe Marks 204 dny goodwill established ‘hy'such usc will be exclusively for our and
‘GGES benelil, All provisions ol this A greement applicable Lo the Marks apply lo any

sadditions] propr tarytrpdemnls, seryice marks and commercial symbols we

sulhorize you (o use duringtlie

; _ ei; You have no other rights to the Marks exeepl
For the Licznse gravted under:this Aprecment

3. Rules Forthe Use of Marks: You must use the Marks as the sole
identificalion of the Facility at the Sileand in i manner we preseribe in the
Munuals and in bulletins and other notices o you; and. givessuch notice of registration
or other claim of trademark rights as we presambe. Youmay nof use the Marks: (8)

as part of the name of any entity or for gy pupase: not c:iprc%&:];,‘%.aulitbﬁzg'c{by{th_'iﬁf
Agreement; (b) on or to identify any services, merenandise, proguct arequipment;
whether or not sold al the Freility, excepling only those service atifharized tohe.
provided at Gold's Gyms and items thal-are furriished or soid 1o youby Us, or our
authorized suppliers or distributors ("Authorized Produgis"); or (¢) il ony location,
other than Lhe Facility al the Bite olher (han approved adveriising and mackeling. sy
Authorized Products mey be sold by you only al retail to-cusiomers of the Facility and
shall ol be sold through mai} order or sold 8l 2 lacalion .qlhe'r’_Urriri'.'ﬁief's,iiéi(cx;gplf
for limited, short lerm, off-sile, promolional purposes we approve in advance).

4. Folifica(iop of Cleims. You will notify us prompily ofany claim by
others thal yuug_re-‘inl’rir_;‘g’iﬁ'g-:-ﬂ-ieir'uﬁdama:k:;ﬁ'gﬁ_ts in connection with your tise of
the Marks, or ofany claim by others lo.sny A fits in (he Masks which are inconsistent
with this Agrecment or our and GGE’s ex&:i'usw.,-rz‘éhts:-t’dﬁ_xp_.Mé.ng. ou will fully
cooperate with us with respect to our prosecution of 2ny infringement claim orour
defense of z claim that you &re infringing the trademark rights of any third party.

3. Indemnification By Us. Provided you comply with the provisions of
Subseclion 3, above, we will defend you with counsel of our seleotion and indemnify
you egainst all darnages for which you are held liable arising from your use of the
Marks in the manner autherized by us.in (his Agrecment

6, Discontinuance of Use of Marks. If, in our ressonable opinion, it is
desirable 1o modify or discontinue the use ofany of the Marks and/or use one ar more
additional or substitule Marks, you will comply with our directions within 2
remsoneble time after receiving nolice thereof. We will reimburse you, nol to cxceed
onc thousand dollass (1,000), for.your reasonable direet expenses lo change the
Facility's exterior signs. Flowever, we will not be obligated 1o reimburse you for any
loss of revenues, profits, start-up or other such expenses, orany other incidental or
consequential damages allributable thereto.

7. Trade Secrets. You may become aware of confidential informalion
which is commercially valuable, and is nol gencrally known by the public orother
persons whpean obtain economic value from its disclosure and use ("Trade Secrets"),
.Sr_z_ch_'l,':nﬂc'S_L;créis:mi’iy-‘b'c-"spc;ciﬁcaliy identifed as being confidential or the
confidential nature of such information will be reasonably apparent to you. The
Manuals contain Trade Seorets, You agreelo fiold ell Trade Secrets in confidence
and Lo use such infonuation only for the purpases authorized by this Agreement. You
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will not disclose Trude Secrets except to your employses requiring such _infmmnu'on
to perform their duties.

g, Exclusiv . Relationship. Wewould be bnable 1o proteot Trade Seorets
“ngaingt unautharized use of disclostre or beblg tu eACOUTAES g free exchange af
‘idzes and information among .mir:-r‘mnc'_his’éc._s_;i'nnd_:licanscc,s if you were paimilled o
‘wold interests in or parfomm services for a'Rt_:’:al_e&Businé:s'éf(dcﬁin’:‘d- beiow),

herefore, we have granied Ihe License:toyouin sansideration of and reljance upon
yourggreement lo deal exclusively withus. Yau aggree hit, during the Term, neither
_younoriany-af your Ovmers, directars, ar officers (nor any ol your aryourOwners,
isectors', o afficers' spouses or children) ill, dircetly or indirectly performi
_services, have eny finanoial intgrest in any Relaied Business,‘ar hire ahy ef oiwior our
'=ﬁc'im.<¢:'bs‘j'_ar,'f:;m_c'his'e;ﬁzs".-crnpIo}_l;:cs_ (or rid athers todlo se). Thederm "Related
Dusiness® means any buginess thatiderives migie:than 3% ofits rovenues fromiths:
muscie or:.li.ady'.bﬁildihg businéss, & pymnasiomy, £n: slotic-or filnees conter, whealth
club, an exercise of ASFobics '{gpiij_t_.}g;.qram;mnr-iﬁ'on’é it fhciiifies or buyingsses,
or thé oranting of franchises or licenses oF eotéring iito other Similaranangemenis

with others conceming such bisinesses.

F.  SYSTEM STANDARDS.

1.  Comuplisncy with Sybiem Stutidards, The IMauuals coutain mandaiory
and recomimended System Standards, Y-blu,.'wil_!'ubsﬂl:\fi:-'ihns'c's:é}:ﬁ;m Stasigards
“which are noted &5 being mandatory, as if they were piar of Lhis Agreement. Without
limitation of the foregoing, yolr willinot gifer, sell or provideat or from the Facility
goods of seevices not !iUﬁi'ﬁﬁwdfin'iht:"_meﬁli_ﬁ..r;nﬁ'}afili_-jqﬂ‘_sg, sal) and furnish thase
wonds End services we prescribe from time to time, Wewill ‘have the rightio.
perindioatly modify _gn_a._supp‘s_'.':n't;:nt'fth::'is_}!_s'lc_ﬁlés_wndﬁtds_' and, in theicsse of
mendatory System Standards, when cormunijeated ta you, they shall conslitute.
:-Ieg:il}y-rbinéing-bbﬁ_gaﬁbnsf_ujadn-yot__:. th-w_il!_.n@;_&;;‘_requhr;df';o'int':ur:-a;iy_-"é'a_'['iiiﬁl

cxpensé in cannection with an}’;'-r"r_m_di_fs_s}:i'.pr-'-ncw,:mmdatd;y}SyLs'tEm Standerds;
‘except ihose which-we reasonably belicve are necessary for the protection of public
bealth or sefefy or Lo enatile the Facility. (o comply svith eppliceble laws, or whenit

swould be reasonable to project the-smartization of such expense aver the semaining.
T é.rﬁaﬁi-*wc'iz?sreq-_iq-'-.c_xtén_ﬂ the Term Lo ennble.you to do so, We will never modify:
or st new mandatory System Standerd whichwill aiter your fundarental sistis:

and rights under this Agreement.

2, M&;‘n‘iment'.:.af-'-me-'irﬁgi-z;'tn._ fI'I_i::}-Facilli_!j-'.:En'z':sl"ﬁz-un{li:r-'-’f'ﬁit"-‘ﬁﬁ"ié,’-"dn
‘premises: miakaSment by.a parsaiwho devoteshis arbe Jull worldng timeand’hest
Gfforts 1o The day-to-day operations of the Facilifyand hassatisfactoriiy campleted
‘our managesmen training program, 2nd Awhio.is vigt éngagied in any other business
._c_pi:i_:;amr-'é;s_:c'qptapz';sﬁii*éinﬁdsfixﬁéﬂis which G¢ not intesfere with {hie- performance of
‘higor her duties a5 MARGELL. No tmenager of & Fasility may hayeany director
ndirect fineneial interest ina Related Business, The se of g independent
consultant oF hansgement company 1o MRORGE the Facility-is prohibited, wiless:
previously appraved in wiiting by us. - '

; Wigmt  Agreements, Bvery membership agreement shall comply
with all mandatory: System Slasdards and il epplicsble laws, rules and regulztions of
any govesnimental ruthority wilh juisdiction over the Facility.

4, MembershinA

4, Presale of IMembershins, No membérships:may be sold pror to
opening the'Faciiity to the‘geneand pﬁhﬁc‘.umcss your plan: for presselling
memberships is approved in sriting by u5. Onee appsoved, you may pre-sell
memberships auly in compliance with such approved plan aud applicsble laws and
Oratnances,

5, Rectprocity. During the Term, you must allow any yearly member of
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anolhier Golds Gyim lossted more ibag fifty (50) miles frotn the Fagiliy to use the-
Fugility withiour chasge (czeept for stirvices and goods which wousid normally be
oharged 109 memiber of your Fucility) forupio 8 lotal af fourteen (14) duys pss
_calendar year uponproofoln valid and current Gold's Gym tembership, Members
oFyour Facility will have similor vecipracal rights with all other Jicensed or
franchisgd Gold's Gyims: lu addision, i younotify us you elect to participate in our
Full snembershiip reciprocity program, applicable to members who have permanently

relbgated; yau will honor your obligations o do s0.

%, Natices. “ou will prominently display in the Facility such statements
- which we prescribe fTom Hme to timig ideniifying you s our authorized licensee. All
chuols, invaices wid siationery which you use in connection with the opetation of
yaiir Fugility wifl also haves staiement in ihe form we prescribe identifying you 8
he-ovmer of ‘the Fasility and indicaling you arc our aulilorized licensee.

i 7. Fouinment: Products, Youwill purcheseand vse in. your¥aality,

*from supplicrs weapprove, onty (hose iwms ofpraduct, cquipment and atisciments.
which meei-our specifications gud we lave approved for' such usé Ifyolrwish 16 use
any i of product, equipment orattachments wwhich huve notbeen approved byrus,
o must establish fo.0UF sstaction thatit isol equivale -;qg‘siﬂit}-'mid-fﬁﬁc_ﬁéﬁ:ili_t‘jf
wihe temivreplagss, snd that the supplier is-reputable, msncially fesHbnsiblennd
adugatély-insured for prod ot Tiebility chiivs, “Upon Tequest, you-raust pay our
gt _,c_xpf.-:fz's;;;s'_.-.in-:_;vi::‘iﬁi’n‘fq your request, petforming.credit and other relevant
investigations; anid. coriducting equipment tests, We will usc our best cffapts 1o nofify
voi of ourapproval of disapprovel ofyour tequest within ninety (90) days afleryou
Hove furiched i vith thefoformation nscossary for us to acl upon it You will not
provide any service or offer or sell any products at or from the Facility which are
unrelated to the fitness industry.

G @ymnémc.ii»manm.m}-_mmmmq

1. Appoval. Kl advertising, prur_qqti_u_n,;aqﬁ-mg_r}ié::i_‘ngldﬁnauslea by
you ("Markeling Wisierials”) nius: be legal and not misleading and conformy 1o (e
noliciés get-forth in the Manualsand as we prescribé from timeiodime, All

Mgﬂ;gl‘mg-_Mi;ac:ﬁgls-mxkgt be approyed by ui;sz'farc-'_&se.;and'.fo:.guchéﬁj_li'pvé_e,;.
submitted 1o usax least filkeen {19) ﬁﬁyS-_b_‘éfOféj-}'Uur-datj?'E_.!!f’_ifll“‘_zri_ﬁ'é_d usz v

2 Promotion Fund, We have establishied a fund ("Promotion Fund") for
.g;igaz;igi;ig‘.;mg;}_;g;jﬁg, and public relations:programs and materals, On the fifleenth
{15tk day ol cach month d‘_';rin_g-.iitéfi’ém{)'eﬂ;-?{i!l;pﬂ){-{_q'-u.s or our designated
Affifiare, via elec fionia Rinds transfor, o contribution 1o the Promorion Fund
("Promotion Contitbution }in {he armetnt szt forlhin Exhibit A.. We may, from lime
to time, 'in'q;_-_;’:_a's'{’,_yqq:.:Prole'idrr_:C(jntﬁi]iiii_bntfﬁtit any tacrease shall not exceed your
original Promatian Conicibution by miore than twenty-five pereent {25%) over any
wwielve (12) monthperiod, o one huntlred percent (100%) over ‘the Term. 1fyou
become delinquent in payment of your Promaiton Conjribution, we may require you
to pay your Promotion Contributions aanually, in advance, in addition lo anyremedy
we have by reason of such failure, We will administer the Promotion Fund in

scoordance with the following provisions:

(2) We will direct all programs financed by the Promotion Fund, with
sole discretion over all creative end bustness espects. ‘The Brometion Fund may b
used (o pay the fees and expenses of advertising sigencics foi preparing and producing
advertising materials and for media costs, Subject 10 Yyour piyment of the Pramorion
Contributions, we will furnish you with samiples of advertistng, marketing, and
prainetiongl formats end materials a1 no extra cost, Additional such materials may be:
purchased at our cost, plus a rensonable charge for shipping, hendling and storage.

B
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(b) The Promotion Fund will not be used to pay for salaries of our
eraploysas, bur overhead, or ouy othér general operating eXpenses, We may spend,
‘an behal T of'the Promatian Fund, in‘any fiscdl year an amount greater or less than the

nggregute Promotion Contributions:of all Fucilities in that yeer, and the Promotion
Fund-may borrow from ns orothiers to.cover deficits or invest any surplus for future
use, We will prepare annd fimish-to yob upon request an annua] unaudited financial
slatement of the Promotion Fund. Wemayatany {ime delegate our rights and
esponsibililics with respeot. to the Promotian Fund to an Affiliate or other

respansible third party.

(¢) The Promotion Fund is intended to develop goodwill in
connection with the Marks, and products and servicas associated with the Marks, and
the patronege of all Facilities, We have no obligation to ensure thal expenditures by
{he Promotion Fund proportionately benefit any parlicular geographic area or Frcility.

(d) Upon thirty (30) days' sdvance natice, we.may {otminate entizely,
reduce ortemporarily suspend Prom oliun-.Coh"lr'ib’uli,ons.-!mc'i'q;m'nﬁqn;tff_‘ the
Promolion Fund {and, if terminated, suspended; deferred, a‘r_;m_clupc;_!,_.-rgi slaté:suoh
Promotion Contributions). If the Promolion Fund is terminated, all:amspent monies
on the date of termination will be distributed to our franchisess and licensees making
Promolion Contributions in proportion to their respective Promotion Contributions
during the preceding twelve (12) month period.

[  INSPECTIONS

) We and our designated representatives have the right prior Lo opening the
Facility for business and thercafier feomi time Lo time, during your reguler business
- hours, 2nd withou! prior fotice 10 you, to-inspoct the Facility, obserse, and recard
‘oparations, inferview personast end membexs, and ospect your bogks and resords:
relgting solely to business conducted al the Fasility, You will coopsmte I
cotinection therewith! You agres to-and will ugion our reguest, ask your members 10;
participate in surveys. Within 15 (16) deys aRer yourrecsipt of. ourinvaice, yau Wil
_pay tousin advance ot estimsted round Lrp '(_:qnph'-siiri'ri'sm.fbfﬁcur':féj;tﬁséﬁtﬁii?g 1o
canduct inspéclions. You will reimbugse: us for all inspection and other cos!s
by us'in exoess of such advance payment within ten (] 0) days after your
i urinvoice. Excepl for the initial inspection or & refocation inspection and
any.re-inspeetion 1o determing wheibernoted deficiencies have been comested, you
will ot he obticated to pay formore than one inspection per calendar year. You will
promptly correct all deficiencies noted by our inspectors, at your expenss, but nol
later than thirty (30) days following your reckipl of our notice thereof. Failure to
timely correct noled deficiencies conshtutes & material breach of this Agresment,

1L  TRANSFER.

L. By Us. We may assign this Agresment and delegate all or any part of
our obligations Lo any person or entity who or which we reasonably believe is capable
of parforming our ebligations under this Agreement, .

2, By You. Your rights ang duties under this Agreement ure personal to
you. This License has been granted to you jn'refiance uponiour pesceptions of your
oharacter, skill, aptitude, attitude, business ability, and financial capacity.
Accordingly, neither this Agreement (or any Fight arented herein) nor any ovnership
or other interest in you or the Facility {including the equipment and ather assets
thercof) may be transferred withoul our prior approvel in aceordance with the
provisions of Subsection 3, below. Any violation of this restriction shall be 2
material breach of this Agresment and any unauthorized essipnment or transfer will
be withoul effect. The term "transfer” includes, without limitation, your (or your
Owners) yoluntary, involuntary, direst, or indirect essignment, sale, gift,:
encumbering, delegation, or other disposition. A transfer of more thun. g forty-nine
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percent (49%) financial interest or voling control Iofany entity owning the Facility, or
a serics-of transfers which, in the aggregate, tote] more than forty-nine peroent (49%),

shall also be deemed a transfer hereunder.

3. Conditions for Asproviil of Tranisice.. Provided you are then'in
compliance with this !\':gfjl:émaﬂ.i._mm;sﬂbjc_ct-_t_e:zhc- other provisions of this
Section, we will approve- transfer (Hat satisies the foljowing conditions:

() The proposed transferee and each of ils Owners must be
individuals who meet qur then applicable standards for new licensees;

(b) The proposed transleres (orils manoging Owner)-and all
manegers must have agreed in writing to complete our management training school
(unless the transferee is an cxisting licensee or &n Ovmer),

(¢) The proposed transferes must have agreed in writing to be bound
by all of the terms and conditions of this Agrecment;

(d) We must have received a transfer [ee of Five Hundred Dallars
($500);

(g) You (and your transferring Ovmers) must have signed general
releases, in fonm satisfaciory 10 U, ofany and ail claims against us and our Affiliates;
sharcholdors, officers, directors, employees, and 2genis; :

() 16 yorior your Qwners Gnauios any | ait oFhe sal price ol the
?:r'@_nsm_r_'i'.éd-iinlcrc}:t; g_._qu;:_q.t_;giiy;}ﬁ_r‘ﬁ‘m's;smuslfhuvc:ggmf:é} that all.elthe _11'}1_:13&51'&:{':‘9"
nbligations :pu_rsu:gnt'_io-:any '

bromissory nofes, agreemenis, or seeurity interests that
you or your Oweri hive sedcived in the Fuciliy are subordinaté 10 1he transferee's.
obligation topuy,anpual feesnd othar amounts due to-us and othenyise complywi thy
this Agreement; and '

; (g) Youand your transioming Ovmers:(and your transfecring Ovmers'
spouses and childrer) must agree in writing for our benefit to continue to ohserve the
restrictions conlaisned in Subsection E.7 for a period of at least one (1) year following

the (ransfer.

ity, ITyouare then igamglia
: a lepal eitity B
s

sifities, inwhich

it all 2sséts orthic Facility. are oy
: {ed; by such eatity, Transfe
S 'm=:;'uch-.(:nﬁ"f.yjﬂfill_ beSubject ot @ provisions o

~will:semain Hiable or perlomarce of this Agréeinent bjr any entily

1o which vot: tnsfer this Agreement. “You will notify us efan {rensforinder this”
Subisestion-and, upon our-reguest, the Owners ol tiie entity tewhich yo w trengfer this
#greement will gxesule and deliver 10-1s the Guatdsity swhichis Esthibit B to-this
Agrecmentl

.  DEATE ORDISABILITY.

1. Trsnsfer Upon Death or Disabiliiy. Upon your death or disability
(hereineftor defined), orilyou are a Jegal cutity, upon the death or.disability of'an.
lﬁ.flwﬁt:r-#dih & twenty-five percent 25%) lingncial or.¥oting interest or'geeater, you or
the Owner's svecutor, 40minigiralor, comglwalcr,,gﬂnrdia;i, or'other personal
Tepréseatative sk within & rensonable time (not to exceed six (6) meonihs afler
such deatli) transfer your or the Owmer's intzres( to-a (itird patty in com plience with

1heierns _md-c;onc_{_ilim_is,-np_p_lﬁidﬁﬁlc 10 lransfers contained in this Apreement. Feilure
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to comply with this Subsection is e matedial breachof this Agreement. As used in
this Agreement, "disability” meaas the inability of such person Lo perform his or her
normal respansibilities al the Facility {or a cansesulive period of al least ninety (90)
days, or ane hundred eighty -(ii:E_D}._-duy's,'tlufi;]‘gnny-lw_cl‘v:: (12) month period.

9. Opesution Unon Death or Disshility, 1l youor one of your Owners
wezs (e manager of tie Facifity at the tite of youror-such Qumersdeath or.
disability, within thirty (30) days, yourgxeculor pr.oﬂger:pc'rsoriul:-r»._,pr’és‘f':nmziﬁa;:musi
2 ity, Such manager will be required o

appointaqualified manager (o operaie the Facil
compiate our managesricnl mining school.

7, Qi Right of First Refusal. ICyou o7 any-of your Owners wish to
\ransfar uninterest in this Agreement.or (he Facility (including the équipmentand
-atherasssts thereof), und you have reached ugreemenl with 2 proposi tansferee ol
‘thederms and .;;gndii_iurgs-oi"{hu proposed Lronsfer, gl such transfer would resulting
chunge (tagether withi all piiarand cemiemporaneous transfers) ofmore thaw forty-
presmenl, or

ninepercEnt (A9%) in cither the financial er voting inierest in you, ti:
th Fasiliy(inciuding the sguipmen ‘end ather 2sssis thereof); befare you: your’
“Ouiners _am;g'lcgaliy'bqun“ﬂ-1p-.con'sdmmém-$’nch.tr;ins_fér:,f.}?mz;;(nr such Qwener).
‘shall pive us 2 right of fits), reftsal lo:aceepl the transferoursell or in favar o our
-nomipee on the saime terms and cgg;i't'_iitinp.g_;a-?f-}_'m_!r_prggpc,s_eti;fl'rans'fu 0. third party
(@icept that we may subsitute cash forany non-cish & susideration). Toenable us o
‘exercise oup right of fist iisal, you or the Ovmer will provide us withwcopyaf the
agresment you have yeached and such otber information thal we mey reasonably
request. We will fave thitly (30) daysto natify you of ourexerciss ofa right of first
Fafigal and Sifleen (1 ONSUTIN!

15):days therzafier Lo constmmate thie purchese, Ifyee:do nol:
‘exergiss ourright of firsl refusal, you arthe seliing Owiier may corsummete such
transfor (subject 1o the othier provisions of this Agreement applicebieto transfers) en

smme-that e fio mare favorable tothe sransferor than thiose coptained in 1he notice.
‘{o us; provided, however, that ifsuch trensfer is not compleled within ninety (90) .
daysaflerthe expiration of-our righl-of first refusal, we shall apain have 2 new right
of first refusat on Zzny suchisansien

K. EXPIRATION OF TINSAGRETMENE.

L f:_:{osjr'Rip_,hi'.lo fl&éqlii“rk'&?{'e'ne;'.rfa_} Liganse, Upon expiration of the
Term, if you (and each of your Owners) are then {in.campliance with this Agresment
and:

_ (s) you maintain possession ofand egrec 1o remodel, and/or expand
the Facility, add or replace imiprovements, eguipment, fixtures, :ﬁ;mishings, signs, and
otherwise madify the Facility 25 we require’t bring it intecompiiance with specifi-

cations and standards then applicable for new Pacilities; of,

. ~ {b) ifyou are-unzble [ maintain:possession ofithe Site, orifimobr
judyment the Facifity should be relocated, you: (i) geoure @ substitile Siio we
approve, (i) develop the substithie Site in.compliance with specifications and
slandards then epplicable for aw Facilities; and (iit) continue to aperait the Factilty
al the original Eite until opsrations arc {ransferred 1o the substitule Site; the, '
‘subject lothe (ermy and conditions set forth 1o this Sectiod, you will have theright to:
acq‘ni'r'c-zfl-.it':cns'a"(lh'c "Refiowal License") 1o operate the Facility an-thetermsand
conditions of the License Agregment we are then using in granting Rencwal Licenses:

Your territorial rights may be modified in the Renewal Licenss, inncécordanee with
our policies then in effect. i '

2, Gruitofs Renswal License Yov agreelo give usnotice of your )
election fo ncquire a Renewal License.at Iekgt si (6) months pror Lo the expiration of
the Term. We will adviseyoi within ninety (90) days afier we roceive yolr notice of
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uny deficiencies which must be corrected by you before we will grant youa Rencwal
License or the reason why we will niot grant you @ Renewal License. -

3 Apreements/Releases. 1fyou satisfy all of Lhe ofher conditions to the
et oFe Renoval Lisense, you anid your Owners must execute the form of Licensc
Aygreement and atiy ancillary agreements weare then using in connection witll the

grantol Renewal Licenses Tor Fecilitics except the Term of such new agresment will
be foy five (5) years williout any fur(her rencwal or extension rights. As a further
condition to the grant ol a Renewal License, you and each of the Owners must also
execuleand deliver 16 us within dhirty (30) days afer their delivery toyou, general
relcases, in form salisfaclory (o Us, ofany and all claim against us, our Affiliates, and
owr Affiliate's subsidiaries, shareholders, ofTicers, directors, employees, ageats,

sticeessors and assigns.

L TERMINATION OF AGREDWMENT,

1 Bv Either Party. Either party may {erminate {iis Agreement if the
oliier commits-a material breach of their respsctive obligations under this. Agreement
and fails to correct such breach within thirty (30) days afler notice thereof.

2, Termination Pror (61 Comulelion ‘of Development ol the Facility:
ouand we will have the rights-of {ermination described in Section B of this
Agreement. -

4, Wiaterial Breaoh, -Th:_i-‘ijﬁc_gprrcr;wjpf;_a_;;y.--onc. of lhe following events

il sch cestitite non-curable, matesial breaches of s Agreement. Therefore, in
and 2,;abave, we iy,

adition o thé sijghts of Lerminalion described in Subsections | _
atour-ontlon, {erminate (ks Agreement, upon notice o you, 1ot any of {he folloving
breaties.of :l'rgis_j:;y‘!{grcernénft,_ wmii':su(-éa'ﬁ‘o_rdirjgyg'u;.a-Ih_ﬂhg;'.__rQ]qu_ﬂﬁniiy,-té:b.nm&l: B
sucl breaches: ' ' .

(a) you {or any of your Owners) have made any material
rmisrepresentation or omission in connection with your gpplicalion for end purchase

of the License;

(b) you abandon or fail actively 1o opsrate thic Facility for two (2)or
more consecutive business days;

(c) you orany of your Owners make 2 purported trapsfer in violalion
of Seclion 1 hereof; .

. (d) you (or any of your Owners with a twenty-five peroent (25%)or
greater financial or voting interest in you) are or haye been convicted of, or plead or
have pleaded no contest te, @ felony;

(e) youi{or.any ofyour Ovwriers witt d twenty-five percent (25%) or
grealer financial or voting inierest inyol) engagein any dishonest or unethical
conducl which, in ot teasorablzopinion, aﬂvsr:ciy-'ﬂﬁe.ézsizliuc-rcﬁuialibﬁ'o_fzﬂia
Facility or the poadhwill associated tic the Marks;

(f) youlose the right (o possession of the Site;
(g) you (or any ol your Ovmers) misappropriate any Trade Secrels;

_ () -you violateaay malerial faw, ordinance, or repulation applicable
to theFacliity, or your ppzration thereof, and donot begin {i'sorrestsueh
aoricatipliance or yiolalion immediately, or 46 nal corpleiely correct sucl
:rﬁmcjo?}il_iapcc- or violation-wilhin seventy-two {72) hotirs afier you tave nolice:
thereol;
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(i) you fail to meice any payment due Lo us and do not carrect such
failure within five (5) days after you have notice thereof;

(i) you fail lo maintzin the insurance required by this Agresment or (o

furnish us with satisfactory evidence of such insurance within the Lime required

hereunder and do not correct such failure within five (5) days after you have notice
thereof;

(K you fail to-pay when due any federal or state income, Service,
sales, employment, 6r other faxes due from the operations ol the Facility, unless you
are in good i’aill;g-t:_an'tcéi'i'ug;youriliabi lity forsuch taxes {hrough appropriate
pruceadin gs;

(1) you (or any of your Qwners). cumniil;@_ny_'}.iijgg;_ilx-df'{t_i_is Agreement

on three (3)or more separale occasions withinany. period.ol twelve (12) consecutive
months, whether or not such breaches are individuslly imaterial beaches or correoted

allernolice;

(m) youfail to pay your creditors within (hirty (30) days following the
due datc or any default by you under any malerial note, lease or agreement pextaining
to the operation or ownership of the Facility,

(ri) the termination by uson account of default-of any other contract
with you or any of your Owners (or any Affiliate:of yours or your Ovmers); or

_ (o) you make an assignment for the benefit of creditorsor admil in
wiilig yout insolvency or inabifily:{a psy yms_r_'ﬁ#b@"ﬁ%ﬂ_ﬁ;m]’[g._a'g;_{hay-hﬁm'&jdﬁc:
yourconsent lo.the appotntment of a fécgiver, trustee or Yiquidator ofsllor a
substanlial patt of Your property; the_'r-‘acs_li:y.-;is:aff«éﬁe;c;;-sc_sza'd;_.gr;:ilev__i_._eﬂ upon,
urtless: siich attachmert, seizure, oF {s vacated within thirty (30) days, oreny
order eppoi ntinga receiver, trustee; OF figuidator ol you ortheFa cility is notva cated:
iwitliin thirty.(30) days ol lowing the entry of such order. '

TION OF THIS

M. DFRECTOF TERMINATION OR EXPIR
AGREEMENT. SR

. i,  Paymentof Amounts Owed o _Us._I"{'Jpcrr_:_;ll_i_:ﬁﬁ'linzi{ic&h'6%fexﬁimi,i6h=jdf
_r‘n'js--,.f_tgr_'ci_:_m'éni-ifd;_-zingftéésdf' within ten (10) days _'ﬁ'e;-:s’uch’:iéﬁi}i_n‘_atigri-_qr

expit on, you will payusall amounis due undét this Agreement; including the
agpeepates of flie unpaid / mual Pecs far {he emainder of e unigxpired Term:

2. Merks Upon the termination or expiration of this Agreement:

{2) you may ot directly or ifidiresly At Ay finig oF inany manner
{exgept with respect to:otlier Facifities you'ov vind opsrate) identi fy yoursellor any-
18 popurienlC ; f our curent ar former Heersess,
or use any of the Marks, the System, System Standards; o# mny-colorable imitation

thereof,

-

liusingss as p-purrenl-or former T acility, orasofe e

(b) -you will take such-action as may be required to cancel all ficlitious
or assumed name or equivalent re pistrations relating to your use of any of the Marks;

(c) you will deliver to us within fifieen (15) days all signs, marketing
materials, forms and other materiais containing any of the Marks or otherwise
identifying or relating lo 2 Facility; .

(d) you will promptly and at'your own expense make such alterations
aswe specify to distinguish the Facility clearly from its formerappeamnce and from
other Facililies so 15 to prevent & fikelihood of confusion by the public;

FEM4135.A81
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_ () you will notify the telephone company and all telephone directory
pubiishers of the {ermiination.of expimtion-of youright 1o use any telephone,
icltcopy, or ather numbers and any. rigrular, classified, arother telephone directory
listings resociated with-any of the Mails or the Facility, authorize the transfer of such
numbers snd direstory. fistings to s or.our nomines or instruct the telepbone
company {o forward all calls made (o your telephone numbers to numbers we specify;

and

() youwill riotify all of your members of the termination-ar
==xpi't'-aﬁan_o[rti-;i'i.:jf-I;iésns-:-am_d' offer Lo sugh members the option to {erminate their
membership und 4 pro-rate refund of all menibecship fees and.oth erchirges which
were prepaid by such members for any period afier theulfectivedate of termination
or expiration of this License.

3, Trade Secrels. Upon {ermination or expiration of this Agreement you
will immediately cease to use any of our Trade Secrels in ay business or otherwise  °
and retum to us &ll copies of the Manuals and any other con fidential materials that we

have loaned to you,

4, Continuing Obligations. All of our and your (and your Owners' and
Affiliates’) obligations which expressty or by their nature survive the termination or
cxpiration of this Agreement will continue in full foroe and effect subsequent to and
notwithstanding its fesmination or expiration until such obligations are satisfied in

full or by their nature cxpire.

N, RELATIONSHIP OF THEPARTIES! INDEMNITICATION,

{.  Independent Contractors, This Agreement does not create a fiduciary
relationship betwesn you and us, We and you are and will be independent
contractors and nothing in this Agreement is intended to create an agency, joint
yenture, partnership, or employment relationship, Neither party has any right to
create any abligation on behalf of the other except as expressly provided in this

AgreemenL.

2 Taxes, You and your Owners are salely responsible for all taxes,
however denominated or levied upon you or the Facility, in connection with the
business you will conduct hereunder (excepl any taxes We &I6 required by law to
collect from you with respect to purchases from us).

3, Indemnification. You will indemnify, defend, and hold us, our
Affiliates, and our and their respective sharchalders, directors, officers; employees,

agents, successors and assignees (co]lcc}.ivc’i)f_'-?h_lﬁtﬂfﬂniﬁﬁ‘éﬁ;?ﬂﬁies“}}hmpigsg ngainst

and reimburse any one or more of the Indemnifizd Paries forall third party claims;

any and all faxes, and any and all claims and liabilities dircetly orindirect]ly arising
out of the opemtion of the Facility or your breach of this Agreement ("Claims”), For

purposes of this indemnification, "Claims® include all abligations, damapes (actual,
consequential, excrmplary, or other), and costsreasonably fuchmed jn'the defense of
any cinimn against any of the Indemnified Partics, incinding, without limitation,
accountants, arbitrators!, attorneys, and exper witnessfess, costs of investigation
and proof of facts, court costs, other expenses o litigation, arbitration, pralterative:
dispute reslutioh, and trevel and living expenses. Eachi Indemnified Party has the
right to defend any Claim. This indemnity will continue in full force and effect
fdtwithstanding the termination or expiration of this Agreemenl. Neither we nor any
other Indemmnified Party are required Lo scek recovery from any insurer or other third
party in order to maintain and recover fully a Claim against you. You agree that our
failure to pursue such recovery will in no way reduce or alter the Rmounts we or

another Indemnified Party may recover from you.
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4. Insurnnce, At cast thirty (30) days priorto the carlier of: (a) opening
the Facility, or (b) your first use, in any manner, of the Maries, you must obtain and
thereafer maintain in full force and effect, throughout the Term public ability and
property damage insurance in the minimum amouni o $1,000,000 peroceurrance
end in the aggregate, for the risks 5 szcilied in the Menuals, Said covesage shall beron
an "ocourrence” basis and must provide that it cannel be canceled, ierminaied,
reduced, or emended without the insurer ficst giving:at Jeast thirty (30) days advance
notice thereof. The insurer under any poligy required hereunder shall 2t all.times
maintain at least an "A-V" rating or better as rated by Best's Insurance Reporis. You
must cause us and GGE to be named Bs additional insured on any such policies and
deliver evidence thereof o us, Upon issuance of any insurance policy required
hereunder and at least thirty (30) days prior to any renewal or replacement thereol,
you must deliverto-us 2 certificaie of instrance evidencing that you have obtained
such policy, You misst promgt] jiriotify vs of any claims paid or reserves made by the
insurer under eny policy requised hereundar.

0. STANDARD CLAUSES.

1, Severability: Excoptes crpressly providad lo ticcontrnry heréin, each
pravision of this Agresment, and any partion thercel, is sevorble, and 1§ forany.
reason, any such provision is fieid to be fnvalid or in confliet with any applicabic.

presentor futuire few of ogiilation ins fiiel, unappealabile nuling issued by nny:conrl,
“agency, or iribunal ;_\{\gi’i.}i.cp_"mwxr.nij_ur_i}sdis'i_ipn':'in.a‘;]_}:oc:ﬁr.ti'i'hg'"[e which wé sres
party, that rafing will not impair-the operation of; or hive ity otfier effest upon, such,
other porlions:of this Agreementas mey remdin oflierwise intelligible, which will
continue'to bie given full forcs and effect and bind the partits hereto, If any covenant
heréi,n_;whidl'u_'-fc%?ri;Ls-cpmpcl_i!iv;-ac{ivi;}'.--is:dcmnzﬁ unenforeeable by vidug ofits
‘scope in terms af ares, business uctivity prohibited, and/or length of fime, but would:
bz enforceable by reducing any part or 8] thereaf, you and wedpres thatsuch
covenant will be enforeed to the fullest exteni permissible:underihe inws and public
policies applied in the jurisdiction whosz law is-applicsble to the velidity of such
covéfant, Ifeny applicable and binding:lew or rule-of any jurisdiction requiresa
preater prior notice thar is required herenrder of the terminefion of this Agresmenlior
of aur refsdl {0 entor inio-s Rengwal License Agresment,or the 1aling.of some other
ation fiel réquired bereunder, or iL, under any applicable and binding law orruleaf
ny jusisdiction, eny provision of this Agresment or any Sysiem Standard is invalid or
ungnforeeable, the priornotice and/or other action required by such loy or rule wall
e substtuted for the comparzble provisions herea, and we wil have the ght to
modify such jovalid-af unenforceable provisionor System Standard (o the extent
reguired (o be velid and enforciable. Yousgres:to.bebound by amy promise or
covenant Imposing 'lh'_.-j:'-mﬁx_imhfg?du't_y.-p;mitgcd by Yave which is substined within

rms of any-pravision hereof, as though it were separately astictlated inaad
made ¢ part o this A gresment, (hat mmyresull from sirfiing Trom any ol the
provisions hereof, or any System Standard, any portion of portions which'a court o
arbitralor may hold to bewnenforesuble ina final desision to which we area pariy, o
from reducing the scope of any promise or covenant to-the exient required 1o comply
with such s court order or arbitration award, Such modificulions tothis Agreement
will be effective only in such jurisdiction; unless we elect to give them greater
applicability, and will be enforced 25 originally made 2nd entered into in all other

jurisdictions,

2, Amehdment The provisions of this Agrecmenl may be modified at
any time only by writlen pgreement between you and Us,

3, Waiver of Obligetions. We gnd youmey by written instrument
unilaterally waive or reduce any-obligation of or restriction upan the other under this
Agrecment, effective upon delivery-al notics thereaf' 1o the other or such other
effective date stated inihe notice of waivet. Any waiverwe or you grant will be
without prejudice to any other rights we or you may have, will be subject fo our.or
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your continuing review znd may. be revoked, in ourar-your soje diseretion, alany
time and for any rezson, Any waiver must be in veriting to bie znforczable; Our
feilure 16 complain o declarg that y_ﬂu-'gr:{;_;i‘n'.brca_;}h.u!f'illu"'tcnns hereaf or our failure
g give orwithhiald ourapprovel 8s provided herein sl not:constitute waiver ofF

suglt breach orofsuch ﬁ_glii-to'wiﬂ':hdidicnur.'ap'prgval._-

4. Costs and Attomeys' Tees. ‘The previiling pasty in any dispuite relating
to or.-.-_;r'rsing-au': of this Agresment, shill by snfitied ta recover its cosisand expenses
including, withiou! Tirnitation, sccounting, attomeys, whitsators!, and releied fees,
costs, and:nther expenses, in addition to-any other-refic to which such party muy or Y
entitied.

5, No Qff-Sets, You may not tale any off-sets from any amounts due us
under this Agresment or pursuanl {o any other pgresments.

6. Asbitration, Excepl for controversics, disputes, or claims related 1o or
bizsd ‘o your ise 6f the Marlgafier the expintion or lermination of this Agresment;
alldisputes between us-dnd aur Alfifiates, shareholders, officars, direotors, sgenls
and employees and you (your Ovmers, g ussisitors, Affiliates, officers, dirgelors,
‘apnts; und erployecs, iFapplicab e)erising-out ol or related ‘1o this Agrecment or
any-othtr soreement tetwean us, tneluding thearbitrehility-of the dispute-orthe:
validity of mny provision of this-Agreement, including this Subsection, will b
exclusively detsmiined by biriding arbitration underthe:ten current commercial
arbitration rules of the Americin ;{qb'itraﬁﬂn_—}ﬁs;cciati_on. All'matiers relatinglo;
arbitration will by governed by the Federal Arbitration At (9 U.8.C. §5 | el seayand
ot by anyslate arbitsation law: Judginent upon the award may be cotered ineny,
curt of compateat jurisdiction, Arbiteation must beiconducted on. an individual; not
4 clasg-wide, basis, and ext arbitration proceeding berween s and our Afniliates;
shareholders, officers, diresiors, agents, and employees and you (and/ot your Owmors,
gudsantors, affiliates, officess, Ejf.lirticzé'rs;-;'igdn'ts,fmd-gmpie}{ees;-ifa,np}'i'cgbls) may
10l be consolidated withiany other arbitration procesding between us and sny othar.
person, corporation, irnited liability company, or partniership. Notwithstanding
anything 10 the contrary containcd in {his Subséction, we and you each have the right
in‘e propercase 1o obitain tumponicy restraining orders.and terparary or preliminary:
injunctive reliel from 2 court ef ‘compslent jurisdiction, The provisions of this
Subsestion il contingtein full forse and effest notwithstanding the iermination‘or
expiration of this Agresment. % '

7 Goveming Lew, All matters relating to arbitration will be governed by
the Federal Arbitration Act (9 U.S.C. §§ | et seq.). Except to the extent governed by
the Pederal -&_rhinnﬁbn’gé&g:_{-a_s ':._e._qa;ii._'&ljh_areby;i')‘.b';ﬁU_r_t___i'tad'.'Sm tes TrademarkAct of
1946 (15 U.8.C. sections 5T ¢ sea’); ar ather federal law, this Agresmeal, the

Licenss, and all efsims atising from the relalionship between us aud you willbe
soveined by the lavs of the State of Califomiia, sithout regard 1o its conflict of laws:
' licensesor

principles, exespt thiat any Celifornia faw seguiiting the saleof franchises,
business:opportunitics or gove ting the refationship of & franchisor and its finnchisee
orthe relationship of ¢ jisensot and its Hicuiisee will not apply usiless its jurisdictional
requirenients aremet independently withoilreference to-this Section..

& Conseat to Jurisdiction. You and your Owners agree tha all judicial
aclions and arbitrations brought by ns apaizstyou or your Owners of by you oryour
Ovmers against s or aor Affiliales, or ouror their sharehalders; afficers, directors,
spents.or employess must be braught exclusivelyin Los AngelesCounty, California,
and-yod (and each Owner) imevocably submil to the jurisdiction of such court.or
arbileator sitting i-such County sad waive any abjestion you, he, .07 she may have to
either the jurisdiction or venue thereof. Notwithstanding the. forapoing, we may bring
an action foca lemporary restrining order, temporary of preliminary injunclive.
relief, or 1o enforee an-arbitmtion award, in any federal ‘or siate caust of geoeral
jurisdiction in the Stzte'in which youreside or in which the Fasifity is loceted.
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0.  Waiver of Pusiitive Damages. Excep! with respeot to your obligation
o indemnify us pursuan (0 ‘Subsection 1.3 for Claims of others seeking to recover
puriitive or exemplary dnsnages from us;and cloims we bring npaitist you for your
unputhorized use of the Marks or misappropriation of any Trade Secrets for which
you are responsible, we and you st your Dvmers weive to, the Tuliestexient _
permitted by Ipy-any fight to or claim forany punitive o exemplary damoges against
the other end agree that, in the svent-of & dispute between youand us, the pariy
muking e claim will be Tumited to equitable elicf end. to recovery-of pny tetial’
demages he, sheor it susteins,

70.  Limitations of Claims, Excsptfor claims #irising from your non-
peyment of anounts due.us under this Agregment, any end all claims arising out of or
reluting to this Agrécment.or aar 7elntionshipavith you will bsbarred unlegs an
arbitmtion-procecding is commnenced within-ong (1) year front the dnteon which the
pa':’ty-'a‘ssc‘r-ii';ig-such ’-cl_g:'imji_u'z;-.w.-oéf chibuld hirve known of the. ficts g_;'x-irig.rise. 1o such
claims.

11, Consimetion The recitals and exhibits fo this Agreement and your
i}pgli_mtionfqud;s Livanse are it part:of this Aproement which, together with the
Manusls, System Standards, anid gurotherwritten palicies, constitute our and your
entire ngreement; sud thereare no gral or atherswntien understandings or agreements
bstwesn us and you relaling fo the subjest matier of this Agreement. Nothing in this
Aprecment s intended, nor will be deemed; {6-confar any Tights or remedies upon any
person or legal entity uot & psty horeto. Enorpt where this Apréement expressly
obiigates us reasomably {o approveanyof your actions or requests, we have the
absolute right to refuse pny request you make or to withhiold orapprovel o eny of
your propased or effected sctions that require ourapproval. 'I*h_c'ﬁeadi’ngé.of-thé.,
several sections and subsections hereof ar for-convesience only.and do natdefisic,
{irmit, or construe the contents of such sections or subsestions. The term AT,
25 wsed heréin with respect io JOU.OF US; Teans any pesson directly or indirestly’
owniad or coatynlied by, undsf ‘eornmon control with of awning oF controlling you of
us, For P.li.zpps_.es-'of‘-ﬂii__s:d:bfiﬁtiiﬁﬁ, “eonirol of @ person Means ownersiipor-contiol
of e.majority of the voting ownership of the person of combination of voting:
ownership.or'one or marg:qg?'cemeui._t;.;hat-{bge’th‘e‘r afford control of the manegement
and policies:of such person, Il two or.muore persons sre 8l any time the Dvmer, their
abligations and fiabilitics 10 ué will bejoint and several. rences 1o "Owner’
‘means-any person holding s direst or indirect, fegal or beneficial Gwnership interest.
orvoting viphisin you (ore iransferas), The tert "Facitity" gs tsed haréin includes-
&l of the assets of the Facility you operate pursusnt 1o {nis Agresment, including ils
revenue and incorme. This Agreement may beesecuted in muliiple.copies, cach df
which will be deemed an original. : g

[2. Notices and Payments. All approvals, requests, notices and reparis
reqired O primitted. hereunderwill not be effective wnless in writing and delivered

io the partyentitled to receive the sume in sccordance with this Subsection. All such
‘requests, notines, reporls, und il paynaets will be desmed delivered af the

approyals, .

fime defivered by hund; or osie (1) busivess day nﬁga;bc_i_ng_;i‘[&ﬁsc’i_in the hands of a
nationafly recognized commercial courier SEIVice for next business dey delivery; or
(ige (3) business days afler. fncement in the United States Mail by Regisiered or
Certified Winil, Return Receipt Requesicd, postage prepaid; end must be addressed (0
the perty 1o be notified at its most current principat business address of which the
notifying party has been notified.

13,  Time. Time is of the essence of this Agreement and each end every
provision hereof.
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FRCYIEXE:
03/15/95 Fnu

TRLECENSEE IS A CORPORATION, LAMITED LIADILIT

Adgiss 3952 West 1500 South

4.  Bindi Fiffect. Thedelivery of this-Agrcement o you ismot an-affet
Therefore, this Agrecment will riot e binding upon us il itds first signed by ¥ad,.
‘Tendered 10:us for oni seceptance, end accepted byus through the signature of air
‘duly authorized officer inLos Angeles, Celifomie,

[MTENDING TO BE LEGALLY BOUND, the patties hersto heve.
exbouted and Gelivered this-Agreementoi the date-steted an the first page-hereal

COLB'S GYIE FRANCHISING, INC.

B

wile President _:_md-;mtﬂr;r_mLiqngl..Di’mciéJ'r"

By:

Tiie ChisEFinascial Ofcar

Addcess: S5t Hamplon DAvE. :
Venioe; Crilfamin 90291 : 'S;QS:*

PANTNERSEIR

__Heal {h Sonrge-SLGeorse 1LC.
Nemesol Licensee o ol e R S ks g
S ‘he ‘facility ia SL. Geonpge,
' UT i to be expanded or
‘relocated to & minimum 0F
12,000 square feet no latex
then January L, 2000,

. -

T LICENSEE tS 4 SOLE PROPIETORSHI OR CENBRAL PARTNERSEIY:

o

e “Signatura:

_ nfa _ __pls
Trincd Name Tatod Neme

Signature” o Signature.

ws _ . r/a
Printed Wame Printed Nama




EXFIBT A

“This ExhibIL IS,

iilieference o that catinin Liconss Agr:wﬁm{fbalWrgn-.Gt_!l_d':;zﬁym*l‘l‘nn'c_hisi:__‘;g,.-inc:,,

n Californiv ce_:rpgmﬂon,_auti .

dateld_Juine 22,1999, (s “Linenise: Agresmont’).

. ZERRITORY
{Liceme Agreement SuslionAl)

TieVeritory refered fo i the L iconss Agresment (shinli e p.q:-f'élln.wr;:

o fiom gvm Togation inSt. Guotpe, UT-excluding mny

v (5] ‘mile radin

overlap into in existing icritaiv.

{Livetse Agreement Sechoi BTy

1028 Ezst Tahermacle

8t Georde, UT 84790

- WEDATE.
(Licsnse Agreament Section /%)

'ﬁ"'ﬁéﬁ.‘ﬁ%‘s‘cﬁwﬁr::"f;.:rf_t{."r.E‘o';iu:&n}ﬂncm;&ﬁf&mnﬁfﬁﬂ,i:-n' .iiiﬂé.’-ZZ,-i-éQ?’ "
 BOEMQF LICE K
(License Agreement Sestion A.6)
falt Propriclorshin or Geners Pactneniify, 1 you e b generad perisselip G by more them
oneQwast Pﬂt?wﬂff@_m‘i ﬂ]ﬁﬂ?m&gcﬁ?ﬁrﬁ@m.m_m“ e LDy Inare M
. Peccentegeial

Ees '_ vijer's Mime gnd AGarTas Tenergiip Interest

Namey 12

Yams: _nfa

Ky <. oo

Namer __nfa A —_—
Addeensy . o '

TMome; n/a

Kiddress:




LXHIBIT &
(cantinued)

impnnt. arlimied 7 prinerghin: . 1fyou area legal enlity olher

aronmiion, Uil Tishiity | _
ied Tinhility:companyor limited portnersship), please

“han ugenemi prrtnersiip (5, 0 corporation,
provids fhe fllowing information:

You wes _limited lisbility company and were formed on __ June 1999, under thelaws of
the State of__Utal . You have not conducied bustness under nny name other tan your corporale,

Jimited iability company, or limited parinership nampond __1/R .

The following is o List ut’yuu.r directors and officers, ifapplicsble, as-of the Efitciive Date shown above:

me af h r Porition(y) Ketd
Vince Englc - . Cospangeet .

Co-mensper

“Dour L Chomberlain

The following list includes the full nume and mailing sddress of each perion who is one of your Ovmers
(na defined in the Licznst Agresment) and fully Jeseribes the nature nud percentage of ench Owner's

interest: .
Descriplion zod Perceolage

necty Name onil Add of Qwnerphip Interesl
Mame: __ Vince Engle _ - 50%.
Address:_ 41908, Bountifid Blvd.
. Bouutifil, UT §4010_ "
Name: _ Brent Statham e 16.7%

St Geores, UT 84771

Meme:

‘Doug L, Chiembertaln e 16:665%
Address;_3318 E. Daserat Dr.. Soufh

St (ienriie, UT 84790

Name: _Clark D. Chamiberlain L 16665%

Address;,_3318 E. Daserat Dr.. South
" S{:Georse, UT 84790

FEES
(Liczmse Agrezment Sections C.1 and C.2)
Firsl Yenr Annunl Fee §_8,500.00
Sceond through Fifth Year Annugl Fes . 5_6.000,00 7
Security Drposil s waived ' *ﬁf F f’

CURRENT PRO MOTION mm!lﬂgﬂ
(License Agreement Sestion G.2)

5195,00 per month,




EXIEIHT B

CONTINUING GUARANTY
J ("Gueranty")

The indersigned (referred to herein a5 " Guernntoss” whose addregses aresel forin
brlow, in-consideration of the rights und abligations of the parties 5et ‘forthin-the
"License Ag&mmtu- duted  June 22 1998 chatween GC‘.![;‘DES-'.G'-).M'
FRANCHISING, INC. ("Compzny") end _Hesllth Source-St. Sette JLC -,
(“Licznsee"), and l} smendments herclo (the “Agrecment”), covering the fallawing.
Facility:
_Gald’s Gym 8L Geor e Ul
1028 ‘East Tabomacle:
. 8L George A1 84770
do hereby agrec as follows:

% -é‘mﬁnn;q'{s__d'r.a:'ﬁ:.rehy guacmntes the Tull, feithiful-and- trogly
payment ﬁﬁ'd_pf;f{c}nﬁgn;::e.'-byucaﬁwe ofall of thé payments, covenants and-ather

‘obligdtious of Licenses tinder of plrsuant o the Agresment, including, without
{imitation, 41l pryment ahlizitions _ré;}!ést_i:1'_1_.',{_10':imft;l_li:m}’.,_gqaés' andequipmént
dtivered by Compény or fls approved suppliers toLicensee, JfLicensesshall
defualt aliany Hime in the pryment af any susits; co8ts or charzes whelshever, or in
fhe performunce of unyof (he other covenants end abligntions of Licsnses, undér gt
pursugnt Lo the Agresment, then Gu_‘&ran_mn_;,'_ﬂt.t__lléir:t::}':#mse,"?ili_ﬁl!rdli-_'dcﬁ_‘f'rind.;ﬁ'{"_
Company fully and promptly, and well and truly, pay’ 11 sums, costs and charges o
b paid by Liceusee, and perform all the other covenants and obligations to be:
porformed by Licensee; wader or pursuant 4o the Agreement, and in nddition shall,
o Company's demand, pay Lo Company-agy. and &)l sumsé dug ta Company, _
including {without Timitation) all interest on’pest-dug abligations of ‘Liconges, casls
#dvanced by Company, and dameges 2nd ell gxpenses (inciuding ttorveys' fos and
Jitigatian costs), (hit éy’arise i consequence of Licensee's gefault. Guerntdrs

herohy saive all saquirenients of notice of the acceplancs oF this Gugranty,

2. A stparpie sotionor actions mway, al Compeny’s option, bs.
‘braught and proseviizd ageinst Guarantors, W sther ornot eny ectior is fIrst of.
stbsequently brought ngainst Licenses, o whether of not Liicensee 15 joined in any
such ction, end Querantors sy béjoined in zoy-actian ar proceeding commenced
‘by:Compiny against Yicensee zwising ot of, in connsotion with ar besed upon he
Apreement 'Gmﬁh}_ﬁm:ﬁair&qﬁy_r'igh't; tofequ > Company. 16 pursue angy other
'ire'r'ﬁe;iy:i_z:-:t;tsm;:anfs'pp.w;r;whxit's:gwér,- any right (o cotnplaint of defay inthe
enforcement of Company's fig '

of Compuny's Hights uaider the Agrezment, and any demand by Corpany:
and/er prior dction by Company af any sature whaisoever apainst Licenses; or
otherwise, o ' S

3, This Guarinty shall remsin and continue in full foree and
effect and shall not be discharged in whole or in pert notwithstanding (whether prior
orsibsequicnt to {he exeouton lieicof) "ani.'{a_x_ltemﬁoml.:r;.:_rsﬁﬁ_t,.:e_xt;;usimi,'
modification, améndmernii or assigument of, or subletting, franchising, orficensing:
-underthic Agreement. For the purpose of this Guaranty aod the obligations and:
Jisbilities of Guarantars hercunder, "Licensee” shall bedesmed lo include anyand all
licansses, frenohisees, ﬂ'ﬂ'ig:?écs;_a'ubl_iggnsmg;;p;mziuzssnfaﬁmis':a'iﬁ::l'l_}f-.ar [
indiredtly operating or conducting s GOLD'S GYN Faciiliy (o5 defined in the
Aeréement) as fully os if sny of the same wore the named Licenser vnderithe:
Agresment, '

4 This Guaranty shall apply tei; () any emendment to'the
Agreemen, (b) any other agreements bictween the parties in furthérance afthe
Agreement or in connection with the Facility, znd (¢} any license or frnchise
agreement between the parties replacing the Agrezment,

5, Guarantors' obligations hercunder shall remain fulky binding
elthongh Company may heve waived one (1):or more defeulis by Licensee, extended
the time of parformunce by Licensee, celensed, retumed ar misapplied other

collalern] at oy time given asseourity for Liconsee's abligations (including other
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guaranties) end/or released Licenses fom the performance of its obligations under
the Agreement.

6. This Guaranty shull remain in full force and effect
_:JQt_v.\iith's!aﬁdiqg,ﬂicrhzsﬁmtion_.by-'pr=gguinleicensan_:, of bankruploy, reorganization,
readjustment, reszivership.or insalyency procesdings of any nature, or the

disaffirmasice of rejection ofthe Agrecment in any such proceedings or otherwise.

% If this Guaranty is signed by more than one (1) party, their
obligations shall be joint and several. .

8, Company may, without notice, assign this Guaranty in whole
or in part, '

9. In the event that Company should institute any suil against
Guarantors for violation of ar to enforce any of the covepants o conditions of this
Guaranty or to enforce any sight of Company hereunder, or should Guamntors .
institule any suit ngainst Company arising out of or in connestion witty this
Guaranty, or should either party institute a suil against the other for a declatation of
fights hercunder, or should cither party intervens in any suit in which the otheris &
party, to enforce dr pratect its-irterest or rights hereunder, the prevailing party in
eny such suit shell be cntitied to the fess of its gtiomey(s) in the reasonable amount
thereof, to be deiemminied by ke court and taxed as 2 part of the costs therain

10,  The execution of this Guaranty prior to execuntion of the
Agresment or axy of them shall not invalidate this Guaranty or Jessen the obligations
of Guerantors hereunder.

¥ WITNESS WHEREOF, the undersigned have executed this

Gueranty this_7" _day of . SJies 1999,

"GUARANTORS":

Sigamre

i)

.'-”\f_iﬁbé'ﬂmlé: = —— . .. Brent Siatham_

 Print Name Print Nane '
Address:__4190 8. Boumtiful Blvd, Address:_P. O. Box 1061

Bowntifpl, UT 84010 . St Georze, UT 84771

Doug L. Chambertain _ Clark D. Chamberlain

* Priot Name S Print Mame

Addresy,_ 3318 E, Daseral Dr.. South Address; 3318 B. Daserat Dr., South

St George, UT 84790 . _ St George 'UT'ES‘I?Q[_}
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