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IN THE SUPREME COURT
of the
STATE OF UTAH

WEYHER CONSTRUCTION

COMPANY,
Plamtiff and Respondent,
VSs. Case No.
(OX (CONSTRUCTION COMPANY, 11353

INC, and UNITED STATES
FIDELITY AND GUARANTY
('OMPANY,

Defendants and Appellants

APPELLANTS’ BRIEF

NATURE OF THE CASE

This action involves certain eclaims by plaintiff
against both defendants and counterclaims by defend-
ant Cox Clonstruction Company, Ine., (hereinafter called
"Cox™), against plaintiff, all arising out of a subcontract
Arreemient entered into between plaintiff and Cox for
the performance of certain work by plaintiff on an inter-
*fate highway projeet in Box Elder County, Utah. Plain-
T was a subeontractor; Cox was the prime contractor;
and defendant United States Fidelity & Guaranty Com-

Hiy was surety for Cox.



DISPOSITION IN LOWIER COURT

The case was tried on special interrogatories to 3
Jury commencing April 30, 1968, and concluding May i,
1968. The answers of the jury to the special interroga-
tories were generally in favor of plaintiff and agains
defendants on the Complaint and against defendant Cox
on its Counterclaim. The court made Findings of Fact
and Conclusions of Law and entered judgment in favo
of plziintiff and against defendants. Defendants’ mo-
tions for a directed verdict, for judgment notwithstand-
ing the verdiet and for a new trial were denied.

RELIEF SOUGHT ON APPEAL

Appellants seek a reversal of the judgment entered
by the distriet court and a remand of the case to the

district court with instruections to proceed as follows:

1. To find that plaintiff was liable to Cox for
anv damages suffered by Cox resulting from delay
caused by plaintiff and delay in the delivery and
installation of structural steel.

V. To enter judgment in favor of defendants
and against plaintitf on plaintiff’s elaim for cost
incurred because of the delay in the delivery ael

installation of struetural steel.



3. To hold a further hearing to determine the

amount of damage suffered by Cox under its Coun-
terclaimm by reason of the delay caused by plaintiff
and the delay in the delivery and installation of
structural steel.

li the alternative, appellants seek a reversal of the judg-
ment entered hy the distriet court and a remand of the
case Tor a new trial,

STATEMENT OF FACTS

'The record in the case is lengthy and the faets are
rather complicated. However, disposition of the case
laxically turns on the question who, as hetween plaintiff
and C'ox, was responsible to the other for the delay which
ceenered i the delivery and installation of the structural
sl on the projeet. At the conclusion of the work Cox
vithheld from the final payment to plaintiff the smn of
P26972.14, claiming damages in excess of that amount.
The judgment awarded plaintiff (1) the balance with-
held nnder the subcontract; (2) damages for delay in
coupletion of plaintiff’s work; and (3) attorney’s fees.
Appellants will attempt to focus on the negotiations,
igreements and other faets involving the relationship
anl dealings among plaintiff, Cox and the supplier of
‘Muietwral steel. In this conneetion appellants do not
fonfest the award to plaintift of its costs incurred in

sowaterine exeavations and in flagging traffie.



In the latter part of 1965, the Utah State Depart.
ment of Highways called for hids for the constructiy
of a bituminous surfaced roadway and four cantilevern]
steel girder structures in Box Elder County, Utali. Ther
were two projects involved, one for construetion of
part of Interstate 15 west of Brigham City from 14t}
South Street, Brigham City, north to U.S. Highwar
30-S, and the other covering construction of the acees
road to the freewayv along 14th South Street from US
Highway 89 to Interstate 153. The Interstate 15 work
wag designated as project No, I-1G-15-8(26)357, and the
14th South Street constiuetion was called project No
I TG-001-8(4).

Cox was one of the contractors submitting bids
the State of TUtalh on the project. In the process of
preparation of its bid, Cox contacted a number of b
contractors to determine the prices at which it eould
subcontract different portions of the work. The e
struction of the structures was a major item in the con-
tract and included both struetural concrete and strue
tural steel work, and Cox discussed possible prices o
the structural concrete portion of the l)l'oj(ict with p]nin—
tiff and several other subeontractors. (R. 314, 319).
addition, it diseussed the structural steel paxt ol the
project, which was designated a speeialty contract. with
, ¢.1m"\

Western Steel Company and at least one other

supplier. (R. 316).



The bids were opened by the State about December
21, 1965, and Cox was the low bidder. About two weeks
ihereafter, 1t was awarded the prime contraet. On about
December 23, 1965, between the time of the hid opening
and the award of the prime contract, Cox received a
Proposal and Agreement from Western Steel under
vhiech Western Steel proposed to deliver and erect the
struetural steel in place on the project for a total price
of ahout $240,000. (I8x. P 36, R. 222). Cox did not sign
the Aercement at the time it was received bhecause Cox
had not vet been awarded the prime contract by the
sate and had not vet obtained a subcontractor for the
~tructural eonerete work, which immediately preceded
and followed the steel ereetion. (R. 317, 318).

On Januvary 10, 1966, following the award of the
contract by the State, plaintiff’s president, Robert Wey-
her met with Ceeil J. Cox, the president of Cox, at
Manti, Utal, at Cox’s office. Cox had not yet signed the
Proposal and Agreement with Western Steel at the time
of this mecting with plaintiff. (R. 318). During the
rourse of the meeting between plaintiff’s president and
the president of Cox, they discussed the delivery and
trection of the struetural steel and the proposal from
Western Steel. This proposal incorporated in its terms
fial completion date for the steel ereetion of June
1966, (19x. T 36). The subeontract agreement between
Haintift and Cox, which had been prepared by Cox,
siptired acompletion date on the conerete work of June
S1956G, Pefore signing the subcontract with Cox, plain-



tiff’s president placed a call from Manti to Wester,
Steel to determine whether Western Steel could mot
a delivery date of about June 15, 1966, so that plaintiff
could complete the required part of the conerete work hy
June 30, 1966. (R. 82, 83, 34 Ex. 46). Tmmediately fol.
lowing plaintiff’s telephone conversation with Western
Steel, plaintiff and Cox signed the Subeontract Agree
ment. (IEx. 2). The subcontract was prepared on a printed
form with certain of the provisions typed in and two
handwritten and initialed changes. The following para-

graph was typed (R. 320) on page 11:

“Subcontractor of strnetural concrete will be
responsible for ordering the stecl and makiny
sure that the steel items will be taken care of m
plenty of time so as not to delay his contract

This will he made part of the subcontractor’s con-

tract.”

After the Subcontract Agreement with plainfi!
had been signed, Cox then executed the Proposal and
Agreement from Western Steel Company, dated it Jan-
ary 10, 1966, the date it was signed, and placed it in th
mail. (R. 321, Ix. 36). The Proposal and Agreement
was received hy Western Stecl January 12, 1966, (1

46).



(‘ox received a notice from the State to proceed
with the projects on January 12, 1966, which required it
to commence work on or before January 22, 1966. (R.
7). The subcontract between plaintiff and Cox provided
that plaintiff commence work not later than January 15,
1966, but plaintiff could not do so because work did not
comnience on the project until January 21, 1966, and
it was necessary for Cox to complete certain excavation
and pile driving before plaintiff could start its work.
On January 21, 1966, Cox started the excavation required
for the structural concrete.

[n the construction of the structures and the roadbed
and surface abutting the structures the following ma-
terial seteps had to be ecompleted in the indicated order
and, so far as relevant here, by the indicated persons:

1. Excavate, drive piles into floor of exceva-
tion, fine grade and cut off piles. (Cox).

o

Form and pour concrete pile cap. (Weyher).

3. Form and pour conecrete columns. (Weyher).

4. Form and pour concrete column caps. (Wey-
her).

Install structural steel beams. (Western

(o) 4

Steel).
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6. Form and pour concrete abutment. (Wev.
her).

7. Form and pour concrete deck. (Wevher),

8. Form and pour concrete approach slah.
(Wevher).

9. Place gravel in roadhed ahutting strueture
to specified elevation. (Cox).

10. Place prime coat of oil on gravel. (Cox).

11. Place bituminous base course. (Cox).

12. Place bituminous surface course. (Cox).
(R. 25, 26, 28, 67, 68, 69, 70, 71, 72, 382, 383, 384, Ex. " 2).
Fach of these steps had to be completed on each of the
four structures, but work could he done on more than
one strueture at a time. The excavation and pile dviviog
had progressed far enough for plaintiff to start its work
on the first structure by February 13, 1966. (R. 59}
Plaintiff started February 14, 1966, and procecded from
structure to structure with all of the concrete work whicl
could be performed hefore the installation of the strue
tural steel beams (Step 5), hetween Febhruary 14, 190
and Mareh 22, 1966. (R. 172). Plaintiff started its work
nearly a month later than provided in the subcontrach
but it was still ahle to complete on timme all of the work
it had planned to do prior to the ereetion of the strie
tural steel, which plaintiff expected to start about Aped
1, 1966. (R. 164, Ex. 23).



At the time of the telephone conversation hetween
plaintif s president and Western Steel Company on
January 10, 1966, Western Steel had advised plaintiff
ihat it would begin the ereetion of the struetural steel
wo later than April 15, 1966 and would try to start by
Aprib 1, 1966, (R. 86, 1x. 23). However, because of
delavsin the shipping and fabrication of the steel, West-
an Steel made ats first delivery of struetural steel to
the job site on May 24, 1966, and the first ercetion started
on May 28, 1966, (I8x. 28, Tix. 39). A strike by iron-
workers started Juone 1, 1966, and lasted until June 20,
14566, and during this time there was no struectural steel
crocted, although it appears that structural steel was
delivered to the job while the strike was in progress.
(o, 40). Iollowing the strike, ercetion of the strue-
trral <icel econtinued and the steel ereetion work on all
G the struetures was completed by August 29, 1966.
thaL 2R). Some 67 davs thereafter, on about November
COIGE, plaintift eompleted its subeontract work. (R.
NNk

Cox" advance planning of this and other johs was
based upon the assumption that the struetures would he
completed before it started surfacing the roadway. In
the arcas of the roadbed adjacent to the struectures, it
vas neceessary to have the struetures completed, throngh
1 ineluding the pouring of the approach slabs, before
Cox could build the roadbed surface up against the strue-
P 0 the struetures had been completeed by June
oo 1ns oy eondd have run continuously through the
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Job with its oiling cquipment without interruption. (I,
309). However, because of the delay in completion of
the structures it was necessary for (‘ox to adopt a slower
method which involved building and oiling the roadbed
to a point within one to two hundred feet of eacl strne
ture and then going around each structure and starting
to oil again one to two hundred feet on the other side.
Subsequently, after the structures were eomplete, Cox
had to come back and build the roadbed and surface into
the struetures. The Counterclaim of Cox’ basically -
volved the extra costs and delay incurred by veason of
its inercased costs for men and equipment due to the
delayvs in completing its work.

From the time of the first contact hetween plain-
tiff and Western Steel regarding the construction of
the structures, Western Steel coordinated its work di-
reetly with plaintiff. (R. 226, 324). In faet, plaintif
president called Western Steel and advised it that plain-
tiff had a subcontract with Cox, and plaintiff waunted f0
know if it would he all right with Western Steel if plain-
tiff called Western Steel directly on matters of deliver
ot the structural steel. (R. 234, Fx. 46). From thme 0
time plaintiff contacted Western Steel with reference to

e . . , ST
availability and delivery of the struetural steel. (1. D4

J HH v N\ « ) g 1o
On March 2, 1966, Western Steel wrote a letter b
Cox with a copy to plaintiff setting forth a cehedule o

delivery of struetural steel on the projeet di: ferent fron
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that given to plaintiff’s by President Western Steel in
the telephone conversation of Jannary 10, 1966. (Ex.
22, In the letter Western Steel advised Cox and plain-
ult that it expeeted to start shipment of the fabricated
teel to the job site on May 1, 1966 and finish fabrica-
tion by the end of June. (Ex. 22). Cox did not respond
to the change in the schedule announced by Western
“teel inits letter of Mareh 2, 1966, (R. 241, 242).
Mareh 4, 1966, after talking with Western Steel about
the new delivery schedule, plaintiff wrote Cox advising
that because of the delay indicated in the Western Steel
btter, plaintiff’s performance of its subcontract would
ne delaved. (lix. 23). Cox had not been in contaet with
Western Steel after January 10, 1966, and did not re-
~oond 1o either the letter from Western Steel or plain-
Gl There were no changes or modifications to the Cox-
Westorn steel Agrecment according to the Viee Presi-
dent of Western Steel. (R. 233, 241, 242). Cox had no
Cithes contact with Western Steel until August 9, 1966,
at which time Cox complained by letter hecause of the
delay in the delivery and erection of the structural steel
ail «1(*darod Western Steel to be in default under its
confract, (R. 231, Ex. 38).

[Potlowing completion of the subcontract by plain-
W and the prime contract by Cox in November, 1966,
Cov withiheld the sum of $26,972.14 from the final pay-
At Lo plaintiff, elaiming damages for expenses in-

teed Dy reason of the delay in the completion of the
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structural steel work and plaintiff’s subeontract. Plaj,.
tiff brought suit claiming the right to payment of the
full contract price and damages for expenses plaintiff
incurred by reason of the delay in the erection of the
structural steel. The subcontract between plaintiff and
Cox provided in Article IX that Cox would not be liahle
for any delays caused by other subecontractors or mu-
terial suppliers. Article XIV provided that any eclaim
for damages by plaintiff was waived unless written no-
tice of the claim was given to Cox within five days after
the claim arose. Article XV provided that plaintiff
accepted the contract price as payvment in full for all
of the work to be performed and all damages or expenses
incurred by plaintiff. Article XVI provided that plai-
tiff would not be entitled to payment for any delays nol
paid for by the State. (Ex. 2). Plaintiff did not give (ox
notice of its claim for damages due to the structural
steel delay until the Complaint was filed in December,

1966. (R. 216).

At the conclusion of trial, over counsel’s exeeptions.
the Court refused to give most of the instruetions re
quested by defendants and plaintiff and gave the jur
a total of eight instructions bhasically stating the follow-
ng:

1. The interrogatories to he answered by th

jury.
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2. A statement that there were three possible
answers to the first question in the interrogatories.

[}

5. A statement relating to burden of proof.

4. A statement as to credibility of witnesses.

124

9. A statement outlining the right of the jury

to seck further instructions from the Court.

. A statement of the claims of the parties

taken from the pleadings.

7. A statement that the instructions should be

read and understood together.,

S, An instruetion to scleet a foreman and a
statement of the requirement that six members of

the jury must concur to answer each uestion.

'The following interrogatories were submitted to the

Jury, and the Court received the indicated answers.

“l(a). Here set out vour finding as to why
the delays occurred in connection with the de-
livery of structural steel onto this job and as to
who, if anyone, or what, was responsible for said
delays.
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Answer: Delay due to steel strike and diffie!
fabr. Approx. 30 davs in fabr.

1(b). If your answer to the preceding qu
tion, in effeet, places the blame on one of
parties to this action, then identify here the nap.
of such party.

Answer: Cox had primary responsibility,

1(e). If you answered the preceding uestio.
then please here give consideration to any damay
caused to the opposite party by reason of th
failure of the guilty party to seasonably perfor.
should you so have determined.

Answer: $1,226.85 damage against (‘ox,

(1) PL Ex. 31 Redelivery of {forming e
terial — disallowed.

(2) PL Ex. 34 Purchase of dne form mal
— disallowed.

(3) PL Ex. 32 Struetural stl. delivery del
— revised®

Was [
*Labor ..o $1,621.10 & Sitle
Pickup oo 150.00 D
Yard Rental ... 270.00 1‘.‘3““”
Telephone ... 16.95 I

Total oo 2.308.05 &1,0000
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2(a). Did defendant Cox hold up plaintiff’s
operation by failing to scasonahly excavate and
pile drive? Yes or No.

Answer: No. It did not delay completion of
Jjob through column caps.

2(b). If you ranswer to 2(a) was yes, then
here set out how much damage, if any you find,
plaintiff has snstained by reason of such delay.

Answer:

s(a). Did defendant Cox fail to de-water the
pile cap excavation, thus requiring the plaintiff
to do so in order that it might proceed with its
own work? Yes or No.

Answer: Yes.

3(b). If your answer to 3(a) was ves, then
here set out how mueh damage, if any vou find,

plaintiff sustained in this respeet.

Answer: $768.15 in accordance with Pl 30 less
ovhd. & profit.

5(a). Weyher has claimed damage for rental
of knee-braces. Is Weyher entitled to recover
against Cox for such rental? Yes or No.

Answer: No.

5(b). If your answer was yes to 5(a), here
fix sueh damage, if any.

Answer:
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7(a). Did Cox require Wevher to porfory
flagging for the project? Yes or No.

Answer: Cox did not require Weyher to per-
form flagging, but Wevher was required to pro.
vide flagging because Cox would not as required
by State ngincer.

7(b). f your answer to 7(a) was ves, then
here set out Wevher’s damage, if any.

Answer: $229.51.”

The jury made the following recommendations on page
3 of the verdict:

”1. From the above questions we feel the
claims that should be paid Weyher amount to
$2,224.51.%*

2. All moneys held back under the contrac
between Weyher and Cox Construetion Compunys
should by (sic) paid.

3. Based on the evidence presented, we [edl
that Cox Construction Company claims are
justified.

**¢1,926.85
T68.15
999,51

$2.92451 Total”
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'oltowing denial of defendants’ motion for judgment
notwithstanding the verdiet, the Court entered its Find-
mex ol Fact and Conclusions of Law and Judgment
agaimst delfendants and in favor of plaintiff for the sum

ol $2,224.51 on plaintiff’s elaim for damages and for the

sum of $26,972.14, representing the bhalance of the con-
tract price, together with interest and attorney’s fees.
leluded in the Findings of Fact were the following:

“2. That Cox entered into a contract with
Western Steel Company on January 10, 1966,
after having ordered eortain structural steel from
Westerw Steel prior thereto, which eontraet was
for the fabrication, delivery and evection of strue-
tural steel by June 30, 1963; that it was necessary
for said steel to be fahrieated, delivered and in-
stalled on the job before Wevher could complete
in sub(fontl'dct work, and Cox knew or should
Lave reasonahly known this fact; that on January
(O, 1966 65, W <y}101 entered into a subeontract agree-
meat with Cox in reliance upon Cox making the
siructural steel available so that Weyher could
mmph te by June 30, 1966; Cox knew that Weyher

s relving upon the fabrieation, delivery and
croeetion of the steel being completed in time; that
therealter on or about Mareh 2, 1966, Western
Steel Compaiy and Cox, without Weyher's con-
sent, modified the said steel agreement by extend-
e the time of fabrication, delivery and crection
o) sleel until some later (ul'[@ sithsequent to June
20, 1966, and dd further modify the sehedule of
felirication, delivery and lestallation of the steel,
so that it houmn- imossible for Wevher to com-
plete it work by June 30, 1966, thot Western
coevinend diffenliy in fabricating the steel,
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because of the newness of the type of work, an
thus was delayed in its delivery and in the oper
tion of said steel; that Cox was informed of tp.
modified delivery of fabrication scheduled Iy
Western Steeel and made no ohjection thereto,
thus agreeing and permitting the steel to be v
lwwered and erccted subsequent to June 30, 19
and in faet, on into August, 1966; and that the
sard contracting for, ordering and scheduling wa
performed by Cox and was of bevoud the controf
of Weyher.

“3. That Cox having ordered the steel il
having agreed with Western Steel {o the dolayd
schedule, made it impossible for Wevher to ordor
the steel to make sure the steel would he takeu
care of in time and schedule it in aceordance witl
the terms of the subcontract agreement so that
Weyher could perform its work properlys fuil
Cox interferred with Weyher's aworl ad il
prevented Weyher from performing and - i
terms of the subcontract by Jure 30, 1966; tha!
Weyher was ready at all times to proceed, and
it expeditiously proceed under the contract pre-
visions as soon as the steel was crected; /i
Weyher attempted repeatedly to perforin ‘/(i;(]«f'
the said comtract, cluding the following prov
sions thereof prior to, during and after the ,5‘{”/“/
erecteion, and would have done so, bhul for (s
interference aforesaid; that Cox had ords yed e
steel and by so ordering it and agircciny 10 fi
new scheduling interferred with and made it -
possible for Wevher to comply with the followe
provisions of said contract:
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‘Subcontractor of structural conerete will
he responsible for ordering steel and making
sure that the steel items wounld be taken care
of in plenty of time so as not to delay his
contract. This will be made a part of the
suheontractor’s contract.’

*4. That by reason of Cox’s interference with
the Wevher subeontract and performance there-
ander, Wevher was delaved and damaged in the
performance of the subceontract work, which delay
was tfor more than 30 days and which damages
were additional and unanticipated reasonable costs
meurred as a result thereof, in the amount of
®1,226.85; . . . that Cox knew of and was properly
mforned of {hese ertra costs and delays and
received notice thereof in accordance awith the
lecrms of the subconlract agreement.” (R. G24-
026). (Imphasis added).

Beluded amone the Conelusions of Law were the fol-

b

“1. That Cox Construction Company after en-
levivg bito the Weyher Construction Cowmpany
siubcontract, interferved with and prevented Wey-
Lo from performing =aid contract, by agrecing
lo ait coteision of performance wunder the Western
Stecl Compainy contract, knowing that said exten-
clon of time would interlfere with Wevher's per-
formancee: that said extension of Western Steel'’s
0o ctannes was hevond the control of Wevher
and was without Wevher's consent; that said ac-
tion was a breach ol the Wevher subeontract and
inposed o differont and tnantieipated eondition
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upon Weyher’s performance, all of which was
beyond the terms of the Weyher-Cox subcontract
agreement.

“2. That Paragraph IX of the subecontract
provides as follows:

“The contractor will not be respousible for
any delays or interference resulting {rom the
act or operations of other Subcontractors or
material suppliers.’

That said subcontract provision is inapplicable
as a defense to Cox in that after Weyher had
executed the subcontract and commeunced work
thereunder Cox knowingly amended the Western
Steel agreement without Weyher's consent, there
by changing conditions under which Wevher lad
previously agreed to said subeontract provisions,
and thereby wrongfully, and in breach of his sub-
contract interferred with performance there
under; and that the said action of Cox was not
such a delay or interference as is excusable ther-
under.

“3. That in breach of the said subecontract
agreement . . . because of the interference and
delay arising out of the fabrication of the sted
and failure to complete Western Steel contract on
time, Weyher incurred reasonable costs of $l
296.85; and that Weyler is cntitled to payment
of and judgment for same against Cox Constri
tion Company.
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“4. That Weyher completed the work and per-
[ormed all other provisions of the subeontract
agreement ineluding those which are conditions
preecdent to bringing an action thereunder; and
that the delay was Cox’s responsibility.

“5. The facts found by the jury are proper
under the evidence and the law, and Cox breached
the subcontraet and the particulars therein set

forth for which Wevher is entitled to damages as
determined by the jury and the special verdiet.”
(R. 627, 628). (Emphasis added).

Defendants’ motion for a new trial was de-
nied and defendants brought this appeal.

ARGUMENT
POINT 1

THE JUDGMENT ENTERED BY THE
COURT IS NOT SUPPORTED BY THIL EVI-
DENCE AND IS BASED UPON FINDINGS
OF FACT AND CONCLUSIONS OF LAW
WHICH ARE CONTRARY TO THE EVI-
DENCE.

It is uncontested that on January 10, 1966, plaintiff
and (‘ox entered into a subcontract agreement which,

mopart, provided



“Subcontractor of structural concrete will
responsible for ordering the stecl and making sure
that the steel items will be taken care of in plenty
of time so as not to delay his contract. This will
be made part of the Subcontractors (sic) con
tract.”

It 1s also uncontested that the structural steel was not
delivered and installed in time for plaintiff to complete
its subeontract by June 30, 1966 as required by the terms
of the subcontract. The evidence is uncontradicted that
Cox was not able to complete the building of the voadhed
and the surfacing in the manner it had planned awd
that it suffered increased costs by reason of the delay.

As the trial court recognized, in the absence of 2
finding that the subcontract between plaintiff and Cox
had been modified or changed, or hreached in such s
vav as to relieve plaintiff of the duty hmposed hy e
ahove (uoted provision. the Judgment in favor of plaoe
tiff was improper. (R. 552). In an effort to support th
Judgment, the Findings of Fact contain the follow
statements which are not supported by competent ovi

dence and are contrary to the evidence:

(a) “That Cox entered into a contract Wi
Western Steel Company on January 10, 1066 ¢/l
having ordered certain structurol stecl from e
ern Steel prioy theireto o007 (R 6G24). (Braplass

added).
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(b) “. .. that thereafter on or ahout March
2, 1966, Western Steel Company and Cox, without
Weyher's consent, modified the said steel agree-
ment by extending the time of fabrication, delivery
and erection of steel until some later date subse-
(uent to June 30, 1966, and did further modify the
schedule of fabrication, delivery and installation
of the steel, so that it becamne impossible for Wey-
hier to complete its work by June 30, 1966;” (R.
625). (Emphasis added).

(e¢) *...that Cox was informed of the modi-
f1ed delivery and fabrication schedule by Western
Steel and made no objection thereto, thus agree-
g to and permitting the steel to be delivered
and erccted subsequent to June 30, 1966. . . .”
(R. 625). (¥mphasis added).

(d) “That Cox having ordered the steel and
having agreed with Western Steel to the delayed
schedule, made it impossible for Wevher to order
the steel, to make sure that the steel would be
taken care of in time and schedule it in accord-
ance with the terms of the subcontract agree-
ment so that Weyher could perform its work
properlv;” (R. 625).

(e) “...that Cox interferred with Weyvher’s
work and thus prevented Weyher from perform-
ing under the termns of the subcontract by June
a0, 19665 (R. 625).

(f) “. .. that Cox had ordered the steel and
by so ordering and agreeing to the new sched-
uling interferred with and made it impossible for
Wevher to ecomply with the following provision
of the subeontract:
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‘Subcontractor of structural conerete wij
be responsible for ordering steel and makiyy
sure that the steel items are taken care of iy
plenty of time so as not to delay his eo
tract. This will be made a part of the sn.
contractor’s contract.”” (R. 625, 626).

The Conclusions of Law contain the following stat-
ments which are not supported by the evidence:

(a) That Cox Construction Company afte
entering into the Weyvher Construction Compan
subcontract, interferred with and prevented Wev.
her from performing said subcontract by agreeing
to an extension of time of performance wunder the
Western Steel Company contract, knowing that
sald extension of time would interfere with War
her’s performance; that said extension of the
Western Steel performance was bevond the con
trol of Wevher and was without Weyher’s e
sent; that said action was a breach of the Welvi
subcontract and imposed a different and unantic
pated condition upon Weyher’s pellmman(v. all
of which was beyond the terms of the W(\ et
Cox subecontract.” (R. 627). (Emphasis added

The Judgment in favor of plaintiff rests upon the for
going Findings and Conclusions which hold, in effer
that Cox breached hig contract with plaintiff hy agrevi
to a modifieation of the Western Steel agrecment. [
they are not supported by the evidence, then the Jui
ment should he reversed. Taking the evidenee mo\'t KIS
orable to plaintiff, as required on this appeal, the I
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ings and Conclusions clearly are improper and contrary
fo the evidence. The following analysis of the evidence
will consider the indicated Findings and Conclusions:

Finding

“That Cox entered into a contract with West-

ern Steel Company on January 10, 1966, after
having ordered certain structural steel from West-
ern Steel prior thereto . . .” (R. 624).

Fuidence:

There 1s no evidence that Cox ordered strue-

tural steel prior to January 10, 1966. Howard
Jensen, Vice President of Western Steel, testified:

“Q'

Q.

I have just one further question. When you
first ordered the steel hack in December, Mr.
Jensen —

That was certain items, I might say.

Those particular items. Was that pursuant to
a call from Cox Construction Company?

Well, I'd say it was pursuant to our judg-
ment that we were going to get — be success-
ful in getting a contract, and we were very
concerned about the availability in getting
into the mill rolling schedules, and T might
say we took a chance, however, in ordering
before we had the contract, feeling sure we
would get 1t (R. 243, 244).
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Cox’s president testified with respeet to the time of
ordering the structural steel:

“Q. Had you signed the bid proposal at the time
you had the conversation with Mr. Wevher
about it? (January 10, 1966)

A. No.” (R. 318).

Exhibit 46 shows that Western Steel received the signed
contract from Cox on or about January 12, 1966. Ex.
hibit 36 shows that it was signed January 10, 1966. There
18 no competent evidence supporting this Finding of Fact.

Iinding :

“ .. that thereafter, on or about March ..
1966, Western Steel Company and Cox, withou
Weyher's consent, modified the said steel agre-
ment by extending the time of fabrication, deliven
and erection of steel until some later date subse
quent to June 30, 1966, and did further modify th
schedule of fabrication, delivery and installalwi
of the steel, so that it became impossible for Wei-
her to complete its work by June 30, 1966:" (I
625). (Emphasis added).

Fuvidence :

There is no evidence that Cox agreed fod
modification of the Western Steel agreement b!
agreeing to an extension of time in the fahricalict
delivery or installation of the steel. Regardi:
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the March 2, 1966 letter from Western Steel re-
garding delay in the steel, which plaintiff claims
Cox agreed to, Mr. Jensen, plaintiff’s own wit-
ness, testified:

(‘Q.

Al

You didn’t ever talk to Mr. Cox about that
schedule, did you?

No, T didn’t talk to him about this schedule.

You have no letter from him wih respect to
1t, no memorandum?

No.
You have no memorandum in your company
files with respect to any approval by anvbhody

of that schedule?

No.” (R. 241, 242).

Mr. Jensen also said regarding any agreement by Cox
fo the letter setting the delaved dates:

UQ-

After sending this letter, Mr. Jensen, did you
hear anvthing from Cox in any way with
reference to this schedule?

Well, during the course of this time we be-
came aware of the fact that Mr. Weyher had
negotiated a subcontract with Mr. Cox for

doing the concrete work and that, therefore,
the delivery of the steel would be of great
interest to him, and we didn’t have very much



28

contact with Mr. Cox regarding delivery fro,
this time out, except for a letter we got fra
his office. I believe it was in August. Whep
he was urging us to deliver the last of (.
steel.

So in response to this designation of schedule
you had no further contact of any kind, ol
jection or otherwise, from Mr. Cox.

I have no evidence in our file of any letter
except the one I mentioned on this, and [
don’t recall having a telephone call from —
or a personal call, from anybody from Co
Construetion Company on this. Most of ow
dealings in coordination of this was done
with the Weyher Construction Company on
the delivery of this steel.” (R. 226).

Furthermore, Mr. Jensen said:

((Q.

“Q.

Mr. Jensen, did you have any additions
amendments to vour agreement with Cox o
this project?

No. this is one of those projects there’s i
extras to the contract or amendments to th
contact, and I’'m happy to sav.” (R. 23

n
ol

What I'm saying is that my understandi
the testimony was that you had initial cont™”
with Cox but as soon as you knew \‘x”(":\‘}!“’
had the bridges, then vou worked with Ve
her?
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A. After we found out that Bob Weyher was
going to build the bridges we did our coordin-
ating with him; that’s correct.” (R. 234).

There is no evidence that Cox ever agreed to a
modification of the steel delivery schedule and, in the
absenee of such evidence, the Finding is incorrect. Since
the Judgment rests on a Conclusion that Cox breached
plaintiff’s subcontract by agreeing to a modification of
the Western Steel delivery schedule, and since there is
no evidence of such an agreement of modification by
(ox, the Judgment must be reversed.

Iinding :

“ .. that Cox was informed of the modified
delivery and fabrication schedule by Western
Stecl and made no objection thereto thus agreeing
to and permitting the steel to be delivered and
erected subsequent to June 30, 1966. . ..” (R. 625).

Fvidence:

The evidence is clear that Cox did nothing
upon receipt of the March 2, 1966 letter from
Western Steel which set forth a delivery schedule.
Cox did not respond because it felt that the de-
livery schedule of steel was the responsibility of
plaintiff. (R. 370). However, under the circum-
stances in no event counld the fact that Cox failed
to respond be construed as an agreement by Cox
to a delayed delivery and erection schedule as
found by the Court. In fact, the evidence estab-
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lishes that an objection or protest wonld hay,
been meaningless because at that time Wester,
Steel could have done nothing to alter the schel.
ule. Mr. Jensen testified:

“Q. At any time after January tenth or elevent
or twelfth, or February 15, or any time ho
tween that general area of time and the fips
part of June after the steel had been delivered
to plaintiff, did Weyher Construetion Cou-
pany ever contact you and ask you to expe
dite the Forest Street Bridge to move it aheal
of vour schedule?

A. T can’t remember if he did, but if he'd dow
I'd have had to tell him it was in vain because
we had this absolutely scheduled, our xhi-
ments from the mill in a certain order, anl
T think we at the beginning of this joh mad
a statement that after we set the sehedule
it would have to he followed.” (R. 239). (T
phasis added).

The abscnee of an objection of protest canmnot br
deemed to be an agreement where sucli objection or pre
test, if made, would have heen completely unavailing.

Finding:

“That Cox having ordered the steel and ]‘”‘V\
ing agreed with Western Steel to the defay
schednle made it impossible for Weyher to (>1|1 
the stecl, to make sure that the steel would “}'

taken care of in time and schedule it ot
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ance with the terms of the sub-contract agreement
so that Weyher could perform its work property;”
(R. 625).

Fueidence:

It is uncontested that plaintiftf knew at the
time 1t signed the subcontract agreement with
Cox that Cox was going to enter into a purchase
agreement with Western Steel, and plaintiff’s
President, in fact, placed along distance telephone
cal to Western Steel at the time plaintiff executed
the subcontract to discuss with Western Steel the
delivery dates of steel. (R. 83, 271, 272). Plaintiff

knew from the outset that the steel was to be
purchased from Western Steel, and the finding
that by ordering the steel from Western Steel,
Cox “made it impossible for Wevher to order the
steel” cannot be supported. In addition, as noted
above, Cox did not enter into any agreement with
Western Steel approving a delayed schedule. This
finding is nothing more than an effort by plaintiff
to avoid a contractual responsibility which it knew
to exist at the time the contract was signed and
which plaintiff now claims prevented it from car-
rving out its responsibility.

Finding

*. . . That Cox interferred with Weyher’s
work and thus prevented Wevher from perform-
ing under the terms of the subcontract by June
30, 19667 (R. 625).



Evidence:

The record is void of any evidence that Coy
interferred with plaintift’s work. As noted ahoe,
plaintiff’s contention that Cox interferred with
plaintiff’s work by agreeing to a modification iy
the delivery of steel cannot be supported by th
evidence.

Finding :

.. that Cox had ordered the steel and by s
ordering and agreeing to the new seheduling intor-
ferred \\nth and 1nade it 1mpossible for Wevhe
to comply with the following provision of the
subcontract :

‘Subcontractor of structural conerete will
be responsible for ordering steel and makin
sure that the steel items are taken care of
plenty of time so as not to delay his contiact
This will be made a pdlt of the subeontin-
tor’s contract.”” (R. 625).

Evidence:

Here, again, the court found that by orderi
the steel from Western Steel, Cox made it HH
1)Opb1b e for plaintiff to compl\' with the indicat:
provision of the subcontract. Again, it Is notd
that the subcontract, with the quoted lm)ww‘
was signed by plaintiff at a time when plant®
knew that Cox was prrebasing the si mi 1i'”
Western Steel Company, and plaintiff sigiod i
contract with that knowledge and still e

H
.

the responsibility of makng snve that
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was ‘“taken care of in plenty of time so as not
to delay his contract.” Plaintiff testified with
respect to the conversation with Cox on January
10, 1966:

HQ.

Did you have any discussion at that time with
reference to ordering that steel?

Yes.

Can you give us that conversation?

Well, when I arrived Mr. Cox had the sub-
contract, which we both signed, for the work
on the concrete work, prepared. He prepared
it in his office, I presume. At least he had
it prepared to submit to me for my signature,
and as I reviewed it I noted the provision in
there with regards to the steel, and as I was
not buying the steel nor did I know what
arrangements had been made with either of
the steel suppliers, Gillmore Steel for the re-
wnforcing steel or Western Steel for the struc-
tural steel, I inquired of him as to what
arrangements and with whom he had made
these arrangements.

And what did he say?

And Mr. Cox told me that there were agree-
ments with both of these steel suppliers for
the furnishing and erection of the steel and

lie would handle that itemn, he would pay for
it, he would buy it from hiui, and that they
would have it there in sufficient time for me
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to do my work. But he merely wanted me t,
schedule and coordinate the delivery of ti
steel so that when we were in need of it tie
steel contractors, both Gillmore and Wester
would have sufficient notice so that they oyl
get 1t to the job on time so that we wouldn!
lose any time.” (R. 81, 82). (Emphasi
added).

As noted above, during the conversation plaintiffs
president placed a telephone call to Western Steel ith
reference to the delivery of the steel. (R. 83). Tt is noted
that plaintiff is not elaiming, and the court did not find, -
that the quoted provision in the contract required onl
that plaintiff schedule and coordinate delivery of the
steel. Plaintiff acknowledges and the Court by implica-
tion found that it was necessary to avoid the quoted
provision of the subecontract by finding a breach of th
provision by Cox. No such breach occurred. The cout "
should not have made a finding that Cox’s purchase of
the steel from Western Steel Company was a hreach of
the agreement when plaintiff signed the agreement know
ing that the steel was to be purchased from Wester
Steel. The finding that Cox agreed to new scheduln ‘
of the steel, as heretofore indicated, is contrary to the
evidence.

Conclusion :

“That Cox Construction Company after o
entering into the Weyher Construction Compat!
. L

subeontract, interferred with and prevented W



hevr from performing said subcontract by agreeing
lo an cxtension of time of performance under the
Western Steel Company contract, knowing that
said extension of time would interfere with Wey-
her’s performance; that said extension of the
Western Steel performance was beyond the con-
trol of Weyher and was without Weyher’s con-
sent; that said action was a breach of the Weyher
subcontract and imposed a different and unan-
ticipated condition upon Weyher’s performance,
all of which was beyond the Weyher-Cox sub-
contract.” (R. 627). (Fmphasis added).

Fuvidence:

As indicated above, the evidence does not
support the finding nor conclusion that Cox
agreed to an extension of time of performance
under the Western Steel contract, and in the ab-
senee of such evidence the Conelusion that there
was a breach of the Weyher subcontract is im-
proper. The Judgment, which rests upon that
(onclusion, was improperly entered.

The Judgment entered by the trial court should be
reversed. Sinee the evidence fails to establish any ground
for avoidanece hy plaintiff of the subcontract provision
ilacing responsibility for the steel upon plaintiff, the
delay in the project caused by delay in delivery of the
seel was the responsibility of plaintiff. The case should
b remanded to the trial court with instructions to find
it plaintiff was liable to Cox for any damages suffered
b Cox resulting from that delay. The trial conrt should
b fiethor instrieted to hold a hearing to determine the
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amount of damage suffered by Cox by reason of sy
delay and to enter judgment pursuant to the finding:
resulting from such further hearing. In the altornativ,@’
the judgment should be reversed and the case remande
for new trial.

POINT TWO

THE FINDING OF THE JURY THAT COX
WAS RESPONSIBLE FOR THE DELAY IN
THE DELIVERY OF THE STRUCTURAL
STEEL IS NOT SUPPORTED BY LAW OR
BY THE EVIDENCE.

The evidence, as outlined above, fails to support the
finding of the jury in answer to Special [nterrogator
No. 1(h) that Cox had primary responsibility for the
delay in the delivery in the structural steel. This [ind:
ing forms a part of the hasis for the Findings of Fac
and Judgment entered by the court. Appellants will not
repeat here the argument and evidence that (lox Wi
not responsible for that delay, and the Court ig referye
to the argument under Point One above. The trial cou |
failed to instruet the jury, as requested by defendzlm\
Requested Instruction No. 5, that the subeontract pr
vided:

will b

«Subeontractor of structural conerete \'“
responsible for ordering the steel and making l g
that the steel itens will be taken care ol in plan
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of time so as not to delay his contract. This will
he made part of the subcontractor’s contract.”

e quey, in the absencee of proper instruetions with
pespeet (o the effeet of such contraetual provision, made
o Iinding contrary to the terms of the written agreement.
Cnder the terms of the subceontract, which plaintiff and
Le Findings of Faet and Conelusions of Law implieity
arknowledge was binding in the absence of a breach, the
delay in the dehivery of the stroctural steel was the
responsthility of plaintiff. As a matter of law, the jury’s
verdict on the question 1(b) should be reversed.

POINT THRIZ

THI COURT AND JURY WERE IN ERROR
IN FINDING THAT PLAINTIFF WAS KEN-
VITLED PO DAMAGES IFOR DELAY IN
PERFORMANCI OF THIE SUBCONTRACT
WORK IN THE AMOUNT OF $1,226.85.

‘the court entered judgment over and above the
selract price for damages claimed by plaintiff arising
S e delay in the performance of plaintiff’s subeon-
St The court found:

“That by reason of Cox’s interference with
the Weyvher subcontract and performance there-
under, Wevher was delaved and damaged in the
pecformanee of the stheontract work .. . in the
Saonnt oof ST22G850 (626,
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In this connection the court failed to instruet the jure
jury concerning, and failed to take into consideration, the
following provisions of the suhcontract:

ARTICLE IX—OTHER SUBCONTRACTS

“ .. The contractor will not be responsihle
for any delays or interferences resulting from the
acts or operations from other subcontractors or
material suppliers.”

* #* *

ARTICLE XIV—CLAIMS FOR EXTRA WORK
OR DAMAGES

. Any claim of the subcontractor for extia
work and/or materials not so authorized, or for
damages of any nature whatsoever shall be deen-
ed waived by subcontractor nnless written nofiee
thereof is given within five davs after the dateof

its origin.”
L T

ARTICLE XV—BASIS AND SCOPE OF
PAYMENT

“Payment will be made to the subcontraci!

. at the price hereinafter speeified, which prict
shall be aceepted by the subcontractor as [ul
compensation . . for all loss and damage avisin
out of the natm e Of the work aforesaid and for
risks of every deseription connected with the: ralid
work; also for all expense incurred by the sisheo
tractor by or in consequence of the suspens qon !
discontinuance of the work.”
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ARTICLIY XVI--DELAYS

‘0

that the subecontractor will not be en-
titled to any extra compensation or advantages
hecanse of any sneh suspension or delay not spe-
cifically allowed and paid for by the owner.”
(kx. 2).

The court refnsed to instruet the jury with respect to
any ol the above provisions although requested to do so
v defendants in Requested Instruetion Nos. 3, 10 and 12.
The damage claimed by plaintiff under the jury’s find-
mes was caused by a subeontractor or material supplier,
Western Steel Company, and the claim for damages
diould iave heen barred under Artiele IX. In addition,
liere ix no evidenee that plaintiff gave written notice of
doclaim to Cox within five davs after the date of the
sright of the elaim as required hy Article XIV. In fact,
iaintifT did not give notiee of its elaim until the Com-
plaint in this suit was filed in Deeember, 1966. (R. 216).
‘el elaim for damages, therefore, should not have
feen permitted under Article X1V, In addition, the elaim
s hred under the provisions of Articles XV and
V1 No evidenee justifving the avoidance of the above
wavisions was presented by plaintiff, and the Findings
‘et and Conelusions that the above quoted provisions
e avorded are not supported by competent evidence.

POINT FOUR

THIC COURT FATLED TO INSTRUCT THE
JURY PROPERLY AND BY IMPROPERLY
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REFUSING DEFENDANTS' REQUESTIED
INSTRUCTIONS, THE COURT FAILED TO
PRESENT DEFENDANTS’ THEORY OF
THE CASE TO THE JURY.

The court erred in failing to grant defendants’ Re.
quested Jury Instructions. Defendants requested the fol-

lowing instructions from Jury Instruction Forms Utah:
1.1 through 1.10, inelusive, 1.13, 2.1, 2.3, 3.1, 3.2, 3.6 and
3.9 Such mnstructions were necessary to give the jurya
proper view of the functions of the court, the parties,
counsel and the jury in considering the case and an under-
standing of the terms used Under defendants’ theory
of the case, plaintiff was bound by the subcontract pro-
vision which required the plaintiff be vesponsible for
the delivery of the struetural steel. Defendants’ asked
Requested Instruetion No. 5 that the court instruet the
jury in connection with this provision sinee it was con
trolling on the issue between the parties. The conrts
refusal to give Requested Instruction No. 5, or any Ii-

struction with reference to the provisions of the sail

subcontract agreement, failed to give the jury an ade- .

quate hasis upon which to consider the evidence. Further-

more, the court’s refusal to give Requested Tnstruetion

No. 3, 10 and 12 with reference teo the extra elaims Tor

damage by plaintiff placed the jury in the poxition
not knowing what the legal cffect of the contract Wt

hetween plaintiff and (lox.

y
r
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The imstructions given by the court were totally in-
sdequate to instruet the jury on the law of the case and
the funetion of the jury. In the absence of an Instruetion
of the definition ol preponderance of the evidence, the
jny’x answers may have heen made without considera-
fiom of whether plaintiff met its burden of proof.

The mstructions, taken as a whole, and the special
crdiet, taken as a whole, failed to present the counter-
elaim of C'ox in a fair manner. The instructions and the
wpecial verdiet laid undue emphasis on the claims of plain-
1. For example, in the special verdiet, question 2, ques-
fion 3, question & and ¢uestion 7 all were phrased in the
comtext of *Cox’s failure.” Questions 4 and 6 were omitted
b the eourt, leaving the jury no (uestions to answer
with reference to the speeifie counterelaims of Cox. In
pesenting the detail of plaintifi’s elaim to the jury in
e speeial verdiet without any detail as to the counter-
ann of defendant Cox, the court erred by both unfairly
rlusing to present the claims of Cox and by unduly
nphasizing the claims of plaintiff. There was no mo-
‘wn or ruling by the court that the counterclaim of
Lox was barred as a matter of law from consideration
tom the jury. The instructions and special verdict were
mfairly weighted against defendants. Instruction No. 5
< demonstrative of the prejudicial presentation of the
Mg of the parties. (R. 614).

The court should have submitted to the jury the

reial interrogatories snggested by defendants which



42

presented the claimg of both plaintiff and defendants iy
detail. (R. 604, 605, 606, 607).

Under the instructions and the special verdict the
jury could not give fair consideration to the claims of
the parties and defendants were thereby deprived of a
trial of the factual issues by the jury under proper legal
instructions.

POINT V.
THE COURT ERRED IN DENYING DE-
FENDANTS’ MOTIONS TFOR DIRECTED

VERDICT, JUDGMENT NOTWITHSTAND-
ING THE VERDICT AND NEW TRIAL.

Under the evidence and for the reasons hereinabove
set forth the Court erred as a matter of law in denymg
defendants’ motions for dirceted verdiet, judgment not
withstanding the verdiet and new trial.

CONCLUSION

It is respectfully submitted that for each and all
of the reasons set forth, the judgment entered by the
trial court should be reversed and the case remande
for further proceedings as hereinahove requested in “Re-

lief Sought on Appeal.”
Respeetfully submitted,

JOHN F. PIERCEY
Attorney for Appellant
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