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IN THE SUPREME COURT

of the
STATE OF UTAH

JAMES S, STANK and
PRISCILLA M. STANK
ha MCMIS AUTO ASSOCIATES,

S Case
Plaintif(s-Respondents, No.
vs. 10276

JUIIN ROBIERT JONES,

Defendant-Appellant.

BRIKI OF APPELLANT

STATEMENT OF FACTS

This action was initiated in the Third Judicial Dis-
et Court in and for Salt Lake County, Utah, on or
hout the 22nd dayv of January, 1964, The Complaint
antains twelve causes of action (R. 1-11) alleged to have
en assigned by seven independent creditors, with each
anse having unrelated facts. The seven assignors are
as follows ;

Lawrence (. Jackson, 1st cause of action, as-
signed Colorado Judgment.,

(. K. Beth, 2nd cause of action, assigned Note.

Largo Construction Company, 3rd cause of
action, assigned Note.

Nt Patrick’s Parish, 4th cause of action, as-
signed Note.



0. Gene K. Szynskice, 5th, 6th and 10th CAlge of
action, assigned Notes and checks.

6. Fred A. Mohrmann, 7th, Sth and 12th ey

of action, assigned Notes.

=1

W. W, Wawmpler, 9th and 11th causes of aeting,
assigned Notes and checks.

The twelve causes of action were assigned for pur-
poses of suit and collection, with the assignors retaining
a two-thirds interest in the amount colleeted. The amowt
sued for is $76,000.00.

Defendant-Appellant filed an Answer and Counter
Claim and the Counter-Claim was dismissed, the Cout
giving no reasou, upon motion of Plaintiffs-Respondents
Subsequent motions and pleadings were filed and dis
posed of, most of which are nnmaterial for purposes of
this Appeal.

The material pleading for purposes of thix Apped
was a Motion to Dismiss or for Judgment on the pleading
(R. 45) filed by Defendant-Appellant on or about the
11th day of November, 1964, Defendant-Appellant al
leged that the Plaintiffs-Respondents assignors had mt
heen joined as parties indispensable to the action. Rea-
soning was based upon Plaintiffs-Respondents admission
that the assignors had retained an interest in the fivelve
causes of action (R. 43-44).

DISPOSITION IN LOWER COURT

The Third Judicial District Court, with the [onor

. L . 1y and
able Marcellus K. Snow presiding over the Law
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\lotion Calendar, denied the alorementioned Motion (R.
1), and this Appeal was commenced.

RELIEIF SOUGHT ON APPEAL

Defendant-Appellant sceks to have the assignors
jmed as parties to the action, and, to declare the aetion

misjoined.

ARGUMENT
POINT I
ASSIGNORS OF PLAINTIFFS-RESPONDENTS ARE IN-

VISPENSABLE PARTIES, AS THEY HAVE RETAINED
ANINTEREST IN THE ACTION.

[t Is admitted that as a general rule an assignor
i not considered an indispensable party, but an impor-
lanl question arises which Defendant-Appellant submits
should be litigated by the Utah Courts, when the assignor
retains an interest as here they have done. This is not
dcase where the assignors receive a designated amount
for the assignmment. Here the assignors cannot be sep-
arated frown the suit, as the amount each receives is con-
fingent upon the outcome.

Medwday ¢, Moody 18D F. 144 is a case to be consid-
@ed, The action was commienced by a Duncan McAulay
awd Roderick McAulay, citizens and subjects of the King-
o of Great Brittain, against a Z. F. Moody and M. A.
Muody, citizens of the State of Oregon, and Joln McAu-

fy, @ eitizen and resident of Montana, to recover on a

(VM



promussory mnote executed in favor of John Medyy,
Bros. in the amount of $5,000.00. The complaintants an
defendant John MecAnulay were owners of the note ip ).
following proportions: Duncan McAulay, 4314 Roderig
McAulay, 134 ; and defendant John MeAulay, 431, 7,
Defendant Johm McAulay refused to join in the syt

The Moodys demurred on the ground the Court was
without jurisdiction because John McAulay was an indis
pensable party. The Court, after discussing and finding
they had jurisdiction, sustained the demurrer on th
following rationale:

“Now the defendant John McAulay is mor
than a mere nominal party to this litigation, o
even a necessary party wliose interest is separable
from those before the Court. His interest in this
litigation is of such a nature that a final deeree
cannot be made without injuriously aftecting hin,
and leaviug this controversy in such a condition
that the final result may be wholly inconsistent
with equity and good conscience. The Complamt-
ants seek to recover a portion of a debt allegel
to be due them and John McAulay jointly, on the
theory that they are the owners of the remainder.
They thus tender an issue which cannot he adjudt
cated as between themsclves or for the protection
of the defendants Moody without John MeAul
being before the Court, and which must necessar
ily be determined before any decree can be wade.
If the Court should proceed to trial without 1
presence of John McAulay, its findings as to the
respective interests of himself and the complamt:
ants would not be binding upon him, nor would Ilf
be any protection to the defendants 1\_100(1."; m
case he should subsequently proceed against the
on the obligation.




... They have a right to stand upon their contract
and insist that they should not be harassed with
different actions or suits to recover parts of one
single demand. It may be that a court of equity
has jurisdiction to enforce the contract at the
suit of the complainants alone for the reason that
one of the pavees of the note refuses to join in
an action at law to recover thereon; but this can
only he done in a suit to which all the payees are
parties, so that onc decree may determine the
duty of the defendants Moody to each claimant
and their rights and interests be fully protected
hy the decree, and their obligations to all the
pavees discharged when the deeree, if one 1s rend-
cred against them, is satisfied.”

By retaining an interest that cannot be determined
mtil the final judgment, the assignors are so integrated
i thix case that they have placed themselves in the same
ategory as Jolin McAulay and brands them as indis-
Jensable parties.

Plaintiffs allege the rights of the assignors have been
awsigned, taking them out of the realm of indispensable
parties,  This argument would be true if a cowmplete
assignment had heen made, but there is nothing in the
record to so indicate. Defendant-Appellant fears further
harassment by Plaintiffs-Respondents assignors and re-
Uests assurance that his rights will be fully protected.

POINT II

PLAINTIFFS-RESPONDENTS ASSIGNORS ARE THE
REAL PARTIES IN INTEREST.

Another case closely related and in support of De-
"‘“(Jantu\1»|wllzmt’,\: position is the case of Brown vs.
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Guun 66 Ohio St. 316 64 N8 128, This case ingojuy
several open accounts which were assigned by the Loldig
to another, termed trustee, for the purpose of having
the same prosceuted lov colleetion by suit or othvr\\is;\
and the proceeds, after payment of costs and fees of ),
trustee for prosceuting the action, to be paid the asig:
ors. The case involved accounts being assigned t g
attorney for collection. The Court held the assignuen
was champertus, but applied the following reasoning o
whether the alleged assignee was the real party in inte-
est:

“It would be difficult to conclude that he (the
assignee) is the real party in interest when his
relation to the accounts declared on is construetel
with that of the others who claim to have per
formed the labor and to have carned the sum
sued for. Prior to making the contract, he hal
no possible interest in the subject matter. By
the contraet, he acquired an apparent beneficil
interest to the extent of his fees for services yl
to be rendered, and none other; that is, it wasa
contingent intevest. 1f the cffort to collect fals
he loses compensation for the work done and the
costs made by him, and the other parties to Hv
entract, if bound by the result, lose their entin
claims. If he succeeds, he gots onlv compensation
for his professional ld})()l with immunity for
costs, and they get the whole of what remain.
It may be admltted that plaintiff is a party i
interest, but it scems hardly reasonable to BIOSIHI
that in this situation, the plaintift is the el
party in interest, and we are of the opinion be I
not.”

. . ., s
The Court went on to discuss that a number ol cot!

. . . . _ Jyert
consider the assignee the real party in interest whe

G



Qere i< anoassigniment of negotiable instruments for
allection only, but the Court also pointed out the dis-
fnetion: whicly, the writev is of the opinion, holds true
wre also. That distinction 1s that the plaintiffs-respon-
Jents have only a contingent interest, contigent upon
clloetion, and that the entire e¢laim has not been as-
agned. The type of assigninent here involved ight even
he challenged on that basis that it 1s no assignient at
Al it s a nere agreement to remit money when the debt
is volleeted.

Delendant-Appellant asserts that apart {rowm the
allrgation of indispensable parties, a miscarriage of
jstice will result 1t the twelve causes of action are al-
wed (o he tried in one suit.

POINT III

THERE IS A MISJOINDER OF ACTIONS IN THAT
EVIDENCE INTRODUCED IN EACH CAUSE OF ACTION
WILL BE PREJUDICIAL TO THE OTHER CAUSES OF
ACTION.

Detfendant-Appellant states and contends that there
b a wisjoinder of action where several causes of action
with independent facts and independent parties are
Jined in one action. Plaintiffs-Respondents cannot cir-
caumvent this requirement by the processes of assigniment.
Wthe case of Swotherly et al v. Jenrette et al, 61 S.K.
M08, the Conrt stated :

"1t has been uniformly held by this Court
that separate and distinet causes of action set up
by different plaintiffs or against different defen-
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dants may not he incorporated in the same Pleag.
ing, and that a misjoinder would require disiisy
of the action.”

The same Court cited the following cases in support of
this proposition: Teagie v. Silver City Oil, 232 N¢
469, 61 S.10.2d 3455 Foote . Co W Davis & Co., 230\
422, 53 S.18.2d 511 Southern Mills, (e, v. Swummit Yop,
Co., 223 N.C. 479, 21 S.1.2d 289; Wingler ¢, Miller, 2
N.CO137, 19 S.05.2d 2475 Holland v Whittington, 215 X,
33, 1 S.E.2d 813 Town of Willsboro v. Jordan, 212N
197, S5 1555 Roberts v, Utility Mfg. Co., 181 N.C. 204,
106 S.E. 667.

California adheres to the same reasoning as th
North Carolina Courts and in the case of Coleman 1.
Twin Coust Newspapers, 346 P.2d 488, 175 Cal. 2d 63,
a statute similar to Rule 20 of Utah Rules of Civil Pro-
cedure was construed.

The Coleman case was an action by three chiroprac
tors for dammages {or alleged trespasses and for conver-
sion against defendants who allegedly conspired b
molest, hinder and diseredit cach plaintiff in his practice.
The District Court of Appeal held that where plaintiffs
Complaint set forth six separate causes of action fo
trespass and conversion, each of which referred only tu
the particular plaintiff involved, and the Complait
contained no allegation to the effect that there was aw
conmmunity of interest among the three plaintiffs man

_ b which
respect whatsoever, and failed to allege anything whe

. . . - : interest
might establish the existence of either a common intere

8




L subject matter of action, or right to relief arising
it of same transaction or series of transactions, such
4 would authorize permissive joinder; plaintiffs were

wisjoined.

section 378 of the California Code and Rule 20 of the
(tah Rules of Civil Procedure ave herein set forth for
comparison, and Defendant-Appellant submnits the same
peasoning is applicable to both statutes.

Section 3718, California Code:

“All persons may be joined in one action as
plaintiffs who have an interest in the subject of
the action or in whom any right to relief in respect
to or arising out of the same transaction or series
of transactions 1s alleged to exist, whether jointly
or severallv, or n the alternative, where if such
person hrought separate action any question of
law or fact wuld arise which are common to all
the parties to the action; provided, that if upon
the application of any party, it shall appear that
sue hjoinder may cmbarrass or delay the trial of
the action, the Court may order separate trials
or make such other order as may be expedient,
and judgment may be given for such one or more
of the plaintifts as may be found to be entitled
to relief, Tor the relief to which he or thev may
be entitled.”

Rulde 20, Utah Rules of Civil Procedure

“All persons may join in one action as plain-
tfts if they assert any right to relief jointly,
severally, or in the alternative, in respect of or
arising out of the same transaction, occurrence,
or series ol transactions or occurvences and if
any question of law or fact common to all of them
will arise in the action.”

9



The California Court went on to state -

“The purpose ot Section 378 iy to per
the joinder in one action of several causes arising
f)ut of identical or related transactions and involy-
INg €oNIoN IssUCs.,

There may be permissive joinder of Pirties
plaintiff under Section 378 in two situations: )
Where there exists both a common interest iy the
subject of the action and any question of lay o
fact conmnon to «fl the plaintiffs, and (2) whew
there exists both a right to reliet arising out of
the same transaction or series of transactions wd
any comuon guestion of law or fact.

.. . In the case at bar, appellants have sought
to cestablish the existence of common questions
of law and faet which may arise upon a trial of
their respective causes of action. However, as
suming that such common issues do exist, appel
lants do not, and, we believe, clearly cannot, point
to anything alleged in the complaint which estal
lishes the existence of cither a commmon interes
in the subject matter of the action or a right o
reliel arising out of the same transaction or s
ies of transactions.”

Each of the causes of action in this case involve 8
separate set of facts requiring independent evidence,
all of which would be prejudicial to Def'endant-Appe]laHF.
if allowed to be paraded bhefore a jury in one coniple

cated case.

: » . - * aetion where
It is an improper joinder of a cause of action wl

.. . . . — o whidh
such joinder permits the introduction ol evidence W

. . . PR . o mry m
is highly prejudicial and likely to influence the Jur)

10




plﬂintiHS-I‘PS])()ndGntS’ favor on the other cause of action.
s First Natwnal Bawk of Mangum v. Gorman, 176
sW. 197 and State v. Laramie River Co., 136 P.2d 487,
39 Wyo. 9.

The Brown case supra recognized this principle in
stating :

"It 1s to he observed, also, that these eight
creditors (assignors) were not joint owners of all
the claims, but were several owners, cach of his
own. Neither had any interest in the other, nor
were the claims connected with another. Each
rested on its own peculiar facts. The parties could
not, therefore, have joined in one action in their
own nanies.  Why should they be permitted, by
agreeing to create a joint trustee, to collect their
several celaims in one suit? The transaction bears
the appearance of an effort to evade the statute
regulating the joinder of causes of action.”

POINT 1V

THE ASSIGNMENTS ARE AN ATTEMPT TO CIRCUM-
VENT RULE 14 OF THE UTAH RULES OF CIVIL PRO-
CEDURE, ON THIRD PARTY PRACTICE.

Rule 14 states, in part:

“Before the service of his answer a defen-
dant may move ex parte or, after the service of
lis answer, on notice to the plaintiff, for leave
as a third-party plaintiff to serve a summons and

11



compldmt upon a person not a party to the aey,

who is or may be liable to him for all o par

of the pldmtlff’\ claim against him.”

In Plaintiffs-Respondents’ fourth cause of acti,
there are four co-makers. Should the defendant-appelian
lLerein be obligated to pay the note in question, the rigls
and remedies of the assignor would be subrogated to .
fendant-appellant for him to compel payient frow p
only the party prumarily liable, but the third parties
also. See 50 dwm. Jur. Section 111 on Subrogation,

The four alleged co-makers are Gene Z. Szynskie, J.
Robert Jones, Fred A. Mohrmann, and T. W. Goodwin
The assignor in this cause of action is St Patricks
Parish.

Plaintiffs-respondents assignors have endeavorel
to eliminate the Defendant-appellant’s rights under Ruk
14 of the Utah Rules of Civil Procedure to have a s
mons and complaint served upon a person not a party
to the action, who is or may be liable to him for all o
part of plaintiffs-respondents’ elaim,

Noue of the co-makers, except the Defendant-Appeh
lant herein, are parties to this action, and all, except the
Defendant-Apellant herein, are outside jurisdiction of the
Utah Courts.

) ) . v
This Court should once again take note of the et
e g . .« have take!
utous route Plaintiffs-Respondents assignoys have tak

12




(o avoid Utah jurisdiction. In the fourth cause of action,
plaintilfs-Respondents have by-passed three defendants
o their own back vard, ie. Gene K. Szynskie, Fred A.
Wohrmant, and T W, Goodwin, to reach the Defendant-
Appellant herein in a foreign court.

This Court should not allow a plaintiff to circun-
vt defendant’s rights under Rule 14 of the Utah Rules
of Uivil Procedure to bring in a third party.

CONCLUSION

Defendant-Appellant respectfully submits that Plain-
tiffs-Rerpondents assignors have a substantial interest
mthis case, that in retaining the right to receive a per-
entage of the procceds rather than a set amount, the
assignors are so integrated with this action that they
should he considered indispensable parties. The assign-
ors, i working on a percentage basis, are actually the
ral parties in interest and ean control the action from
behind the scenes, leaving Defendant-Appellant with no
wssurance of further prosecutions.

Notwithstanding the fact that Plaintiffs-Respon-
dents assignors are indispensable parties, the Plaintiffs-
Respondents have also committed prejudicial error in
joming xeveral actions with unrelated facts and inde-
I(Jendent plaintiffs, which should be corrected by this
‘ourt,

13



Defendant-Appellant 1s further stymied by the pro-
cesses of this action, in that he has no way of hringing
in parties that may he liable to himn under Rule 14 ¢
the Utah Rules of Civil Proceduye. Defendant-Appellay
respectfully requests velief from this Court, based o

the foregoing reasoning.

Respectfully subuitted,
RIGTRUP & HADLEY

Attorneys for Defendant
and Appellant

14
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