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IN THE SUPREME COURT
OF THE STATE OF UTAH

MICHAREL MONTGOMIGRY,
MARLIE MONTGOMERY,
LINDA MONTGOMERY,
by their guardian ad litem
MARTE DAVIS, and
BERNICE WOOD PODROZA,
Plawmtiffs and Respondents,

— Vs, —

PREFERRED RISK MUTUAL
INSURANCE COMPANY,
a corporation,
Defendant and Appellant.

Case
No. 10278

BRIEF OF APPELLANT

STATEMENT OF THE CASE

This ecase, as outlined in appellant’s statement of
facts helow, involves the question as to whether or not
an automobile liability insurer has been substantially
rejudiced in a lawsuit by reason of the insured’s total

disappearance to testify at trial on his own behalf when

his testimony is the only evidence for the defense.

1



DISPOSITION IN LOWER COURT

The case here on appeal is the result of a prevg,
case in the same distriet wherein the plaintiffs in the
istant case obtained a judgment against the driver
an automobile which at the time of the accident yu
insured by the appellant. Thereafter the plaintiffs (y.
spondents) brought direct action on their judgmon
against the insurer resulting in a judgment against th
insurer (appellant).

RELIEF SOUGHT ON APPEAL
The relief sought by defendant (appellant) is rever.
sal of the lower court’s judgment in favor of plaintifi
(respondents) and an order directing a judgment i
favor of defendant (appellant) of no cause o faction,

STATEMENT OF FACTS

The appellant, Preferred Risk Mutual Insurance
Company, issued its automobile insurance policy (I
hibit 17) to one Willard Wood covering a 1957 DeSota,
On June 25, 1957, the vehicle was involved in an acel-
dent while being driven by Mr. Wood’s son, Darrel
There was no other car involved and an action was
brought against the son, Darrel Wood, by two of the
three passengers, one Bernice Wood and the heirs of a
second passenger, one Lois Montgomery, who died
a result of her injuries. The action was commeneed il
the Second Distriet Court for Davis County, the reesi-
dence of the defendant, and an Answer was filed o
behalf of the defendant by the attorneys tor appelant.
Shortly thereafter, appellant obtained a sworn court
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jeporter statement (Exhibit 15) from the defendant as
well ax one from the remaining fourth passenger (Exhibit
14), one Lawrenee Merrick. It is to be noted here that
Verrick was asleep at the time the accident occurred and
conld give no pertinent faets of the oceurrences surround-
i ethe accident itselt (Exhibit 14, p. 14), (T, 40, L. 17).

Nothing of significance occurred thereafter until
November, 1938, at which time the plaintiffs took the
deposition of the defendant (Fxhibit 13). Following
its franseription it was mailed to the insured with in-
strnetions to have the defendant read, correct, sign, have
nolarized, and return to appellant’s counsel within ten
dovs (Exhibit 4). The deposition was not returned
awl thereafter all efforts to locate him were to no avail.
Ml lettirs 1o the only addresses of the defendant were
refuried, marked “‘moved left no address’ (Exhibits 1,
000,07, and 8). During this period and subsequent, ef-
forts were made to locate the defendant through his par-
auts, the fusured’s attorney, and the Davis County At-
torney (Ioxhibits IT, pp. 2, 3112, p. 2: T. 16, 1. 1; T. 63,
[.20) all to no avail. His parents did not know his
vhercahouts during the period shortly after the accident
CTane, 1957) (T. 52, 1.. 1) until 1962 (the trial was heard
o September 12, 1961).  The defendant’s wife also
moves] without a forwarding address (T. 36, L. 3). Also
during this period a warrant was issued for his arrest in
Davis County and he was not located by the police until
162 (1. 45, 1. 24).

After pretrial the trial was set and heard on Sep-
temher 12, 1961, resulting in a judgment against the de-
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fendant. Prior to commencement of the trial, appellayy

counsel made an outline of its position (Kxhilj 1

which restated its position outlined at the pretrial (Fx
hibit 11).

Thereafter the instant action was brought aguiy
the insurer, appellant, the defense of which was hased
the non-cooperation clause ot the policy which reads .
follows (Exhibit 17):

CONDITION 18

‘‘The insured shall cooperate with the compay
and, upon the company’s request, shall aftod
hearings and trials and shall assist in effecting
settlements, securing and giving evidenee, obtain
ing the attendance of witnesses and in the co
duct of suits ...”’

Had the insured been present for the trial and a-
suming he testified as he did in his sworn statement anl
deposition, his evidence concerning the aceident woull
have been as follows:

a. Lois Montgomery, one of the plaintifts, hal
been driving prior to the accident bnt was scared
of driving after dark and in unknown conntrf
(Exhibit 13, p. 20).

b. Lawrence Merrick, the third passenger,
bad eyes (referring to his driving) (Exhibit 13
p. 21(.

c. He was traveling within the speed limit (k-
hibit 13, p. 22; Exhibit 13, p. 32).

d. He believed the cause of the accident wasd
blowout (Exhibit 13, p. 24).

e. There was no protest as to his manuer of dri-
ing (Exhibit 13, p. 27).
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f. He was not under the influence of intoxicating
liquor (Iixhibit 13, p. 31).

[t is thus apparent that his testimony would have
leen diametrically opposed to that of the plaintiff’s
evidence.

ARGUMENT

POINT I

THE COURT ERRED IN FAILIING TO FIND
THAT THE INSURED FAILED TO COOP-
KRATE WITH THE DEFENDANT AND
THAT SUCII FAILURE WAS A SUBSTAN-
TIAL PREJUDICE TO THE INSURER.

Some courts have taken the position that the mere
absence of an insured from the trial is in itself a mate-
rial hreach of the condition requiring the cooperation of
the insured so that the insurer’s burden of establishing
the hreach is satisfied by merely showing the fact of non-
attendance or retusal to testify. 7 Am. Jur. 2d 517. Other
courts including our own have held, however, that failure
of the insured to attend the trial standing alone is insuffi-
aent. In Oberhansley v, Travelers Insurance Company,

o Utah 2d 15, the court held:

“Though an wnreasonable (emphasis added) fail-
ure by insured to attend the trial and testify when
he is a material witness is a breach of coopera-
tion clause in automobile liability policy where
failure to appear is excusable or justifiable and
not without good reason (emphasis added), it does
not, in itself, constitute lack of cooperation with-
ing such poliey.”’



Also,

“‘Even if insured’s failure to attend trial were vy
lation of cooperation eclause in automobile |
bility policy, wuless insurance company is syl
stantially prejudiced by such absence, it is not,
valid detense against the injured third party.”

It would thus appear, therefore, that if the insun
fails to attend the trial without a valid excuse, justific.
tion, or good reasoiu, he has breached the cooperatiog
clause of the poliey. As indicated above, however, for
a valid defense of non-cooperation the failure to attend
the trial must result in substantial prejudice to the
insurer.

Therefore, it scems the question to be determined
on this appeal is whether or not the insured’s failure
attend the trial, to sign and return deposition, or to al
vise and make known his whereabouts so that the insiver
could take his deposition for use at the trial resulted in
a substantial prejudice to the insurer. This we helinve
to be the case. Aside from the fact that the insnred’
testimony as per his statement (Ixhibit 15) and w-
signed copy of his deposition (KExhibit 13) was ¢m-
pletely incongruous with the testimony of the plaintit:
at the trial would clearly indicate that his testimony was
exremely vital to his defense and more particularly so
by reason of the fact that he was the only witness to the
aceident that could refute the ovidence of the plaintiffs.
This we believe to be far more important in a situation
sucli as this wherein it is a one-car accident and the only
persons with knowledge of what actually pecurred are

the occupants of the car. This is also borne out by the
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{yial judge in his Memorandum Decision (R. 26) wherein
the Court stated (P. 3):
“If believed, (referring to the insured’s state-
ment [Exhibit 15] and the unsigned copy of the

deposition [Exhibit 13]) it would be a complete
defeuse to the action.”

Under this set of circumstances and more so in view
of the fact that the plaintiffs had to overcome the provi-
sions of our gnest statute, it would seem readily apparent
that the iusured’s failure to appear at the trial is the epit-
ome ot non-cooperation and created not only substantial
prejudice but actually total and absolute prejudice which
in no way could bhe overcome by the insurer.

The Court also in its Memorandum Decision ohserves
that the insurer did not ask any questions at the time
pluintiffs took the deposition of the insured. We do not
feel this to be either unusual or inconsistent with the
usual practice of defense attorneys. Certainly if the
msurer’s attorneys had had any inkling of the unavaila-
bility of having the insured present for trial his deposi-
fion would have been taken or wonld have thoroughly
tross-examined and waived his signature at the time the
plaintiffs took insured’s deposition (T. 15, L. 12).

We believe the law of a great majority of jurisde-
tions is generally stated in 139 A. I.. R. 793 as follows:

Conduct on the part of the assured which makes it
impossible for the insurer to get in touch with
him in the face of an impending trial, although
diligent scarch was made for him, justifies a con-
clusion that the assured has failed to meet the
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condition of the policy requiring him to cooper-
ate withi the insurer, so as to relieve the insurer of
liability thereunder, where the testimony of the
insured was material. Curran v. Connecticut 1.
demnity Company (1941) 127 Conn. 692, 9% \
2d 87.

Our position is borne out further in 60 A. T.. R. 24 1151

Also,

““(the court) stating that therve could he no doult
that the insured’s failure to coopervate was hof)
prejudicial and injurious to the garnishee nsurer,
where the insured, driver of one of the antomo-
biles involved in a collision in which the plai-
tiffs were injured, disappeared from her home o
avoid arrest and prosccution for unlawtul activi-
ties not related to the aceident, several months
before the suits were initiated against lier hield
that the trial court should have directed a ver
dict for the insurer as a matter of law. Althonuh
the court recognized the rule that the insurer had
the burden of proving that the breach of the
clause was such as to result in substantial preju-
dice and injury to its position, it stated that such
prejudice was shown sinee the msured was nof
only an essential witness at the trial, but the only
witness for the defense, and her aid was ucees:
sary for the preparation and trial of the suils
against Ler. Rejeeting the contention that her ab-
serce was not injurious heeause she had no mate
rial evidence to offer and no valid defense to the
charge of negligence, the court said that evenit
the insured’s lability was clear, the insurer was
prejudiced by her failure to contest the mpor-
tant issue of the amount of damages to he award-
ed.”” Cameron v. Berger, T A. 2d 293.

““Assured’s violation of clause m mxtomolul‘t I
demuity policy by failure to cooperate in defens
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of action by injured party held valid defense in ac-
tion by injured party against insurer after obtain-
ing judgment against assured where insurer was
prejudiced by assured’s violation of cooperation
clause.”” McDanels v. General Insurance Com-
pany of dmerica, et al, 36 P. 2d 829.

Also (referring to assured’s failure to attend trial after

giving insurer report that he was free from blame):

“We arc also of the opinion and we think most
of the authorities are agreed that the provision
(cooperation) must be one reasonably necessary
for the protection of the insurance company, and
one which can readily be complied with by the
assurcd; and the violation of the condition by the
assured cannot be a valid defense against the in-
jured party unless in the particular case it ap-
pears that the insurance company was substan-
tially prejudiced thereby. Here these elements
are all present. To require the cooperation of
the assured to the extent of attendance at the trial,
when he is a material and important witness, in a
perfectly reasonable condition. Failure to tes-
tify mayv be as damaging as failure to give notice
of the accident of of the suit. There is, of course,
no obligation on his part to testify favorably to
the company’s interests, but here this report of
the accident indicated that a defense existed, and
it would normally be expected that his testimony
would bear this out. Under these eircumstances
the company was clearly prejudiced by his failure
to appear.”’ Hynding v. Home Accident Insurance
Company, T P. 24 999.

Alsoin A ppleman, Vol. 8, p. 148:

“The voluntary disappearance of the insured and
his consequent failure to attend the trial, has been
held to release the insurer of its obligation under
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the policy.”” Hoff v. St. Paul Mercury Indemnity
Company, 74 F. 2d 689; Kleinschmit v. Farmers
Mutual Hail Insurance Association, 101 F. 987
dssociated Indemunity Corporation v. Daris, 4 Fr
Supp. 118; Hynding v. HHome Accident Insurape
Company, 7 P. 24 999; Schueider v. Autoist i
tual Insurance Company, 346 111 137; Hutt Y.
Travelers Insurance Company, 110 N.J1, 5
Mionis v. Merchants Mutual Casualty Company,
172 N.Y.S. 24 727.

CONCLUSION

On the basis of the facts as revealed by tlie record iy
this matter and the law as discussed and presented here-
in, we do not feel that the finding of the trial court ean
be reconciled either to the facts or the facts to the lav.
The court’s reasoning and findings to reach the result
are as illogical as portions of its Memorandum Decision
inferring that the insurer developed the situation delilr
erately when the insurer had everything to gain and noth-
ing to lose by having the insured present at the trial to
testify.

Appellant Lerewith respectiully requests the courtto

reverse tlie judgment of this distriet court.

Respectfully submited,

KIPP AND (CHARLIER
Ter CHARLIER
520 Boston Building
Salt Lake City, Utah
Attorneys for Defendant
and Appellant
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