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STATEMENT OF JURISDICTION

Defendants-Appellees adopt Plaintiff-Appellant’s Statement of Jurisdiction.

STATEMENT OF ISSUES AND STANDARD OF REVIEW

Issue 1: Whether the District Court correctly held that Plaintift failed to state a
claim against members of USANA Health Sciences, Inc.’s Compensation Committee for
breach of fiduciary duty based on the granting of long-term incentive compensation to
corporate directors and officers, where: (1) the Compensation Committee followed the
unambiguous terms of a shareholder-approved compensation plan; (2) the Defendants
promptly and publicly disclosed the incentive awards through S.E.C. filings; and (3) none
of the awards could vest for a minimum of nearly two years from the date of issuance.

Standard of Review: Although the District Court’s dismissal of this claim under
Rule 12(b)(6) 1s reviewed de novo, this claim sounds in fraud and thus must meet the
heightened pleading requirements of Rule 9(b). (See R0O606 (citing Utah R. Civ. P. 9(b)
(“In all averments of fraud or mistake, the circumstances constituting fraud or mistake
shall be stated with particularity.”)).) In reviewing a 12(b)(6) dismissal, the court accepts
the non-conclusory factual allegations of the Complaint as true, but need not accept
conclusory statements that are unsupported by underlying factual allegations. See
Fidelity Nat’l Title Ins. Co. v. Worthington, 2015 UT App 19, 423, 344 P.3d 156.

Issue 2: Whether the District Court correctly held that Plaintiff failed to state a

claim for breach of fiduciary duty or for unjust enrichment against individuals who

merely passively received long-term incentive compensation awards.



Standard of Review: The District Court’s dismissal of these claims under Rule
12(b)(6) is reviewed de novo, but Plaintiff’s fiduciary duty claim, which sounds in fraud,
must meet the heightened pleading requirements of Rule 9(b). (See R0606 (citing Utah
R. Civ. P. 9(b)).) Inreviewing a 12(b)(6) dismissal, the court accepts the non-conclusory
factual allegations of the Complaint as true, but need not accept conclusory statements
that are unsupported by underlying factual allegations. See Fidelity Nat’l, 2015 UT App
19, 9 23.

Issue 3: Whether the District Court correctly held that Plaintiff failed to state a
claim for waste of corporate assets, given the lack of Utah authority supporting such a
claim and in light of other jurisdictions’ “demanding standard” for pleading such claims.

Standard of Review: The District Court’s dismissal of this claim under Rule
12(b)(6) is reviewed de novo. In reviewing a 12(b)(6) dismissal, the court accepts the
non-conclusory factual allegations of the Complaint as true, but need not accept
conclusory statements that are unsupported by underlying factual allegations. See
Fidelity Nat’l, 2015 UT App 19, 9 23.

DETERMINATIVE CONSTITUTIONAL PROVISIONS,
STATUTES, ORDINANCES., RULES AND REGULATIONS

Three provisions from Utah’s Corporate Code are determinative. First, Utah Code
§ 16-10a-840, “General standards of conduct for directors and officers,” provides:

(1)  Each director shall discharge his duties as a director, including duties
as a member of a committee, and each officer with discretionary
authority shall discharge his duties under that authority:

(a)  1in good faith;



(b)  with the care an ordinarily prudent person in a like position
would exercise under similar circumstances; and

(¢)  ina manner the director or officer reasonably believes to be in
the best interests of the corporation.

(2) In discharging his duties, a director or officer is entitled to rely on
information, opinions, reports, or statements, including financial
statements and other financial data, if prepared or presented by:

(a)  one or more officers or employees of the corporation whom
the director or officer reasonably believes to be reliable and
competent in the matters presented,;

(b)  legal counsel, public accountants, or other persons as to
matters the director or officer reasonably believes are within
the person’s professional or expert competence; or

(¢)  in the case of a director, a committee of the board of directors
of which he is not a member, if the director reasonably

kplu:vpo the committee merite confidence
LN AN W) LEAW WAULLLLELLLLWADY HREN/L L) WU ANV v,

A director or officer is not acting in good faith if he has knowledge
concerning the matter in question that makes reliance otherwise
permitted by Subsection (2) unwarranted.

—~~
(98]
~—

(4) A director or officer is not liable to the corporation, its shareholders,
or any conservator or receiver, or any assignee Or successor-in-
interest thereof, for any action taken, or any failure to take any
action, as an officer or director, as the case may be, unless:

(a)  the director or officer has breached or failed to perform the
duties of the office in compliance with this section; and

(b)  the breach or failure to perform constitutes gross negligence,
willful misconduct, or intentional infliction of harm on the
corporation or the shareholders.

Second, Utah Code § 16-10a-811, “Compensation of directors,” provides:

Unless the articles of incorporation or bylaws provide otherwise, the
board of directors may fix the compensation of directors.

Third, Utah Code § 16-10a-624, “Share options and other rights,” provides:



(1)  Subject to any provisions in its articles of incorporation, a
corporation may create and issue, whether or not in connection with
the issue and sale of any shares or other securities of the corporation,
rights or options for the purchase of shares or assets of the
corporation. The board of directors shall determine the terms upon
which the rights or options are issued, their form and content, and
the consideration for which the shares are to be issued.

(2)  The terms and conditions of the options or rights may include
restrictions or conditions that:

(a) preclude or limit the exercise, transfer, or receipt of the
options or rights by any person owning or offering to acquire
a specified number or percentage of the outstanding common
shares or other securities of the corporation or any transferee
of that person; or

(b)  invalidate or void the options or rights.

3) This section applies to all options and rights notwithstanding the
date of grant.

PRELIMINARY STATEMENT

The central issue on this appeal is whether corporate directors and officers can be
held liable for granting and receiving incentive awards issued in strict compliance with a
shareholder-approved incentive compensation plan. As explained in the well-reasoned
opinion of the District Court, fundamental legal precepts unequivocally dictate that the
answer to this question is no. The decision of the lower court should therefore be
affirmed.

Nominal defendant USANA Health Sciences, Inc. (“USANA” or the “Company”)
1s a successful Utah corporation. As with any successful company, it has generated
returns for shareholders over the years which are driven in part by the quality of its senior

personnel and by its efforts to keep these managers invested in the business. These



efforts to attract and retain talented managers and to drive them to succeed include a
program of awarding equity-based incentives to senior executives and directors.
USANA’s shareholders therefore put in place a 2006 Equity Incentive Award Plan (the
“Incentive Plan” or the “Plan”) to govern the particulars of USANA’s incentive program.

In February 2014, consistent with the Plan, the Compensation Committee of
USANA’s board (the “Compensation Committee” or the “Committee”) issued packages
of incentive awards known as SSARs: stock appreciation rights whose redemption value
rises or falls with the value of the Company’s stock. Such awards are designed to reward
key personnel for long-term gains in the Company’s vaiue, and thereby drive those
personnel to create returns for sharcholders. The February 2014 SSARs did not vest, and
could not be exercised by their recipients, until between two and three-and-a-half years
after issuance. As of the day of this filing, the majority of these SSARs remain unvested
and therefore have no current monetary value to their recipients.

Shortly after making the SSARs grants, the Company also announced positive
financial results for fiscal year 2013. USANA'’s share price subsequently rose. Even
though the SSARs in question would not vest and could not be exercised for two to three-
and-a-half years, Plaintiff claims that the granting of these February 2014 SSARs
somehow constitutes unlawful options “spring-loading,” a claim that has never been
recognized by Utah courts. Specifically, Plaintiff claims that this alleged spring-loading
can support claims for breach of fiduciary duty, unjust enrichment and corporate waste.
As described below, and as determined by the District Court, these contentions are legally

baseless.



The legal deficiencies in the Complaint are both numerous and manifest. First and
perhaps foremost, while contending that the defendant officers and directors violated
their fiduciary obligations, Plaintiff does not contest, and indeed concedes, that the
SSARs here were awarded in strict compliance with the terms of the Plan. The Plan
requires that the SSARs be issued at “Fair Market Value,” a term defined in the Plan as
the price at which USANA’S common stock is “then trading” on the New York Stock
Exchange. The Committee followed this mandate in issuing the February 2014 SSARs,
and the District Court therefore found it “undisputed that the Members of the
Compensation Committee complied with the terms of the Plan.”

Given this compliance with the Plan, the District Court found that the Committee’s
“actions are protected by the business judgment rule and they did not breach their
fiduciary duties.” In fact, Utah’s coditied business judgment rule differs from the
uncodified business judgment rule found in Delaware and elsewhere. Under Utah’s rule,
officers and directors cannot be held liable for breach of fiduciary duty absent a finding
of “gross negligence, willful misconduct, or intentional infliction of harm on the
corporation or the shareholders.” Neither the Committee members’ issuance of the
SSARs in accordance with the Plan, nor the other defendants’ mere passive acceptance of
the SSARs awarded to them, remotely approaches this standard for liability.

Faced with the fact that the Committee members complied with the Plan, Plaintiff
contends that awarding the February 2014 SSARs somehow violated the “spirit and
intent” of the Plan. These contentions are unavailing. When interpreting the plain terms

of a corporate agreement such as the Plan, Utah courts will enforce those terms, and not



look beyond the strict letter of the agreement to attempt to ferret out some amorphous,
unstated “spirit and intent.”

In making his arguments regarding spring-loading, Plaintiff attempts to rely solely
on a limited number of trial court decisions from Delaware. These cases are both
inapplicable and unpersuasive. First, these cases are inapplicable because both
Delaware’s judicially-created business judgment rule and its pleading standards are
distinct from the Utah statutes governing this case. Specifically, Delaware’s limitations
on director and officer liability differ because the Utah code expressly requires both a
breach of duty and a showing of gross negligence, wiliful misconduct or intentional harm
before courts will hold a corporate officer or director liable. Further, these Delaware
cases were decided under a “notice pleading” standard, while the allegations here are
governed by the specificity requirements of Rule 9(b) of the Utah Rules of Civil
Procedure.

These Delaware cases are also unpersuasive because they involved situations
where directors and officers engaged in egregious conduct in attempting to circumvent a
shareholder-approved plan. The cases generally involve out-of-cycle grants, often with
immediate vesting periods, cover-ups or misrepresentations regarding the grants, and
additional deceptive fiduciary conduct unrelated to the grants. Such circumvention
schemes stand in contrast to the present case—where the SSARs were granted in their
usual time-frame, with long vesting periods and full public disclosure via promptly-filed
S.E.C. documents. Plaintiff’s attempt to rely on readily distinguishable Delaware law

cannot rescue his case.



Lastly, Plaintiff cannot salvage his Complaint through his alternative claims of
unjust enrichment and corporate waste. Plaintiff’s conclusory allegations of unjust
enrichment fail to meet Utah’s pleading requirements, are refuted by the stalwart efforts
and dedication of the defendant officers and directors, and ignore the superior
performance of the Company. Indeed, there was nothing “unjust” about the benefits
received here. With respect to waste, it is unclear whether Utah even recognizes a
separate claim for corporate waste. Even if it does, defendants’ years of work for the
Company confirm that the allegations here cannot meet the demanding standard that
defendants effectively received “something for nothing.”

USANA implemented its long-term Incentive Plan to ensure that it can retain a
stable, diligent, and committed group of senior officers and directors to create value for
the Company and its shareholders. It is undisputed that the Committee followed this Plan
and that the Plan’s objectives have been met—as witnessed by the more-than doubling of
USANA’s stock price since the granting of the February 2014 SSARs. Plaintiff’s claims
here are both legally unsupported and factually unwarranted, and will accomplish nothing
but undermine the valid and legitimate objectives set forth by the Company in the Plan.
The District Court below properly dismissed these claims. That dismissal should be

affirmed.



STATEMENT OF THE CASE

A, Factual Backsround

1. The Parties
Plaintiff-Appellant James Robert Rawcliffe, a citizen of Connecticut, brought a
shareholder derivative suit on behalf of USANA. He alleges that he owned stock in
USANA during the relevant time period. (R0003.)
Nominal Defendant-Appellee USANA is a highly successful Utah-based and

Utah-incorporated company that develops and manufactures nutritional and personal care

.1

products designed to promote long-term health and reduce the risk of chronic
degenerative disease. (R0044.) Founded in Salt Lake City in 1992 by Dr. Myron Wentz,
USANA has achieved tremendous success over the past two-and-a-half decades, and
particularly in recent years. (R0012.) In the last eight years, USANA’s sales have more
than doubled, exceeding $918 million in 20i5. (USANA, Annual Report (Form 10-K)
(Mar. 13, 2008), attached at Addendum A; USANA, Annual Report (Form 10-K) (Mar. 1,
2016) (hereinafter “USANA 2015 10-K*), attached at Addendum B.)' According to
USANA’s latest annual report, in 2015 the Company delivered record sales, achieved

continued growth of its customers, and increased its brand recognition. (See USANA

2015 10-K.) USANA currently employs over 1,600 people worldwide and its products

! Before the District Court, “both sides agreed that, in addition to considering the
allegations of the Complaint, the Court may take judicial notice of public documents such
as SEC filings, as well as documents referenced in the Complaint, without converting
th[e] Rule 12(b)(6) motion” into a summary judgment motion. (R0607 (citing BMBT,
LLC v. Miller, 2014 UT App 64, 9 6-7, 322 P.3d 1172).)



are sold in 20 markets around the world. (/d. at 8, 24.) USANA’s common stock trades
on the New York Stock Exchange. (/d. at 40.)

The ten individual defendants in this action at all relevant times served as
corporate officers or directors of USANA—Robert Anciaux a/k/a Robert Auciaux, Jerry
G. McClain, Ronald S. Poelman, James H. Bramble, Jim Brown, Gilbert Fuller, Kevin G.
Guest, Daniel A. Macuga, David A. Wentz and Deboraﬁ Woo (collectively, the
“Individual Defendants™). Defendants Anciaux, McClain, Poelman, and Fuller have all
served as independent directors of USANA (collectively, the “Director Defendants™).
(R0O004-07.) At the time the Complaint was filed, three of these directors—Anciaux,
McClain, and Poelman—served as members of the Compensation Committee. (/d.) Ron
Poelman, a practicing corporate, finance, and securities lawyer in Salt Lake City, chaired
the Committee. (/d.) Jerry McClain brought to the Committee experience as a former
accounting partner and the CFO for various private companies. (/d.) Robert Anciaux
brought a background in finance and experience as a director for a number of other
companies. (/d.) In May 2016, after over a deca{le of service to the Company, Ron
Poelman and Jerry McClain retired from the USANA Board. (USANA, Current Report
(Form 8-K) (Mar. 23, 2016), attached at Addendum C.)

The remaining Individual Defendants are all officers of USANA (collectively, the
“Officer Defendants”). At the time the Complaint was filed, Dave Wentz served as the
Chief Executive Officer of USANA, Dan Macuga served as USANA’s Chief
Communications Officer, Jim Brown served as USANA’s Chief Operating Officer, Jim

Bramble served as USANA’s Chief Legal Officer, Kevin Guest served as USANA’s
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President, and Deborah Woo served as USANA’s President of Asia and Greater China.
(Id.) None of the Officer Defendants is alleged to have played a role in the decision to
issue the incentive SSARs awards at the center of this action.

2. USANA’s Equity Incentive Award Plans

In April 2006, USANA’s shareholders adopted the 2006 Equity Incentive Awérd
Plan. The Incentive Plan governed the Company’s use of stock and other equity
instruments in compensating and creating incentives for the Company’s high-level
personnel. (R0010.) The stated purpose of the Plan was to use incentive awards to
attract highly desirable candidates as employees by maintaining “competitive
compensation levels.,” (R0031.) The Plan further provided that incentive awards would
be used to retain talent by providing “an incentive to management and employees to
remain in continuing employment with the Company,” and to “motivate, attract, and
retain the services of members of the Board, Employees and Consultants upon whose
judgment, interest, and special effort the successful conduct of the Company’s operation
is largely dependent.” (/d.)

The Incentive Plan contemplated that incentive awards would be used to “[c]losely
associate the interests of management, employees, directors and consultants . . . with the
shareholders by reinforcing the relationship between participants’ rewards and
shareholder gains.” (/d.) Specifically, USANA implemented the Plan to provide both

“management and employees with an equity ownership in the Company commensurate

with Company performance, as reflected in increased shareholder value.” (/d)) USANA
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structured the Plan to “[p]rovide an incentive to management and employees . . . to put
forth maximum efforts for the success of its business.” (/d.)

To achieve these aims, the Incentive Plan provided the Committee with a great
deal of “flexibility” in advancing the Plan’s stated goals. (/d.) In accordance with Utah
Code §§ 16-10a-624 and 16-10a-811, the Incentive Plan granted extensive powers to the
Committee to administer the Incentive Plan and issue awards pursuant to its terms.
(R0048-49.) The Committee also had broad discretion to interpret the terms of the
Incentive Plan and “any matter arising” under, or award issued “pursuant to,” the Plan.
(R0050.)

The Plan cabined the Committee’s discretion in a number of discrete and specific
ways. For example, it capped both the number of shares and the total dollar amount that
an officer or director could receive in a given year. (R0036 (“Limitations on Number of
Shares Subject to Awards”); R0O037 (“Individual Dollar Limitation”).) Moreover, the
Plan prevented option “backdating”—i.e., retroactively changing the strike price of an
option to a lower price—by requiring that the Committee set options based on actual
market trading prices. (R0033 (defining “Fair Market Value™).) Nevertheless, the Plan
otherwise afforded the Committee broad discretion to act within its shareholder-approved
guidelines, stating that the Committee had “exclusive power, authority and discretion”
over the recipients, types, and number of shares awarded. (R0049.)

The Incentive Plan authorized the Compensation Committee to choose among a
variety of equity-based incentive awards. (R0011.) In recent years, the Committee has

primarily issued such awards in the form of stock appreciation rights, or “SARs.” SARs
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“are a type of compensation that ‘give the holder the right to a cash payment or stock in
an amount representing the difference between the market price and the fixed or strike
price specified on the face of the SAR.”” Parks v. Dittmar (In re Dittmar), 618 F.3d
1199, 1204-05 (10th Cir. 2010); (ROO11).

The specific type of award at issue here is a “stock-settled appreciation right,” or
“SSAR.” SSARs pay the appreciated amount of the award to the recipient in stock rather
than cash. SSARs are distinct from more traditional “stock options” in that they do not
require the recipient to pay an exercise price, but instead involve the issuance of stock to
the recipient refiecting the difference between the Company stock’s market price at the
time of vesting and the SSARSs’ strike price. SSARs are “in the money” when the market
price at the time of vesting is higher than the strike price. Upon exercise, vested SSARs
will return the difference between the market price and the strike price. SSARs that vest
when the market price is lower than the strike price are “out of the money,” and return no
value to an exercising party. Contrary to Plaintiff’s contentions, SSARs are non-
transferable and have no intrinsic monetary value prior to vesting. (Appellant’s Br. at 36-
39; R0045.) Thus, delayed vesting dates create an incentive for officers, directors, and
employees to pursue sustained, long-term performance. Recipients know that they will
only be able to exercise their SSARs and obtain a financial reward if they remain with the
Company during the entire vesting period, and the Company achieves long-term success,
as reflected in the share price.

The Incentive Plan specifically provided that the exercise price of incentive

awards must be no less than the “Fair Market Value” of the Company’s shares at the time
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of the grant. (R0040 (stock appreciation rights shall be granted at a price no “less than
100% of the Fair Market Value on the date of grant”).) The Plan defined “Fair Market
Value,” in turn, as the price of the Company’s shares on the principal exchange on which
~ they are traded “on such date.” (R0033 (defining “Fair Market Value”).)

In 2015, USANA’s shareholders approved the implementation of a revised 2015
Equity Incentive Plan. (USANA, Current Report (Form 8-K) (May 6, 2015), attached at
Addendum D.) The terms of the 2015 plan are substantially similar to those of the 2006
Incentive Plan at issue here. (USANA, Definitive Proxy Statement (Form DEF 14A)
(Mar. 25, 2015) at 47-69 (hereinafter “2015 Incentive Plan”), attached at Addendum E.)
Among other things, the 2015 Incentive Plan shares the identical goals of the 2006 Plan
and includes a materially identical definition of what constitutes “Fair Market Value” as
“the closing price of a share of Stock on the principal exchange on which shares of Stock
are then trading, if any, on such date.” (Addendum E, 2015 Incentive Plan § 2.16.)

3. The February 2014 SSARs Grants

On February 3, 2014, the Compensation Committee met, as it typically does, on
the day before the full Board meeting, scheduled for February 4. The dates for both the
February 3 Compensation Committee meeting and the February 4 Board meeting were
scheduled nearly a year earlier, in May 2013. (R0324-29.) At the Committee meeting,
the Committee granted SSARSs to certain senior officers and directors, each of whom is
named as an individual defendant in this action. (/d.) There is no dispute that all of the

grants complied with the terms of the Plan.
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Under the grants, the six Officer Defendants received between 32,500 and 58,500
SSARs, half of which were set to vest two-and-a-half years later, in August 2016, and
half of which were set to vest three-and-a-half years later, in August 2017. (See R0382-
421 (hereinafter “Form 4s”).) None of the February 2014 SSARs granted to the Officer
Defendants have vested as of the date of this filing. The Committee also granted 12,000
SSARs each to the four Director Defendants, which were set to vest quarterly beginning
almost two years later, in January 2016. (/d.) Fully 9,000 of the 12,000 SSARs granted
to the Director Defendants in February 2014 remain unvested as of the date of this filing.

Within three days of their issuance, the directors and officers detailed and
disclosed the February 2014 SSARs to the public and the Company’s shareholders in
Form 4s filed with the S.E.C. (/d.) These Form 4s set forth the quantity of SSARs
issued, the date they were issued, and their vesting schedule. The Individual Defendants
thus made no effort to hide the existence or the details of the February 2014 SSARs
grants at the time they occurred. |

On February 4, 2014, the day after the Committee granted the SSARs, USANA
announced results for fiscal year 2013, and the Corﬁpany’s stock price rose to a closing
price of $68.46. (R0275-76.) Because the issued SSARs had not vested, however, and
would not vest for nearly two to three-and-a-half years, this stock price increase had little
bearing on the SSARS’ long-term value. (See Form 4s.) Although the stock price
temporarily increased by approximately 19% on February 4, 2014, it has since fluctuated

both upwards and downwards from that initial increase in the ensuing months.
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Due in large part to the efforts of the Company’s employees, officers, and
directors, the Company’s share price has now risen by more than 100% since the SSARs
were issued, to $121.2 USANA’s market capitalization has thus grown from just under
$800 million at the time of the February 2014 SSARs grants to over $1.4 billion today.
This growth has redounded to the benefit of Plaintiff and USANA’s other shareholders,
whose shares in USANA are now worth double their value of only two years ago. Thus,
under the Individual Defendants’ leadership, the Company has enjoyed “outstanding
financial performance.” (R0616.)

As noted above, however, the recipients of the February 2014 SSARs must
continue to work for the Company in order to receive the benefit of the SSARs. Thus,
Director Defendants and former Committee members Poelman and McClain, who
recently retired from USANA’s Board of Directors, will receive no benefit from their as-
yet-unvested SSARs from the February 2014 issuance. Those unvested SSARs will
expire in accordance with the term of the grant agreements. (USANA 2015 10-K, Ex.
10.3 § 4 (“If you cease to be an Independent Director for any reason, all then unvested
SSARs awarded hereunder . . . shall be forfeited.”).) Thus, two of the three Committee
members who granted the February 2014 SSARSs received no value whatsoever from their
unvested SSARs, which comprised the bulk of the SSARSs issued to these two Director

Defendants. Consistent with the Incentive Plan’s goal of tying compensation to talent

? As of the close of business on May 20, 2016, USANA’s stock price was $121.
See The Wall Street Journal, USANA Health Sciences, Inc. (May 20, 2016),
http://quotes.wsj.com/USNA.

16



retention and long-term Company performance, the other eight Individual Defendants
continue to work for the Company at the present time.

While Plaintiff’s Complaint and Opening Brief suggest there are additional related
options transactions at issue in this litigation, Plaintiff ultimately admits that this action
concerns the legality of only one SSARs transaction: the February 2014 SSARs. (R0793
(confirming that “the only issue in this case is the legality of the 2014 SSARs”); R0278-
80; Appellant’s Br. at 8-11.) Moreover, Plaintiff’s cherry-picked data, which includes
allegations of “bullet-dodging,” misrepresents the Board’s historical SSARs grants. As
Plaintiff’s own data shows, the Board awarded no SSARs in 2009, 2013, or 2015, despite
13 consecutive years of earnings growth. Thus, Plaintiff’s insinuations of bad faith are

both inaccurate and irrelevant.’

B. Procedural History

In March 2014, Plaintiff sent a demand letter to USANA challenging the February
2014 SSARs grants. (R0282.) The Company responded that it had determined that the
Committee had issued the SSARs in good faith and consistent with the Incentive Plan,

and declined to rescind the SSARs. (R0282-83.)

3 Plaintiff’s counsel conceded below that “[courts in Delaware have questioned
rightly, I think, whether bullet dodging is a breach of fiduciary duty.” (R0792.); see also
Desimone v. Barrows, 924 A.2d 908, 944-45 (Del. Ch. 2007) (alternative to bullet-
dodging “would be an odd compensation practice indeed”). Moreover, although Plaintiff
notes that the S.E.C. reviewed certain stock sales by some of USANA’s directors in
December 2012 (R0280-81; Appellant’s Br. at 11), he neglects to mention that the S.E.C.
stated in 2014 that it had “concluded its investigation as to the Company” and “did not
intend to recommend any enforcement action.” (USANA, Quarterly Report (Form 10-Q)
(Aug. 5, 2014), attached at Addendum F.)
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In August 2014, Plaintiff filed the Verified Complaint in this action, challenging
the 1ssuance of the February 2014 SSARs. After briefing and oral argument, the District
Court dismissed Plaintiff’s Complaint in full with prejudice in a Memorandum Decision
and Order dated April 3, 2015. The District Court issued a Final Judgment on September
22,2015. (Appellant’s Br. at 4 n.3.)

The District Court concluded that Plaintiff’s breach of fiduciary duty claims fail
because there is no dispute that the Compensation Committee members “complied with
the terms of the [Incentive] Plan when they i1ssued the February 2014 SSARs.” (R0612.)
Accordingly, “their actions are protected by the business judgment rule, and they did not
breach their fiduciary duties.” (Id.) The District Court noted that nothing in the Utah
Code or Utah precedent prohibits the so-called “spring-loading” of options grants, and
that USANA’s shareholders did not impose such a limitation in the Incentive Plan
governing stock options. Thus, there was nothing “that would have given the
Compensation Committee members any grounds to believe that they could be held
personally liable for granting options before announcing earnings.” (R0614.) This was
especially so, the District Court observed, given that the February 2014 SSARs would not
vest for approximately two to three-and-a-half years. Those “long vesting periods mean
that the short-term jump in share price immediately after issuance of the SSARs will only
bring value to the Defendants if the Company’s positive performance is sustained for 23
to 42 months.” (ld.)

The District Court specifically considered the Delaware authority that Plaintiff

cited, but found that those out-of-state cases “should not bar dismissal in this case . . .
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even in light of allegations that the Compensation Committee possessed material non-

| public information soon to be released that would affect USANA’s share price.” (R0615.)
In addition to being distinguishable as involving attempts to circumvent valid
shareholder-approved plans, those cases were “not binding on this Court,” and in any
event “not persuasive to the extent” they would allow liability where the “undisputed
facts show: (i) the SSARs were issued consistent with the Plan, at their publicly traded
share price; (i1) their terms were publicly disclosed three days later in the Form 4s; and
(111) the SSARSs could not be exercised for at least 23 to 42 months after they were
1ssued.” {(id.)

With regard to the remaining three claims for relief, the District Court found that
USANA’s directors and officers could not be subject to suit under Utah law for breaches
of their fiduciary duty or for unjust enrichment based on the mere receipt of the February
2014 SSARs, given Plaintiff’s “conclusory allegations.” (R0615-616.) Nor could
Plaintiff state a claim for corporate waste, given that the SSARs awards complied with an
Incentive Plan de.signed to attract and rhaintain officers and directors, and that the
Individual Defendants substantially contributed to the “outstanding financial
performance” of USANA under their watch. (R0616.)

On October 6, 2015, Plaintiff appealed the District Court’s final judgment.

SUMMARY OF ARGUMENT

The District Court correctly held that Plaintiff’s Complaint fails to state breach of

fiduciary duty and other claims against USANA’s directors and officers for granting and
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recetving fully disclosed long-term incentive compensation awards under a valid,
shareholder-approved plan.

L. Plaintiff concedes that the Individual Defendants folloWed the “strict letter”
and “literal terms” of USANA’s Incentive Plan. That concession is fatal to his breach of
fiduciary duty claims. Utah law gives corporate boards of directors the right to fix board
compensation, and also grants them the right to determine the terms upon which stock
options are issued. Given that the Director Defendants undisputedly abided by the terms
of a shareholder-approved compensation plan, the discretionary compensation decisions
that Plaintiff has challeﬁged fall within Utah’s codified business judgment rule. The
business judgment rule broadly protects such discretionary decision-making by corporate
leadership.

Having conceded that the Individual Defendants followed the Plan’s terms,
Plaintiff is left to argue that they failed to follow the Plan’s “spirit and intent.” But when
interpreting unambiguous contractual language, courts look to the meaning of the plain
language of the text and do not engage in a freewheeling inquiry into its purpose. Nor, in
any event, do the challenged SSARs grants frustrate the Plan’s clearly defined “intent” to
offer long-term, competitive incentive compensation to the Company’s senior
management and board, who have presided over a period of exceptional growth to the
benefit of all shareholders, including Plaintiff. Tellingly, Plaintiff points to nothing in the
Plan that suggests that the shareholders meant to prohibit pre-announcement SSARs
grants. Quite the opposite: the shareholders just ratified a materially similar incentive

plan in 2015.

20



Plaintift’s final tactic is to urge this Court to follow Delaware law and, in
particular, a few distinguishable Delaware cases that have allowed breach of fiduciary
duty claims to proceed past the pleading stage where the allegations suggested that the
directors were trying to “circumvent” the terms of an incentive compensation plan. As
the District Court found, however, there is no similar allegation or evidence of
circumvention here. More broadly, Plaintiff’s repeated insistence that Delaware law
should control this case ignores the many significant differences between Delaware and
Utah law, especially in terms of the scope and meaning of the business judgment rule. In

¥ -

act, Utah law, public policy, and the broad goais of USANA’s Incentive Plan all support

=ty

dismissing allegations that, at bottom, seek to question considered exercises of director
discretion. Dismissal here is particularly appropriate given Utah Rule of Civil Procedure
9(b)’s heightened pleading standard for fraud-based allegations. Plaintiff cannot properly
allege, much less establish, that any of the Director Defendants granted these SSARs with
the intent to circumvent or frustrate the shareholder-approved Plan.

IL Plaintiff also failed to state a claim for breach of fiduciary duty or unjust
enrichment against directors and officers who did no more than passively receive
incentive awards. His one-sentence, conclusory allegation regarding the Individual
Defendants’ supposed breach of duties through the mere acceptance of compensation
cannot satisty any pleading standard, much less the heightened pleading standards
imposed by Rule 9(b). Plaintiff’s only supporting authority (from Delaware) does not
dictate a contrary result; it was explicitly decided under Delaware’s liberal “general

averment” pleading standards.
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Plaintift’s claim for unjust enrichment against all ten Individual Defendants who
received SSARs—again relying solely on Delaware law—fails as well. Plaintiff"s
conclusory allegations have not and cannot state a claim that the Individual Defendants
who received awards were aware of any unjust benefit, as required by Utah (but not
Delaware) law. Nor can Plaintiff establish that any Individual Defendant accepted and
retained the benefits under circumstances that would make it unjust to do so, such as
when a defendant receives “something for nothing.” Again, Plaintiff’s own Complaint
makes clear that the SSARs awards were given to more closely align the long-term goals
of USANA with each of the Individual Defendants, and thus to ensure USANA’s
continued success. Given that most of USANA’s leadership team remains intact, and
especially given the Company’s outstanding financial performance both before and after
the SSARs were awarded, Plaintiff cannot show that the Individual Defendants received
“something for nothing” here.

III.  Lastly, Plaintiff failed to state a claim for waste of corporate assets.
Plaintiff cites no Utah authority to support his claim. Thus, as a threshold matter, there is
substantial doubt as to whether Utah would recognize this claim. Regardless, other
jurisdictions make clear that corporate waste may only be established under a demanding
standard that requires showing that the corporation essentially received nothing in return
for the corporate assets supposedly wasted. But Plaintiff’s own allegations, along with
USANA’s appreciating stock price, confirm that USANA received a great deal in
exchange for its SSARs awards—namely, years of continued outstanding financial

performance with a stable and successful management team. That is exactly what the
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shareholders asked for when they ratified a compensation plan permitting long-term
executive compensation designed to attract and retain top-tier managerial talent devoted

to the Company’s success.

ARGUMENT

I PLAINTIFF FAILED TO STATE A CLAIM FOR BREACH OF
FIDUCIARY DUTY AGAINST DIRECTORS WHO UNDISPUTEDLY
COMPLIED WITH THE PLAIN TERMS OF THE INCENTIVE PLAN

A. Utah’s Codified Business Judgment Rule Protects
Discretionary Compensation Decisions Made In Compliance
With A Shareholder-Approved Incentive Plan

The District Court properly dismissed Plaintiff’s breach-of-fiduciary duty claim
against the three members of USANA’s Compensation Committee for granting so-called
“spring-loaded” SSARs. Plaintiff does not dispute the District Court’s finding that
“[n]othing in the Utah corporate code prohibits a compensation committee from granting
incentive compensation before announcing positive financial results.” (R0613.) To the
contrary, Utah law provides that ordinarily “the board of directors may fix the
compensation of directors.” Utah Code § 16-10a-811. Utah law further provides the
board with the right to “determine the terms upon which the rights or options are issued.”
Id. § 16-10a-624(1). Like other jurisdictions, Utah thus places decisions regarding the
compensation of directors and officers squarely within the sound discretion—i.e., the
business judgment—of the board of directors. Cf. Freedman v. Redstone, 753 F.3d 416,

427 (3d Cir. 2014) (““The business judgment rule protects an independent board’s

compensation decisions.”).
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Indeed, Utah’s business judgment rule, Utah Code § 16-10a-840, robustly
“protects a corporate director or officer from personal liability for corporate decisions” of
all kinds, except where a plaintiff can make a heightened showing of fraudulent intent or
utter indifference. Reedeker v. Salisbury, 952 P.2d 577, 583 n.6 (Utah Ct. App. 1998).
Thus, even where a plaintiff has adequately alleged a breach of the duties of care or
loyalty, a director or officer is still “not liable” to the corporation or its shareholders
unless the alleged “breach or failure to perform constitutes gross negligence, willful
misconduct, or intentional infliction of harm on the corporation or the shareholders.”
Utah Code § 16-10a-840(4) (emphasis added); see also Daniels v. Gamma W.
Brachytherapy, LLC, 2009 UT 66, § 43, 221 P.3d 256 (defining gross negligence as
“carelessness or recklessness to a degree that shows utter indifference to the
consequences that may result”) (emphasis added).

Accordingly, as noted by the District Court, Utah has an established policy of
“shielding directors from liability absent some basis for concluding that they acted
willfully or with gross negligence.” (R0612.) In doing so, Utah law enshrines—and
indeed, strengthens—the longstanding practice of Utah courts to “provide[] directors with
broad discretion” and to refrain from “mak[ing] hindsight judgments about corporate
affairs.” Resolution Trust Corp. v. Hess, 820 F. Supp. 1359, 1366 (D. Utah 1993). Long
before Utah codified its business judgment rule in 1992, Utah courts avoided second-
guessing the decisions of officers or directors, and declined to substitute their own

judgment for the judgment of corporate leadership.
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Utah courts thus recognize “the function and the prerogative of the Board of
Directors of the corporation to manage its affairs in the [b]est interests of the corporation
and its stockholders.” Summit Range & Livestock Co. v. Rees, 265 P.2d 381, 382 (Utah
1953). This wide grant of discretion means that a board’s actions “will not be interfered
with so long as it . . . is not fraudulent or so discriminatory as to be confiscatory of the
rights” of stockholders. Id. Simply put, “it is not the right or privilege of a court to set
up its judgment as to whether or not the directors of a corporation have acted wisely in its
management.” Chapman v. Troy Laundry Co., 47 P.2d 1054, 1064 (Utah 1935).

it appears that no Utah court has considered the application of the business
judgment rule in connection with a board incentive compensation decision. The typical
rule, however—including the one articulated in Plaintiff’s own cases—is that directors
act within their business judgment when they abide by the terms of a shareholder-
approved compensation plan. See Weiss v. Swanson, 948 A.2d 433, 441 (Del. Ch. 2008)
(noting that “directors’ grant of options pursuant to a stockholder-approved plan” are
“typically protected by the business judgment rule”); see also, e.g., Freedman, 753 F.3d
at 427-28 (affirming dismissal of derivative claim for lack of demand where plaintiff
failed to bring “particularized allegations regarding violations of a stockholder-approved
plan™); Oliveira v. Sugarman, 130 A.3d 1085, 1097-98 (Md. Ct. Spec. App. 2016)
(business judgment rule protected board’s actions in refusing demand where board
complied with shareholder-approved plan); Seidman v. Clifton Sav. Bank, S.L.A., 14 A.3d

36, 53-54 (N.J. 2011) (business judgment rule protected grant of stock awards under
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shareholder-approved plan, where “the stock awards here were not issued until affer the
stockholders approved the 2005 Plan™).

For example, in Desimone v. Barrows, the Delaware Chancery Court dismissed
“weak allegations about a single alleged instance of spring loading” where the directors,
as here, followed the “terms of . . . [a] stockholder-approved option plan.” 924 A.2d at
934, 946. Desimone thus recognized that courts should not undermine an explicit
shareholder-approved compensation plan governing the grant of options. Id. The court
turther noted the danger in overlaying such a plan with “concepts of fiduciary duty” that
may be “used in an unprincipled and wholly-elastic way to reach any and all behavior
that, upon first blush, strikes judges as inappropriate.” Id. at 925, 932.

Plaintiff cites a number of Utah authorities—mostly involving the usurpation of
corporation opportunities—for the basic proposition that directors owe fiduciary duties to
the corporation that can be breached in “many different ways.” (Appellant’s Br. at 19-21
(citing, inter alia, Nicholson v. Evans, 642 P.2d 727 (Utah 1982) (involving directors who
took over corporate subsidiary without first offering sale to the corporation); Glen Allen
Mining Co. v. Park Galena Mining Co., 296 P. 231 (Utah 1931) (involving directors’
scheme to purchase company at lowball price after their removal as directors); Bingham
Consol. Co. v. Groesbeck, 2004 UT App 434, 105 P.3d 365 (involving controlling
shareholder who stripped a mining company of its most valuable asset); C & Y Corp. v.
Gen. Biometrics, Inc., 896 P.2d 47 (Utah Ct. App. 1995) (involving directors’ alleged
scheme to purchase corporation’s profitable division); Fausett v. Am. Res. Mgmt. Corp.,

542 F. Supp. 1234, 1240 (D. Utah 1982) (declining to reach merits of then-novel
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fiduciary duty claim that had been recognized in Delaware but rejected in other
jurisdictions)).) The issue here, however, is whether a director breaches a fiduciary duty
by awarding compensation in accordance with the “strict letter” of a shareholder-
approved plan. (See Appellant’s Br. at 30.) None of Plaintiff’s Utah authority bears on
this question. (/d. at 21 (alleging that this is the “first Utah case” involving Plaintift’s
theory of fiduciary liability).)

Citing only Delaware authority, Plaintiff aiso suggests that the business judgment
rule cannot apply at all to the portion of his claim involving allegedly “self-interested”
grants awarded to the Compensation Commitiee members. (/d. at 32-33.) But whatever
the rule in Delaware, Utah s rule broadly governs the “[g]eneral standards of conduct for
directors and officers” in this State, and does not distinguish among different types of
claims or different species of alleged misbehavior. Utah Code § 16-10a-840; see, e.g.,
Hansen, Jones & Leta, PC. v. Segal, 220 B.R. 434, 451 (D. Utah 1998) (citing Section
16-10a-840 for the proposition that directors and officers are “prohibited . . . from any
form of self-dealing, fraud or other illegality”); C & Y Corp., 896 P.2d at 54 (self-
interested transactions do not give rise to liability “so long as corporate officers [or
directors] act fairly and in good faith” (quoting Runswick v. Floor, 208 P.2d 948, 951
(Utah 1949) (modifications in original))).

As explained by the drafters of the Model Business Corporation Act, upon which
Utah based its statute, the Model Act’s standard of conduct is intended to encompass “all
aspects of directors’ duties,” including both “the duty of care” and “the duty of loyalty.”

See Model Bus. Corp. Act. Ann. § 8.30 cmt. at 8-196 (Am. Bar Ass’n 2013). Indeed,
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although Plaintiff’s brief nowhere cites Section 16-10a-840, one of his own cases relies
on the provision in holding that directors did not breach their fiduciary duties of loyalty
despite allegations that, while serving on the board, they hatched “secret plans . . . to
acquire the corporation’s only profitable assets.” C & Y Corp., 896 P.2d at 54. The court
in that case noted that the “business judgment rule creates [a] presumption that ‘directors
acted in good faith and in accordance with sound business principles.”” Id. (internal
citation omitted). Given these fundamental governing principles, the District Court was
correct to review all of the allegations in this case under the “general standards of
conduct” rubric set forth in Section 16—10a—840.

B. The Compensation Committee Members’ Actions
Fall Well Within The Business Judgment Rule

Because “[i]t is undisputed that the Members of the Compensation Committee
complied with the terms of the Plan when they issued the February 2014 SSARs,” the
District Court held that their “actions are protected by the business judgment rule, and
they did not breach their fiduciary duties.” (R0612.) That was the correct result.

1. The Compensation Committee Members Undisputedly
Complied With The Terms of the Incentive Plan

Plaintiff has conceded, both on appeal and below, that the Compensation
Committee granted the disputed SSARSs in strict compliance with the Plan’s unambiguous
terms. (See Appellant’s Br. at 30 (“the Compensation Committee complied with the
‘strict letter’ of the Plan by granting the SSARs at the February 3 trading price”); R0O786
(“the compensation committee complied with the letter of the plan”).) Those terms

provide that SSARs must be granted at “Fair Market Value.” (R0040.) “Fair Market
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Value,” in turn, is explicitly defined in the Plan as the price paid on the principal
exchange on which the stock is traded “on such date”—i.e., the “then-current trading
price” of USANA’s stock. (/d.; RO011 (“Article 7 of the Plan requires that the exercise
price” for each SSAR shall be “the then-current trading price”).) Plaintift does not
dispute the District Court’s finding that there 1s no “limitation in the Plan” regarding the
timing of awarding SSARs; “nor is there a provision in USANA’s corporate charter or
bylaws that would prevent such an award.” Instead, as recognized by the District Court,

there simply is no “shareholder-imposed restriction govern[ing] the timing of SSARs

3

awards.” (R0612-13.)

Thus, under the Plan’s plain terms, the “Fair Market Value” of the SSARs on
February 3, 2014 was $57.62. Complying with that Plan requirement, the Committee
issued the SSARs on that date with an exercise price of $57.62. The Committee awarded
them with a lengthy vesting period ranging from a minimum of approximately two to
three-and-a-half years, which ensured “that the short-term jump in share price
immediately after issuance of the SSARs will only bring value to the Defendants if the
Company’s positive performance is sustained for 23 to 42 months.” (R0614.) Further,
the Individual Defendants “fully disclosed the issuance of the SSARs” to the S.E.C.,,
shareholders, and the general public three days after they were issued, ensuring that no
one was misled aBout the timing or the amount of the recent compensation decision.

(R0613.) All of these actions are undisputed, and none of them are alleged to violate any

Plan term.
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2. The Compensation Committee Members Also Complied
With The “Spirit and Intent” Of The Incentive Plan

Given Plaintiff’s concession that these awards complied with the “letter” of the
Incentive Plan, his entire argument for avoiding the business judgment rule—and thus
dismissal—rests on proving that the Compensation Committee was attempting to
“circumvent” the Plan. (Appellant’s Br. at 28, 31; see Weiss, 948 A.2d at 441-442
(allegations must support inference that “directors intended to violate the terms of
stockholder-approved option plans™) (emphasis added); In re Tyson Foods, Inc. Consol.
S’holder Litig., 919 A.2d 563, 593 (Del. Ch. 2007) (same)). According to Plaintiff, the
SSARs grants, though complying with the Plan’s actual terms, violated the “spirit and
intent” of the Plan and “undermine[d] [its] very objectives.” (Appellant’s Br. at 30
(quoting Tyson, 919 A.2d at 592-93).)

As the District Court held, however, the awards in question “cannot be viewed as
circumventing valid shareholder-approved restrictions upon the exercise price of the
SSARSs” because they were “undisputedly issued consistent with th[e] express
provision[s]” of the Plan. (R0615.) The Plan places one—and only one—restriction on
the timing of any SSARs awards: the exercise price must be the “then-current trading
price.” (/d.) Although Plaintiff now argues that the February 3, 2014 price at which the
market was trading USANA’s stock was not the “true” market value, nothing in the Plan
requires the Compensation Committee to look to anything other than its actual “market”
price. (Appellant’s Br. at 28.) Indeed, given that the Plan explicitly defines “Fair Market

Value,” the Committee arguably would have violated the Plan by setting the exercise
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price of the February 2014 SSARs at anything other than the “then-current trading price.”
The Plan does not call for such speculation.

Although Plaintiff asks this Court to look beyond the “strict letter” of the Plan to
its “spirit and intent,” Utah law requires courts interpreting unambiguous text to look to
the plain meaning of the words the drafters chosé. See, e.g., Tom Heal Commercial Real
Estate, Inc. v. Overton, 2005 UT App 257,98, 116 P.3d 965 (“the parties’ intentions are
determined from the plain meaning of the contractual language”). Because Plaintiff
asserts no ambiguity in the definition of “Fair Market Value,” or any other aspect of the
Plan, this Court is “not at liberty to adopt a different” construction because it thinks “it
might better advance” the unarticulated purposes Plaintiff believes the Plan should serve.
See Hughes Gen. Contractors, Inc. v. Utah Labor Comm’n, 2014 UT 3, 929, 322 P.3d
712.

Regardless, Plaintiff’s “circumvention” argument fails on its own terms, given that
the Plan’s stated goals fully support the challenged exercise of the Committee’s
discretion. The Plan is designed to “motivate, attract, and retain the services” of a stable
and talented management team committed to the long-term success of the Company.
(RO031 (goals include incentivizing “management and employees to remain in continuing
employment with the Company and to put forth maximum efforts™).) Plaintiff points to
no language in the Plan expressing sharecholder intent to prohibit pre-announcement
incentive grants. To the contrary, the Plan is designed to “[m]aintain competitive

compensation levels” and give the Company “flexibility” to hire and keep the people on
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“whose judgment, interest, and special effort the successful conduct of the Company’s
operation is largely dependent.” (/d.)

In fact, the Plan has worked exactly as intended: since the SSARs were issued in
February 2014, USANA has managed to keep the core of its leadership team intact and to
continue unabated its period of “outstanding financial performance.” (R0616.) As noted,
most of the SSARs have not yet vested, and many will not vest until August 2017, if at
all. At present, their contingent value, should they vest, has risen to $121—an increase of
well over 100% from the $57.62 price at the time of issuance in February 2014. In these
circumstances, there can be no serious question that the awards helped serve the Plan’s
goal of maximizing “Company performance, as reflected in increased shareholder
value.” (ROO31 (emphasis added).) Had the Company’s stock price suffered, the issued
SSARs would potentially be worthless; instead the stock price has doubled. Contrary to
Plaintift’s contention that these grants “completely defeat the purpose of stock
appreciation rights” (Appellant’s Br. at 35), their outstanding appreciation is exactly the
type of sustained long-term performance that the Plan—and the shareholders—intended.

Indeed, the significance of the long-term nature of these SSARs is reflected in the
recent retirement of two of the three Compensation Committee members—Ron Poelman
and Jerry McClain. Because these two Board members retired before most of their
February 2014 SSARs vested, their unvested SSARs were extinguished. (See USANA
2015 10-K, Ex. 10.3 § 4.) As a result, two of the three Committee members received no
benetit whatsoever from their unvested SSARs, which comprised the bulk of their grants.

(Id.)
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Further proving the point, just last year USANA’s shareholders voted to adopt a
revised version of the Plan that is materially the same as the 2006 Plan in all relevant
respects, including a nearly identical provision defining “fair market value.” (See
Addendum E, 2015 Incentive Plan § 2.16 (defining “Fair Market Value” as “the closing
price of a share of Stock on the principal exchange on which shares of Stock are then
trading”).) That is so even though the Company and its shareholders are well aware of
this lawsuit and of the Board’s history of compensating its key officers and directors with
SSARs. If the shareholders had actually disapproved of the Compensation Committee’s
grant of the February 2014 SSARs, they could have expressed that disapproval by
seeking to amend or reject the Plan’s provisions related to such grants. Instead, they
reaffirmed them.

3. Plaintiff’s Out-of-State Authority Does Not Support His Claims

Plaintiff acknowledges that no Utah court has found that the challenged conduct
violates a director’s fiduciary duty of loyalty. (See Appellant’s Br. at 17 (acknowledging
that this 1s a case of “first impression” and that “there is no Utah law squarely on

753

point’”).) He nevertheless asks this Court to import a theory of corporate fiduciary duty
liability based on a handful of Delaware trial-level decisions at the pleading stage. This
Court should not permit Plaintitt to sue on a brand-new theory of fiduciary liability that

not only has never been recognized by the courts or legislature in Utah, but that would

frustrate the guidance of USANA’s own shareholders.
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a. Utah Courts Do Not Blindly Follow the Law of
Delaware or Any Other State on Matters of Corporate Law

As an initial matter, Plaintiff’s argument is founded on the false premise that Utah
courts “often look to the courts of Delaware for guidance on matters of corporate law,
particularly where there is ‘no Utah authority squarely on point.”” (Appellant’s Br. at 21
(quoting Zagg, Inc. v. Harmer, 2015 UT App 52, 98, 345 P.3d 1273).) His cases do not
support that assertion, and instead, stand only for the unremarkable proposition that
courts will generally look to the reasoning of “courts in other jurisdictions” when there is
no on-point Utah precedent. See Zagg, 2015 UT App 52, § 8 (citing, inter alia, decision
from the 8th Circuit). Zagg is thus in keeping with Utah’s rule that, in evaluating
corporate law, courts will “examine Utah statutory law and the case law from other
jurisdictions for guidance.” Arndt v. First Interstate Bank of Utah, N.A., 1999 UT 91,
917,991 P.2d 58 (looking to the corporate law of multiple states for comparison,
including Arkansas, Colorado, Delaware, and Texas).

The rule that Utah courts do not look to Delaware law exclusively or even
predominantly makes sense, given that the states base their respective bodies of law on
very different underlying statutes. Utah bases its corporate framework on a revised
version of the Model Business Corporation Act. See Holman v. Callister, Duncan &
Nebeker, 905 P.2d 895, 897 n.1 (Utah Ct. App. 1995); Erik G. Davis, Restricting
Shareholder Voting Rights Under the Utah Revised Business Corporation Act, 1995 BYU
L. Rev. 1297, 1297 (Utah’s enactment of the 1992 Revised Act “modified various
provisions of the Model Act to respond to local needs and concerns™). Utah has codified

its business judgment rule and extended it to both “officers” as well as “directors,” and is
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the only state in the country to employ the deferential “gross negligence, willful
misconduct, or intentional infliction” standard set forth in Utah Code § 16-10a-840(4).
See Model Bus. Corp. Act. Ann. § 8.30 annot. at 8-213; see also Resolution Trust Corp.,
820 F. Supp. at 1365 (citing 1993 amendment that incorporated heightened “gross
negligence” standard). That rule is intended to encompass “all aspects of directors’
duties,” including both the “duty of care” and “the duty of loyalty.” See Model Bus.
Corp. Act. Ann. § 8.30 cmt. at 8-196. Moreover, Utah is one of only a handful of states
to make this limitation of liability self-executing, i.e., to “limit or eliminate the liability of
directors even in the absence of a charter provision io the effect.” Id. § 8.31 cmit. at 8-
252.

Unlike Utah, Delaware has not codified the business judgment rule. Zapata Corp.
v. Maldonado, 430 A.2d 779, 782 (Del. 1981) (characterizing rule as “a judicial
creation”). Although the Delaware Code permits corporations to limit director (but not
officer) liability, it has expressly carved out from such limits any action that is not in
“good faith” or that involves any “breach of the director’s duty of loyalty to the
corporation or its stockholders.” Compare Del. Code Ann. tit. 8, § 102(b)(7), with Utah
Code § 16-10a-840(4) (providing that directors and officers are “not liable” even for
breaches of duties of care or of loyalty absent gross negligence or intentional
misconduct). Also unlike Utah, Delaware’s provision is not self-executing—for director

liability to be limited, Delaware law requires that a provision so stating be included in a

corporation’s certificate of incorporation.
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Given distinctions like these, this Court has previously declined to follow
Delaware law in certain cases as “unhelpful because [it] do[es] not involve the
interpretation of statutes similar” to the Revised Business Corporation Act. Brewster v.
Brewster, 2010 UT App 260, § 20 n.10, 241 P.3d 357 (refusing to follow Delaware
authority regarding derivative actions because of differences with Utah law). In light of

Utah’s unique business judgment rule, the same result follows here.

b. Even Under Delaware Law, Plaintiff’s
Authority is Entirely Inapposite

Statutory differences aside, this Court should not adopt the reasoning of the three
Delaware trial-court decisions that Plaintiff relies on, given that they are distinguishable
in material respects and, in any event, unpersuasive. The major difference in all three
cases is that they involved allegations of egregious shareholder deception—i.e., an intent
to circumvent shareholder-approved plans. As noted, the fully disclosed, long-term
vesting incentive awards here do not involve similar deception. Nor are the Delaware
cases otherwise similar to the case at hand.

For example, Plaintiff points to /n re CytRx Corp. Stockholder Derivative
Litigation, in which the compensation committee awarded an out-of-cycle grant of almost
3 million options to six directors and executives. It did so the day after the company
learned “transformational” news regarding a clinical trial of its primary drug that
promised to be “the single biggest event in the company’s history,” and a day before this
“transformational” news became public. Tr. of Oral Arg. at 29:1-20 (R0542); 36:14-15
(R0549), 2015 WL 2207024 (Del. Ch. Jan. 8, 2015) (hereinafter “CytRx Tr.”.)

Unsurprisingly, after the news was released, the stock price vaulted from the $2.39 strike
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price to $6.12 in two days—an increase of nearly /160%. Id. at 29:16-30:8 (R0542-43.)
Most of the options began vesting in monthly installments on an immediate basis. Id.;
(CytRx Corp., Definitive Proxy Statement, (Form DEF 14A) (May 1, 2014) at 26
(hereinafter “CytRx Proxy”), attached at Addendum G.) By comparison, USANA, in
accordance with its regular practice, distributed just over 300,000 SSARs to ten
executives, and none of the awards could be exercised for almost two years at the earliest.
Neither CytRx’s proximate increase in stock price (160% versus 19%) nor the size of the
awards (3 million grants versus 300,000) are remotely analogous to the present case.

Moreover, CytRx invoived additional aliegations of deception and other bad faith
behavior. The company there had issued a deceptive proxy statement attempting to
assure its shareholders that it had “not timed the release of material nonpublic
information for the purpose of affecting the value of stock options or other compensation
to our executive officers.” (CytRx Proxy at 23; see R0536 (characterizing company’s
“affirmative disclosure that ‘We do not spring-load’”).) CytRx shareholders have also
separately alleged the company’s executives had hidden schemes to pump up the
company’s stock price artificially for their personal gain and failed to make meaningful
disclosures. These allegations are the subject of several federal securities class and
derivative actions currently pending in California. CytRx Tr. at 30:20-31:15 (R0543-44).
Again, no similar deception or fraudulent scheme is alleged here.

Plaintiff also relies on /n re Tyson Foods, Inc. Consolidated Shareholder
Litigation, which likewise concerned a quantity and variety of fraud-based allegations

that are profoundly different from the present case. See 919 A.2d 563. Tyson involved a
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nine-count complaint alleging a history of board misdeeds stretching back years. These
allegations included issuing lavish consulting contracts to favored directors, back-dating
stock options, pumping up the stock price, engaging in undisclosed self-dealing
transactions, and issuing millions of dollars of undisclosed perquisites to top executives.
Id. at 575-80. Moreover, the Tyson board made multiple stock option grants identified as
“spring-loaded™ at irregular intervals, and all of them coincided with significant corporate
announcements, including the sale of a major subsidiary. /d. at 576. Finally, the
incentive plan in 7yson required that the exercise price “may not be less than the fair
market value” of the stock, without defining “fair market value” as its “then-current
trading price.” Id. at 575 n.15. In this context, the Delaware Chancery Court found that
the plaintiffs adequately alleged a claim for breach of fiduciary duty based on the board’s
repeated grant of these options. Id. at 574-75, 593; see also In re Tyson Foods, Inc.
Consol. S’holder Litig., 2007 WL 2351071, at *4 (Del. Ch. Aug. 15, 2007) (noting
“gravamen of [claim] lies in the charge that defendants intentionally and deceptively
channeled corporate profits to chosen executives”) (emphasis in original).

Finally, Plaintiff relies on Weiss, another Chancery Court decision relying on
Tyson, challenging a board’s issuance of 22 allegedly spring-loaded and bullet-dodged
stock option grants over the course of a decade. Weiss, 948 A.2d at 439. In denying the
defendants’ motion to dismiss, the Weiss court noted that the plaintiff had acknowledged
that “granting and receiving spring-loaded and bullet-dodged options might be an
appropriate exercise of business judgment in some circumstances,” but had adequately

alleged that the awards were “inconsistent with the expectations of the stockholders who
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approved the plans.” Id. at 439-40; see also Ausikaitis v. Kiani, 962 F. Supp. 2d 661, 677
(D. Del. 2013) (recognizing claim where Board allegedly violated shareholder-approved
plan and “masked” violations in yearly proxy statements).*

All of these cases are readily distinguishable from this one. In this case, there
were no years of back-dating stock options, lavish perks, or consulting contracts; nor was
there “transformational” news followed by an out-of-the-ordinary grant of stock options.
Each of these Delaware courts interpreted the allegations, taken as a whole, as an attempt
to “circumvent” or evade valid stockholder-approved restrictions, whereas the District
Court here found the opposite. (See R0O015 (the awards “cannot be viewed as
circumventing valid shareholder-approved restrictions upon the exercise price of the
SSARs”).) In any event, Plaintiff’s Delaware cases “are not binding on this Court” and
“not persuasive,” given the differences between Delaware and Utah law and the
undisputed facts here. (/d.)

Moreover, because these decisions were all at the pleadings stage, no court in
Delaware has actually “held that spring-loading equity awards constitutes a breach of the

fiduciary duty of loyalty,” as Plaintiff suggests. (Appellant’s Br. at 17 (emphasis added).)

* Plaintiff also may attempt to rely on the recent Delaware decision Larkin v.
O’Connor, in which the court followed its own CytRx precedent in declining to dismiss a
spring-loading claim. Tr. of Oral Arg., No. 11338-CB (Del. Ch. Mar. 31, 2016). As in
CytRx, Larkin involved the grant of out-of-cycle stock options to the company’s
executives immediately before the company made a series of transformative positive
announcements. (Larkin Compl. 9 31-70). Unlike the present case, the grants in Larkin
were primarily issued under a new compensation policy that the shareholders had not yet
approved. (/d.).
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Likewise, no courts outside of Delaware appear to have addressed “spring-loading”
beyond the pleading stage, and many have dismissed causes of action alleging spring-
loading. See, e.g., In re Ditech Networks, Inc. Derivative Litig., 2008 WL 820705, at *8
(N.D. Cal. Mar. 26, 2008) (dismissing spring-loading claims where plaintiff made only
conclusory allegations and did not plead claims with particularity); In re Keithley
Instruments, Inc., Derivative Litig., 599 F. Supp. 2d 875, 907-08 (N.D. Ohio 2008)
(dismissing spring-loading claims for failure to make demand on the board). Plaintiff
points to no appellate cases, nor any decision in any state but Delaware, that supports his
position. In fact, it appears that the only appellate courts to have considered spring-
loading claims have affirmed their dismissal. See Laborers v. Bailey, 310 F. App’x 128,
130 (9th Cir. 2009) (affirming dismissal of spring-loading claims for failure to make
demand); Rosenberg v. Gould, 554 F.3d 962, 967 (11th Cir. 2009) (affirming dismissal of
spring-loading and back-dating claim for failure to state a claim). The law in this area is
thus short on definitive pronouncements that spring-loading can ground a fiduciary-duty
claim under any circumstances, and replete with examples of courts dismissing alleged

spring-loading causes of action for failure to state a claim.

4. The Awards In Question Do Not Conflict With Public Policy

Plaintiff argues that, even though “spring-loading” has not been proscribed by
Utah courts, the Utah legislature, or even USANA’s own shareholders, this Court should
hold that it violates Utah’s “public policy” anyway. (Appellant’s Br. at 39.) In making
this contention, Plaintiff relies exclusively on a decision that predates Utah’s codification

of the business judgment rule by more than 60 years, and in all events gets that policy
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backwards. (/d. (citing Glen Allen Mining, 296 P. at 240).) Current Utah law protects
officers and directors from strict judicial oversight and the threat of “personal liability for
corporate decisions” except in the rare egregious case involving actual fraud or gross
negligence. See Utah Code § 16-10a-840(4). This position reflects a considered
judgment by the Utah legislature not to casually embroil Utah courts in evaluating the
wisdom of corporate decision-making. If this Court were to adopt Plaintiff’s rule, it
would require Utah courts to second-guess whether a particular action, made in
conformity with a compensation plan, nevertheless “undermine[d] the very objectives” of

30.) That, i turn, would chill corporate decision-making,

-

the Plan. (Appeiiant’s Br. a
making it harder for companies to attract and retain the most capable executives and
directors. Such a holding would undermine the balance the Utah legislature struck in
deferring to corporate decision-making, except in the rare case of malfeasance or utter
indifference.

The undisputed facts here do not involve concealing information or misleading
shareholders, and therefore do not represent that rare egregious case. Indeed, Plaintiff
does not and cannot explain how effectuating the will of the shareholders through the
shareholder-approved Incentive Plan was in any way “disloyal” to the Company. See
Criden v. Steinberg, 2000 WL 354390, at *4 (Del. Ch. Mar. 23, 2000) (“Carrying out a
predetermined stock option plan, approved by shareholders, entirely consistently with the
plan can hardly be characterized as an act of a “disloyal’ fiduciary.”). Because the “text”
of Utah’s business judgment rule “is the governing public policy in this area,” this Court

will “remain faithful to the public policy embraced by the legislature” by “applying the
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statute as written” to shield the challenged exercise of corporate judgment. Strohm v.
ClearOne Commc’ns, Inc., 2013 UT 21, 9 32, 308 P.3d 424 (discussing indemnification
of corporate officers).

Plaintiff is also wrong to suggest that spring-loading is against public policy as a
general matter. Although Plaintiff attempts to equate the practice of spring-loading with
certain other actions the S.E.C. has condemned, such as options “backdating,” that
attempt fails. (Appellant’s Br. at 22 n.11.) The S.E.C. has long brought enforcement
actions involving the backdating of options—i.e., deceptively manipulating the exercise
price after the options have already been granted. See U.S. Sec. and Exchange Comm’n,
Spotlight on Stock Options Backdating, available at https://www.sec.gov/spotlight/
optionsbackdating.htm. But it has never directed similar attention to spring-loading
allegations, given the very different conduct at issue. As the Court in Desimone put it,
“[1Tumping context-specific behavior involving varying motivations into generic
categories such as . . . spring loading and bullet dodging, and driving results by such
labeling, seems unlikely to do justice.” 924 A.2d at 938.

In fact, more than ten years ago, then-S.E.C. Commissioner Paul S. Atkins
highlighted various ways in which pre-announcement options grants benefit companies
and their sharcholders. See Paul S. Atkins, Comm’r, U.S. Sec. and Exchange Comm’n,
Remarks Before the International Corporate Governance Network 11th Annual
Conference (July 6, 2006), http://www.sec.gov/news/speech/2006/ spch070606psa.htm,
(hereinafter “Atkins Remarks”). In his public remarks, Atkins specifically noted that

“[i]n the best exercise of their business judgment, directors might very well conclude that
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options should be granted in advance of good news,” because that will “maximize the
value that the option recipient attaches to the option.” Id. Atkins further reasons that a
“board that makes a consistent practice of timing options grants before the stock price

rises should be able to pay lower cash salaries,” thereby minimizing salary expense for

the company—and thus appropriately “representing the shareholders’ interests.” Id.
Thus, even if Plaintiff could prove spring-loading here, public policy may, at
worst, view discretionary spring-loaded option grants as a mixed blessing, and in line
with shareholder interests. See Utah Code § 16-10a-624(1) (giving boards the right to
“determine the terms ﬁpon which the rights or options are issued” in absence of
shareholder direction). At a minimum, Utah’s public policy demands the utmost caution
in establishing a new form of liability over such grants in the absence of legislative or
shareholder direction. This is especially true where, as here, the awards accorded with a
compensation plan and thus fully “represent[ed] the shareholders’ interests.” See Atkins

Remarks.

C. Dismissal Of Plaintiff’s Claim Is Especially Justified Given
Rule 9(b)’s Heightened Pleading Requirements

Even if spring-loading allegations could constitute a breach of tiduciary duty in
some hypothetical circumstances, the District Court’s finding that Plaintiff failed to state
a proper claim for fiduciary duty on these facts was fully justified—and particularly so

1

under Rule 9(b)

’s heightened pleading standard.
As the District Court found, allegations of option spring-loading sound in fraud,

such that Plaintiff is bound to plead these causes of action “with particularity.” Utah R.
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Civ. P. 9(b) (“In all averments of fraud or mistake, the circumstances constituting fraud or
mistake shall be stated with particularity.”). Rule 9(b) “is not limited to allegations of
common law fraud,” but instead reaches “all circumstances where the pleader alleges the
kind of misrepresentations, omissions, or other deceptions covered by the term ‘fraud’ in
its broadest dimension.” State v. Apotex Corp., 2012 UT 36, 4 22, 282 P.3d 66 (applying
Rule 9(b) standard to plaintiff’s claims under Utah False Claims Act) (internal citations
omitted). Because Plaintift’s assertions regarding the Individual Defendants’ alleged
history of “manipulating the granting of equity awards” 1s at heart a fraud claim, the
District Court correctly recognized—and Plaintiff does not dispute—that he was
“required to plead his breach of fiduciary duty claims (1st and 3rd claims) with the
specificity required by Rule 9(b).” (R0606 (citing Compl. 4 45, 75-78, 83-86).)

A plaintiff cannot satisfy Rule 9(b) by simply alleging fraudulent conduct
generally, but rather must allege facts with specificity. Plaintiff failed to do so here. As
noted, Utah directors are “not liable” for an alleged breach of duty unless that “breach or
failure to confirm constitutes gross negligence, willful misconduct, or intentional
infliction of harm on the corporation or the shareholders.” Utah Code § 16-10a-840(4),
see also McLaughlin v. Schenk, 2009 UT 64, 9 20, 220 P.3d 146 (liability is limited to
situations of “oppression and misconduct by those in control”).

Here, Plaintiff has not, and could not, state his claim for breach of fiduciary duty
with the requisite specificity. Indeed, as the District Court found, “there is nothing in
Utah law or USANA'’s corporate documents that would have given the Compensation

Committee members any grounds to believe that they could be held personally liable for
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granting options before announcing earnings.” (R0614.) To the contrary, the Plan
expressly gives the Committee members “broad discretion in issuing SSARs” and
protects them from liability for their good-faith actions. (/d.) Plaintiff, who admits that
the directors followed the Plan’s terms, failed to plead with particularity that the directors
intended to violate that Plan, knew that their actions would violate the Plan, or acted with
utter indifference to the terms of the Plan. Accordingly, even if spring-loading could be
considered a breach of fiduciary duty in some circumstances, Plaintiff still failed to state
a proper claim here.

ii. PLAINTIFF FAILED ADEQUATELY TO PLEAD

CLAIMS AGAINST DIRECTORS AND OFFICERS
WHO MERELY RECEIVED EQUITY AWARDS

In addition to the claims against the three Compensation Committee members,
Plaintiff also attempts to state two claims against a// of the Individual Defendants—
including the six Officer Defendants and the one Director Defendant who took no part in
issuing the February 2014 SSARs—for breach of their fiduciary duties (Count Three) and
unjust enrichment (Count Four). The District Court properly dismissed these claims
because, regardless of whether Utah would recognize “spring-loading” liability, Utah
does not recognize claims based on mere acceptance of executive compensation.

A. The Mere Passive Receipt of SSARs Cannot Support
A Claim Of Breach Of Fiduciary Duty

ief alleges that the ten Individual Defendants—
including the seven who took no part in issuing the SSARs—violated their fiduciary duty

to the corporation merely “by accepting the spring-loaded SSARs knowing such SSARs
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were spring-loaded at the time of grant.” (R0288; see also R0278 (“each of the
Individual Defendants breached his or her fiduciary duty owed to USANA by knowingly
accepting the SSARs they knew were spring-loaded”).) This argument, which Plaintiff
addresses only in a footnote, fails for the same reason that Plaintiff’s first fiduciary duty
claim fails. (Appellant’s Br. at 26 n.13.) His conclusory allegations are insufficient to
state a claim under Rule 9(b)’s heightened pleading standard, given that Plaintiff nowhere
alleges that 1t constitutes “gross negligence, willful misconduct, or intentional infliction
of harm on the corporation or the shareholders” to passively accept an option that
someone else has awarded. As Tyson itself suggests, a spring-loading claim, even if
allowed, should be brought only against “the directors that approved [the] spring-loaded
... options” and the complaint should therefore name “only the members of the
compensation committee.” 919 A.2d at 591-93.

Plaintiff relies on Weiss to support the proposition that mere receipt of a spring-
loaded SSAR can establish a breach of fiduciary duty. But as the Plaintiff’s quoted
language from Weiss confirms, that decision was rendered “[u]nder the liberal pleading
standards of th[e]” Delaware courts, where “knowledge may be averred generally.”
Weiss, 948 A.2d at 449. By contrast, in Utah, such claims must be stated “with
particularity.” Utah R. Civ. P. 9(b). Far from pleading this claim “with particularity,”
Plaintiff’s only factual allegation with regard to receipt of the SSARs is entirely
conclusory: “[E]ach of the Individual Defendants breached his or her fiduciary duty
owed to USANA by knowingly accepting the SSARs they knew were spring-loaded, and

each was unjustly enriched by the receipt thereof.” (R0278.) This allegation does not
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begin to satisfy Rule 9(b). See Franco v. Church of Jesus Christ of Latter-day Saints,
2001 UT 25, 936, 21 P.3d 198 (“mere conclusory allegations in a pleading, unsupported
by a recitation of relevant surrounding facts, are insufficient to preclude” dismissal).

B. The Mere Passive Receipt of SSARs Cannot Support
A Claim Of Unjust Enrichment

Plaintiff’s claim for unjust enrichment is equally meritless. The District Court
correctly dismissed Plaintiff’s claims, which again consisted of nothing more than
conclusory allegations. As the District Court found, Plaintiff failed to allege that the
Individual Defendants who received the February 2014 SSARs either appreciated or had
knowledge of any unjust benefit, as required by Utah law. See Desert Miriah, Inc. v.
B&L Auto, Inc., 2000 UT 83,9 13, 12 P.3d 580 (“the conferee must appreciate or have
knowledge of the benefit™). Plaintiff’s repeated citations to Delaware authority and the
CytRx decision do not support his argument, as Delaware law contains no similar
knowledge requirement. Compare Nemec v. Shrader, 991 A.2d 1120, 1130 (Del. 2010)
(requiring only “(1) an enrichment, (2) an impoverishment, (3) a relation between the
enrichment and impoverishment, (4) the absence of justification, and (5) the absence of a
remedy provided by law”).

Moreover, even if the Individual Defendants hypothetically had known they were
receiving some improper benefit with the February 2014 SSARs. The District Court
properly held that the Complaint failed to allege that they accepted and r’etaiﬁed the
benefits “under circumstances that would make it unjust” to do so. Emergency

Physicians Integrated Care v. Salt Lake Cty., 2007 UT 72,911, 167 P.3d 1080. For an
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unjust enrichment claim to survive, “the enrichment to the defendant must be unjust in
that the defendant received a true windfall or ‘something for nothing.”” Id. §26. In his
limited allegations related to this claim, Plaintiff fails to allege a single fact suggesting
that the Individual Defendants received “something for nothing” through the SSARs, or
were otherwise undeserving of their incentive compensation. “To the contrary, the
Complaint makes clear that each of the Individual Defendants had substantial
responsibilities and duties to perform at USANA, and that, under their watch, USANA
had outstanding financial performance.” (R0616 (internal citations omitted); see, e.g.,
R0O276 (“2013 was an exceptional year for USANA,” marking the “11th consecutive year
of record sales and our fourth consecutive year of record earnings”).) The substantial
value that the shareholders have received since the Complaint was filed, and before most
of the awards have even vested, further Belies the allegation that the Individual
Detendants were enriched “unjustly.” Accordingly, Plaintiff failed to plead “specific
facts showing that the value of the [Individual Defendants’] work was less than the value
of the [SSARSs] they received.” See In re Ditech, 2008 WL 820705, at *9; see also Desert
Miriah, 2000 UT 83, § 17 (aftirming dismissal of unjust enrichment claim where plaintiff
failed to show inequity).

III. PLAINTIFF CANNOT MEET THE “DEMANDING STANDARD” OF
PLEADING A CORPORATE WASTE CLAIM

The District Court was also correct to dismiss Plaintiff’s final claim for relief
brought against the three Compensation Committee members for “Waste of Corporate

Assets.” (R0288.) Plaintiff’s brief spends barely half a page on its “waste” claim, and
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cites no Utah authority to support it. This Court need “not address arguments that are not
adequately briefed.” State v. Thomas, 961 P.2d 299, 304 (Utah 1998); see also Utah R.
App. P. 24(a)(9) (requiring an appellant’s argument to “contain the contentions and
reasons of the appellant with respect to the issues presented”).

In any event, this claim is meritless. Initially, there is substantial doubt as to
whether Utah even recognizes a claim for corporate waste. This Court has previously left
open the question of whether such a claim exists independent of a breach-of-fiduciary-
duty claim. See Reedeker, 952 P.2d at 587 n.11 (declining to reach defendants’ argument
that plaintiff’s “breach of fiduciary duty and his mismanagement and waste claims do not
exist as independent claims because mismanagement and waste merely identify ways in
which a trustee may breach his or her fiduciary duty”). In light of the specific conduct
and liability standards set forth for fiduciaries in Utah Code § 16-10a-840, any allegations
related to waste of corporate assets would neceséarily be encompassed within a claim
related to a director’s breach of fiduciary duties.

Yet even assuming an independent corporate “waste” claim exists under Utah law,
the District Court properly held that Plaintiff’s conclusory allegations cannot surpass the
high bar for a claim of corporate waste. Waste occurs if a “payment has no relation to the
value of services for which it is given.” Rogers v. Hill, 289 U.S. 582, 591 (1933)
(emphasis added). Utah has not weighed in, but other jurisdictions confirm that this is a
“demanding standard.” Daley v. Alpha Kappa Alpha Sorority, Inc., 26 A.3d 723, 730
(D.C. 2011) (allegations of unusual lump-sum payments failed to meet “demanding

standard” of showing that claims are “egregious and irrational”); see also Seidman, 14
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A.3d‘at 50 (“waste entails an exchange of corporate assets for consideration so
disproportionately small as to lie beyond the range at which any reasonable person might
be willing to trade” (internal quotation omitted)); Brehm v. Eisner, 746 A.2d 244, 263
(Del. 2000) (waste claims are confined to “unconscionable cases where directors
irrationally squander or give away corporate assets™); Smith v. Dunlap, 111 So. 2d. 1,4
(Ala. 1959) (waste claims must show “that the directors have not acted in good faith or
that the compensation fixed by them is so excessive that it bears no reasonable relation to
the services for which it is given”).

Moreover, to challenge executive compensation issued pursuant to a shareholder-
approved plan as corporate waste requires allegations that “establish a complete failure of
consideration, and not merely the insufficiency of the consideration received.” In re
3COM Corp. S’holders Litig., 1999 WL 1009210, at *4 (Del. Ch. Oct. 25, 1999)
(emphasis in original). Under this standard, “[t]he company would‘literally have to get
nothing whatsoever for What it gave.” Id.

In the face of these exacting legal requirements, Plaintiff contends only that the
February 2014 SSARs (or at least the spring-loaded portion of them) constitute “waste”
because they serve “no valid corporate purpose.” The awards here have not only served a
“valid” corporate purpose, but the specific valid purposes the shareholders have twice
blessed: first in the 2006 Incentive Plan, and later, in the 2015 Incentive Plan containing
the same relevant language. These awards were issued in line with the Plan’s goals of
providing long-term executive compensation to attract the most capable candidates and to

incentivize existing management to stay with USANA and devote themselves to the
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Company’s success. Although Plaintiff purports to challenge only the “amount” of the
grant as wasteful given the strike price of $57.62, that was merely the price mandated by
the Plan, such that the Committee’s discretionary decision falls well within the confines
of the business judgment rule. Even if Utah would recognize a waste claim, Plaintift’s

conclusory allegations simply do not state a claim for relief.

CONCLUSION

For the foregoing reasons, the judgment of the District Court should be affirmed.
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