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Ciby Transp. Co ove Winker, 22 S.W. 541 (Tex. App 13

STATEMENT OF JURISDICTION

The aubthority which confors Jurisdiction on the Court to
hear bhis Appeal ds Srbticle VYITLH, Section 3, Ubtah Btate
Constitutiony Ubah Code SGnnotated section 7853, Rule 2000,

P

Ulals Foales of dppellate Frocechare.,

Lo Whebther the trial cowbt erved by ruling in favor of


http://nt.it

R st /P Laint 1 F

P on its Motion for Summary Judgment when
Defendant /dppellants had established that the sign was
o !

appurt

want to bthe property when deeded to

Respondent /Flaint ifFs.,

Thie standard of review to be applied to this issue is
correctness without deference to the trial court, because
where thore have been no assessment of the credibility of

wilnesses

o their competence to testify, the appellate court
i in o as gooad a position as the trial couwt to Find the facts

basmd upon the written record. In Ee Infant Anonymows, 740

Fuo2e 16 Ubah Oty Gpp. 19288) .

P

e Whether the trial court erred by granting Summary

Jualgment in Favor of Flaintiff/Respondents when the ultimate

fFact of easement is whether Defendant/ Appellants

amerit shaouwld have b

o cedpbive or dmpli a2y given bo

the dury.

The starndard of review to be applied to this issue i

again the correctns of the trial couwrt’™s decision without

cle

ETECE

L, 767 F.2d 1738 (Utah Ct. App. 1989).

S Whether Summary Judgment was appropriate when a

gquastion of fact existed concerning the matter of the

era st ., The fachts v

raisad by the pleadings and

af i davi

of review to be applied is the correctness



standarcd., In

Infant Anonymous, 760 F.2d 92146 (Utah Ct.

1983480 .
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ETERMINATIVE STATUTES AND RULE

- A S R St 2

i

Conslt., art. I Section 102

the right of trial by Jury shall
I'n courts of general

toin capital cases, a jury shall
ight durors. In courts of inferior

a Jury shall consist of fouwr Jjurors.

LA (G verdict shall be unanimous.
Fourths of the jurors may find
’ Jrry in civil cases shall be waived
demanded. "

) v
[

T criminal

Code Gnnot. se 78212 (19573

Fact, where the trial is by Jjury,
mantioned in the next sechtion

: T are to be decided by the jury, and all
eyvidence thereon is addressed the them except whean
ot e p i i ‘

TETL e

Cade Grnot.

ction 78211 (1993

“"In oactiorns for bthe recovery of specific real or
parsonal property, with or without damages or for
cladimed For dnjuries, an issue of fact may be
j unless a jury trial is waived or a

Code Grnot. section 78-40-1 (195350
" action may be browght by any pe
another who claims an estate or

Yoo an interest or claim
property adverse Lo him, for the
armining sorh adverse olaim. "

App.



Fule 28 Ca), Ubtah K. Civae Fas

Right preserved. The right of trial by jury as
: i cosbitution or as given by statute
shall be preserved to bthe parties."

STATEMENT OF THE CASE

a. MNature of the Case
This is an Appesl from a civil Order Granting Suwnmary
Juiclgment and Summary Judgment by the Honorable F.ol. Gunnell,
Diztrict Judge in the First Judicial District Couwt of Bosx
Elcder County.

b. Course of the Froceedings and Disposition at the Trial
Court

Lily Fond Aessociates brought this action in the First
Disteict Couwrt of Box Elder County to guiet title in their
property against the olaimed right of Defendants to maintain
a sign advertising thair motel on the premises. Lily Fond
Associatas noved For Summary Judgment, which Trial Court

Juage Dunnell dn his Findings and Ruling and Memorandum

Decision, decided in favor of Plaintiffe.

. Relevant Facte

Lo Appellants are owners of a sign which was on the

subiect property for over forty vears. The owners contract



of proerchase spoecifically outlined the sign and the property
on which 1t is sitwaled.  The sign had been wsed
continuously, openly, hostilely and adversely at its present
location for over forty yearsa,

o
K

Sao The sign was visible as an appurbtenance,

E )

hinent, ke

Hbament and structure upon the property in

question.

to any appurtenances or encroachments existing thereon.

SUMMARY OF THE ARGUMENT

Tl aliaheod that the easement was

appue tenant by

Fyving requiremaents of appurtenance as

de

cabed by the Utah Supreme Cowrrt din He

Commicsion, 21 Utah Sod 2342, 445 P.2d 708, 710 (19468). In

this ¢

Lhe siogn w chviously permanant and it was obvious
o anvone diriving by or owalking by that it was being wsed.

The Land owner should have macde some atteopl to get rid of

the wsign befors 16 they did not want it there. There i1s &

umption that there was a grant of easement in favor

Decauwse the landowner had the power to remove

Whet her o nob therse was a prescriptive easement and

e b

zion by defendant of the property by



placing « stan on Lhe propet by wos adverse 1o an ultimale
facl vpon whiirch Ehe oy would base a decistan as to whom
should provatl tn Lhis race. Ullimate facts are not Lo be
wilhhold from Uho ooy, Miiw 1o a gquestiron regar ding Lhe
posoe o 1on of proporly an Lhal Lhe ign was on Lhe

Flotnt i fa” prapor Ly bub hadd bhoen voed for forty years.  Thao
indolzen o trghl Lo vty traal whiich was dented by Lho

cout b ogrant ing stunmar sy adament

Srunmeu v nedament s ot appropr tate whinte there 14 a
quersl ton of facl g a1aed by the prleadings and affidavits that
15 maler ral to the teosolulton of the cade. Summary  Jjudgment
was ol opprapr 1ot horo e awse ther e was an 1osue of
mater 11 facl concorning the axaislence of some | and of
eascmnent, whothor proascrapbove or smplied @ arsed by the

pleadings and affidava by,

ARGUMENT

I. THE TRIAL COURT COMMITTCD FREJUDICIAL ERROR BY RULING

IN FAVOR OF MLAINTIFFS WHEN THE DEFCNDANTS CSTARBLISHED THAT
THETR SIGN WAS AFPFURTCNANT TO THE PROPERTY.

Appua Leant meane Lhal Fhe r1ght pacaoes with the tille
to the lTand the agh!t s atbached to.  When an easement 1s
appru Lenant ol means Thioot Lhe o rghl of wse of one person™s
Land for the honefrl of another prece of land is o legal
raghl Lhinl pos oo wilbiy Ll le of erther prece of properly.

Ther 1 aghl af The awnme of the "dominanl estole" to use of Lhe

"acag vronl eotai o™ pemorns of Lille to the sorvienl eslate



changes when the sasement or right to uwuse is appurtenant.

The Utah Supreme Court has said:

hawve
have : "
which are open

of a permanent character, that
i favor of the land sold, that

in favor of the land sold, and
and plain to be seen, and are

ary Foro i use and convenient
expressly reserved by the
appurtenances to the land."

e Foad Conmission, 21 Utah 2d 242,
T10 C1948) .

']

inton v.
A% P, T 708,

nature,

T the pro
having bheen erected to stand permanently, which it did for
forty or more yvears,  The placement of the sign was open and

M. The uwse of the land by

continutous and plain to be

having the sign placed where it was located was reasonably

nec e Ay for bhe wse and convenient enjoyment of the

ause it

property where the Bushnell Motel is located, be
draws the attention of potential customers to the location of

the motael and gives them directions as to how to get there,

omers wowld not know or even think of

which potential cust

let bthoem Enow that there is a motel near by.

rvient estate in this case-—-—the

The: grrantors of the
U. 9. Governmsnt and Brighsm City-—did not expressly reserve

o wilth the

the rights in their 1, bhus the ameant pas

propecty as an appurtenant easement.



The Utah Suprence Cowt has also indicated:

"

“ In order to settle rights in land to the
benefit of the persons profitably uwusing the land
and to avoid the impossible burden of proving an
ancient, actual grant Lo wse the property, the
cowrts of this country early adopted the legal
fiction of a lost grant, whereby proof of
corbinuous wse for the prescriptive period, openly
ancl with knowladge of the landowner, was sufficient
to raise a presumption of grant, which in effect

a positive rule of law. The fact that the
cprantor with krnowledge of such wse, makes no
rotest against 1t is proof of his recognition of a
im oof right in the grantee. In other words, it
L 1y paumed from the landowner™ s
defined period of time in the
land, he having the right and
showser. Tiffany on Eeal Froperty

" Eiatohoens, Utah,

to stop

1191

I X
d 0 R

in the present case the Defendants in their AfFFidavit in
Opposition to Huammary Judgment state wunder oath that the sign
has =tood in its place on Flaintiffs® land for over 40 vears.
Accorading to tah law as cited above, it is thus presumed
Ehat Uhe wse of the land is by way of grant, because the
pradecessors in mwnwréhip never in 40 years, made any attempt

to shop the wse of Lheir properlty.

IT. THE TRIAL COURT VIOLATED DEFENDANTS® RIGHT TO A JURY
TRIAL ON THE ISSUE OF FOSSESSION OF THE LAND ON WHICH THEIR
SIGN WAS FLACED BY GRANTING SUMMARY JUDGMENT AND THERERY
WITHHOLDING AN ULTIMATE FACT FROM THE JURY.

The Defendants in this case had a right to a jury trial



on L

what

h

whet her an eas

enant in their favor existed

tvoe of e

ment it mav he. The Utah Code states i

pertinent part:

andc

"I oactions for bhe recovery of specific
personal property, with or withoout damage . . @an
Lasue Of fFact mav he Fried bv a iurv unl 5 A TWUEV
trial i1s waived. . " Utah Code Annot. section
TRl (195 .

and

n

The HEah Sopremne Couwrt interpreted the same provision

ad this bo save

"o o It ods ouwr opinion that the above lanouacge,
if given a reasonable and rational construction,
must bhe interpreterd as declarinog that all lessues oF
fact relating to possession and right to possession
of specific real or personal property may be
cletarminea A dury unless a jury trial is wailved
ancl v. Wilson, 8 Ulah 2¢ 11, 14--15,

More recently bthe Utah Sooreme Couwrt has said:

Fight to a jury trial on all
in any action to determine the
ion of real property. Holland v
11 5 Fodd 2590, 2682
i tion 78-21-1 (1987) 3
tal o  The pre case is clearly
one Lo Fmine the right Lo po 5 1real
property.  Thoroafors Uhe Hansens were entitle to
hrave the gquestion of the location of the corner
detormined by the jodge only @f Uhat question is
one of law." Hansen v. Stewart, 761 F.2d 14, 15
(Ut ah 1968 .

TR
right. to pe

IR

In the present case the main issus is one of the right

10



of Dofendants to place a sign and maintain it on Flaintiffes’

land.

Sy a guastion of fact concerning an

interest in real property.  Thus by & straight forward

reading and application of the above law, Defendants had the

right to a dwey trial which e

denied by the Couwrt’s

crrant dng suwmmary  Judgment .

The Utah Supreme Cowt has also saild:

"eow W We oare convinced from the whole record that
: wmhanbial contradictory evidence on

which, in recognition of well

righbs guaranteed by owr state

tutes and rules, and the

ally, required giving the case to

duwry. o WY Finlavson ve Brady, 121 Utah 204,

Frodd 491, 492 (1952).

Ty Lhe present case Defendant maintainsg that his

cantract specifically mentions the use of the sign and

[T

Ly dn G Lion (8 AtFidavit of Michs

2] HMemmert in

Opposition to Summary Judgment), while Flaintiffs maintain

that no brs

e can be

on the record of title of any
menbion of a grant of an easement to Defendants (HSee
Faragraph 12 of Menorandam in Support of Flaintiffse® Motion
for Summary Judament) . These two pileces of facts in

t hizms

are sl

1ly contradictory and the guestion

should have been

to the jury on this baszis.

The Utah Supreme Courlt has saids

11



"o o W I International Harvester Credil GCorp. v.
Tractor, Utah, &246 F.2d 418 (1981), we held
T section 10 of the tah Constitution
the right to trial by jury on legal

NEACAN civil cases. That basic right is also
codifi in the Ju Code, U.C.A. 1957, section
TE-EL - Dewveral i acl by appellants  iIn
thaeir complaint were e by jJury, and if
resolution of those 1o 5 wWere necessary to proper
disposibion of this casoe,
wer woula be obliged to remand this case for
determination by the jury. « « " Welch Transfer
and Storage yv. Qldham, 66I F.2d 73, 75-76 (Utah
1983 .

In the instant case the igsue of whether an easement in

favor of Defendants exists is triable by Jjury and the

resclut tor of that lesue 1s necessary to the proper

disposition of this case becauwse 1t is the central issue in

the whole dispote.  Thus the Supreme Court is "obligrd to

remand this case for trial before a juwry."

A ultimate Fact is one that shouwld never be determined
by the Couwrbt, in any case tried to a jury or to be tried to a

Jury. Tewas City Travsp. Dol ve Winter, 222 S.W. 541, 942

(Test, App. 15200 . In the instant case the main issue 1 one
involving a right to wse and possession of properbty and one
for which the right to a jury trial is guaranteed. Thus the
fact to be determined is an ultimate fact and shouwld have

beean left to a jury to decids.

ITT. SUMMARY JUDRGMENT WAS IMPROFER BECALSE THERE WAGB A
GENUINE ISSUE OF FACT CONCERNING THE EXISTENCE OF THE
EASEMENT AND WHETHER THE FOSSESSION OF THE FROFERTY WHERE THE

12



SIGN WAS FOSTED CONSTITUTED ADVERSE FOSHESHION.

The Utah Supremns Court has said concerning the grant of

summary  judgment

".oow W It is o a well-settled principle of law that
summary judgmant can only be granted when there is
ro dispat Lo a material fact. Russe Far bk
Gity tah Corp.. @9 Utah 2d 184, 506 F !
1975y Controlls eceivables, Inc. v. Harman, 17
Litah 2d 420 : BO7 (1944) . The purpose of
sitmmar vy juadgment to save the expense and time of
the part: anc the cowt, and if the party being
] wlal not prevail when the faclbs are
sorably for his position, then
Fiowld be granted. Holbrook Do. Y.
a2 191 1978).  If there is a
raisad by the pleadings or
cowrt 1s precluded from granting
toh wve Sugarhouse Finance Co.,
»2d TEB (194687 Ve

Inc., 621 F.2d 1249, 1252

1o

Judogm
Utah,

vtion of F
icavite, the
summary dudgment.. 1
& ah |
rwiclk Desw

a material fact was raised by the

I the
pleadings and affidavits concerning the existence of an

easoment in Favor of the Defendants. Defendants® AfFfidavit

on Flaintiffs™ land for more than &40

showeaad hat

The sign g

Yet Flainbiffs predecessors in interest never made

YRS,

any etFort Lo make Defendants move the sign.

befare, Flaintiffs® Memorandum in Support

v i sous

of FPlaintif+F s Motion for Summary Judgment states that a

check of the Litle re closes no grant in Favor of

Deferndants’ use of Lhe property for the sign, and Defendants’

13



afficlavit in Dppo

sibion to Summary Judgment delcares that

their sales

contract specifically mentions the sign.  This

would create as before discussed a question of fact for the

Jury, a material facl. It also creates a presumption of
grant. to the Detendants when considered with the fact that no

move was aver made Lo make Defendants move the sign. These

facts as discus

2l are enouwgh to defeat a motion for summary

Juclggmes it

CONCL.USTON

There is a presumpltion that some kind of easement exists
in favor of the vser of land owned by another when the

landowner does nob obiect or take any action to discontinue

the user.  This ms From the tTheory of lost grant.  This

creaatod a gquestion of Fact to be determined by Uthe jury which

skl o ogranted beocauwse Lher

@ ds oa right to jury

trial guarants

ol by constitution and statute Ffor cases

invaolwving the right to ion of int ¢ i land.

The defendants in had an appurtenant easement

or at least the question showld have been sufficiently raised

by thi pleacdin anc affFidavits when detendant satisfied at

Ite]

leost most of the reguirenents for an appurtenant sasement as

wiall as a presumsed grant of easement.

eticharit s

respectfully request that the Utah Supreme

14



Court remand for trial by jury on the issue of whether some form
of easement was created in defendants by their having had a sign
for over forty years on another's property without any objection
or any communication at all concerning the placing of the sign in
forty plus years.

Respectfully submitted this 19th day of October, 1990.

\
4

DALEM.' BORYUS
Attorney for Appellants
CERTIFICATE OF MAILING
I hereby certify that I mailed four true and correct copies
of the foregoing BRIEF OF APPELLANT to Plaintiff/Respondents'
attorney, MERRILL G. HANSEN at 1245 Brickyard Road, Suite 600,

Salt Lake City, UT 84106, this 19th day of October, 1990.

DALE W, ‘DORIUS'

ADDENDUM
Order on Summary Judgment dated May 21, 1990.

Order dated July 19, 1990.

15



RECEIVED

MAY 16 1999
MERRILL G. HANSEN #1341 OALE M DOR 3
Attorney For Plaintiff ALy at Law

1245 Brickyard Road, Suite 600
Salt Lake City, Utah 84106
Telephone: (801) 484-3000
IN THE FIRST JUDICIAL DISTRICT COURT, IN AND FOR

BOX ELDER COUNTY, STATE OF UTAH

LILY POND ASSOCIATES; and
SHOPKO STORES INC., dba
UVALCO, a Minnesota corporation,

Plaintiffs, ORDER

ve.

LYMAN W. HEMMERT, MICHAEL
HEMMERT, LINDA HEMMERT, and
BUSHNELL MOTEL, AND JOHN DOES

Civil No. 890000397QT
I THROUGH X,

Defendants. Judge Gunnell

This matter having come before the Court and pursuant to
Plaintiffs' Motion For Summary Judgment, supported by a
Memorandum of Points And Authorities, and a Reply Memorandum, and
Defendant having objected and filed its Memorandum of Points And
Authorities in support of its position, and the Court having
reviewed the Motions and Memoranda, and having issued 1its
Memorandum Decision, dated April 23, 1990, wherein Plaintiffs!'
Motion For Summary Judgment was granted as to all issues of law

raised in Plaintiffs' Complaint, with the exception of attorney

fees and Court costs,

NOW THEREFORE, and good cause appearing, it is hereby

ORDERED, ADJUDGED and DECREED that all causes of action set



forth in Plaintiffs' Complaint For Quiet Title is, and the same

are hereby granted.

DATED this &[ day of \fr\f\ Ja vy , 1990,

BY THE COURT:

/5]

F.L. Gunnell, District Judge

Approved As To Form:

Dale M. Dorius
Attorney For Defendants

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of

the foregoing ORDER, postage prepaid, this ééréz day of
;i224021 , 1990, to:
7

Dale M. Dorius, Esq.
Attorney For Defendant
P.O. Box U

29 South Main Street
Brigham City, Utah 84302

Lredere BT,




M. DORIUS #0903
w.

)
Main Street
City, Utah 84302

;§

0.

E

i

IN THE FIRST DISTRICT COURT OF BOX ELDER COUNTY, STATE OF UTAH

LILY POND ASSOCIATES; and ( ORDER
SHOPKO STORES INC., dba

UVALCO, a Minnesota Corporation, (

Plaintiff, (
vs. (
LYMAN W. HEMMERT, MICHAEL (
HEMMERT, LINDA HEMMERT, and
BUSHNELL MOTEL, and JOHN DOES ( Civil No. 890000397QT
I THROUGH X,
(
Defendants.

The above-entitled matter having come before the Court on
Defendant's Motion to Set Aside Plaintiff's Order, the Court
havng reviewed the file and pleadings contained therein, hereby
dismisses Defendant's Motion as of June 27, 1990. The Defendant
had no notice of Plaintiff's signed Order on May 21, 1990,
Defendant having filed an Objection to this Order on May 18,
1990, and Plaintiff filed a Request for Hearing. The Court,
without notice or Memcrandum Decision to any of the parties,
signed the Order on May 21, 1990. Defendant's appeal time is to

run from June 27, 1990 and the Order signed by the Court on May

21, 1990 remains in effect.

DATED this {2 day of July, 1990.

/s/ F. L. GUNNELL
F. L. GUNNELL




CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of
the foregoing Order to the Plaintiffs' attorney, MERRILL G.

HANSEN at 1245 Brickyard Road, Suite 600, Salt Lake City, UT

84106, this ézlﬁ day of July, 1990.

DALE“M. DORIUS
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