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IN THE SUPREME COURT OF THE

STATE OF UTAH

LAVON BELNAP DUNCAN,
Administratrix of the Estate of
Marion W. Duncan, Deceased,
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Plaintiff and Appellant, -~ R

i Suprenie Coart, Utch

Ve Case No.

WESTERN REFRIGERATION CO.,
dba UTAH ICE & STORAGE
COMPANY, and NORTON F.
HECKER, and HARTFORD ACCIDENT
& INDEMNITY COMPANY,

9173

Defendants and Respondents.

APPELLANT'S BRIEF

Ramon M. Child
Child, Spafford & Young
Salt Lake City, Utah
Attorneys for Appellant
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POINT VII. THE COURT HaRED IN REPUSING {0 HULRE
AS A MATTER OF LAW THAT NORTON F, HECKER WAS
ACTING WITHIN THE sSCHPE OF HIS BMPLOYMENT AT
AT TIME OF THE ACCIDENT., . & . . « o o .+ o « 28

POINT VIIX. THE COURY ERRBD IN RIPUSING TO IN-
STRUCT THR JURY AS T0 THR BFPHECT OF PRIOR
INCONSISTENT STATHMARMTI GIVIN BY A PARLY TO
THE ACTION o . . o « v v ¢ 4 o &
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ferred to as Utah Ice ¥ Storage Company, which vehicle
was beiny then driven by the defendant, <orton F. Hecker
Death resulted about szae bours after the fatal acci-
dent, which occurred at approximately 7:30 A.M. on Aug-
ust 27, 1958, The decessed did not regain consciousness.
The weather was dry amd clear.

A statement stipulated ts and read into the re-
cord on ithe part of Mrs, Darlene P, Offdcer (R, 220-223)
established that prior to the collisioa Mr, Duncan hed
left a panel truck, beinyg driven by ¥rs., Officer and
parked facing North at the Bast curb of Main Street
opposite the Duncan home nt 1490 South Main, 321t Lake
City. Mr. Duncan crossed Main 5Street to the West for
the purpose of obtaiming a pillow to sit on in the panel
truck enroute to Ogden. Mrs. Off icer saw him run {rom
the center striaaé toward the Yest curb and take a pillow
from a pick-up truck parked at the West curb, She there.
after was looking North and did not observe him again un.
til after the collision which she estimates took place
about one minute af ter she last observed him, She did
not see the collision, nor did anyone else exceyt the

mﬁe{m‘umﬁ“tﬂn\ ﬁlwimmﬁgk&‘)ﬂ/)m\‘[z/m/ by the Institute of Museum and Library Services
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The most probable inference was that My, Duncan
was returning across the street at the time he was
struck. There was no marked cross-walk at the point
of crossing.

1I

The contested facts are as follows:

A, Plaintiff inttw&wﬁe& testimony that lorin €,
Kelly heard part of a conversation between his wife and
Norton Hecker, prior to the arrival of the police, where.
in Mr. Hecker said that he didn't even see ¥r, Duncau
(r. 130).

B, Defendant introduced testimony that the de-
fendant, Norton Hecker was traveling Worth about three
car lengins behind & cur in the outside lane of traffie,
and about one-half car lemgth to the rear of a car trave
eling Worth in the inside lane to his 1cfy (R, 172-173).
These three cars bad countinued the sane relative posi-
tions at least since passing Seventzenth South Street
(R, 189) and were traveling between twentyfive and
thirty miles per oour as they approached the ares of
1407 South (R. 173); that because the other two cars
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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msgn to slow down he also started to slow and because
the car in front of bim had almost come to 2 stop hbe
had to apply bis brakes harder; thet while he was s1id-
ing his wheels and had alamwst come to a stop, Mr. Dune
can came right over and off of the fender of the car on
his left, baving been either hit or burled, and struck
face first into his windshield (R, 174, 175, 187);
that he dida't have time to deteraime whether Mr. Duncan
had been running or what (R, 174); that he never saw
Mr. Duacan with his feet on the ground (B, 182); that
a pillow came fiying through the air just abead of ur,
Duncan, but that he dide't st any time sze the pillow
in Mr. Duncan's sang (R. 175, 182); that e¢ither the car
on ikis left or the car ahead of him cansed their Lrakes
to sgueal, probably even before his started and ke bave-
1y missed colliding with the car shead of hiam which bhad
stopped (R, 183); that both of the other cars came to a
stop in the same relative positions except that the rear
bumper of the cer ahead in his lane of traffic was only
about two feet ahead of his froat tumper (R, 150-181);
that both of these other cars were there and stopped
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scene while he was back looking at Mr. Duncen's body
(x. 177, 181); he denied saying to Mrs. Kelly before
the pelice arrived, "I didn't even see him” (R. 178).

Omn cross-exanination Norion Hecker admitted
telling Ofyicer Begent at the scene that the man he
struck came from im front of a truck travelimg om his
left and ran into the side of his car (R, 185); he did
ot recall saying in Richard Dumcen's presence after
talking to Off icer Degent that a truck turned out to
avoid Mr. Duncan and that he loeked up and toere Mg,
Duncan was and he walked into the car(R. 18¢); be
denied saying in rg., Officer's presence after talking
to Off icer Begent that the sus appeared to be in Mr,
Puncan's eyes (R, 137); he admitted teliinmg Officer
Begent later in the day &t bhis office, "I remember
that the man was waving a pillow that e had in his
band.” (R. 155); he aduitted telling Officex BSegent
later ia the day at his office that r. Duncan was
hit or hurled into his windshield by a light colored
sedan on his left (B. 187); he admitted telling
Of ficers McGarry and Lyman at the Police 3tation on the

« gibrary Services and Technolpgy Act, administered by the Utah State Library.
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6
to a near stop after iuc impact and thea turnmed to the
right in front of his car (R, 188); ke told how wificer
Begent in his presence ran a brake test on hds car at
tue scene of the accident coming to 8 dead stop from a
speed of thirty miles per hour (B, 188).

On cebuttal Yortonm Hecker acknowledged thet he
never told the investigating officers about the car
that preceded him in his lane of traffic which stopped,
reguiring him to stop (R. 325-322¢); he was unable to
describe either of the other automobiles (R. 185-190);
he testified that he did not sound his horm or twurs out
to aveid the accideat (R. 230).

€. By way of further impeachment the plaintiff
1ntroduae§ evidence on rebuttal as follows:

e, P . &c%enn#, an elderly lady, was water~
ing her lawn with her back to the street at the tine of
the accident. She heard, but did not see the sccident
and upon turuing around saw only one car, Mr, Hecker's
(k. 195-197); Richard Duncan, 13 year old son of Harion
Duncan, deceased, standing in the hall of the Duncan
home on the west side of Main Street heard the sereech

Spogasorgd by the S.J. Quinn w Li, U, )\/ hy maw A[,L{u\aum ibggry Seyvice
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MOTION THAT THE JURY BB DIRECTED 25 A MATTHER OF LAW
THAT THEY CQULD NOT FIND CONTRIBUTORY NRGLIGIHVCE
AGAINST MARION W, DUNCAN,

POINT V

THE COURT BRRED IN INSTRUCTING THE JURY AS Y0
THE LAW OF LAST TLEAR CHANCE APPLICABLE 10 THIS CASE,
AND IN REPUSDNG TO GIVE THE INSTRUCTION ON LAST CLEBAR
CHANCE SUBMITTED BY THE PLAINTIFF,

POINT VI

THE COUART BRRED IN REFUSING TO PERMIT THE PLAIN-
TIFF TG INTRODUCE BVIDENCE ON THE LENGTH OF SKID MARES
IN RRBUTTAL AND IN PURTHER REPUSING TO PERMIT THY PLAIN.
TIFF TO REOPBN ITS CASE IN ORDER 10 INTRODUCE SAID BVI-
DENCE,

POINT VIX
THE COURT ERRED IN REFUSING T0O RULE AS A HATTER
OF LAW THAT WORTON P, HECEBR, WAS ACTIMG WITHIN THE
SCOPE OF HIS EMPLOYMENT AT THE TIM® OF THE ACCIDENT,
POINT VIIX
THE COURT BRAED IN REPUSING TO INSTRUCY THE

JURY AS TO "HE EFFRCT OF PRINR INOONSISTENT STATEMENLSS
GIVEN BY A PARIY IO THE ACTION,

ARGUMBHNT

POINT I
THR COURT BRRED IN PRRMITTING THE WITNBSS, LoRIN
KBLLY TO IHSERY HEARSAY EVINERCE INTD THE RECORD OVER
THE OBJECTION OF T:H PLAINTIFF.
The witness, Lorin Kelly, testified on bebalf of

the plaintiff that he arrived at the scene immediately
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and that he ". . didn't have no time to determine whethe
he hed been running or what” (X, 174)., In cross-exami-
oation he further stated that he at uo time saw the de-
ceased with fiis feet om the ground (R, 182), but that
be was burled by the car on defendant's lefy into de-
fendant's windshield (R. 187).

The objectionable questions complained of and
the answers compelied thersby could not in any way ia-
peach the testimony of Mr. Xelly as to what he bheard the
defendant, Norton Hecker, say nor did they produce sube
stantive evidence of what Mr. Hecker of Wr. Duncan, the
deceased, did or did not do. They did, bowaver, serve
to mislead the jury to the prejudice of the plaintifif,

POINT IX

THE COURT BRRED IN INSTRUCTING THE JURY wWITH
RESPECT 10 CONTAYBUTORY WICLIGINCE AMD IN BERUSING TO
INSTRUCT THE JURY THAT THERE #AS NO EVIDBHCE QF CONe
TRIBUTORY R7CLIGERCE IN THE RuCORD,

POIRT IIX

THE COURT BRRETDH IW INSTRUCTING THs JURY AR TO
THE <oLn NEGLIGENCE OF THE PLAINTIVF BEING THE POSSISLE
CAUSE OF TUR I9TURIES,

POINT IV
THE COURT 5RR7D IN RIPUSING T GRANT PLAINTIPR'S

MOTION THAT THE JURY B8E DIRECTID AS A MATTER OF LAW
~AUED NOT PIND CONTRIBUTORY NEGLIGEMCE AGAINST

THAT, TIEY
R
Sponsoréa /7\‘;:5 287 Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Railway Company cited above.

The defendant, Norton B, Hecker, was the only
living eyewitness to the accident. The plaintiff,
Marion ¥, Duncan, was killed ia the mccident having
never regained consclousness., YUnder these circunmstances
the plaintiff was entitled to the well known legal pre-
sumption that the deceased exercised due care in his owr
behalf at the point where the duty was incumbent upon
hin, See Lewis vs., U. B R, G. Railway Co., 40 Utah 483,
123 Pac, 97; Coapton vs. Opden Union Railway ¥ Depot Co,
235 Pac, 2nd 5157 and Tuttle we, P.I1.%., 121 Utsh 420,
242 Pac. 2Znd T4,

Where no positive evident or prima facie case
showing megligence on the part of the Jeceased if offere
the presumpiion will stand and the matter of whether or
not the deceased was negligent will be withheld from the
Jury. In ithe recent case of Yecham ws, Allen, 1 Ltan
2nd 19, 262 Pac. 2nd 283, Justice Wade speaking for the
Utah Tourt ssid:

*1f the court concludes that no prims facie

showing of the non-existence of the presumed
facts has been ma&e should direct the jury

Sponsored by the S.J. Qu[/mm# €$ ﬁﬁp g(#qd /1\?’4 0 i es
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or if such facts are determinative of the
whole case, he should direct a verdict in
accordance therewith,”
In the instant case circumstantial evidence would give
rise to the imference that the deceused was croasing
dafn Street not in & cross-walk, Under these circum-
stances the law laposed upon him the Suty to yield the
right of way to vehicular traffic. JTu the absence of
actual evidence that be meglecied the duty to so yield,
the decensed wug sntitled to the legal presumption that
he exercised due care, or in this case vislded the right
of way., The record is veid of evidence to the contgary.
The defendsnt, Norton Hecker, elected to testify
thet he kuew aothing of what the plaintiff did or did
not de. The case should, therefore, have been submitted
to the jury solely on the question of whether gr not
the defendants were negiigent.
POINT ¥
THE COURT BRRED IN INSTRUCTING THRE JUBRY AS 1D
THR LAW OF LAST CLBAR CHANCE APPLICABLE TO THIS CASE, Ax
IN BERUSING TO GIVE THE INSTRUCTIONW ON LAST CLEAR CHANCE
SUBMITTSD BY THE PLAINTIFF.
In the event the court felt the gefendants met

their burden of offering evidence of contributory negli.

S/)%M’//’uﬂ&‘ QutmLum& [-ﬁﬁ/lg %%1/:%51%/%%%*‘%0 E\%I%;hﬁﬁégit;/ﬁ L1ﬁ”£&g#!§ i@ﬂt
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accident. Hvidence of speed in excess of 30 m.p.h.
was not available to plaintiff without defendant's
eanid statement. (See Am. Jur. Trial, Sec. 121, p. 108)

Such evidence of lemsth of brakemarks wounld have
been also of great assistance, if not essential, for the
jury to apply the doctrine of last clear chance, in de-
terminiag bow far away the defendant was from the point
of impact when he noticed the danger, thus giving rise
to the opportunity to svoid. Since the pi@iatiff is not
required to anticipate that the defendant will prove
contributory negligence, he need not bring out the
essential elements of the docirine éf last clear chance

until rebuttal., See 33 Aa. Jur. Trial, 5@@. 118, p. 1035

Being thus denied the opportunity of developing
the above evidence on rebuttal, the plaintiff moved to
reopen to introduce said evidence (R, 227).

Although the record is void of any testimony as
to the length of defendant’s brakemarks the court coa-
mented that "ne (Of{icer Begent) testified as to the
length of tie brakemarks™ (R. 228). As to tiis fact the

S/)GM‘/*//uwa»gu[/miﬁ\tmnmuﬁug for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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The court then denied plaintiff's motion to re-
open (. 828). Thus, although Off icer Begent appeared
for the purpose of being recallad and though defendant
would in no way have been surprised by such factual
testimony consisting only of two measursments, the jury
was denied thia testisony to the prejudice of the plain-
tiff and the interesta of justice were not served.

", . o 4t 18 within the sound discretion of
the trial court in the furtherance of the
interests of justice after ihe parties have
rested to permit either party to reopen . . .
“. . « nlthough &t has been said that the
court should mot reopen a cise except for
good reasons sndl on proper showing, it is
not, on the other band, justified in closing
the case until all the evidence, offered

in good faith and necessary to the ends of
Justice, hes been hesrd.™

(33 Am. Jur. Trial, Sec. 123, p. 109)

Having committed the error of preventing the
plaintiff from presenting tihe proffered testiscay on re-
buttal, it was thus an abuse of discretion for the court
t> refuse the plaintiff’'s motion to reopen, and to fur-
ther supmit the guestien of last clear chance to the
Jury without affording thea this available and valuasble

evidence.
POINT VII
Sponsored by the S}‘: B 1/)71[( “ fi;mﬂm dx&(({[t/mgl#;m“;t{é;¢ m:im Uﬁghlﬁl mm
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owner expected him to operate the car in a asfe comditic
an' that it was his purpose to Lig the first to work to
open the office (R, 153-156)., At the outset of the tris
it was stipulated that agency exigted and the only ques-
tion with reference thereto remained ti..t of scope of en

ployment,
In 57 C.J.8., p. 300 we read:

“Genegally an employee going to and from his
place of employment is not acting within the
scope of his employment, This rule is, low-
ever, subject to exceptions, and an enployee
miy be regarded as acting withi» the scope of
bis employment while going to, or returning
from, his place of work where the esployee's
compensation covers the time invelved in
going or returning, or the ewployer furnishes
the transporiation, or there are circume
stances disclesing that the intexests of the
master are being served or that the naster
controls, or has the right to ¢ontrel, the
conduct of the servant.”

See zlso Breland vs. Traylor g, Co. (Calif.)
126 Pac. 2nd 453 and Hantke vs,. Harris Ice Machine Works
(Oregon), 54 Pac. 2nd 293,

the uncontroverted evidence shows that at the
time of the mccident, Yorton Hecker, was transporting th
Disirict Manager and the Company car to the office of
the company for its benefit and at ite expense.
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Co., (Calif.) 207 Pac. 2nd 125; Comacho va. "scobedo
(ralif.?) 313 Pac. 2nd 25,

CONCLUS TN
By reason of the several and collective errors
above cited, justice can only be served in this case by

granting a new irial herein,

Respectfully submitted,

BAMON M, CHILD

UHITD, SPAPPORD & YOUNG
Zalt Lake City, Utah
Attorneys for Appellant
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