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IN THE UTAH COURT OF APPEALS

KELLY GATES, SR.,

Petitioner, Case No. 20010934-CA
V.
UTAH LABOR COMMISSION
and GEORGE M. ANDERSON,
Respondent, Priority No. 7
BRIEF OF RESPONDENT

GEORGE M. ANDERSON

JURISDICTION OF THE COURT

This appellate review proceeding arises from the Utah Labor Commissioner’s
determination that Petitioner George Anderson’s work related injuries entitle him to
medical, temporary total, and permanent partial disability benefits. The Utah Court of
Appeals has jurisdiction over this proceeding pursuant to Utah Code Ann. §78-2a-3 (2)

(a) (1953, as amended) and Utah Code Ann. §34A-2-801 (8) (1997).



STATEMENT OF ISSUES AND STANDARD OF REVIEW

Issue No. 1: Whether the brief of Kelly Gates, Sr. should be considered by this
Court where the brief fails to marshal the evidence against Gates, fails to appropriately
cite to the record or case law, provides little legal analysis, does not contain the required
addendum, and misrepresents the record?

Standard of Appellate Review: “To effectively challenge the Board’s findings of

fact, a party must marshal ‘all of the evidence supporting the findings and show that despite
the supporting facts, and in light of the conflicting or contradictory evidence, the findings
are not supported by substantial evidence.”” Merriam v. Board of Review 8§12 P.2d 447,
450 (Utah Ct. App. 1991). (quoting Grace Drilling Co. v. Board of Review, 776 P.2d 68);
accord Intermountain Health Care, Inc. v. Board of Review, 839 P.2d 841, 843-4 (Utah
Ct. App. 1992).

“‘[A] reviewing court is entitled to have the issues clearly defined with pertinent
authority cited and is not simply a depository in which the appealing party may dump the
burden of argument and research.’” State v. Bishop, 753 P.2d 439, 450 (Utah 1988).
Furthermore, “[i]t is well established that an appellate court will decline to consider an
argument that a party has failed to adequately brief.” Valcarce v. Fitzgerald, 961 P.2d
305, 313 (Utah 1998); See also State v. Cabututan, 861 P.2d 408, 414 (Utah 1993); State
v. Wareham, 772 P.2d 960, 966 (Utah 1989); State v. Amicone, 689 P.2d 1341, 1344

(Utah 1984).



Preservation for Appeal: This issue arose on appeal to this Court and, as such,

there was no need for preservation of the issue in the administrative proceeding.

Issue No. 2: Whether there is substantial evidence to support the Labor
Commission’s finding that Kelly Gates, Sr. was Anderson’s employer where Anderson
testified he was hired by Gates, used Gates’ tools, was subject to the control of Gates,
and all of Anderson’s paychecks were drawn on Gates’ business account?

Standard of Appellate Review: This Court’s review of the Labor Commission’s

findings of fact is governed by §63-46b-1-16(4)(g) (1997) of the Utah Administrative
Procedures Act (UAPA). Under UAPA, the Labor Commission’s findings of fact will be
affirmed if they are “supported by substantial evidence when viewed in light of the whole
record before the court.” Merriam v. Board of Review 812 P.2d 447, 450 (Utah Ct. App.
1991) (quoting Grace Drilling Co. v. Board of Review, 776 P.2d 63, 67-68 (Utah Ct. App.
1989)). “Substantial evidence is that which a reasonable person ‘might accept as
adequate to support a conclusion.”” Id. (quoting Grace Drilling Co. v. Board of Review,
776 P.2d at 68). “It is not [the court’s] prerogative on review to reweigh the evidence.
Instead, [the court] defer[s] to the Commission’s findings because, when reasonably
conflicting views arise, it is the Commission’s province to draw inferences and resolve
these conflicts.” Id. (quoting Grace Drilling v. Board of Review, 776 P.2d 83, 68 (Utah
Ct. App. 1993)).

Preservation for Appeal: This issue was arguably never preserved for appeal.

Indeed, in setting forth the four issues in his brief, Gates does not indicate, in violation of



Rule 24, where he had preserved any of those alleged issues.

Issue No. 3: Whether Anderson is entitled to an award of attorney fees where
Gates’ brief, misrepresents the facts, refers to evidence which was “doctored”, fails to
follow a majority of the requirements of Rule 24, and appears to be brought for the sole

purpose of delay?

Standard of Appellate Review: “An appeal that is frivolous is one that is ‘not

grounded in fact, not warranted by existing law, or not based on a good faith argument to
extend, modify, or reverse existing law.” Utah R. App. P. 33(b); See, Hunt v. Hurst, 785

P.2d 414, 416 (Utah 1990).

Preservation for Appeal: This issue arose on appeal to this Court and, as such,

there was no need for preservation of the issue in the administrative proceeding.

DETERMINATIVE STATUTES AND RULES

Utah R. App. P. 24 is the applicable rule regarding the sufficiency of briefs and is
attached in full at Addendum “A”. UTAH CODE ANN. §63-46b-16 is the applicable statute
regarding appeals from administrative actions and is attached in full at Addendum “B”.
Utah R. App. P. 33 is the applicable rule regarding frivolous appeals and is attached in

full at Addendum “C”.

STATEMENT OF THE CASE

Nature of the Case: Kelly Gates, Sr. seeks review of the Labor Commission’s

final order awarding workers’ compensation benefits to Respondent, George Michael



Anderson, for injuries he sustained while working for the employer, Kelly Gates, Sr. dba

Kelly Gates Enterprises.

Course of the Proceedings: On August 27, 1997, Anderson filed an Application

for Hearing with the Labor Commission of Utah alleging entitlement to benefits for
medical expenses, temporary total compensation, and permanent partial disability
compensation as a result of injuries sustained on January 17, 1996, while working as a
framer for Kelly Gates, Sr. building a home in Diamond Valley, Utah. (R1 at 5).

The Labor Commission held a hearing in St. George, Utah, on July 1, 1999. (R3 at
1). The Administrative Law Judge issued Findings of Fact, Conclusions of Law and
Order on January 19, 2001, finding that Kelly Gates, Sr. was not the employer of
Anderson and dismissed Anderson’s claim for workers’ compensation benefits. (R2 at
356-61). A copy of said order is attached hereto as Addendum “D”.

Anderson filed a Motion for Review with the Labor Commission on February 19,
2001. (R. 2 at364-71). The Motion for Review was granted by the Labor Commission
on June 28, 2001, remanding the case to the Administrative Law Judge for a
determination as to the amounts owed Anderson for temporary total disability benefits,
medical expenses and permanent partial disability. (R2 at 410-14). A copy of the
Commission’s order is attached hereto as Addendum “E”. On July 30, 2001, the ALJ
entered an Order on Remand awarding temporary total disability, permanent partial
disability, and medical benefits to Anderson. (R2 at 420-2). A copy of the ALJ’s order is

attached hereto as Addendum “F”.



On August 29, 2001, Gates filed a Motion for Review with the Labor Commission.

(R2 at 423-47). On November 15, 2001, the Labor Commission issued an Order Denying

Gates’ Motion for Review. (R2 at 459-61). A copy of the Commission’s order is attached

hereto as Addendum “G”. On November 28, 2001, Gates filed a Petition for Review with

the Utah Court of Appeals. (R2 at 462-3).

1.

follows:

STATEMENT OF FACTS

In its Order Grating Motion for Review, the Labor Commission found as

On January 17, 1996, Mr. Anderson was working as a carpenter,
framing a residence to be occupied by Kelly Gates, Jr. (“Junior”
hereafter). As Anderson cut a metal band holding a stack of lumber,
the metal band snapped and cut his wrist. Surgery was required to
repair the injury. Anderson was unable to work for a period of time
after the accident; he also have suffered permanent impairment. (R2
at 410; See also, Addendum “E” at 1).

Anderson contends he was employed by Junior’s father, Kelly Gates,
Sr. (“Senior” hereafter) at the time of his accident, and that Senior is
liable for his workers’ compensation benefits. In response, Senior
argues that Anderson was employed by Junior at the time of
Anderson’s accident. Senior further argues that, because Anderson
was employed by Junior in the construction of Junior’s own
residence, Anderson is excluded from coverage under the workers’
compensation system by §34A-2-103(6)(b) of the act. (R2 at 410;
See also Addendum “E” at 1).

It is undisputed that Anderson’s injuries resulted from a work-related
accident on January 17, 1996. It is also undisputed that Anderson
was an employee, rather than an independent contractor, at the time
of the accident. To determine whether Anderson was employed by
Junior or Senior, it is necessary to review the circumstances and
context of Anderson’s work and his relationships with Senior and
Junior. (R2 at411; See also Addendum “E” at 2).



Senior is a businessman in the St. George area. In the past, he owned
and operated an auto dealership in St. George, by the time of the
hearing in this matter, he had formed another automobile business,
this time with Junior, his son. Under the business name of “Kelly
Gates Enterprises,” Senior owns rental units, condominiums, and
town homes. He was also a principal in the development of a
residential subdivision known as Diamond Ranches, located about
15 miles from St. George. Senior gave Junior a residential building
lot in the Diamond Ranch subdivision. It was at this lot, in the
course of the construction of Junior’s residence, that Anderson was
injured. (R2 at 411; See also Addendum “E” at 2).

At the time of Anderson’s accident, Junior was 22 years old. He had
little or no experience with building or construction. He was
employed on a full-time basis as an assistant manager at a grocery
store and also worked 30 hours a week as a salesman at a local car
dealership, both in St. George. (R2 at 411; See also Addendum “E”
at 2).

In November, 1995, Senior hired Anderson to work on a cabin
Senior was building for his personal use in the Kolob Canyon area
north of St. George. Shortly thereafter, Senior also hired Anderson
and several other workers to remodel two storage units located in St.
George into business offices. At the time as the storage units were
being remodeled, Anderson and the other workers began
construction of Junior’s residence in Diamond Ranch, where
Anderson suffered his injury on January 17, 1996. (R2 at 411; See
also Addendum “E” at page 2).

The parties do not substantially dispute the foregoing facts.
However, the parties tell very different versions of the remaining
facts. Before the Commission sets out its findings on these disputed
1ssues, some general comments are in order regarding the relative
credibility of the parties. (R2 at411; See also Addendum “E” at 2).

The ALJ discounted Anderson’s testimony, in part, because of his
economic self-interest in obtaining workers’ compensation benefits.
But Senior, who has no workers’ compensation insurance, has an
equivalent economic interest in avoiding payment of such benefits.
Consequently, economic interest does not provide a means of
judging the relative credibility of Anderson and Senior. (R2 at 411;
See also Addendum “E” at 2).



The ALJ also discounted Anderson’s testimony on the grounds it
was contradicted by the testimony of all other witnesses. However,
after careful review of Anderson’s testimony, the Commission finds
such testimony to be responsive, simple, and straight-forward.
Furthermore, Anderson’s testimony does not conflict with the
testimony of Mr. Hoskins, the only disinterested individual to testify
in this matter. (R2 at 412; See also Addendum “E” at 3).

The Commission has also carefully review the testimony of Senior
and Junior and finds it to be equivocal and inconsistent.
Furthermore, Senior and Junior admit to conduct that undermines
their general credibility. For example, Senior asked Mr. Hoskins, a
construction contractor, to turn in Anderson’s injury as a claim
against Hoskins” workers’ compensation insurance policy. Such a
claim would have been fraudulent. To his credit, Mr. Hoskins
refused Senior’s request. As another example, even in their project
to remodel storage units, where Senior admits to being Anderson’s
employer, Senior failed to comply with state and federal laws
requiring withholding of income tax, payment of FICA tax,
unemployment insurance contributions, and obtaining workers’
compensation coverage. Finally, Junior admits that he submitted
false information to his construction lender in order to obtain funds
to pay Anderson’s medical expenses. The foregoing conduct
diminishes the persuasive force of Senior and Junior’s testimony.
(R2 at 412; See also Addendum “E” at 3).

... Anderson contends that he was hired by Senior to work on
remodeling the storage units in St. George and that the employment
relationship continued on to include work done at Junior’s residential
building site. According to Anderson, all his significant dealings
were with Senior. He did not see Junior at the building site until the
project was well underway. In response, Junior claims to have
personally hired Anderson before the residential project and to have
negotiated the wage to be paid Anderson. However, Junior was
unable to accurately state Anderson’s wage rate. In contrast, Senior
was fully aware of Anderson’s wage rate. Furthermore, nearly all
the crew that Senior employed to remodel his storage units also
worked on Junior’s residential project. This supports Anderson’s
testimony that Senior directed his employees, Anderson included, to
work on Junior’s residence. (R2 at 412; See also Addendum “E” at

3).



As is customary in construction projects, Anderson provided his own
hand tools such as a hammer and saw for both the remodel project
and the residence project. However, Senior provided large
equipment such as an air compressor and air-driven nail guns. Junior
provided no equipment or tools. (R2 at 412; See also Addendum
“E” at 3).

There is no question that every payment of wages to Anderson was
actually made by Senior from his “Kelly Gates Enterprises”
checking account. At first, Senior testified that his payments to
Anderson were solely an accommodation to Anderson’s frequent
need for cash and that such payments did not include any payments
for Anderson’s work on Senior’s remodeling project. However,
when confronted by financial records to the contrary, Senior
conceded that his payments to Anderson represented co-mingled
wages for work on the remodeling project and the residential project.
Junior never paid any wages directly to Anderson, although he did
make payments to Senior. It is clear that Anderson always looked
directly to Senior, not Junior, for payment of wages. (R2 at 412-3;
See also Addendum “E” at 3-4).

Senior was at the work site on a daily basis. Junior was rarely
present. Because Anderson was an experienced carpenter, he did not
require much direction in the actual performance of his work.
However, Senior felt free to exercise control over Anderson. For
example, Senior testified he ordered Anderson off the job because
Anderson was under the influence of drugs or alcohol. Later in his
testimony, Senior attempts to downplay his control by stating that he
merely “suggested” that Anderson not work. But the Commission
concludes that Senior’s initial testimony is the most accurate
statement of Senior’s own perception of his authority over Anderson
at the work site. The Commission also notes that Senior told the
workers when to show up for work. Anderson would clear his
absences from work with Senior. (R2 at 413; See also Addendum
“E” at 4).

After his accident, when it became clear that Anderson required
medical care, Anderson sought payment from Senior. Senior told
Anderson he didn’t have any money and directed Anderson to make
his request to Junior. Then, despite Senior’s previous statement that
he didn’t have any money, Senior transferred $1,000 to Junior, who
deposited the funds in his own account for use in paying some of
Anderson’s medical expenses. It appears to the Commission that the

9



foregoing transfer of funds from Senior to Junior was intended to
create some evidence that Junior was Anderson’s employer. (R2 at
413; See also Addendum “E” at 4).

In addition to the findings of fact of the Labor Commission, the following

documents were received into evidence:

A “Physician’s Initial Report of Work Injury or Occupational
Disease” dated January 18, 1996, one day after Anderson’s accident,
wherein the emergency room physician indicates that Anderson was
injured at work and his employer was Gates Enterprises. (R1 at 1).

The Washington County Building Permit Application for the
Diamond Valley home which was signed by Kelly Gates, Sr., as the
builder, dated August 29, 1995. (R1 at 211) (Gates indicates that it
1s his signature on the building permit. See R3 at 61).

A series of eight checks made out from Gates, Sr.’s business
account, Kelly L. Gates Enterprises, to Anderson during the time
periods in question. (R1 at 188-92).

Answers to Request for Production of Documents consisting of loan
documents. (R1 at 196-7). This documentation was admittedly
“doctored” according to testimony of Kelly Gates, Jr. (R3 at 175).

In addition to the unfavorable documentation and findings issued against

Gates, the following relevant testimony was elicited at hearing:

a.

Gates’ attorney asked Gates whether the money he paid Anderson
for work on the Diamond Valley home included any hours he
worked on Gates, Sr.’s office building. Gates, Sr. answered, “No.
No. Absolutely not.” (R3 at 138-9). Gates, Sr. further indicated
that it would have been highly improper to include anything but
work that was done on the house. (R3 at 139). However, on cross
examination, when confronted with the “doctored” records from
State Bank of Southern Utah (R1 at 196-7), Gates, Sr. admitted that
the checks which were paid to Anderson must have been a “partial
payment on the - - on the rentals out here or - - something he done on
Kolob.” (R3 at 146).

10



Upon prompting from his counsel, Gates, Sr. indicated that Anderson
preferred to be paid in cash. (R3 at 79). Over objection of
Anderson’s counsel, Gates, Sr. testified that the reason Anderson
wanted to be paid in cash was for “tax purposes”. (R3 at 80).
However, on cross-examination, Gates, Sr. admitted that Anderson
was paid entirely by check, not cash, for the work he did on the
Diamond Valley project. (R3 at 90-1).

Gates, Sr., in an attempt to show Gates, Jr. was Anderson’s boss,
testified that he was present during a conversation wherein Gates, Jr.
hired Anderson. This apparently took place over the phone. Gates,
Sr. testified, “I do not recall, but I’m going to say it was over the
telephone.” (R3 at 42), leaving one to speculate how it is that Gates,
Sr., Gates, Jr., and Mr. Anderson could converse simultaneously
over the phone.

In order to explain why Anderson was paid on Gates, Sr.’s business
account, Gates, Sr., testified that Anderson was requesting money at
least every other day and it was not possible to get a draw from the
construction loan more than once every two weeks. (R3 at 46).
However, all the other framers working on the Diamond Valley
home, Bret Rasmussen, Brad Cook, Mike Schurtz, and Travis
Whitsnitzer were all paid out of Kelly L. Gates Enterprises account
as well. (R3 at 52).

When initially questioned regarding who signed for the building
permit on the Diamond Valley home, Gates, Sr. indicated that he
could not recall who had applied for the building permit, but that he
assumed his son had done so. (R3 at 61). However, when actually
presented with a copy of the building permit, Gates, Sr. indicated
that it was his signature on the building permit. (R3 at 61). Having
previously testified that he could not recall who had applied for the
building permit, Gates, Sr. had miraculous recall and was able to
testify that the reason his son did not apply for the building permit
was because “he couldn’t get off work to go in and get it.” (R3 at
85).

Gates, Sr. testified that after Anderson’s injury, Gates, Sr. loaned his
son, Gates, Jr. $1,000 to loan Anderson to help Anderson out. That
check was written on Gates, Sr.’s account then, Gates, Jr. wrote a
check to Anderson from Gates, Jr.’s own account. (R3 at 63).
Gates, Sr. initially testified that it was his son who had delivered the

11



check to Anderson, indicating that, “I’m assuming he gave it to
Mike, the money.” (R3 at 71). However, on further examination,
Gates, Sr. admitted that it was actually Gates, Sr who delivered the
$1,000 check to Anderson because the doctors “wouldn’t work on
him until we could get him - - he could present some money to
them.” (R3 at 72).

g. After the hearing of July 1, 1999, it took the Administrative Law
Judge more than 18 months to issue an order on January 19, 2001.
(R3 at 356-63; See also Addendum “D”), in spite of Anderson’s
request on six separate occasions requesting an order, (R3 at 350-5),
leaving one to wonder if the ALJ actually remembered the evidence
in this case.

SUMMARY OF THE ARGUMENT

In his brief, Gates fails to marshal any of the Labor Commission’s findings against
him, any of the documentary evidence received at the hearing against him, or any of the
testimony against him. Further, Gates’ brief fails to comply with Rule 24 as it provides
no legal analysis relative to the issues set forth in the brief, contains no addendum
containing the orders which have been issued by the Labor Commission, cites
inappropriately to the record and the law, does not indicate where the issues were
preserved in the Administrative agency and misrepresents the evidence. Hence, the
appeal should be summarily dismissed.

Secondly, the evidence when marshaled is substantial and supports the findings of

the Labor Commission in awarding workers’ compensation benefits to Anderson in this

case.

12



Finally, Gates’ brief is frivolous, misstates the facts and misstates the law. As

such, an award of attorneys fees and costs should issue.

ARGUMENT

I

GATES’ BRIEF SHOULD NOT BE CONSIDERED BY THIS COURT

On appeal, “‘[a] reviewing court is entitled to have the issues clearly defined with
pertinent authority cited and is not simply a depository in which the appealing party may
dump the burden of argument and research.”” State v. Bishop, 753 P.2d 439, 450 (Utah
1988) (quoting Williamson v. Opsahl, 92 111. App. 3d 1087, 416 N.E.2d 783, 784 (IIL.
App. Ct. 1981)) (other citations omitted). Here, Gates’ brief is inadequate for numerous

reasons.

A. GATES HAS FAILED TO MARSHAL ANY OF THE EVIDENCE AGAINST HIM

In setting forth his issues, it is apparent Gates is not satisfied with the findings of
fact of the Labor Commission. However, he does not indicate which of those findings he
disputes, let alone marshal any of the evidence which supports the Commission’s
findings. Proper marshaling of the evidence entails marshaling, or listing all of the
evidence supporting any challenged finding. See, e.g. State Ex Rel. T. J., 945 P.2d 158,

164 (Utah Ct. App. 1997); En Re Estate of Hamilton, 869 P.2d 971, 977 (Utah Ct. App.

1994). It is inappropriate for an appellant to marshal the evidence of carefully selected
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facts and excerpts of testimony in support of his own position, conveniently leaving out
facts which are negative to his case. See, e.g., Valcarce v. Fitzgerald, 961 P.2d 305, 312
(Utah 1998); Johnson v. Higley, 977 P.2d 1209, 1218 (Utah Ct. App. 1999).

Additionally, it is not proper to incorrectly state marshaled “facts” in an attempt to
improve ones position on appeal. See, e.g. State v. Pilling, 875 P.2d 604, 608 (Utah Ct.
App. 1994); Johnson v. Board of Review of the Indus. Comm 'n, 842 P.2d 910, 912 (Utah
Ct. App. 1992).

Once the evidence has been marshaled with appropriate citations to the record
pursuant to Utah R. App. P. 24(e), the appellant must then show that the marshaled
evidence is legally insufficient to support the findings of the trier of fact when viewing
the evidence and inferences in a light most favorable to the decision. See, Child v.
Gonda, 972 P.2d 425, 433 (Utah 1998). If an appellant fails to properly marshal the
evidence, the appellate court must presume the findings to be correct. See, Valcarce v.
Fitzgerald, 961 P.2d 305, 312 (Utah 1988).

In his brief, Gates sets forth four issues claiming that he has been substantially
prejudiced by the findings of the Labor Commission. (See Brief of Gates at pages 1-2).
Gates then goes on and sets forth a statement of relative [sic] facts wherein he makes
absolutely no reference to the 16 paragraphs of findings made by the Labor
Commissioner. (R2 at 410-3; See also Addendum “E” at pages 1-4). These findings of
the Commission are significant. For example, the Commission found:

1. Anderson’s testimony was “responsive, simple, and straight-forward.” (R2
at 412; See also, Addendum “E” at 3).
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10.

11.

12.

13.

14.

15.

The testimony of Gates, Sr. and Gates, Jr. is “equivocal and inconsistent.”
(R2 at 412; See also, Addendum “E” at 3).

Gates, Sr. sought to commit fraud. (R2 at 412; See also, Addendum “E” at
3).

Gates, Jr. submitted false information to his construction lender. (R2 at
412; See also, Addendum “E” at 3).

Gates, Jr., the purported employer or Anderson, did not know Anderson’s
wage rate. (R2 at 412; See also, Addendum “E” at 3).

Gates, Sr. did know Anderson’s wage rate. (R2 at 412; See also,
Addendum “E” at 3).

Gates, Sr.’s crew that worked at the Diamond Valley project also worked to
remodel his storage units. (R2 at 412; See also, Addendum “E” at 3).

Gates, Sr. provided large equipment to do the Diamond Valley work such as
a compressor and air-driver nail guns. Gates, Jr. provided no equipment or

tools. (R2 at 412; See also, Addendum “E” at 3).

All of Anderson’s wages were paid out of Gates, Sr.’s Kelly Gates
Enterprises checking account. (R2 at 412; See also, Addendum “E” at 3).

Gates, Sr. co-mingled payments to Anderson for work on the Diamond
Valley and remodeling projects. (R2 at 412; See also, Addendum “E” at 3).

Gates, Jr. never made any direct payment to Anderson, but he did make
payment to Gates, Sr. (R2 at 412-13; See also, Addendum “E” at 3-4).

Anderson always looked to Gates, Sr., not junior, for wage payment. (R2 at
413; See also, Addendum “E” at 4).
Gates, Sr. was on the job site on a daily basis. Gates, Jr. was there rarely.

(R2 at 413; See also, Addendum “E” at 4).

Gates, Sr. exercised control over Anderson. (R2 at 413; See also,
Addendum “E” at 4).

After Anderson was hurt, Gates, Sr. transferred $1,000 to his son, his son
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then paid the $1,000 to Anderson from the son’s personal account. This
was intended to create some evidence that Gates, Jr. was Anderson’s
employer. (R2 at 413; See also, Addendum “E” at 4).

In addition to failing to cite to the Commission’s findings, Gates, Sr. fails to cite to

any of the unfavorable documentary evidence against him, such as the checks which were

written to Anderson on Gates, Sr.’s Kelly Gates Enterprises’ account. He likewise fails to

refer to the physician’s first report of injury wherein Anderson tells his treating physician

that he worked for Gates Enterprises. Further, Gates entirely fails to refer to all of the

testimony which preponderates against him, such as:

a.

Gates’ attorney asked Gates whether the money he paid Anderson
for work on the Diamond Valley home included any hours he
worked on Gates, Sr.’s office building. Gates, Sr. answered, “No.
No. Absolutely not.” (R3 at 138-9). Gates, Sr. further indicated
that it would have been highly improper to include anything but
work that was done on the house. (R3 at 139). However, on cross
examination, when confronted with the “doctored” records from
State Bank of Southern Utah (R1 at 196-7), Gates, Sr. admitted that
the checks which were paid to Anderson must have been a “partial
payment on the - - on the rentals out here or - - something he done on
Kolob.” (R3 at 146).

Upon prompting from his counsel, Gates, Sr. indicated that Anderson
preferred to be paid in cash. (R3 at 79). Over objection of
Anderson’s counsel, Gates, Sr. testified that the reason Anderson
wanted to be paid in cash was for “tax purposes”. (R3 at 80).
However, on cross-examination, Gates, Sr. admitted that Anderson
was paid entirely by check, not cash, for the work he did on the
Diamond Valley project. (R3 at 90-1).

Gates, Sr., in an attempt to show Gates, Jr. was Anderson’s boss,
testified that he was present during a conversation wherein Gates, Jr.
hired Anderson. This apparently took place over the phone. Gates,
Sr. testified, “I do not recall, but I’'m going to say it was over the
telephone.” (R3 at 42), leaving one to speculate how it is that Gates,
Sr., Gates, Jr., and Mr. Anderson could converse simultaneously
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over the phone.

d. In order to explain why Anderson was paid on Gates, Sr.’s business
account, Gates, Sr., testified that Anderson was requesting money at
least every other day and it was not possible to get a draw from the
construction loan more than once every two weeks. (R3 at 46).
However, all the other framers working on the Diamond Valley
home, Bret Rasmussen, Brad Cook, Mike Schurtz, and Travis
Whitsnitzer were all paid out of Kelly L. Gates Enterprises account,
as well. (R3 at 52).

e. When initially questioned regarding who signed for the building
permit on the Diamond Valley home, Gates, Sr. indicated that he
could not recall who had applied for the building permit, but that he
assumed his son had done so. (R3 at 61). However, when actually
presented with a copy of the building permit, Gates, Sr. indicated
that it was his signature on the building permit. (R3 at 61). Having
previously testified that he could not recall who had applied for the
building permit, Gates, Sr. had miraculous recall and was able to
testify that the reason his son did not apply for the building permit
was because “he couldn’t get off work to go in and get it.” (R3 at
85).

f. Gates, Sr. testified that after Anderson’s injury, Gates, Sr. loaned his
son, Gates, Jr. $1,000 to loan Anderson to help Anderson out. That
check was written on Gates, Sr.’s account then, Gates, Jr. wrote a
check to Anderson from Gates, Jr.’s own account. (R3 at 63).
Gates, Sr. initially testified that it was his son who had delivered the
check to Anderson, indicating that, “I’m assuming he gave it to
Mike, the money.” (R3 at 71). However, on further examination,
Gates, Sr. admitted that it was actually Gates, Sr. who delivered the
$1,000 check to Anderson because the doctors “wouldn’t work on
him until we could get him - - he could present some money to
them.” (R3 at 72).

These facts which were not marshaled, nor even attempted to be marshaled by
Gates, show that the determination of the labor Commissioner that Gates, Sr. was

Anderson’s employer, was supported by the record. The failure to marshal these facts,
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pursuant to the above referenced authority, is fatal and Gates, Sr.’s appeal should be

summarily dismissed.

B. GATES, SR.’S BRIEF FAILS TO COMPLY WITH RULE 24

Briefs which are not in compliance with Rule 24 can be stricken or simply
disregarded by the appellate court. U. R. App. P. 24(1); SLW/UTAH, McKAY v. Hardy,
973 P.2d 941, 948 (Utah 1998). Gates, Sr.’s brief, in addition to failing to marshal
evidence fails for a number of reasons.

Rule 24(a)(5)(A) requires that a brief “cite to the record showing that the issue was
preserved in the trial court”; or (B) “a statement of grounds for seeking review of an issue
not preserved in the trial court.” In this situation, Gates has done neither. He sets forth
four issues but makes no attempt to indicate where those issues were preserved in the
administrative agency, or whether they were required to be preserved. (See brief of Gates
at 1-2). It is inappropriate for a party to simply “dump the burden of argument and
research” on the other party. See, State v. Larsen, 828 P.2d 487, 491 (Utah Ct. App.
1992) (quoting Williamson v. Opsahl, 416 N.E. 2d 783, 784 (1ll. App. Ct. 1981)).

Additionally, the brief fails to contain an argument setting forth the contentions
and reasons of Gates with respect to the issues presented as required pursuant to Rule
24(a)(9). In his brief, Gates identifies, or attempts to identify four separate issues. (See
brief of Gates at pages 1-2). After setting forth those issues, they are never addressed

anywhere in the entire body of the brief. Then, Gates appears to reargue the same case
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that he argued in front of the Labor Commissioner providing little, if any, legal analysis.
It is not proper to try to reargue the same case which was argued before the trial court.
See, e.g. Butler, Crockett and Walsh Dev. Corp. v. Pinecrest Pipeline Operating Co., 909
P.2d 225, 236 (Utah 1995); Moon v. Moon, 973 P.2d 431, 437 (Utah Ct. App. 1999).

Further, the authority cited by Gates is irrelevant. In a case appealed from an
administrative agency, Gates cites two criminal cases that allegedly support his position;
State v. Pena, 869 P.2d 932 (Utah 1994) and State v. Visser, 31 P.3d 584 (Utah Ct. App.
2001). Not only are Pena and Visser irrelevant to an administrative proceeding, the
citation to those cases is inappropriate. At page nine of his brief, Gates portends to quote
from Pena, but the only citations for the case are indicated as, “(citing case)” and
“(citation of the case)”. In similar fashion, in quoting the Visser case at page ten of the
brief, Gates indicates, “(citation of case)”. . . “(citation)”. One would think that if these
two cases were so important Gates could at least find the cites located within the body of
the cases and inform the Court and counsel as to where it is he is purportedly quoting.

It is well settled that “[t]he brief of appellant should contain the points relied upon.
.. and these points should be supported by authorities. . . If the questions involved in a
case are of sufficient importance to justify asking the Court to decide them, they are
worthy of careful consideration of counsel presenting them. . . It is the duty of attorneys
practicing in this Court to present to the Court the authorities supporting their views and
to assist the Court in reaching a correct conclusion.” State v. Thomas, 974 P.2d 269, 272

(Utah 1999) (quoting En Re Estate of Kunz, 7 Ill. App. 3d 760, 288 N.E. 2d 520, 523 (111
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App. Ct. 1972).

Gates, Sr.’s failure to appropriately cite to legal authority is surpassed only by his

inability to cite to the record. In his statement of facts, Gates does attempt to cite to the

record, with the exception of paragraph 18 which is obviously a legal conclusion.'

A sampling of the failure to cite to the record is indicated in the following selections

from Gates’ brief:

a.

“Gates, Sr. also built condos in Santa Clara using a contractor. Those facts
are rather important evidence in determining whether Gates, Sr. would act
as a contractor on the construction of his son’s own home.” (See brief of
Gates at page 23).

“The fact is, Gates provided only a compressor driven nail gun and the
compressor, to operate it, after the construction was well underway, in order
to accelerate the work Anderson was doing for the express purpose of
saving his son money. That was the only ‘large equipment’ he provided.”
(See brief of Gates at page 23).

“Perhaps, the last issue of significance is the Commissioner’s finding that it
was Gates, Sr. who ‘hired’ Anderson to do the work on Gates, II’s house in
Diamond Valley. He based that determination almost entirely on the
testimony of Anderson who virtually denied ever meeting Gates II until
several weeks after he started the project.” (See brief of Gates at page 26-
7).

“Gates Sr. himself was not experienced as a contractor or builder. He had
worked in the automobile business all of his professional life. He loaned
money to his son to pay the demands of Anderson and other workers until
Gates II could get a bi-weekly draw on his construction loan to keep
workers on the job, and he helped out however he could, but he was not a
contractor and received no compensation or payment for assisting his son,
except for the satisfaction of helping a son. He did not serve as a contractor
in building his son’s home.” (See brief of Gates at page 28).

"Paragraph 18 of the Statement of Relative [sic] Facts found at page seven reads, “Gates 11
was not required to have insurance, since he was building his own home, not subject to the
workman’s compensation laws. See §34A-2-103(7)(b) Utah Code Annotated.
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e. “Gates, Sr. spent time watching the workers, but acted only on the
instructions of his son in directing those workers.” (See brief of Gates at
page 29).

These references contain no cite to the record. Likewise, they don’t refer back to
anything that is cited in the Statement of Relative [sic] Facts. It is almost impossible to

defend against allegations contained in a brief when there is no admissible evidence cited.

C. GATES, SR. HAS MISREPRESENTED THE EVIDENCE TO THE COURT

In his attempt to undermine the findings of the Labor Commissioner, Gates
alleges, “[i]t is almost impossible in a relatively short brief to state all of the matters, in
which the respondent [sic] believes the Labor Commissioner made errors in his order
Granting [sic] the original motion for review in reading and interpreting the evidence, but
a few will demonstrate, the appellant believes, that the Labor Commissioner erred in
revising the order and the findings of fact of the ALJ, and that he acted arbitrarily and
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