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STATEMENT OF JURISDICTION

The Appellate Court has jurisdiction of this appeal pursuant to UTAH CODE ANN. §
78A-4-103.

STATEMENT OF ISSUES AND STANDARDS OF REVIEW

I The Trial Court erred by denying Appellant’s Motion to Conform the
Pleadings to the Evidence Pursuant to UTAH R. CIv. P. 15(b) & 54(c).

The Trial Court erred when it denied Appellant’s Motion to Conform the
Pleadings to the Evidence. It refused to consider critical evidence that was presented at
trial without objection that establishes alternative theories of recovery. By denying
Appellant’s Motion to Conform the Pleadings to the Evidence, the Court prevented
Appellant from electing his remedy, including: rescission of the sale and recovery of
attorneys’ fees. The Trial Court made no findings with respect to Plaintiff’s Motion to
Conform the Pleadings to the Evidence at the end of Plaintiff’s case-in-chief, and the
Trial Court refused to hear argument regarding that issue.

Standard of Review

A district court’s ruling on a Rule 15(b) Motion is reviewed for correctness. Fibro
Trust, Inc. v. Brahman Fin., Inc., 1999 UT 13, 98, 974 P.2d 288 (Utah 1999). Issue
preserved at R. 1550, and R. 1890.

II. The Trial Court erred by failing to find that Appellees repudiated the

Second REPC when Appellees refused to close without changing
material terms of the contract.

By failing to find that Appellees repudiated the Second REPC when Appellee

Friedman admitted that he would not have closed without adding a material term to the



already executed contract, the Trial Court erred because such a finding was clearly
supported by the evidence introduced at trial. The Trial Court’s error prevented
Appellant from recovering damages for repudiation of the Second REPC. Specifically,
Appellant was foreclosed from electing his remedy, including rescission, and recovering
attorneys’ fees as provided in the Second Real Estate Purchase Contract.
Standard of Review

An appellate court “give[s] the trial court’s legal conclusions no deference and
review[s] them for correctness.” Scott v. Majors, 1999 UT App 139, 98, 980 P.2d 214.
Issue preserved at R. 1550, and R. 1890.

III. The Trial Court erred by refusing to award attorneys’ fees to
Appellant.

The Trial Court erred by denying Appellant’s request for attorneys’ fees.
Appellant was foreclosed from collecting attorneys’ fees even though: attorneys’ fees
were available under the contract which was breached; the fraudulent nondisclosure
claim was based upon a common core of facts with the breach of contact claims (thereby
entitling Appellant to recover for attorney fees and costs expended in pursuing all
claims); the Appellees engaged in fraud; the Appellees’ conduct was so egregious that
punitive damages were awarded against them; and the laws of equity demand such an

award under the facts of this case.




Standard of Review

The award or denial of attorneys’ fees is a question of law which is reviewed for
correctness. John Holmes Constr. v. R.A. McKell Excavating, 2005 UT 83 (Utah 2006).
Issue preserved at R. 1550, and R. 1890.

IV.  The Trial Court erred by refusing to rescind the sale of the home.

The Trial Court erred by refusing to rescind the sale of the home. It is well-settled
that in cases of repudiation, the non-breaching party is entitled to elect his remedy. One
of the available remedies is rescission of the contract. By denying Appellant’s request
for rescission of the sale of the home, Appellant has been saddled with a materially
defective home that was fraudulently sold to him and which was not what he bargained
for. Allowing Appellees to take advantage of Appellant and walk away with a profit of
more than $162,000.00 was an abuse of discretion under the egregious circumstances of
this case. Appellant should have been afforded the opportunity to elect his remedy based
upon Appellees’ repudiation of the contract. In addition, the sale should have been
rescinded based on Appellees’ fraud.

Standard of Review

“[R]escission is an equitable remedy, subject to an abuse of discretion standard of
review.” Anderson v. Doms, 2003 UT App 241, 22, 75 P.3d 925. Issue preserved at R.
1890.

V. The Trial Court’s amount of punitive damages was error

The Trial Court’s award of only $15,000.00 in punitive damages was error when

Appellees were allowed to retain a profit on the transaction of at least $162,000.00 from
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their fraudulent sale of the home. The established standard in Utah is a ratio of punitive
damages to actual damages of approximately 3:1. However, in this case, an even higher
amount is justifiable. Such an award does not in any way further the goals of deterrence
and punishment.
Standard of Review

Utah appellate courts have “adopted a de novo standard for reviewing jury and
trial court conclusions under the Crookston factors.” Smith v. Fairfax Realty, Inc., 2003
UT 41, 931, 82 P.3d 1064 (citations omitted). Issue preserved at R. 1890.

V1. The Trial Court’s denial of Appellant’s Rule 59 Motion to Alter or
Amend the Judgment was error.

The Trial Court erred in denying Appellant’s Rule 59 Motion to Alter or Amend
the Judgment. Appellant identified several errors of law that should have been corrected
by the Trial Court.

Standard of Review

Utah appellate courts review a denial of a Rule 59 Motion to Alter or Amend
under an abuse of discretion standard. However, “if the trial court has made a
determination of law that provides a premise for its denial of a new trial, such a legal
decision is reviewed under a correctness standard.” Crookston v. Fire Ins. Esch., 860

P.2d 937, 938 (Utah 1993). Issue preserved at R. 1890.




STATEMENT OF CASE

1. NATURE OF THE CASE AND SUMMARY OF FACTS

This appeal is from a final judgment of the Third District Court, Judge Denise P.
Lindberg, finding in favor of Appellant and against Appellees Andrew M. Friedman
(“Friedman”) and Alpine Marketing, Inc. (“Alpine”) for Appellant’s claims of fraud
(fraudulent nondisclosure) and determining that piercing the corporate veil of Appellee
Alpine was appropriate. The Court awarded Appellant $31,208.70 in actual damages
against Appellees. In addition, the Trial Court awarded punitive damages against
Appellees in the amount of $15,000.00. The Trial Court found that Appellant was
unsuccessful on his claims for unjust enrichment and breach of contract as against
Appellees.  Jill Johnson (“Johnson”) and Extreme Holding, LLC d/b/a Prudential
(“Prudential”), Defendants below, are not parties to the instant appeal.

In September of 2006, the then 27 year-old Appellant moved to Salt Lake City
from Nashville, Tennessee. Appellant was interested in purchasing his first home and
hired Extreme Holding, LLC d/b/a Prudential Utah Real Estate (“Prudential”) to assist
him in finding and purchasing a home that would fit his needs. Prudential’s employee,
Jill Johnson (“Johnson”) became Appellant’s real estate agent. With Johnson’s
assistance, Appellant purchased a home owned by Appellees Alpine Marketing, Inc.
(“Alpine”) and Andrew M. Friedman (“Friedman”) (collectively “Appellees”) for
$489,000.00. The home had been recently remodeled by Friedman, and (at the time)
appeared to suit Appellant’s needs. Friedman told Appellant that the home had been

extensively repaired and remodeled by Friedman. In fact, unbeknownst to Appellant,
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Friedman was in the business of “flipping” homes. That is, Friedman bought homes that
needed remodeling work, performed such work at minimal cost, and sold the homes for a
profit. Friedman had flipped numerous homes prior to the one in question.

Appellant visually inspected the property several times before deciding to
purchase it. In addition, Appellant hired a professional home inspector who did not
discover any major defects after a reasonable inspection. Based upon the representations
of Friedman, the results of his own inspections, and those of his professional home
inspector, Appellant believed the home was in good condition.

On or about September 21, 2006, Appellant and Friedman entered into a Réal
Estate Purchase Contract (the “First REPC”) (R. 1615) (Addendum 1). Appellant and
Friedman did not close on the First REPC because Appellant could not get the proper
financing in time for closing. However, Appellant was still interested in purchasing the
home and Friedman was still interested in selling it. Appellant, Friedman, and Johnson
engaged in further discussions and renegotiated the sale of the home. On October 24,
2006, they drafted an entirely new Real Estate Purchase Contract (the “Second REPC”)
(R. 1631) (Addendum 2) which contained several material changes from the First REPC.
The Second REPC increased the purchase price by $30,000.00, increased the earnest
money deposit by $8,000.00, and required that the earnest money deposit be non-
refundable. In exchange for those concessions, Appellant understood that the Second
REPC would not contain an “as-is” addendum. In addition, Section 14 of the Second
REPC specifically stated that it was the entire contract between the parties and

specifically “supersede[d] and replace[d] any and all prior negotiations, representations,
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warranties, understandings or contracts between the parties.” The Second REPC was
agreed to and executed by all parties that same day.

The closing for the Second REPC was set for October 26, 2006. Because
Appellant was planning to travel to Tennessee at attend a wedding that day, he went to
the closing early in the morning on October 26, 2006, and signed all of the documents.
That morning, pursuant to the terms of the Second REPC, Appellant remitted the
remaining balance of the purchase price to Friedman and completed his end of the sale
resulting in full performance by Appellant. Appellant then immediately left for the
airport. Friedman was scheduled to close late in the afternoon of October 26, 2006.

After Appellant had closed, but before Friedman closed, Friedman communicated
with Johnson and unequivocally told her he would not close on the sale of the home
unless an “as-is” addendum, among other things, was added to the REPC. During the
afternoon of October 26, 2006 (after Appellant had already closed), Friedman faxed a
back-dated' addendum to Johnson (with the date and time of Appellant’s signature line
already completed) ‘and instructed unequivocally that it must be signed or he would not
close on the transaction. The addendum purported to specify that, among other things,
the home was being sold “as-is.” Because Appellant was on an airplane to Tennessee, he
was unreachable. Appellant was not aware of any such discussions and never agreed to
add the provisions contained in the addendum, and in fact, had already closed and fully

performed. Neither Friedman nor Johnson tried to communicate with Appellant about

! The addendum was back-dated to October 24, 2006, the date of the Second REPC.
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Friedman’s refusal to close on the Second REPC as it had been negotiated and agreed
upon.

Once Johnson received the fax from Friedman on October 26, 2006 at 2:03 p.m.,
Johnson followed Friedman’s instructions and affixed Appellant’s initials on the
backdated addendum without Appellant’s knowledge or consent. Johnson faxed the
completed document back to Friedman on October 26, 2006 at 3:40 p.m. for inclusion
into the Second REPC. Appellant did not give Johnson permission to sign the addendum
on his behalf and was unaware that she had done so at that time. Friedman closed on the
sale after receipt of the addendum from Johnson, and the transaction was purportedly
completed.

Still unaware of what had transpired on October 26, 2006, Appellant moved into
the house and began to discover several serious and major latent defects with were not
disclosed to him prior to the sale. Appellant discovered, among other things, the living
room floor had been improperly and shoddily built over an existing indoor swimming
pool, the roof leaked severely, the house contained serious mold problems, and there
were serious electrical, heating ventilation and cooling (“HVAC”) problems. In addition,
Appellant learned that building permits had not been obtained or requested by Friedman,
no inspections had been performed, and that there were serious building code violations
and safety concerns relating directly to the remodel work which was performed by
Friedman.

Since the time of closing, and because of Friedman’s fraudulent conduct and

Johnson’s willingness to perpetuate Friedman’s fraud, Appellant has been stuck with a
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home that has serious and dangerous defects. Moreover, the house was not what
Appellant bargained for. On the other side of the transaction, Appellees, through their
fraudulent activity, have profited from the flipped home by at least $162,000.00 from
Appellant.”

Once Appellant discovered the various defects and what had transpired, he
immediately contacted Appellees and demanded that they refund his money and take the
home back. Appellees refused to rescind the sale or refund any of Appellant’s money.
Because of Appellees’ refusals, Appellant’s only recourse was to pursue legal action
against Friedman and Alpine for their fraudulent conduct. Appellant alleged unjust
enrichment, breach of contract, fraud, and sought to pierce the corporate veil. The breach
of contract claim alleged that Appellees breached the contract by “including but not
limited to,” stating that the repairs/remodeling were performed in a professional and
workmanlike manner and for failing to make seller disclosures. A five-day bench trial
was held in the Third District Court before Judge Denise P. Lindberg on August 30, 2010
through September 2, 2010, and on September 7, 2010.

Prior to trial, in order to give notice to the court and all Defendants and to make
sure his Pleadings were more precise, Appellant submitted a Rule 15(b) Motion for
Conform the Pleadings to the Evidence obtained during discovery based upon deposition
testimony obtained. During Friedman’s deposition, he clearly admitted that he would not
have closed on the purported sale if the “as-is” addendum was not included. Johnson

confirmed Friedman’s statement and believed that if the “as-is” addendum was not

2 See R. 1795h at 9 84.



added, the sale would have fallen through. Friedman’s statement was so positive,
unequivocal, and believable that Johnson actually signed Appellant’s signature on the
back-dated “as-is” addendum, without Appellant’s knowledge or consent, in order to
ensure that Appellees would perform on their obligations under the Second REPC. Even
though Appellant had already alleged a breach of that same contract, Appellant requested
that the Court amend his breach of contract claim to include the alternative theory of
breach of contract by anticipatory breach or repudiation, i.e., that Appellee breached the
contract by unequivocally refusing to close absent some additional concessions not
supported by consideration. The Trial Court considered the Motion merely as a standard
Motion to Amend the Complaint pursuant to Rule 15(a), and denied it from the bench.
Thereafter, the parties proceeded to trial.

During the trial, Appellant presented the same evidence obtained during
Friedman’s deposition, which evidence was admitted and received by the court without
objection from Appellants. Friedman unequivocally admitted during trial, and Johnson
confirmed, that he would not have closed on the sale absent the “as-is” addendum.
Johnson confirmed that admission, and no parties objected to or otherwise challenged
their admissions. Those admissions established grounds for an additional breach of
contract claim for repudiation of the Second REPC. At the close of Appellant’s case,
Appellant again asked the Court to conform the pleadings to the evidence, this time
which had been elicited in open court during trial without objection under Rule 15(b);
however, the court denied the motion from the bench without argument, and without

reference to the controlling rules of civil procedure.
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Following trial, the Court awarded Appellant $31,208.70 in actual damages
against Appellees for fraudulent nondisclosure. In addition, the Trial Court awarded
punitive damages against Appellees in the amount of $15,000.00. In awarding punitive
damages, the Trial Court commented on the egregiousness of Appellants’ behavior,
holding that “the construction of the floor over the pool was horrendous and indisputably

»3 and that “[t]he pictures of the floor’s construction taken from the space

not up to code
underneath the great room are the poorest example of construction this Court has
observed in 12 years of trying cases.” Thus, Appellant’s total award was $46,208.70
notwithstanding the Trial Court’s express finding that Appellees’ profited of at least
$162,000.00 from the transaction. The Trial Court found that Appellant was
unsuccessful on his claims for unjust enrichment and breach of contract as against
Appellees.

The Trial Court entered its Final Order on or about February 15, 2011. Following
disposition, Appellant timely filed a post-trial Rule 59 Motion to Alter of Amend the
Judgment with the Trial Court under the Utah Rules of Civil Procedure in order to
exhaust all avenues prior to appeal. That Motion was filed on or about March 2, 2011.
On June 10, 2011, Judge Lindberg denied that motion. Appellant also herein appeals

from the Trial Court’s denial of Appellant’s Rule 59 Motion to Alter or Amend the

Judgment.

*R. 1795¢ at 66
“R.1795matn. 17.
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II. COURSE OF PROCEEDINGS

1. Plaintiff-Appellant Aaron Clark filed his original Complaint on December
4,2006. (R. 1).

2. On January 10, 2007, Clark filed an Amended Complaint. (R. 43).

3. Appellees Alpine Marketing, Inc. and Andrew M. Friedman filed their
Answer to the Amended Complaint on January 12, 2007. (R. 54)

4, Defendants Jill Johnson and Extreme Holdings, LLC filed their Answer to
the Amended Complaint on January 18, 2007. (R. 67).

5. On August 13, 2010, prior to trial, Clark filed a Motion to Conform
Pleadings to the Evidence on the basis of testimony given during depositions. (R. 1550,
1553).

6. On August 30, 2010, prior to the beginning of trial, the court denied
Plaintiff’s Motion to Conform Pleadings to the Evidence, treating it as a pre-trial motion
to amend. (R. 2110, Transcript, Previously Recorded Proceedings, Bench Trial, Volume I
of V, 4:14-5:2).

7. A five-day bench trial was held from August 30, 2010 through September
2, 2010, and on September 7, 2010. (R. 2110-2114).

8. At the close of Plaintiff’s case in chief, Plaintiff again moved to conform
the pleadings to the evidence actually presented at trial pursuant to Rule 15(b) of the Utah
Rules of Civil Procedure. That motion was denied without argument. (R. 2113,

Transcript, Previously Recorded Proceedings, Bench Trial, Volume IV of V, 78:5-79:7).
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9. The Trial Court entered its Findings of Fact, Conclusions of Law and Order
on November 18 2010. (R. 1759A).

10.  The Tral Court entered its Final Order on or about February 15, 2011. (R.
1808).

11.  Following the Final Order, Appellant timely filed a post-trial Rule 59
Motion to Alter or Amend the Judgment with the Trial Court pursuant to the Utah Rules
of Civil Procedure on March 2, 2011. (R. 1890, 1817).

12.  On June 10, 2011, the court denied the Rule 59 Motion to Alter or Amend
the Judgment in foto. (R. 21).

III. DISPOSITION IN THIRD JUDICIAL DISTRICT COURT

Judge Denise Lindberg, Third Judicial District Court, Salt Lake County, State of
Utah awarded judgment in favor of Plaintiff/Appellant and against Appellees, and
awarded actual damages in the amount of $31,208.70. In addition, the Trial Court
awarded punitive damages against Appellees in the amount of $15,000.00. Thus,
Appellant’s total award was $46,208.70. The court denied Appellant’s request for
attorney fees.

IV. TRIAL COURT’S FINDINGS OF FACT

1. Aaron Clark (“Clark”) moved to Salt Lake City, Utah from Nashville,
Tennessee in September of 2006. At that time, Clark was 27 years old and had never
owned or purchased any real estate.

2. Clark entered into an Exclusive Buyer-Broker Agreement and Agency

Disclosure with Prudential and Jill Johnson (“Johnson”).
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3. Johnson showed Clark 12 to 15 homes and Clark became interested in a
property located at 3325 East Antler Way (“Property”).

4. During Clark’s first visit to the Property he met Defendant Friedman.
Friedman was in the business of purchasing, cosmetically updating, and selling homes
(i.e., “flipping”). Friedman represented to Clark that he had done a lot of work on the
Property and had “spent almost $100,000 or more” on the remodel.

5. From 2002 to 2005, Halston Davis and his family occupied the Property.
After the Davis family moved out, an intermediary buyer bought the Property with the
intent to “flip” it. The intermediary buyer did no work on the Property and it sat vacant
for almost a year. Friedman then purchased the Property and began to work on it.

6. The neighbors who saw the Property during the time it sat vacant testified
that there was a substantial, visible mold infestation in the two basement bathrooms and
in a laundry room, all of which shared a wall. There was also water damage to the
ceilings of the upstairs master bedroom and the kitchen. Further, there was a non-
functioning indoor swimming pool.

7. Friedman began to “pretty up” the Property without applying for or
otherwise obtaining the required building permits. Friedman testified that he hired
Donato DeGregorio to act as a general contractor. Friedman stated that he relied on
DeGregorio’s expertise and that DeGregorio was responsible for pulling the permits. The

evidence presented at trial contradicted that testimony, and the Trial Court so held.
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8. The Court found that Friedman was clearly acting as the general contractor
and would have been the person responsible for securing the required permits and for
overseeing the quality of the work.

9. During the course of the remodel, a furnace, new air conditioning, and new
water heaters were installed on the Property. Friedman’s crew removed and replaced the
moldy bathroom vanities and shower surrounds and performed some electrical work.
They applied stucco to the exterior of the home. A *“great room” was constructed over
the existing indoor swimming pool. When the remodel was complete there was no
evidence that the pool had ever existed. The only access to the pool was through a two-
foot hole that was located in the office closet underneath carpet, which was not
discovered until after litigation commenced.

10. Despite the cosmetic changes and upgrades, the neighbors testified that
they were concerned that Friedman had “cut comers.” For example, one neighbor
testified to seeing stones being applied to the pillars of the front of the house by Friedman
by means of liquid nails instead of mortar. Several neighbors were concerned that the
roof was not replaced and that Friedman was not building the floor over the indoor
swimming pool in a safe manner. These neighbors testified that they voiced their
concerns to Friedman; Friedman denied ever having such conversations.

11. Friedman’s “cosmetic facelift” was completed by July 1, 2006. Shortly
after completion Friedman had an open house. All of the neighbors agreed that the

remodel of the Property was beautiful. Friedman then listed the Property for sale.
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12.  Johnson contacted Friedman regarding the Property. At no time throughout
the negotiations and the subsequent transaction did Friedman disclose on the Multiple

> or to Johnson or Clark that the floor of the great room had been

Listing Service
constructed over an indoor swimming pool.

13.  On about September 19, 2006, Johnson prepared and submitted a Real
Estate Purchase Contract (the “First REPC”) (R. 1615) (Addendum 1) to Friedman on
Clark’s behalf. The First REPC contained a number of addenda, including Addendum
No. 4, which stipulated that the Property was to be sold “as-is” without warranty, and
Addendum No. 5, which stated that the seller would not provide seller disclosures. The
settlement deadline for the first REPC was October 19, 2006. Clark was unable to get
financing prior to the closing date so the sale fell through. Despite that set back, Clark
was still interested in purchasing the Property and Friedman was still interested in selling
it to Clark.

14. A few days later, on or about October 23, 2006, Clark, Johnson, and
Friedman met at Einstein Bagels on Fort Union Blvd. to renegotiate the purchase of the
Property. At that meeting the parties agreed that Johnson would draft a new REPC (the

“Second REPC”) (R. 1631) (Addendum 2). The Second REPC was signed and fully

executed by both Clark and Friedman the following day, on October 24, 2006.

> The Multiple Listing Service (or “MLS”) is a service which is available to licensed real
estate agents and brokers which collects all known real-estate listings into a central

database.
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15.  The Second REPC included only one addendum, which specified that
Friedman was to contribute $6,000 towards Clark’s closing costs. At the time Clark and
Friedman signed the Second REPC, it did not contain an “as-is” (or any other) addendum.

16.  The Second REPC contained the following material changes from the First
REPC: (a) a $15,000 increase in the purchase price, from $473,900 to $489,000, (b) a
doubling of the earnest money, from $5,000 to $10,000, and (c) making the earnest
money nonrefundable. In addition, the as-is addendum that had been part of the First
REPC was not included in the Second REPC.

17.  The above-stated changes were substantive and involved material changes
to the Second REPC. They made the Second REPC a very different contract than the
First REPC. Additionally, there were a couple of other smaller changes that also belie
Friedman’s contention that all the parties intended the terms of the two REPCs to be
identical.

18.  Clark was able to finalize financing, so early in the moming of October 26,
2006, Clark and Johnson went to the First American Title Insurance office. Clark signed
all the necessary documents to close the buyer’s portion of the transaction. Immediately
upon signing the settlement documents at the title company, Clark left for the airport to
travel from Salt Lake City to Nashville to attend a wedding. Both Johnson and Friedman
knew that Clark would be leaving town that morning.

19.  Early in the afternoon of October 26, 2006, while Clark was airborne and
unreachable, Friedman contacted Johnson unequivocally demanding that an “as-is”

addendum be included as part of the Second REPC or he would not close on the Property.
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Friedman then prepared an “as-is” addendum, backdated it to the day of the signing of the
Second REPC, and sent it to Johnson. Johnson, without Clark’s knowledge or consent,
signed the “as-is” addendum in Clark’s name.

20.  Shortly after the sale, Clark learned about the existence of the indoor
swimming pool from a neighbor. Clark immediately called Johnson and asked her about
it, but Johnson knew nothing about a pool on the Property. It was during that call that
Johnson informed Clark that she had signed his name to the backdated “as-is” addendum
prepared by Friedman. Clark testified that he was disappointed with Johnson’s actions;
he stated, however, that he did not think Johnson signed his name with malice or intent to
deceive.

21.  Clark’s experts decried the construction of the great room floor over the
swimming pool as “tinker toy construction” and “an abomination.” Defendants’ experts
charitably described the construction as “unconventional but not unsafe,” and emphasized
the great room floor had not yet “failed.” The Court agreed with Clark’s experts on that
point.

22.  The pictures of the floor’s construction taken from the space underneath the
great room are the poorest example of construction the Trial Court had observed in its 12
years of trying cases.

23.  The construction of the great room floor supports clearly violated building
code requirements; while they may not have yet “failed,” the use of untreated wood in the
supporting structures, if left un-remedied, will eventually cause significant problems for

Clark.
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24.  Friedman of course knew about the pool and determined to install a floor
over it as a way of increasing the livable square footage of the Property, thereby
increasing the value of the Property. When the construction was done, there was no way
for any reasonable observer to have known that there was a pool underneath the great
room. In fact, Clark’s professional home inspector did not discover the existence of the
pool.

25. Friedman was the person responsible for the remodeling done on the
Property, yet he decided not to secure the required building permits. As a result, the
construction of the floor over the pool was horrendous and indisputably not up to Code.
Whether or not Friedman knew about the sub-par construction of the great room floor is
immaterial; he is charged with the knowledge of his workers and with his own failure to
supervise their work appropriately. The foregoing triggered a legal duty on Friedman’s
part to disclose the information known to him — something he chose not to do.

26.  All the problems related to the building of the great room floor, (e.g., the
improper supports for the joists, the improperly located and supported water and gas
pipes, the improperly installed HVAC system duct runs under the floor, and the improper
ventilation issues) were latent defects known to Freidman and not discoverable by a
reasonably prudent buyer (or his home inspector) through the exercise of reasonable care.
Moreover, the non-disclosed information was material. Clark wanted a house he could
move into; he did not want a “fixer-upper.” Knowledge of that defect alone would have
affected Clark’s decision whether or not to buy the Property, or in the alternative, would

have affected Clark’s decision as to how much to offer for the Property.
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27.  Friedman violated his duty to disclose known latent defects of the Property.

28. Asaresult of Friedman’s intentional non-disclosure, Clark was damaged.

29.  Friedman purchased the Property for $221,000. The testimony. at trial was
that Friedman had spent approximately “$100,000” to upgrade the property. Taking that
amount at face value suggests that Friedman had approximately $321,000 invested in the
Property. Friedman sold the Property for $489,000 (minus seller-paid closing costs of
$6,000), for an adjusted sale price of $483,000. Subtracting $321,000 from the adjusted
sale price yields a rough profit estimate of $162,000 to Friedman from the sale of the
Property.

30. The Court awarded a total of $31,208.70 in actual damages, and $15,000 in
punitive damages.

SUMMARY OF ARGUMENT

By denying Appellant’s Motion to Conform the Pleadings to the Evidence, the
Trial Court prevented Appellant from electing his remedy, including: rescission of the
sale and attorneys’ fees. The Trial Court made no findings with respect to Plaintiff’s
Motion to Conform the Pleadings to the Evidence at the end of Plaintiff’s case-in-chief.
In fact, the Trial Court refused to hear argument regarding that issue, and refused to refer
to the applicable law on that subject. The Trial Court’s denial of Appellant’s Motion to
Conform the Pleadings to the Evidence pursuant to Utah R. Civ. P. 15(b) and 54(c) was
error, and should be reversed.

The Trial Court should have considered a claim for breach of contract based upon

Appellant’s repudiation of the Second REPC, thereby opening the door for Appellant to
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elect his remedy of rescission. That was reversible error by the Trial Court, and should
be reversed.

By denying Appellant’s request for attorneys’ fees, the Trial Court prevented
Appellant from collecting attorneys’ fees to which he was entitled. Attorney fees should
have been awarded on the following grounds: (1) attorneys’ fees were available under
the Second REPC; (2) the fraud claim was based upon a common core of facts with the
breach of contact claims, (3) Defendant engaged in fraud; and (3) the laws of equity
demand such an award under the facts of this case. Such ruling was in error, and should
be reversed.

Appellant has been saddled with a materially defective home that was fraudulently
sold to him and which was not what he bargained for. Allowing Appellees to take
advantage of Appellant and walk away with a profit of at least $162,000.00, was an abuse
of discretion under the egregious circumstances of this case. Appellees are in the
business of flipping such homes. Such a ruling is inequitable and does not in any way
further the goals of deterrence and punishment under the circumstances of this case.
Such an award merely amounts to a business expense for Appellees. The Trial Court’s
award was in error, and should be reversed.

The Trial Court erred in denying Appellant’s Rule 59 Motion to Alter or Amend
the Judgment. Appellant identified several errors of law that should have been corrected
by the Trial Court. The Trial Court’s denial of Appellant’s Rule 59 Motion to Alter or

Amend the Judgment was reversible error, and should be reversed.
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ARGUMENT
L THE TRIAL COURT ERRED BY DENYING APPELLANT’S® MOTION
TO CONFORM THE PLEADINGS TO THE EVIDENCE PURSUANT
TO UTAH R. CIV. P. 15(B) & 54(C).

The Trial Court erred by denying Clark’s Motion to Conform the Pleadings to the
Evidence. As a result, Clark was foreclosed electing his remedy, including rescission of
the sale for Friedman’s repudiation of the Second Real Estate Purchase Contract
(“Second REPC”). In addition, Clark was foreclosed from recovering attorneys’ fees as
provided under the Second REPC, and from recovering attorneys’ fees for Friedman’s
fraud which arose out of a common core of facts with the breach of contract claims.

A district court’s determination on a Rule 15(b) Motion is reviewed for
correctness. Fibro Trust, 1999 UT 13 at Y8 (citation omitted). In this case, the Trial
Court’s determination on Clark’s Rule 15(b) Motion to Conform the Pleadings to the
Evidence was incorrect and should be reversed.

The Trial Court erred by refusing to consider two alternative theories of recovery
which would have entitled Clark to rescission of the sale and attorney fees. While Clark
did not directly include a claim for anticipatory repudiation in his original Complaint or
Amended Complaint,” that was because he was not privy to all of the facts that supported

such a theory of recovery at that time. Clark did not include a claim for rescission of the

sale on the basis of failure of the contract due to a lack of mutual consent to all material

% Hereinafter, Appellant will be referred to as “Clark,” and Appellees will be referred to
collectively as “Friedman.”

7 Though he did allege breach of contract generally, using the language “Defendants
breached their contractual duties to plaintiff including, but not limited to:...” (R. 48, at

33).9
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terms for the same reasons. However, the unobjected-to evidence ultimately presented at
trial established the necessary elements for both of those theories.

The Utah Rules of Civil Procedure provide a mechanism whereby pleadings may
be amended at any time, even after trial to conform to the evidence actually presented at
trial. See Utah R. Civ. P. 15(b) (emphasis added). The specific provision reads as
follows:

(b) Amendments to conform to the evidence. — When issues not
raised by the pleading are tried by express or implied consent of
the parties, they shall be treated in all respects as if they had been
raised in the pleadings. Such amendments of the pleadings as
may be necessary to cause them to conform to the evidence and
to raise these issues may be made upon motion of any party at
any time, even after judgment; but failure so to amend does not
affect the result of the trial of these issues. If evidence is objected
to at the trial on the ground that it is not within the issues made
by the pleadings, the court may allow the pleadings to be
amended when the presentation of the merits of the action will be
subserved thereby and the objecting party fails to satisfy the
court that the admission of such evidence would prejudice him in
maintaining his action or defense upon the merits. . .

Utah R. Civ. P. 15(b) (emphasis added).
a. The Purpose of Rule 15(b)

The purpose and rationale for this rule is clear. Its purpose is to ensure that the
facts which actually emerge at trial are the ones upon which the case is decided, rather
than deciding the case on archaic rules of pleading. “The purpose of an amendment to
conform to proof 1s to bring the pleadings in line with the actual issues upon which the
case was tried.” General Ins. Co. of America v. Carnicero Dynasty Corp., 545 P.2d 502,
506 (Utah 1976). “Rule 15(b) enables the case to be tried on its merits. . . [I]n effect

pleadings are automatically amended to conform to proof on issues tried by express or
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implied consent. The sporting element in litigation is eliminated.” Draper v. Walker,
244 P.2 360, 363-364 (Utah 1952) (internal citations omitted).
b. Application of Rule 15(b) is Mandatory.

The Utah Supreme Court has said that application of Rule 15(b) is not permissive;
rather, it is mandatory, and the Trial Court has no discretion to deny such an amendment.
This is the key to the error committed by the Trial Court. “Significantly the first part of
Rule 15(b) is not permissive in terms, for it provides that issues tried by express or
implied consent shall be treated as if raised in the pleadings. Even failure to amend does
not affect the result of these issues.” General Ins. Co. of America, 545 P.2d at 506
(emphasis in original); see also, Zions First Nat’l Bank v. Rocky Mountain Irrigation,
Inc., 795 P.2d 658, 663 (Utah 1990). The Utah Supreme Court has further held that
“[o]ur rules of civil procedure require that the pleadings be conformed to the evidence
presented at trial when no objection is made to the introduction of such evidence.”
General Ins. Co. of America, 545 P.2d at 506 (emphasis in original).

c. Proper Application of the Rule.

A proper analysis of Rule 15(b) requires a two step approach. The first step is to
determine whether the issues were tried by express or implied consent of the parties.
“[Rule 15(b)] has two separate parts. The first part provides that if issues are tried with
the express or implied consent of the parties . . . .” General Ins. Co. of America, 545 P.2d
at 505. If the issue is found to have been tried by express or implied consent, the court
must treat those issues and facts “in all respects as if they had been raised in the

pleadings.” Utah R. Civ. P. 15(b).
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The second part of Rule 15(b), which gives the court discretion to deny the Rule
15(b) motion gnly comes into play where the party seeking to exclude the evidence

objects at trial. Id. If, and only if, a party objects to the introduction of the evidence at

trial may the Trial Court exercise discretion to deny the motion. In this case, the
evidence in question was not objected to at trial, and was therefore tried by implied
consent. Thus, this case falls within the first part of Rule 15(b), and it was mandatory
that those issues and facts be considered as if they had originally been raised in the
pleadings. The Trial Court’s error occurred when the court jumped to the second part of
the Rule 15(b) analysis, even though the issues were tried by implied consent. Therefore,
the second part of the analysis does not apply, and the Trial Court had no choice but to
grant Clark’s motion.
d. Implied Consent

Implied consent may be found where . . . evidence is introduced without
objection.” General Ins. Co. of America, 525 P.2d at 506. In Fibro Trust, the Utah
Supreme Court held that “[a] party may try an issue by implied consent by failing to
object to the introduction of evidence related to the unpleaded issue.” 1999 UT 13 at 8.

In this case, the evidence of Friedman’s anticipatory repudiation was introduced
without objection from Friedman, and was therefore was tried by implied consent. See Id.
At trial, Clark presented evidence through the testimony of both Friedman and Johnson
that established the necessary elements to show a cause of action for breach by

repudiation. Friedman did not object to the entry or admissibility of any of the evidence
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presented regarding those issues. While Friedman was on the stand testifying during

cross-examination at trial, the following exchange took place:

Q. Is it fair to say that you would not have closed without the
as-is addendum?

A. I would never have negotiated the home with Mr. Clark in
the first place without the as-is addendum.

Q. So...

A. So the answer to that is, would it not have closed? I never
would have entered into the agreement-

Q. Well, let me, let me —

A. —in the first place without the addendum.

Q. You —isn’t it true that you had no intention of going to
closing unless Jill Johnson had this signed and returned to
you; is that correct? Yes or no.

Q. You would not have gone to closing if Jill Johnson
had not returned this (referring to as-is addendum); isn’t

that correct?

A. That’s correct.

(R. 2113, Transcript, Previously Recorded Proceedings, Bench Trial, Volume IV of V,
39:21-40:24 (emphasis added)).
Jill Johnson, during her trial testimony, and without eliciting any objection from

Friedman’s counsel, further confirmed Friedman’s intentions of not attending the closing

26



unless the as-is addendum was signed during her testimony through the following
exchange:

THE COURT: I'm sorry, I didn’t understand. Is it your

testimony that Mr. Friedman told you that, quote, This needs

to be signed or I’m not closing today?

THE WITNESS: Yes, uh-huh.

THE COURT: Okay, so that — those words came from him?

THE WITNESS: Yes.

THE COURT. Thank you.

O (By Mr. Owens): Did he make it very clear to you that
he would not close without the as-is clause?

A. Yes.
(R. 2112, Transcript, Previously Recorded Proceedings, Bench Trial, Volume III of V,
198:11-199:4-15 (emphasis added)). Friedman did not object to that line of questioning
during Friedman’s or Johnson’s trial testimony.

If a theory of recovery is fully tried by the parties, the court may base its decision
on that theory and deem thé pleadings amended, even if the theory was not originally
pleaded or set forth in the pleadings or the pretrial order. Colman v. Colman, 743 P.2d
782 (Utah App. 1987). At trial, Clark introduced evidence that supports and proves the
unpleaded issues of repudiation and failure of the contract due to lack of mutual assent to
all material terms. Had Clark been successful on those two theories, he would have been

entitled to alternative remedies including rescission of the sale and attorney fees that were
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not otherwise made available to him. Therefore, the Tnal Court erred in failing to
consider those theories when deciding the outcome of the case.

In submitting his motion to conform the pleadings to the evidence, Clark sought to
have the Trial Court consider a claim for repudiation which was supported and proven by
evidence presented at trial without objection. “It is a basic contract principle that where
one party to a contract repudiates it or refuses to perform it, the other party is not
obligated to perform his or her promise, and such non-performance does not render the
other party liable in damages.” Scott, 1999 UT App 139 at § 15, (internal quotation
omitted). “Moreover, where a party wrongfully states that he will not perform at all
unless the other party consents to a modification of the contract, the statement is a
repudiation Because the breach that he threatens is a complete refusal of performance.”
Id. (citation and emphasis omitted).

The unobjected-to evidence presented at trial established the following facts that
support a claim for repudiation: On October 24, 2006, Clark and Friedman entered into a
Real Estate Purchase Contract (referred to throughout this case as the “Second REPC”).
The closing for the Second REPC was set for October 26, 2006. Because Clark was
planning to travel to Tennessee to attend a wedding that day, he went to the closing early
in the morning on October 26, 2006 and signed all of the documents consummating the
sale. That morning, pursuant to the terms of the Second REPC, Clark remitted the
remaining balance of the purchase price to Friedman and completed his end of the sale

resulting in full performance by Clark. Clark then immediately left for the airport. Both
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Friedman and Johnson knew that Clark was leaving town that moming. Friedman was
scheduled to close late in the afternoon of October 26, 2006.

After Clark had closed, but before Friedman closed, Friedman communicated with
Johnson (Clark’s real estate agent) and unequivocally told her he would not close on the
sale of the home unless an “as-is” addendum, among other things, was added to the
REPC. During the afternoon of October 26, 2006 (after Clark had already closed),
Friedman faxed a back-dated® handwritten addendum to Johnson (with the date and time
of Clark’s signature line already completed) and instructed that it must be signed or he
would not close on the transaction. The addendum purported to specify that, among other
things, the home was being sold “as-is.” Because Clark was on an airplane to Tennessee,
he was unreachable. Clark was unaware of any such discussions and never agreed to add
the provisions contained in the addendum, and in fact had already closed. Neither
Friedman nor Johnson tried to communicate with Clark about Friedman’s unwillingness
to close on the contract as it stood, which terms had already been negotiated.

Once Johnson received the fax on October 26, 2006 at 2:03 p.m. from Friedman,
Johnson followed Friedman’s instructions and affixed Clark’s initials on the backdated
addendum without Clark’s knowledge or consent. Johnson faxed the completed
document back to Friedman on October 26, 2006 at 3:40 p.m. for inclusion into the
Second REPC. Clark did not give Johnson permission to sign the addendum on his

behalf and was unaware that she had done so at that time. Friedman closed on the sale

8 The addendum was back-dated to October 24, 2006, the date of the Second REPC.
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after receipt of the addendum from Johnson, and the transaction was purportedly
completed.

Because Friedman did not object to that evidence at trial, the Trial Court should
have conformed the pleadings to the evidence, and Clark should have been allowed to
recover on an repudiation claim as supported by the facts established at trial.

e. Rule 54(c)

In addition to Rule 15(b) discussed above, Rule 54(c)(1) of the Utah Rules of Civil
Procedure provides in part that “every final judgment shall grant the relief to which the
party in whose favor it is rendered is entitled, even if the party has not demanded such
relief in his pleadings.” Utah R. Civ. P. 54(c) (emphasis added). That rule is in harmony
with Rule 15(b), and further reinforces the policy that cases must be decided on their
merits, and not on archaic rules of pleading. Further, “it could not be made plainer that
the underlying purpose of [Rule 54(c)] is that judgment should be granted in accordance
with the law and the evidence as the ends of justice require; and that this is true whether
the pleadings are amended or not.” First Sec. Bank of Utah, N.A. v. Colonial Ford, Inc.,
597 P.2d 859, 861 (Utah 1979). Further, “In pursuing that objective, the proper
application of the rules is that amendments should be allowed if necessary to accomplish
that objective, where a case has actually been tried on a different issue or a different
theory than has been pleaded.” Id.

In this case, whether the pleadings contained a claim for anticipatory
repudiation/breach is of no significance because those causes of action were tried by the

parties without objection. If the facts established throughout discovery and introduced
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and admitted without objection at trial support such claims, then Clark should have been
awarded the relief to which he was entitled under those claims. The purpose of the
pleading rules in Utah is to put the defendant on notice of the nature of the claims the
plaintiff is making. “Under our liberal notice pleading standard, all that is required is a
‘short and plain statement’ . . . showing that the pleader is entitled to relief” and a
‘demand for judgment for the relief.”” City of Grantsville v. Redevelopment Agency of
Tooele City, 2010 UT 38, 934, 233 P.3d 461 (internal citation omitted).

The Utah Supreme Court stated that “all that is required is that the pleadings be
sufficient to give fair notice of the nature and basis of the claim asserted and a general
indication of the typé of litigation involved.” Gudmundson v. Del Ozone, 2010 UT 33,
940, 232 P.3d 1059. In this case, once Friedman was put on notice that Clark was
alleging that Friedman breached the Second REPC, that there were construction defects
with the house, and that Clark sought to rescind the sale, the notice pleading requirements
were met. In fact, Clark clearly notified Friedman in his Amended Complaint that the
breach being asserted was not exclusive. Specifically, the Amended Complaint stated

that “Defendants breached their contractual duties to plaintiff including, but not limited

to: . . ..” Amended Complaint at § 33 (emphasis added). At that point, the facts
controlled, not the pleadings. There were no surprises at trial in this case. All of the facts
had been established through discovery. When the facts were established at trial without
objection, those facts should have controlled, and Clark should have been granted the
relief to which he was entitled, regardless of what was alleged in the Amended

Complaint.
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B. Conforming the Pleadings to the Evidence Opens the Door to Additional
Damages and Remedies to Clark.

Conforming the pleadings to the evidence opens the door to additional damages
and remedies to Clark. For ex;lmple, where there is an anticipatory breach or repudiation,
the non-breaching party has three options available to him:

1. Treat the entire contract as broken and sue for damages.
2. Treat the contract as still binding and wait until the time
arrived for its performance and at such time bring an
action on the contract.
3. Rescind the contract and sue for money paid . . . .
Hurwitz v. David K. Richards & Co., 436 P.2d 794, 796 (Utah 1968) (emphasis added);
see also Cobabe v. Stanger, 844 P.2d 298 (Utah 1992).

It was clear from the outset of this case that Clark sought to rescind the sale of the
property and get his money back from Friedman. After discovery of the egregious
defects, Clark demanded rescission from Friedman prior to filing suit. Friedman refused.
Clark closed on the sale of the property on October 26, 2006. Thus, Clark filed suit on
November 30, 2006, only one month later. His Complaint sought an order rescinding the
contract of sale (which turned out to be the Second REPC). It is clear that at that point,
Clark had elected his remedy of rescission.

Because the facts established at trial clearly support a claim for repudiation of the
Second REPC, Clark should have been entitled to elect his remedy from the three choices
outlined in the Hurwitz case. That is exactly what he did from the very beginning.
Therefore, if Clark properly established a claim for repudiation of the Second REPC, the

Trial Court erred by failing to grant rescission.
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In addition, if the court were to hold that Friedman repudiated the Second REPC,
Clark would be entitled to attorney fees pursuant to the attorney fee clause in the Second
REPC. Section 17 of the Second REPC contained the following provision:
“ATTORNEY FEES AND COSTS. In the event of litigation or binding arbitration to
enforce this Contract, the prevailing party shall be entitled to costs and reasonable
attorney fees.”

The Trial Court’s erroneous denial of Clark’s Rule 15(b) motion to conform the
pleadings to the evidence severely limited Clark’s available remedies, and constitutes
reversible error. Therefore, the Trial Court’s denial of Clark’s Rule 15(b) motion should
be reversed.

II. THE TRIAL COURT ERRED BY FAILING TO FIND THAT
FRIEDMAN ANTICIPATORILY BREACHED/REPUDIATED THE
SECOND REPC WHEN FRIEDMAN REFUSED TO CLOSE WITHOUT
CHANGING MATERIAL TERMS OF THE CONTRACT.

The Trial Court erroneously failed to make a finding that Friedman repudiated the
Second REPC. By failing to find that Friedman anticipatorily breached/repudiated the
Second REPC when Friedman admitted that he would not have closed without material
terms, and that was confirmed by Johnson, the Trial Court committed error. In so doing,
the Trial Court foreclosed Clark from recovering for repudiation of the Second REPC.
Specifically, Clark was foreclosed from electing his remedy, including rescission, and
recovering attorneys’ fees as provided in the Second REPC. An appellate court “give[s]

the trial court’s legal conclusions no deference and review[s] them for correctness.”

Scott, 1999 UT App 139 at 18.
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A. Repudiation Generally

“It is a basic contract principle that where one party to a contract repudiates it or
refuses to perform it, the other party is not obligated to perform his or her promise, and
such non-performance does not render the other party liable in damages.” Scott, 1999 UT
App 139 at ] 15, (internal quotation omitted). “Moreover, where a party wrongfully
states that he will not perform at all unless the other party consents to a modification of
the contract, the statement is a repudiation because the breach that he threatens is a
complete refusal of performance.” /d. (citation and emphasis omitted).

Friedman admitted at trial, without objection, that he repudiated the Second
REPC, a fact which was confirmed by Jill Johnson. R. 2113, Transcript, Previously
Recorded Proceedings, Bench Trial, Volume IV of V, 39:21-40:24 (Friedman testifying);
R. 2112, Transcript, Previously Recorded Proceedings, Bench Trial, Volume III of V,
198:11-199:4-15 (Johnson confirming).

In this case, Friedman repudiated the Second REPC by unequivocally
communicating to Johnson that he would not close unless the Second REPC contained an
“as-is” addendum. In so communicating with Johnson, he “wrongfully state[d] that he
[would] not perform at all unless the other party consent[ed] to a modification of the
contract[.]” Scott, 1999 UT App 139 at § 15. Therefore, Friedman anticipatorily
breached/repudiated the Second REPC, which repudiation should have been considered
by the Tral Court.

In Scott, the parties entered into a real estate purchase contract for the sale of a

condominium in 1994. Id. at § 2. The seller refused to perform demanding additional
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concessions from the buyer, and the buyer sued for specific performance requiring the
seller to convey the condo. The court affirmed the trial court’s order awarding specific
performance, citing the rule set forth above. /d.
B. Remedies for Repudiation
Where there is an anticipatory breach or repudiation, the non-breaching party has
three options available to him:
1. Treat the entire contract as broken and sue for damages.
2. Treat the contract as still binding and wait until the time
arrived for its performance and at such time bring an
action on the contract.
3. Rescind the contract and sue for money paid . . .
Hurwitz, 436 P.2d at 796; see also Cobabe, 844 P.2d 298.

It was clear from the outset of this case that Clark sought to rescind the sale of the
property and get his money back from Friedman. In fact, prior to filing suit requesting
rescission, and after the purported closing, Clark demanded rescission from Friedman
immediately after he discovered the egregious defects. Clark closed on the sale of the
property on October 26, 2006. He filed suit on November 30, 2006, only one month
later. His Complaint sought an order rescinding the contract of sale (which turned out to
be the Second REPC). It is clear that at that point, Clark had elected his remedy of
rescission.

Because the facts established at trial clearly support and prove a claim for
repudiation of the Second REPC, Clark should have been entitled to elect his remedy

from the three choices outlined in the Hurwitz case. See also, Utah R. Civ. P. 15(b).

35



That is exactly what he did from the very beginning. Therefore, because Clark properly
established and proved a claim for repudiation of the Second REPC, the Trial Court erred
by failing to grant rescission.

III. THE TRIAL COURT ERRED BY REFUSING TO AWARD
ATTORNEYS’ FEES TO CLARK.

Attorneys fees should have been awarded to Clark upon three separate bases: (1)
attorneys’ fees were available to the prevailing party under the Second REPC; (2) the
fraudulent nondisclosure claim upon which Clark prevailed was based upon a common
core of facts with the breach of contact claims; (3) Friedman’s conduct was so egregious
that punitive damages were ordered against him and the laws of equity demand such an
award under the facts of this case. Such ruling was in error and should be reversed.

The award or denial of attorneys’ fees is a question of law which is reviewed for
correctness. See e.g. John Holmes Constr, 2005 UT 83; see also Truong, No. 20080385-
CA, 2009 Utah App. LEXIS 215, at *11 (unpublished opinion) (citation omitted) (“The
award of attorney fees is a matter of law, which we re%ziew for correctness.”).

A. Repudiation

As set forth above, the Second REPC in this case contained an attorneys’ fee
provision. Paragraph 17 of the Second REPC provided that “In the event of litigation or
binding arbitration to enforce this Contract, the prevailing party shall be entitled to costs
and reasonable attorney fees.” (Addendum 2, Second REPC at § 17).

In this case, the evidence of Friedman’s repudiation was introduced without objection

from Friedman, and was therefore tried by implied consent. At trial, Clark presented
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evidence through the testimony of Friedman and Johnson that established and proved the
necessary elements to show a cause of action for repudiation. Friedman did not object to
the entry or admissibility of any of the evidence presented, and did not rebut the evidence
presented. As set forth above, the Trial Court should have conformed the pleadings to
the evidence and considered a breach of contract claim based upon Friedman’s
unequivocal statements that he would not close on the Second REPC without the addition
of non-negotiated material terms. That cause of action would have brought the attorney
fee provision of the Second REPC directly into play, and would have required an award
of attorneys" fees. Therefore, the Trial Court’s refusal to grant attorneys’ fees and costs
to Clark should be reversed, and the matter should be remanded for a determination as to
the proper amount of fees and costs to be awarded.

B. Common Core of Facts Doctrine

Generally in Utah, attorneys’ fees are recoverable as damages in contract or tort
actions where there is a statutory or contractual authority for such fees. DeBry and
Hilton Travel Services, Inc. v. Capitol International Airways, Inc., 583 P.2d 1181 (Utah
1978). In this case, the Second REPC contained an attorneys’ fee provision which
entitled the prevailing party to an award of attorneys’ fees and costs in the event of a
proceeding to enforce its terms. Because the facts established at trial proved that
Friedman anticipatorily breached/repudiated the Second REPC, Clark should be entitled
to an award of attorneys’ fees as provided in the Second REPC.

Nevertheless, even if the Trial Court had not considered the repudiation claim,

Clark should have been awarded his attorneys’ fees and costs. “When a plaintiff brings
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multiple claims involving a common core of facts and related legal theories, and prevails
on at least some of its claims, it is entitled to compensation for all attorney fees
reasonably incurred in the litigation.” Dejavue, Inc. v. U.S. Energy Corp., 1999 UT App
355, 9 20, 993 P.2d 222) (citing Hensley v. Eckerhart, 461 U.S. 424, 435, 103 S. Ct. 1933
(1983)) (emphasis added); see also Jane L. v. Bangerter, 61 F.3d 1505, 1512 (10" Cir.
1996) (“If claims are related, failure on some claims should not preclude full recovery if
plaintiff achieves success on a significant, interrelated claim.”); Durant v. Independent
Sch. Dist. No. 16, 990 F.2d 560, 566 (10™ Cir. 1993) (stating that because plaintiff’s
“claims arose out of a common core of facts and involved related legal theories, the
district court may . . . conclude her prevailing status on . . . [one] claim subsumes her
failure to succeed [on the other.]”); Truong, No. 20080385-CA, 2009 Utah App. LEXIS
215 (unpublished opinion).

This entire case revolves around the purchase and sale of a home pursuant to a
Real Estate Purchase Contract, identified throughout this case as the Second REPC. That
Real Estate Purchase Contract contains an attorneys’ fee provision, and Clark alleged a
cause of action for breaches of that contract. “In the event of litigation or binding
arbitration to enforce this Contract, the prevailing party shall be entitled to costs and
reasonable attorney fees.” (Addendum 2, Second REPC, at § 17 (emphasis added)).
Clark alleged a breach of contract action in his Amended Complaint. Even if Clark was
not successful on that claim, he is still entitled to his attorneys’ fees if he is the prevailing

party in the overall litigation.
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One of the theories behind the breach of contract action, among others, was that
Friedman br;ached the Second REPC by failing to disclose known latent defects in the
property. In conjunction therewith, Clark also alleged a cause of action for fraudulent
nondisclosure based upon the same facts, i.e., that there were latent defects known to
Friedman which Friedman failed to disclose. The Trial Court held that Friedman had not
in fact breached the Second REPC by failing to disclose the known latent defects,
because he did not have a contractual duty to disclose said defects. Nevertheless, the
Trial Court found that Friedman had breached his common law duty to disclose said
known latent defects, and that Friedman had fraudulently concealed those defects. Such
a situation falls precisely within the common core of facts doctrine outlined by the
Dejavue Court. Therefore, attorneys’ fees should have been awarded.

C. Fraud and Punitive Damages

While there is a contractual basis for awarding attorney fees in this case, the Utah
Supreme Court has held that even absent specific contractual or statutory attorney fee
provisions, fees may nevertheless be awarded when the court “deems it appropriate in the
interests of justice and equity.” Hughes v. Cafferty, 2004 UT 22, 4 21, 89 P.3d 148 (Utah
2004) (quoting Stewart v. Utah Pub. Serv. Comm’n, 885 P.3d 759, 782 (Utah 1994).
Such an award is appropriate in cases where exemplary damages are awarded. See, e.g.,
DeBry & Hilton Travel Services, Inc., 583 P.2d at 1185 (“Counsel fees . . . can be
considered as an element of damages . . . in those cases in which exemplary damages are

or can be awarded.”).
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This is a case where the interests of justice and equity demand an award of
attorney fees. When Clark purchased the home from Friedman, Clark was a young first-
time homebuyer. Friedman was an experienced home flipper. Friedman knew about the
very serious defects hidden within the walls and floors of the home. He intentionally hid
those defects from Clark, defrauded Clark, and left Clark saddled with a house that was
riddled with serious problems. After Friedman refused to rescind the sale, Clark’s only
option was to sue Friedman. After spending several years and many thousands of dollars
on attorney fees and other litigation costs, Clark finally obtained his remedy — at a cost
that far exceeded his recovery. Clark had no other option but to attempt to obtain justice
through the court system.

The Trial Court viewed Friedman’s actions as deplorable enough to award
punitive damages. In cases where punitive or exemplary damages are awarded, attorney
fees are also appropriate. See, e.g., DeBry & Hilton Travel Services, Inc., 583 P.2d at
1185. The facts and circumstances of this case require an award of attorney fees in the
interests of justice and equity. To refuse to award attorney fees and costs in this matter
would be a miscarriage of justice. Therefore, the Trial Court’s refusal to award attorney
fees and costs to Clark should be reversed.

IV. THE TRIAL COURT ERRED BY REFUSING TO GRANT
RESCISSION OF THE SALE OF THE HOME.

The Trial Court erred by refusing to grant rescission of the purchase and sale of
the home in two respects. First, the Trial Court should have ordered rescission on the

basis of Friedman’s repudiation of the Second REPC. Second, the Trial Court should
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have ordered rescission on the basis of Friedman’s fraud. The two together make this an
especially appropriate case for rescission.

“The plaintiff in an action for fraud has the option to elect to rescind the
transaction and recover damages.” Dugan v. Jones, 615 P.2d 1239, 1247 (Utah 1980)
(Dugan I). In addition, a purchaser of real estate has the option to elect to rescind the
transaction in the event of a breach of contract by the seller. See, e.g., Anderson, 2003
UT App. 241. Rescission is appropriate in cases where the seller repudiates a real estate
purchase contract. Hurwitz, 436 P.2d at 796.

Despite the fact that Clark had sought the remedy of rescission and rescission is an
available remedy for both repudiation and fraud, the Trial Court, without support or
evidence, refused to grant rescission because the parties allegedly could not be restored to
the status quo. That holding was erroneous, and the Trial Court abused its discretion.

“Rescission is a restitutionary remedy that attempts to return the parties to the
status quo.” Anderson, 2003 UT App 241 at §11. The status quo rule “is not a technical
rule, but rather it is equitable, and requires practicality in adjusting the rights of the
parties.” Dugan v. Jones, 724 P.2d 955, 957 (Utah 1986) (Dugan II); Ong Int’l, Inc.
(U.S.A.)v. 11" Ave. Corp.,, 850 P.2d 447 (Utah 1993).

The Trial Court addressed Clark’s claim for rescission in the following manner:

The Court is not persuaded that the facts of this case warrant
rescission of the contract. The Court can take judicial notice
of the fact that in the four years since this case was filed the
local and national housing markets have been drastically
affected by an economy that has suffered a significant

downturn. This has, in turn, put downward pressure on home
prices generally. Additionally, Clark has not demonstrated he
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has maintained the Property in the condition 1t was in when
he received it. Accordingly, it is highly unlikely that the
parties could be restored to the condition they were in before
the contract was made.

See Findings of Fact, Conclusions of Law, and Order, at § 92. A trial, Friedman did not
present any actual evidence of a decline in value of the property. Also, Friedman did not
present evidence of how Clark’s alleged failure to maintain the property had negatively
affected the value of the property, if at all. The Trial Court made assumptions about the
value of the property that were not supported by any actual evidence, and therefore
abused its discretion. While it may be generally true that property values have declined
in the past few years, that is not necessarily true for all properties in all neighborhoods,
and is not properly the subject of judicial notice. In any event, even if property values are
an appropriate use of judicial notice, it is inequitable to place the risk of declining market
conditions upon the innocent party, to the benefit of the party that committed fraud.
Clark immediately requested rescission from Friedman less than one month after learning
of the egregious defects. Friedman refused and caused any delay.

Any decline in value, or the consequences of the lapse of time should be attributed
to Friedman due to his refusal to grant rescission immediately after the defects were
discovered. Clark, the innocent party, should not suffer additional damage by being
saddled with the Property merely ‘because litigation caused a delay. The loss in market
value, if any, is not the result of either party’s delays and would have occurred even if
Friedman allowed Clark to rescind the sale immediately. Therefore, the status quo would
be unaffected by allowing rescission. Because Friedman refused to rescind the sale, any

such decline in market value should be borne by Friedman. In addition, any other issues
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regarding the status quo can be analyzed and calculated by the Trial Court through the
introduction of relevant evidence the Court deems proper. The parties in this case can be
restored to the status quo by requiring Friedman to return the purchase price paid, and
requiring Clark to execute a quitclaim deed.

By denying Clark’s request for rescission of the sale of the home, Clark has been
saddled with a materially defective home that was fraudulently sold to him and which
was not what he bargained for. Allowing Friedman to take advantage of Clark and walk
away Withv a profit of at least $162,000.00, was an abuse of discretion. Clark should have
been afforded the opportunity to elect his remedy based on Friedman’s repudiation of the
contract. One of the remedies available to the plaintiff in repudiation cases is rescission.
Hurwitz, 436 P.2d at 796. In addition, the sale should have been rescinded based on
Friedman’s fraud. Therefore, the Trial Court abused its discretion, and should be
reversed. Clark should be awarded rescission of the Second REPC.

V. THE TRIAL COURT’S AMOUNT OF PUNITIVE DAMAGES WAS
ERROR.

The Trial Court’s award of only $15,000.00 in punitive damages was error when
Friedman was allowed to retain a profit on the transaction of at least $162,000.00 on
fraudulent sale of the home. Friedman is in the business of flipping such homes, and
such a small amount of punitive damages, considering the size of Friedman’s profit,
amounts to nothing more than a business expense in the event he gets caught. Such a
ruling is inequitable and does not further the goals of deterrence and punishment under

the circumstances of this case.
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Utah appellate courts have “adopted a de novo standard for reviewing jury and
Trial Court conclusions under the Crookston factors.” Smith, 2003 UT 41 at 31
(citations omitted).

The Utah Supreme Court set forth the standards for an award of punitive damages
in Crookston, 860 P.2d 937. In so doing, the Court outlined seven factors that should be
considered by a court in awarding punitive damages. The seven factors are: (i) the
relative wealth of the defendant; (ii) the nature of the alleged conduct; (iii) the facts and
circumstances surrounding such conduct; (iv) the effect thereof on the lives of the
plaintiff and others; (v) the probability of future recurrence of the misconduct; (vi) the
relationship of the parties; and (vii) the amount of actual damages awarded. Id.

Utah courts have frequently addressed the appropriate amount of punitive
damages. See, e.g., Diversified Holdings, L.C. v. Turner, 2002 UT 129, 63 P.3d 686
(Utah 2002); Smith, 2003 UT 41. The Diversified Holdings court held that generally,
where actual damages awards do not exceed $100,000, a ratio of punitive damages to
actual damages of 3:1 is generally appropriate. 2002 UT 129. In this case, the Trial
Court awarded $15,000 in punitive damages, where actual damages were $31,208.70,
resulting in a ratio of approximately 0.5:1.

Ignoring the fact that the actual damages in this case should actually be much
higher based upon the arguments articulated herein (thereby increasing the punitive
damages by proportional amount), the ratio and amount of punitive damages awarded by
the Trial Court is much too low given Friedman’s conduct as applied to the Crookston

factors.
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When analyzing the first Crookston factor, courts should tailor the award “to what
is necessary to deter the particular defendant, as well as others similarly situated, from
repeating the prohibited conduct.” Diversified Holdings, 2002 UT 129 at 15. In
analyzing that factor, the Trial Court pointed out that Friedman profited from this
transaction in the amount of at least $162,000.00. Given the goal of deterring Friedman
from repeating the prohibited conduct, the award of $15,000 is grossly inadequate.
Giving up $15,000 in punitive damages for an opportunity to gain at least $162,000 by
fraudulent means is simply good business for someone in Friedman’s position.
Friedman’s profits should be disgorged, at the very least.

The Wyoming Supreme Court was faced with a very similar situation where fraud
was profitable to the defendant in Alexander v. Meduna, 47 P.3d 206 (Wyo. 2002). In
Alexander, the buyers of a home were advised by the seller that there was no groundwater
seepage or structural defects. Id. The basement flooded shortly after the buyers took
possession. Id. The Trial Court found that the sellers’ fraudulent representations induced
the buyers to contract and awarded punitive damages. Id. The court held that “if the
wrongful conduct was profitable to the defendant, the punitive damages should remove
the profit and should be in excess of the profit, so that the defendant recognizes a loss.”
Id. at 219. The $15,000 award of punitive damages in this case does little to take away
Friedman’s'proﬁt on the sale of the home, let alone achieve the goals of deterrence and
punishment. Therefore, the Court should disgorge Friedman’s profits and fashion a
punitive damages award which makes Friedman recognize a loss on the transaction and

achieve the goals of deterrence and punishment.
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In considering the second Crookston factor, the court should consider the
“maliciousness, reprehensibility, and wrongfulness” of the conduct. Campbell v. State
Farm Mut. Auto. Ins. Co., 2001 UT 89, 65 P.3d 1134 (Utah 2001). “‘Deliberate false
statements, acts of affirmative misconduct, [and] concealment of evidence of improper
motive’ support more substantial awards.” Smith, 2003 UT 41 at §35 (citing BMW of N.
Am., Inc. v. Gore, 517 U.S. 559, 134 L. Ed. 2d 809 (1996)). In this case, the Trial Court
held that “Friedman knowingly and recklessly engaged in conduct that did not comply
with his common law duty to disclose known, latent defects in the Property being
purchased by Clark. There is furthermore no question that Friedman profited — at Clark’s
expense — from that misconduct to the tune of at least $162,000.00.” Findings of Fact,
Conclusions of Law, and Order at § 86. Further, the court held that “Friedman earns his
living buying, remodeling, and selling homes. He is an experienced home flipper that
knew or should have known that he was undertaking remodeling work that required
building permits, yet he failed to arrange for such permits or ensure that others working
for him applied for the necessary permits.” /d. at § 87. In short, Friedman knew what he
was doing, and he took advantage of Clark. In so doing, he made deliberately false
statements, and concealed evidence of known latent defects. Therefore, a more
substantial award 1s appropriate.

The third Crookston factor “looks to the circumstances surrounding the illegal
conduct, particularly with respect to what the defendant knew and what was motivating
his or her actions.” Campbell, 2001 UT 89 at § 35. It is clear that Friedman’s actions

were motivated by profit in this case. In analyzing the third factor, the Trial Court held
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that “Friedman earns his living by buying, remodeling, and selling homes. He is an
experienced home flipper who presumably aims to maximize his profit in every
transaction.” Findings of Fact, Conclusions of Law, and Order at § 87. In fact, Friedman
did profit from the transaction, to the tune of more than $162,000.00. Given that fact, a
substantially higher punitive damages award is justified.

The fourth Crookston factor requires the court to analyze the actions of Friedman
in terms of their impact on Clark and others. Friedman’s misconduct caused Clark to
become saddled a home that he did not bargain for, that was worth substantially less than
what Clark paid. Clark is unable to refinance the home or sell the home without
disclosing its defects. Clark was a first-time homebuyer, and Friedman was an
experienced home flipper. Friedman took advantage of that situation to the financial
devastation of Clark. Because Friedman refused to rescind the sale, Clark had no other
option but to sue Friedman, thereby magnifying his damages. Such circumstances justify
a higher punitive damages award.

The fifth Crookston factor addresses the probability that the misconduct will occur
again in the future. Friedman is and was an experienced home flipper. He makes his
living by buying, remodeling, and selling homes. In this particular instance, Friedman
realized a profit of at least $162,000.00 on the sale. A punitive damage award of less
than 10% of his profit is not likely to deter Friedman from the same wrongful conduct in
the future. $15,000 is far less than the actual cost of remodeling the home correctly. If
$15,000 is the only penalty, there is a good chance that Friedman will simply take his

chances, and if caught, pay much less than what the actual up-front cost would have been
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to have done the remodel properly. This is perhaps the most compélling single reason for
a substantially higher punitive damages award. Moreover, such a small award in this
case sends a message to unscrupulous home flippers and contractors that such conduct is
punishable with only a very small penalty if caught.

The sixth Crookston factor “analyzes the relationship between the parties, looking
particularly at the degree of confidence and trust placed in the defendant.” Campbell, Co.
2001 UT 89 at § 44. In analyzing the sixth factor, the Trial Court pointed to the parties’
relative positions in this transaction. Friedman was an experienced home seller, and
Clark was a young first time homebuyer. Friedman was clearly in a superior position
which allowed Friedman to take advantage of that relationship in perpetuating his fraud.
Clark placed his trust in Friedman as the seller and an older, more experienced individual.
That relationship between the parties justifies a more substantial award.

- The seventh and final Crookston factor compares the amount of actual damages
awarded with the amount of punitive damages awarded. “The ratio of punitive to
compensatory damages does not, by itself determine whether or not an award is
excessive; an award that falls outside certain parameters will, however, elicit more
searching judicial scrutiny.” Diversified Holdings, L.C., 2002 UT 129 at § 24. “For
punitive awards ‘of less than $100,000 a ratio of three to one will generally be
justifiable[.]” Fd. However, the Utah Supreme Court has not established an absolute
ceiling for the ratio of a damages award. See, e.g., Smith, 2003 UT 41. |

A ratio of 3 to 1 in this case would result in punitive damages of approximately

$93,626.00. However, the circumstances of this case may justify an even higher award.
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As set forth above, Friedman profited greatly from the sale of the home. The Trial Court
found that Friedman profited to the tune of at least $162,000.00. The Wyoming Supreme
Court has held that where a defendant profits from a fraudulent transaction, the court
should take away more than the profit so that the defendant recognizes a net loss, and the
goals of deterrence and punishment are achieved. Alexander, 47 P.3d 206. This decision
was based upon public policy grounds that a fraudulent defendant should not be
permitted to profit from his fraudulent conduct. /d. Clark urges the Utah courts to adopt
a similar rule and, at a minimum, disgorge all of Friedman’s profits.

When all of the Crookston factors are applied to the facts of this case, it becomes
obvious that the punitive damages awarded by the Trial Court are grossly inadequate.
Therefore, the court should reverse the Trial Court, and enter a more appropriate award of
punitive damages in order to disgorge Friedman’s fraudulently obtained profits, to deter
Friedman and others from similar conduct in the future, and to punish Friedman for his
egregious conduct.

VI. THE TRIAL COURT’S DENIAL OF CLARK’S RULE 59 MOTION TO
ALTER OR AMEND THE JUDGMENT WAS ERROR.

The Trial Court erred in denying Clark’s Rule 59 Motion to Alter or Amend the
Judgment. Clark identified several errors of law that should have been corrected by the
Trial Court as set forth herein.

Utah appellate courts review a denial of a Rule 59 Motion to Alter or Amend

under an abuse of discretion standard. However, “if the trial court has made a
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determination of law that provides a premise for its denial of a new trial, such a legal
decision is reviewed under a correctness standard.” Crookston, 860 P.2d at 938.

Rule 59(a)(7) of the Utah Rules of Civil Procedure provides that a judgment can
be altered or amended on the grounds that the Court committed an error in law. Prior to
taking the instant appeal, Clark moved the Trial Court to alter or amend the judgment
pursuant to Rule 59(a)(7), which motion was denied. The grounds for that motion were
essentially the same as the grounds for the instant appeal, identifying four errors of law
and asking the Trial Court to correct them. First, the Court erred in refusing to consider
whether Friedman anticipatorily breached/repudiated the second REPC when he clearly
and unequivocally refused to close on the second REPC absent an as-is addendum that
was not part of the second REPC. Second, the Court should have allowed Clark to elect
the remedy of rescission, because the plaintiff in an action for fraud has the option to
elect to rescind the transaction and recover the purchase price. See Dugan I, 615 P.2d
1239. Third, the Court should have awarded attorney fees to Clark because his fraud
claim was based upon a common core of facts with the breach of contract claim. Finally,
the Court should have awarded attorney fees to Clark because equity demands it in light
of Friedman’s fraud. Those errors are discussed at length herein. For the reasons set
forth herein, the Trial Court should have corrected its errors of law. Because it did not do
so, the Trial Court erred in denying Clark’s motion, and should be reversed.

CONCLUSION

The Trial Court erred by denying Clark’s Motion to Conform the Pleadings to the

Evidence. As a result, Clark was foreclosed from electing his remedy, including

50




rescission of the sale for Friedman’s repudiation/breach of the Second Real Estate
Purchase Contract; and from recovering attorneys’ fees. The Trial Court’s error should
be reversed, and Clark should be entitled to rescind the sale and recover his attorneys’
fees.

The Trial Court further erred by failing to find that Friedman repudiated the
Second REPC when Friedman admitted during trial without objection that he would not
have closed without a change in material terms. This prevented Clark from recovering
for repudiation of the Second REPC. Specifically, Clark was foreclosed from electing his
remedy, including rescission, and recovering attorneys’ fees as provided in the Second
REPC. The Trnal Court’s error should be reversed, and Clark should be entitled to
rescind the sale and recover his attorneys’ fees.

The Trial Court further erred by denying Clark’s request for attorneys’ fees.
Attorneys’ fees were available under the Second REPC and because the fraud claim was
based upon a common core of facts with the breach of contact claims, and because
Friedman engaged in fraud. In fact, Friedman’s behavior was so egregious that the Trial
Court ordered that he pay punitive damages. The laws of equity demand such an award
under the facts of this case. Such a denial was in error, and should be reversed.

The Tral Court further erred by denying Clark’s request for rescission of the sale
of the home. As a result, Clark has been saddled with a materially defective home that
was fraudulently sold to him and which was not what he bargained for. Allowing
Friedman to take advantage of Clark and walk away with a profit, of at least $162,000.00,

offends justice, common sense, and was an abuse of discretion under the egregious
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circumstances of this case. Clark should have been afforded the opportunity to elect his
remedy b