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REPLY BRIEF

Initially, Appellant acknowledges that the Respondent, in his Brief, makes two valid
points. One is that Appellant failed to include the page numbers in two of his cites, for which
Appellant apologizes.

They are State of Utah v. Jose Carlos Pena, 865 P.2d 932, and State of Utah v. Visser, 31

P.3d 584 (Utah App. 2001). However, those two cases merely illustrate an issue that is virtually
hornbook law, i.e. that the trial judge is in the best position to assess the credibility of witnesses
and that issues of credibility of the witnesses are best left to the trial court. In this case, that is
the Administrative Law Judge (“ALJ”) who is the only one who saw and heard the testimony of
the witnesses.

Nevertheless, Appellant apologizes for that omission.

Respondent also argues that because the two cases cited by Appellant are criminal cases,

‘

they are “—irrelevant to an administrative proceeding.” Regardless of whether they are criminal
cases, or not, the principal enunciated would appear to be valid.

It is interesting to note that Respondent also quotes criminal cases when it suits him. See

for example, State v. Bishop, 753 P.2d 439 (Utah 1988); State v. Larsen, 828 P.2d 487, 491

(Utah Ct. App. 1992) to name only a couple of several.

Secondly, Appellant, as Respondent pointed out, misquoted the Labor Commissioner
when Appellant stated that the Commission had mis-identified the name of the automobile
dealership operated by Appellant and his son, as Kelly Gates Enterprises, when in fact it was

Sunland Sales and Leasing.



On closer examination of the Labor Commissioner’s statement, Appellant admits he
misread the statement and Appellant apologizes for that error.
To show however, that errors are easy to make, Respondent miscited at least two of the

cases in his Table of Authorities. Giles v. Industrial Comm’n was cited as “967 P.2d 745, when

it should have been, 692 P.2d 743. And, Grace Drilling Co. v. Board of Review should have

been page 63, not 68.

Regardless, these are incidental issues, and not germane to the important issues of the
case.

Appellant will attempt to respond to those issues of the case as they were raised by the
Respondent in his Brief.

FAILURE TO MARSHAL THE EVIDENCE

Respondent raises as his principal issue, it appears, that the Appellant failed to “marshal
the evidence,” in his brief. The problem, as the Appellant sees it with that argument is that the
Order of the Labor Commissioner was made up almost entirely of unreferenced conclusions,
even in his Statement of Facts, making it extremely difficult for a third party to know what the
alleged evidence was which he based any particular finding upon.

Examples of such statements are as follows:

“_[T]he Commission finds such testimony (presumably all of the testimony of
the Respondent) to be responsive, simple and straight-forward.”

Since almost the entire case supporting the Labor Commissioner’s Order is dependant
upon his determination that Respondent, not the other witnesses who testified, was credible, this

becomes very significant.



How does one “marshal the evidence” for such a broad all-inclusive statement as that? It

is especially difficult when one of the principal issues in this case, revolves around the relative

“credibility of the witnesses” and the ALJ superficially found the Respondent to not be credible.

The Labor Commissioner follows up the above statement in the same paragraph with the
statement that, “Furthermore, Anderson’s testimony does not conflict with the testimony of Mr.
Hoskins, the only disinterested individual to testify in this matter.”

It is impossible to “marshal the evidence” in support of that conclusion, because as
Appellant demonstrated in his opening brief, that statement was simply not true, and in fact,
Anderson’s testimony did conflict with Mr. Hoskins’ testimony!

The Commissioner made a further finding that the testimony of Kelly Gates, Sr. and
Kelly Gates, II was equivocal and inconsistent, but does not state the facts he depends upon in
making that broad finding. How does one “marshal the evidence” in support of that conclusion,
when the Appellant does not believe the record reflects that Kelly Gates, Sr. and Kelly Gates, II’s
testimony is equivocal and inconsistent. In fact, just the opposite is more likely true.

Perhaps the Commissioner was attempting to support that conclusion with the statement
that “—Senior asked Mr. Hoskins, a construction contractor, to turn in Anderson’s injury as a
claim against Hoskins’ workers’ compensation insurance policy.” And that “—[s]Juch a claim
would have been fraudulent.” Of course, that might have been a fact that could have been
“marshaled”, if it were true.

However, one cannot marshal evidence in support of that conclusion because that is
clearly not what happened. It would have been abundantly clear to the Commissioner that that is

not what the testimony was if he had been listening to the actual testimony.



As pointed out in Appellant’s opening brief, Appellant merely asked Hoskins if he had
insurance that would cover the injury, and he was told “no” and that was the end of it. (See
Hoskin’s testimony, Tr. p. 103, lines 7-13.)

Appellant did not ask him to submit an insurance claim, when he did not have insurance
that would cover the injury. (See also, page 20 of Appellant’s Opening Brief.)

It is of some importance to point out as background that Hoskins had done some work on
the house. (See Tr. p. 103, lines 7-12.) This might have suggested that he may have had
insurance that would cover the injury, explaining why the question was even asked in the first
place. When Gates was told that he, Hoskins, did not have, as Hoskins testified, “that was the
end of it.”

In an effort to “marshal the evidence,” one cannot concoct evidence when it does not
appear in the record. The fact is that the Appellant, in his Opening Brief, attempted to deal with
each important issue that was raised by the Labor Commissioner, and thereby, in the only form
possible, “marshal the evidence” of the Commissioner’s Order in the best way he could, and
showing how, whatever he based his conclusion upon, was in error or clearly misinterpreted or in
many cases totally in contrast with what the testimony or evidence, that was actually presented,
was.

It is true that the Respondent had cited some items that he believes supports his, the
Respondent’s position in this case, but there is no way to determine whether any of those
allegations were what the Commissioner might possibly have relied upon in making some of the

broad conclusions that he made. Appellant will deal with those issues later in this brief.



RESPONDENT ARGUES THAT APPELLANT FAILED TO
COMPLY WITH RULE 24(a)(5)(A)

First, Respondent states that the Appellant was obligated to and did not “preserve the
issues in the trial court.”

This appears to be nothing but a red herring.

It is obvious that Appellant’s claims on appeal are not legal errors made by the ALJ who
conducted the only hearing or trial that was held. The issues are that the Labor Commissioner
acted arbitrarily and capriciously, abused his discretion and went against the weight of the
evidence in reversing the Findings and Conclusions of the ALJ. There are no legal issue to be
preserved in the trial, or hearing that was held in the matter. The legal issue arose when the
Labor Commission reversed the ALJ. The Appellant had no idea that that would be the subject
of this appeal until after the Labor Commissioner reversed the Findings and the Conclusions of
the ALJ, and after the hearing was held and concluded.

The Labor Commissioner made his Order reversing the Findings of the ALJ without any
hearing whatsoever or notice to the parties whatsoever. How can the Appellant “preserve that
issue in the trial court?”

Second, the Respondent argues, apparently, though it 1s a little vague, that Appellant listed
his four issues, but then never dealt with them in the brief thereafter.

The issues stated in the Appellant’s brief, in capsule form were, did the Labor
Commissioner, in reversing the Findings of the ALJ a) prejudice the Appellant, b) go against the
clear weight of the evidence, c) abuse his discretion, and d) was his Order arbitrary and

capricious?



It hardly takes reciting Appellant’s entire opening brief over again to show that his brief
was entirely devoted to answering those four questions, or issues, in the affirmative.

Third, Respondent asserts that the two cases cited by the Appellant in support of the issue
that the trial court’s determination of credibility of the witnesses, State v. Pena, supra, and State
v. Visser, supra, are criminal cases and hence should not be considered. That matter has been
dealt with already and need not be rehashed.

Fourth, Respondent states that Appellant’s brief, “should contain the points relied upon . .
. and these points should be supported by authorities.” This may well be the case when the
issues are primarily legal issues. But, here, the issues are basically factual. Does the record
show that the Labor Commissioner abused his discretion and acted arbitrarily and capriciously?

Appellant does not believe he has violated Rule 24 by arguing the facts and showing,
hopefully that the facts do not support the Labor Commissioner’s Order. Citing legal authorities
hardly assists the court in determining the facts as they appear in this record. Appellant fails to
understand how he may have violated any of the requirements of Rule 24.

RESPONDENT CLAIMS APPELLANT HAS MISREPRESENTED
EVIDENCE TO THE COURT

Appellant has apologized above. But, to further explain that it was an unintentional error,
Appellant read the phrase in the Commissioner’s Order, “—he (the Appellant) had formed
another automobile business, this time with Junior, his son. Under the business name of ‘Kelly

"

Gates Enterprises,” Senior owns rental units . . . .” etc.
Unfortunately, but unintentially, Appellant read the phrase “under the name of ‘Kelly
Gates Enterprises . . .”” to be part of the previous sentence, not the subsequent one. The error is

inexcusable, but certainly not an intentional effort to mislead the court.
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Again, it is important to refer to the point made in State of Utah v. Visser 31 P.3d 584,

587 (Ut. App. 2001) that “to the extent that findings of fact are based on a determination of
credibility, we defer to the trial court.”

FAILURE TO SUPPORT STATEMENTS MADE IN
APPELLANT’S BRIEF WITH CITES TO THE RECORD

In his paragraph (a) on page 20 of his brief, Respondent complains that Appellant failed
to cite to the record, when, in the argument portion of his brief, he stated that Appellant had built
condos using a contractor. Perhaps that particular fact was not cited, but it could have been, and
Appellant apologizes for not having done so, but it can be substantiated by a citation of the
record. Page 21 of the record, lines 12-13 states when asked if he (Appellant) built apartments,
the Appellant stated: “I hired a contractor to do it.”

In paragraph (b) Respondent argues on page 20 of his brief that Appellant did not cite to
the record concerning the nail gun and compressor. However, see page 23 of Appellant’s brief in
which Appellant cited the court to three pages of the transcript, pages 29-31 which discussed the
entire issue of the nail gun and the compressor to operate it.

In paragraph (c), on page 20 of his brief, Respondent represents that the Appellant made
no citation to the record to support that statement that the Commissioner must have relied solely
upon testimony of Anderson in determining that Kelly Gates II, the owner of the house was
never on the job, Respondent cited page 26-27 of Appellant’s brief, which has nothing to do with
the issue stated by Respondent.

That fact is, Appellant did cite numerous pages in the transcript and even copied portions
of the record, on pages 13 and 14 of his brief, pointing out that the Commissioner stated that
“Anderson did not see Junior at the building site until the project was well under way.”

7



Thereafter, Appellant spent a considerable amount of time showing citations to the Record that
Anderson did see, or should have seen Gates II there because he was there.

In his paragraph (d) on page 20 of Respondent’s brief, Respondent again complains that
no citations were provided to support the issues in that paragraph.

However, it is obvious that, contrary to Respondent’s representation, that paragraph, in
the argument portion of the brief, was simply a summary of issues, that had each been dealt with
earlier in the brief.

For example, with reference to the Appellant’s professional background see paragraph 5
and paragraph 16 of Appellant’s Statement of Facts as to the issue of Appellant’s payment of
wages to Respondent see paragraphs 13, 14 and 15 of his Statement of Facts.

Finally, in paragraph (e) on page 21 of Respondent’s brief, he again raises the specter of
some terrible sin that Appellant, in the argument portion of his brief did not provide a cite for the
statement that Appellant was merely watching the workers but acted only on the instructions of
his son. However, see paragraph 8 of Appellant’s Statement of Facts, and two cites to the record
found on page 16 and 17 of Appellant’s brief.

As to the allegation that Appellant did not cite to the record, that is simply not true as

demonstrated above.

DOES THE EVIDENCE SUPPORT THE
LABOR COMMISSIONER’S ORDERS?

In part II of Respondent’s Reply Brief, after spending approximately 24 pages of his brief
dealing with issues not germane to the real issue involved in this case, Respondent finally gets to

the heart of the matter. That is, “does the Labor Commissioner’s Order substantially prejudice



the Appellant; was it without substantial evidence to support it; was it an abuse of discretion;
and, was it arbritary and capricious?”

First, Respondent argues that “it is well established that when an employer has retained
the right to control the worker of a worker’s compensation claimant, the claimant is the
employer’s employee for worker’s compensation purposes.” The Appellant does not contest that
statement as a general principle of law. What Appellant does contest, and believes the record
shows, is that the Appellant, as a matter of fact did not retain the right to control the claimant.

The Appellant has attempted to show that the Labor Commissioner ignored substantial
evidence to the contrary and misplaced his trust solely in the testimony of the Respondent.
Appellant will not attempt to repeat the testimony and evidence that contradicts that testimony

here, but it is outlined in his opening brief on page 16 and 17.

Osman Home Improvement v. Industrial Commission, 958 P.2d 240, 244, has a very
good discussion of one of the most important issues of this case. Respondent, in citing the lines
that he recited above, did not quote the following sentence, on page 244, which states as follows:
“Furthermore, ‘it is the right of control that is the critical element underlying an employment

relationship,” not the actual exercise of control.” (Citing cases.)(Emphasis added.)

The Osman court, likewise, on page 244, discussing Special Division/No Insurance

Section v. Industrial Commission, 172 Ariz. 319, 836 P.2d 1029 (Ariz. Ct. App. 1992) stated on

page 244, “the court found no evidence ‘that London has ever employed anyone, nor was there
evidence that he and Reeder had entered into a ‘contract of hire.””” Id. at 1033. The court
rejected the ALJ’s determination that London “exercised sufficient right to control” Reeder so as

to be his employer, “stating that ‘it is the right to control, not the exercise of that right, that is



determinative.”” Id. Furthermore, the “exercise of ‘routine supervision’ over an emplovee is not

in itself sufficient to establish an employment relationship.” (Emphasis added.)

While there is, of course, the testimony of the Respondent that he was working for the
Appellant, not Appellant’s son, whose house was being built, the overall picture of what was
happening and the testimony of those who really knew, makes it very obvious that the facts were
that a father was simply attempting to help his young son save some money in the construction of
his personal residence. The Appellant was not acting as a contractor on the job.

The Appellant probably was on the site more often than his son was, but anything he did
was pursuant to his son’s instructions and only on behalf of his son. Appellant’s opening brief
documents that fact. The Osman case, supra, confirms that his presence and even “routine
supervision” does not make him an employer.

Second, Respondent argues that because Appellant hired the Respondent to do some
framing work in the process of converting some storage units into offices, he must have been a
contractor on the construction of Gates II’s personal residence.

The record of the testimony is (Tr. page 23, lines 13-20) as follows:

Q. Okay. And on this (the storage units) project you say he (Respondent) had
worked for you a couple of days? (Emphasis added.)

A. Yes.

Q. What kind of things did you have him do—or did he do?

A. Just framing.

Q. Okay. Just wood framing, wood studs, that type of thing?
A. Yes.

It is easy to conclude that Respondent was not, even on that project, acting as a contractor

but as the owner of a building, converting a storage unit into an office.
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It is a great stretch to assume that that is the basis for finding that he was a contractor on
the construction of his son’s home.

Perhaps Appellant should have been more careful, and maybe even, for sake of argument,
he should have behaved as an employer and paid certain taxes etc. for those two days of work. or
on the other hand, maybe he should have made sure he was hiring a “contractor,” not a carpenter.

As Appellant testified, “he did some work for a couple of days out there.” (Tr. page 22,
lines 24 & 25.) That hardly makes a contractor out of him in the building of Kelly Gates II’s
personal residence.

Third, Respondent argues that because he, himself, told the doctor he was working for
Appellant, that that is proof that Appellant was a contractor. Of course, under the circumstances,
that was a self-serving statement, bearing little or no credibility whatsoever, other than that he
was already thinking about the deeper pocket he might be able to tap into. It conflicts with most
of the other evidence in the trial.

Fourth, Respondent bears down heavily on the issue that Appellant advanced funds to
Respondent when he demanded money, on almost a daily basis. Appellant devoted considerable
space and time in his opening brief citing to the record, explaining that that was no more
nefarious than an effort to assist his son. That issue has been dealt with in Appellant’s opening
brief. Whose version one believes, depends upon who was best able to assess the credibility of
the witnesses, as well as the whole record. Appellant will further refer to that issue again infra.

Fifth, on page 25 of Respondent’s brief, he states, (interestingly, without citation to the

record) that “Gates Sr. initially testified that Anderson wanted to be paid in cash for ‘tax

11



purposes.” However, when confronted with his own checks drawn on the Kelly Gates
Enterprises’ account, Gates Sr. had to admit that Anderson was always paid by check, not cash.”
Presumably that reference was intended somehow by the Respondent to show that the
Appellant was not credible because he had “lied” about how Respondent was paid. However,
even a cursory review of the actual testimony shows that that statement was untrue and
misrepresents the testimony that was given. In fact, the testimony, as it appears in the record,
paints an entirely different picture.
By referring to the total series of questions and answers, one can see that Appellant had
been asked why he thought Respondent had “asked” to be paid in cash. (Tr. page 79, lines 13-
25, and page 80, lines 2-11.)
The salient point in that exchange of questions and answers is as follows:
Mr. Wright: Yeah. I’ll withdraw the previous one (question) and ask him if he
(Respondent) ever told why he wanted to be paid in cash?
The Court: Proceed.
The Witness: He never explicitly said, no.
Q. (By Mr. Wright) Okay.
A. T assumed it was for tax purposes. (Emphasis added.)
(Mr. Prisbrey: Objection. Move to strike.)
The Court: So stricken.
Now Respondent is attempting to use that exchange to discredit the Appellant. The fact
is, even if not stricken by the ALJ, the Appellant was merely speculating as to why Respondent
may have “wanted” to be paid in cash. It was not a statement that the Appellant did pay in cash.

In fact, Respondent’s own reference to the evidence showed that Respondent was paid by check,

not in cash. There was no reflection on Appellant’s credibility in that statement!
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That misrepresentation of the record not only fails to support Respondent’s argument
concerning that issue, it further illustrates the difficulty one would have in attempting to
“marshal the evidence” in support of the Labor Commissioner’s Order.

Sixth, Respondent attempts to create an issue out of the fact that when Respondent was
injured and could not get medical treatment because he had no money, out of sympathy for him,
and in an attempt to assist another human being, Appellant and his son obtained $1,000.00 to be
paid to the doctor for his treatment. There was some conflict in who actually delivered the check
to the doctor, the son, or to the Respondent, himself.

The fact that the incident had happened three to four years before the hearing was held,
and the parties could not remember for certain which of the two of them had actually delivered
the check, hardly seems to rise to the level Respondent attributes it to, that is, that it shows
Appellant and his son to be liars.

The fact that the Respondent has to depend upon that kind of “evidence” to discredit the
Appellant and his son, should tell a lot about the strength of his overall case.

Seventh. Another offensive tactic by the Respondent is to repeatedly refer to Gates II as
having “doctored” the evidence. What Respondent is referring to, and the only thing he can be
referring to, is the fact that Kelly Gates II, in order to raise the $1,000.00 to assist the
Respondent, when he needed cash in order to even be able to get in to see a doctor, submitted a
request for a draw on his construction loan, showing labor costs to be higher than the amount
actually paid to workers for actual labor during that period but still under the budgeted sum. (Tr.

page 175, lines 6-10.)
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The facts are that that extra money could well be legitimately attributed to the cost of
labor, the account from which it was drawn. But more importantly, the money that was drawn
was Kelly Gates II’s own money, money that he would have to and did repay the bank as a
payment on his loan.

This hardly seems so egregious as the Respondent tries to make it out to be. Certainly, it
does not seriously reflect upon the credibility of the Gates’ testimony. Rather it reflects upon his
generosity in attempting to assist a man whom had had hired, and who then turned on him.

In all candor, Gates II, after being badgered by Respondent’s counsel did, when asked a
couple of times if he was not “doctoring” the paperwork he gave to the bank, when applying for a
draw, said “Yes, you could say that.” (Tr. page 175, line 8.) If the Labor Commissioner had
been there to hear the testimony, he would have understood that the statement did not in any way
reflect that Gates II thought he was doing anything wrong or illegal.

Very importantly, however, this incident further discredits the Respondent’s argument on
the bigger issue. Respondent argues that Appellant was the contractor on the job and should be
held liable, because it was he who made payments to Respondent out of his own business
account. Yet, here, Respondent argues that Appellant’s son is not credible because he obtained
the $1,000.00 to repay his father for the loan the father made to pay the doctor for Respondent’s
treatment.

The Respondent can’t have it both ways. Either it was the father making the payment or
it was the son. Obviously, it was the son.

Eighth, Respondent argues that because Appellant paid the Respondent out of his own

business account for wages he earned, Appellant must have been a contractor. Appellant does

14



not deny that he paid the employees when they were demanding payments on an almost daily
basis, or, at most, approximately every other day, or they would walk of the job, because his son
could not obtain draws from the bank that often.
See Transcript page 169, lines 20-25, and page 170, line 1, which reads as follows:
Q. And Mike would contact you every day or two wanting money, and that’s why
you have told your dad to go ahead and pay him?
A. Dad paid him because I couldn’t every day or two, and I needed to keep him

on the job working. I needed—and Mike was hitting me up every couple of days
for a paycheck.

And, that testimony was reiterated several times.

However, as documented in Appellant’s opening brief, Appellant was repaid when Gates
II was able to obtain a draw, and Appellant received no compensation, even interest on his
money.

The Appellant received no compensation for the services he rendered to his son, services
that only a father would provide, to assist his son in building the son’s own residence. (Tr. page
158, lines 12-14, page 52, lines 16-19.)

Finally, Respondent argues, essentially, that because the Labor Commissioner has
reversed the Findings of Fact and Conclusions of Law of the Administrative Law Judge, that that
1s the end of the case. He cites cases in support of the contention that the Labor Commissioner
has the authority to reverse the Administrative Law Judge.

The real issue, however is, the effect of Section 63-46b016(4)(g) and (h)(iv) which
provides that an appellant may have relief on appeal if he has been substantially prejudiced by

the Labor Commissioner in any of the following regards:
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(g) The agency action is based upon determination of fact, made or implied by
the agency, that is not supported by substantial evidence when viewed in light of
the whole record, before the court (Emphasis added.)

(h) the agency action is:

(iv) otherwise arbitrary or capricious.

The above statute would have no meaning whatsoever if it did not provide a reviewing
court the opportunity to review all the evidence and make a determination whether the above-
circumstances do exist, i.e. that the Labor Commissioner acted contrary to the weight of the
evidence and acted arbitrarily and capriciously.

A determination of credibility of witnesses is only a partial aspect in deciding whether the
evidence supports the Labor Commissioner’s order reversing the ALJ. But it has to be an

important element in light of the pronouncements in many cases, including, State v. Pena, supra,

and State v. Visser, supra, that the judge who hears and sees the evidence should be relied upon

very heavily for a determination of the credibility of the witnesses. This should be especially
true when so much of the case is decided by reliance upon the credibility of the witnesses, as in
this case. And here the ALJ specifically found the Respondent was not credible and took
advantage of the system in the hearing. (See ALJ’s Findings, page 4, Addendum A.)

RESPONDENT’S FAILURE TO EVEN REFER TO OR
DISCUSS APPELLANT’S POINTS SUPPORTING HIS APPEAL

It is interesting that the Respondent, in his Reply Brief, fails to deal directly with the
references to the testimony raised by the Appellant which contradicted the findings of the
Commissioner but, rather quotes snippets of supposed testimony and made his own conclusions

as to the meaning of those references, most of which, as have been pointed out supra are mis-
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statements, misinterpretations of the testimony or are references that did not even exist in the
record, as Respondent stated them.

Appellant will deal with each of them here.

On page 20 of Respondent’s Brief, he begins 7 paragraphs that he claims support the
Labor Commissioner’s Findings.

In paragraph (a), Appellant is quoted as having said that the payments Appellant made to
Respondent did not including anything due Respondent on either Appellant’s Kolob cabin he had
worked or for the conversion of the storage unit to an office.

As reported, Appellant was adamant that it did not. However, when showed that during a
certain period he was paid less from the draw on his son’s construction account than what he
actually paid to Respondent, he agreed that he might have made a mistake and paid Respondent
partly for work on the storage units and partly for the work on his son’s residence.

Respondent makes that out to be evidence of his lack of credibility. What it actually
shows, however, just the opposite.

As Appellant testified, “I know that everything that I paid him (Respondent) (on his son’s
residence) I was reimbursed for. (Tr. p. 146, lines 10 & 11) And again, on Tr. pg. 147, line 23 &
24. “Well, anything that he (Respondent) did on Kelly’s house, I was reimbursed for.”

If one were there to hear all of the testimony, it was clear, unlike the Respondent’s
interpretation of the testimony, it only supports the fact that he did not receive reimbursement for

money he paid on behalf on his son that was not for his son’s home.
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Paragraph (b) Respondent revisits that “tax purposes” issue, but it has already been
pointed out that Respondent misrepresented the testimony concerning that issue, supra, and it
needs no further treatment now.

Paragraph (c) Respondent takes issue with the fact that Appellant assumed that a
conversation between Kelly Gates II and Respondent, when he hired him could have been at his
or his son’s home, but was probably over the telephone. Respondent’s counsel opines that all
three of them could not communicate over the phone. However, it is not difficult at all, during a
discussion of that type to hear one side of the telephonic conversation and understanding
precisely what is going on. The important point, though, is that it was the son on the phone when
he hired the Respondent, not the Appellant. That is hardly a very persuasive issue.

Paragraph (d) raises the issue of why Appellant advanced payments to the workers when
Gates II could not get draws on his construction loan as often as the workers wanted to be paid.
That issue has been dealt with in Appellant’s opening brief and elsewhere in this one and does
not need to be reiterated here.

Paragraph (e) Respondent points out that when first questioned about who had signed for
the building permit on the son’s home, could not remember for sure, but assumed it had been his
son. Remember, this was three to four years later, during which time no one had anticipated
having to remember every little detail! When showed his signature on the permit, it did refresh
his memory as one of the tasks he had performed for his son who did not have the free time that
he had. Again, it seems like, as the saying goes, Respondent is attempting to make a mountain

out of a molehill.
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Paragraph (f) Respondent raises the issue of who actually delivered the $1,000.00 check
to respondent when he needed money to have his injury treated by the doctor. Again, that has
already been discussed.

The real point is, however, if that is a valid point, it is only fair to point out that the Labor
Commissioner did not even have benefit of having sat through five hours of hearings formed
impressions, and made contemporary notes.

It seems obvious that for the Respondent to depend upon those seven points to justify the
action of the Labor Commissioner, only demonstrates that there was very little to go on, not to
mention how difficult it would have been for the Appellant to “marshal the evidence” in support
of the Labor Commissioner’s Order.

On the other hand, the Appellant attempted to show, with reference to the important
issues the abundance of testimony that directly contradicted the Labor Commissioner’s overall
conclusions supporting his reversal of the Findings of the ALJ.

Appellant can only refer to his opening brief for a review of the evidence and testimony
which makes the Labor Commissioner’s reversal of the Findings of the ALJ, a substantial
prejudice to the Appellant, without substantial evidence to support it, and both arbitrary and
capricious.

EVIDENCE OF ARBITRARINESS AND CAPRICIOUSNESS
OF THE LABOR COMMISSIONER

It is of further significance as to the issue of whether the action of the Labor
Commissioner was arbitrary or capricious or not, it seems to the Appellant, is that the Labor

Commission has communicated to the Court, through its General Counsel, that it “does not
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intend to submit a separate brief in the matter, but generally subscribes to the arguments set forth
in the brief of George Anderson, already on file.” See Addendum B attached hereto.

It should be noted, in light of the position, now being taken by the Commission,
regarding the issue of arbitrariness and capriciousness, that the Counsel for the Uninsured
Employers Fund, an agency of the Labor Commission, at the time of the hearing before the ALJ,
when given an opportunity to file a written closing argument, along with other counsel, and who,
at that time, had the option, to go either way, in support of the Respondent, or in support of the
Appellant, and who having heard all of the testimony, and seen the evidence, argued strongly and

persuasively in support of the Appellant, not the Respondent. See attached hereto as Addendum
C to this brief.

Note specifically the final paragraph of that argument which outlines the position of the
Labor Commission (through its agent) at that time:

“In summary, the evidence is that Gates, Jr. hired Anderson. Gates Jr. had
the ultimate right to oversee the work on the home, including making decisions
regarding the appearance and workmanship of the home. Gates Jr. approved
payment of the checks and had the ultimate decision making authority to object or
resolve any disputes regarding authority to object or resolve any dispute regarding
wages or hours. Gates Sr. testified he did not believe he had any authority to take
Petitioner off the job, but a responsibility to tell his son that there were problems.
Gates Sr. stated that he would not have the ability to fire Anderson without his
son’s permission. Gates Jr. was the individual with ultimate authority and control
over the employment of Petitioner . . .

Gates Jr. was the property owner, and the holder of the construction loan.
As such, Gates Sr. would have absolutely no legal authority to bind any decision
regarding the property or the building of the home, except that delegated to him
by his son. The fact that Gates Jr. is exempt under the Worker’s Compensation
Act pursuant to §34A-2-103 has not bee disputed. Therefore, the claim should
accordingly be dismissed.

That conclusion is well supported in the body of the counsel for the Labor Commission’s
argument. And again, in its Reply to Motion for Review, counsel for the UEF expanded the
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argument in support of the Appellant, pointing out numerous references to the record that
supported that position. (See Addendum D hereto.)

To the Appellant, that alone, even with nothing more, seems to make the Labor
Commissioner’s 180 degree reversal of position look very arbitrary and capricious.

Of course, Respondent may, and probably will argue that that was not the Labor
Commissioner himself who authored those statements, and that he should and does have the
authority to reverse those “arguments.”

The fact remains, however, that everyone who listened to the testimony and saw the
evidence, who had the option to draw an objective conclusion, even the Labor Commissioner’s
own attorney viewed the testimony and evidence favorable to the Appellant. How can it not be
arbitrary and capricious for the Labor Commissioner who did not hear the testimony or observe
the witnesses go against the objective observers, 1.e. the ALJ and the attorney for the UEF, one of
which works for the Utah Labor Commission?

RESPONDENT’S ARGUMENT THAT APPELLANT’S
APPEAL IS FRIVOLOUS AS A MATTER OF LAW
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