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IN TRE SUPREME COUKY

ETATE OF UTAH,

»

Case ﬁﬂm

Defendant sud Appellant.

)

)

ve )
' )

)

The Defendant was convicted of the erime
of assault with & deadly weapon. Trial by
Jury took place in Weber County, Utah, the
place whers the offense allsgedly eceurred.
Following the trial the jury retuzned a ver~
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defendaut to not more then five years in the
State Prison. A commitment order was duly
signed by the trial judge and the defendsnt
was incarcerated in the ftate Priscn, The
events leading wp to the trial of the defend-
snt are as follows.

st & stop aign at the intersecticn of Wall
Averwe and Riverdsle Road in Weber Coumty,
Utsh (R-3). The complaining witness, Howmar

for the dafendont to go forwmrd, The
defendant started off end sppavently i

vheels of the defendsnt’s
struck Irwin's car. This infuristed Irwin
(.9.362, xho, Sps




pulled up along the right side of the
defendemt’s car (B~24) end yelled over to
Courtney and called him & ‘rotten sen-of-a
Fitch” ond sald Lf he did thet sgsin be
fixst; Irwin pulled wp bekind Couctney's
7:15 M. It wms derk and the strest w
poorly lighted. Irwin Gestifi

got out of his coar and started forwsed
punch Courtney in the nose and that he told
Courtaey to get ready to fight (R-6), As
the two men came within about three feet of




beer Bottle in his lefc hand, being held

in the pesiticn thst ome would hold a bottle
to driunk fromj and being held in Courtme;
hend was a smell vevolver. Xrwin testified
and that he hesrd three clieks, but the gun
did not five. Ivwin closed with Courtwey
and Courtney hit Irwin on the shoulder with
the bottle, which then fell to the ground
(~8). Ilrwin grabbed the defendamt's left
arm and the defendsnt raised the gun over
it. Irvin then let go of Cowrtmey

back to where the besr bottle lay, picked
up the bottle and started after Courtney
again, whoe backed around to the fromt of

his cor (R~8). Irwin tescified thet s ha
approeched the froat of the ear, he told

Sponsored by the S.J. Quir . Fundin, / dig ‘(/ / vided by the Institute /W 1 and Library Services
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told Courtney that be (Irwin) “would bash
hie bralns im™ with the beer bottle (R-9).
At that time the first and omly shot wes
fired, lrwin aduitted on cross sxsmination
was pointed at him at the time the shot wes
fired (3-21, 22). |

Irwin testified thet Courtmey Lold
Irwin to leave him alome, kesp awsy from him
end that he (Courtmey) did not wmesn to
shower the car {(R~27, B~28).
thet he would not £ight him whkile Courtmey
hed a gun snd for him to get ia his car and
gst in his car while Irwin had the bottle,
thereupon Irwin threw the bottle swey and
Courtney got into his car snd left (R-9, 31),
After Irvin ampu the bottle, ’

y the S.J. Quir . Fundin, / digitizatic / vided by the l stitute /W m and Library Services
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wade no threstening moves towssd Irwin at all
(»~32).

The testimony of tle weapon's expert
and the arresting officer revesled that the
weapon, while old and in poor m,m
capable of being fired. The weapos
single action .22 (alibee vevelving pistol
which held seven cavsridges. The evidence
showed that at the time that the we
vas selsed by the arvesting officers, the
weapon contained sim unfived cartridges and
one fired cartridge (R~52). The testimeny
showed that the fired shell casing indiset
a norsal fall of the haswer (R-67) and that
it had been hit culy cace vich the hesmer
(R-58) The weapon was in such & condition
that with the eylinder in & certain positiom
the trigger would bave been pulled three
times without & firing, but that theve was
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s very slight e¢lick; in fact the weapons’
expert testified that there was wo click
(R=63). Ho testified that vhen s clickiv;
was heard the weapon would heve fived the
fixet time the trigger was pulled (R»67),

The defendsnt was bound over from a
preliminary heaving snd an informetion was
duly issued by the District Attorney in
and for the Second Judieial Bistrict chevging
the defendant with the crime of assault with

dent did
not testify in his own behalf and that o
evidence was offersd by the defendant ¢

his case in chief.

Sponsored by the S.J. Quinney Law Librar
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STATEMERT OF POINTS
Point One

The Second Judicisl District Court inm and
for eber County did mot have jurisdiction
over the defendnat, snd the judgment rendered,
ss a matter of law, is vold and a mullicy.

As a matter of m the dut
entitled to an imstruction to the jury as to
the lessor included offensas, and the trial
court in failing to so imstruet the jury
coumitted reversable error and the defendsnt
te entitled to & new trial.

There was no evidence upon which the
Jury could heve prediecsted & verdict of gulley.

was
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Library Services ar

d by the Institute of Museum and Library Services
hy the Utah State Library.
in errors.




Point One

The District Cowrt falled ¢
Courtmsy in that the imformation filed by the
Distriet Attormey charging the defendant with
the commisnion of & exime ves fatelly defec~
tive. The cemission made by the Distvict

A copy of the information is set forch
tn this brief and mavked as Exhibit A, In
reading the informetion, one hts no way of
mm m the wsem is um
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charged under a City or Coumty Ovdinsnce,
State Statute, or Federal Law,

The State of Utah has authorized the
vse of vhat is kvown as the short form
{ndictment and information. Sectiom Y7=21-6
sets forth the form of the iunformmtion:

"77“31*5. W gﬁ y, e e
the following fovm:

In the district court of the

mmm, in end for the
‘county of _ » Stete of Ucah.
The State of Utah, plaintiff,

ve A B., defendant,
X, ?- m &M

necessity for a bill of particulars

This form cleaxly shows that the seetion
ummmmumummm
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Section 77-21-8 (2) also states that the
ssction or subsection of the Utsh law violated
will be referred to in the iunformation,
"77-21-8. Chaxging the offense.
(2) The inforwmation or indictment
way rafer to a section or subsection
of any statute eveating the offense
charged therein, and in determining
the validicy or sufficlency of such
ivformation or isdictment wuﬁmwﬂ
shall be bhad to such refarence.”
The constitutlonalicy of 77-2%1~8 has
been upbeld by this court inm the vecent
» 3 L. 2d 372,204
P. 124 493, The court im this case stated
that the prevequisites to & veild informatios

are:

case of Srate v Landeus

"1t charged the defendants with havieg
committed a crime, known tv the law, sond it
stated the act which defendants did, comst~
ftuting thet orime.”

In the case now before the courc, the
“gmwwaiP‘ daqs wot staste the i&ai&a y

igi 1 by the Institute /w
°t, adm 1'1/4'1//511 Libra
()(R TOrS.




of & crime "known to the law.” It states that
there is a crime of sssavlit with a desdly
wsapon, but does vot state that it is cont-
rary to Utsh law. There are many crimes.

Some are religious in neture, some ave against
the laws of nature, svme are soral, some are
ethical and some ave legal. Without the
specific allegation of a2 crime "known to the
lev” there is no basis for jurisdiction of

the court to try a parsom for a “evime.”

The suffieciency of an information has
been furcher pessed upon €n the case of State
ve Rill, 100 ¥, 456, 116 P, 24 352, The
Utsh couxrt has used the Hew Hemico declision
of State vs Roy, 40 W. M. 397, 60 P. 24 846,
110 A.L.R. 1, a¢ a precedent in detexmining
the constitutionality of the short form of

an {aformstion. It is to be noted in chis
case the Mm miﬁany set tanh

Sponsored by the S.J. Quir Law Libra
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that the defendant's actions were comtrary
to Hew Maxico statutes.

It is submitted that the form of inform~
stion found under Section 77-21+6 of the
Utah code is the bave uinimum and snything
the Constitution of VUtah, Avticle 1, Section
7

dvement of

“h wm mum W}WM aﬁ‘ Mﬂu,

The defendant has mot been accorded
"due process” becsuse the district court

of the failure of the Distwict Attormey
ali-a the violation of any law punisheble
by the State of Utab and becsuse he was
none the less tried snd comvicied of the
alleged "exime”,

Sponsored by the S.J. Quinney Law Librar
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As the trial court did not sequire
jurisdiction over the defendsnt, the trial
was & mullicy and the commitment to the
State Prisom was void and the defendsnt is
being wnlawfully and fllegelly incarcerated.

Potat Two |

AS A MATTER OF LAW THE DEFENDANT 1

The eourt in imstrueting the jury failed
lessor included offemses of "asssult with s
deadly wespon.” The jury was given the
choice of Ather mmm the defendunt of
assault with a deadly weapon or of acquiting
hia,

Sponsored by the S.J. Quinney Law Library. Fundii
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The record abounds with evidence that
the defendsnt acted in self defense with
just ceuse and excuse throughout the whole
series of events which culminated im the
comnission of the alleged ocifemse. The
record further shows thet the proveking i
psrty vhich brought about the situstion was %ﬁww
complaining vitness himeelf. The zecord
shows that the defendant voluntarily broke
off the engagement with the prosecuting ¥}
wvitness and left the sceme of the incident, /H /
when he eould have faflicted bodily harm upon
him, R-31, R~32. The vecord ng ne intent g/
to do bedily harm on the part of the dafen~ w
dant. The record further shows no divect
evidence that the wespon at the time it was
dischazged was even almed at the prosecuting
witness (R-22). The record contaias suple
svidence upon which the defendant could have

13



been convicted of simple assault. In light
of the evidence in the recoxrd, it was mend-
atory that the trial ecourt instruct the jury
as to the leesor included offenses of "assault
vith a deadly weapon,” |

The Utah Supreme Court has yuled in pros-
ecutions for surder imstructions of lessor
offenses wust be given. The couwrt said:

"in passing this poiat we
desire to aay that 2 trzil court should,
in every case wtmw there is any direct
or inferential evidenge with respect te
the different Wm of murder, Mga
thae jury with regewd to all the degrese
and this wule should be followed m
there uey be auy doubt with regard to
whether the higher degres fe sstablished
or wot. This is eoutemplsted by o
statute which divides crimes into
degrees end vhich requires the jwry to
!Miﬁmknmmiamﬁaf

State vs Mewhicney, 43 U, 133, 134 >, 632.
See also, Stete ve Thorne, &1 U. 414, 136 ».
286; m, 21 A.L.R, 603

Sponsored by the S.J. Quinney Law Library. Fun 116 digitizatio / vided by the Institute of Mus and Library Services
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In & cese very similar factuslly to the
ons now before the court, this court held
thet imstructions of lessor included offemses
to the charge of "asssult with intemt ¢o do
bodily harm” must be given, and if mot givem,
reversible error hes besm committed.

In thiz case, State vs Barkas, 91 ©.
576, 63 P, 24 1130, the court stated:

Thexe can be no doubt that &
.  of asseult with intent to do
bodily here includes slso & simple
assault, becsuse that asssult must
be proved a8 & necessary eloment of
the greater offense. It iz not
necessary that bodily harm should
setually be inflicted to prove tiwm
crime set forth im the imformation
&:Q:::i:uu* mam?m*:zm
o e charged are: (L
sssavult; (2) Uee of s deadly
wespon; amd (3) m:t.mmm&u
bodily barm. An sssault is an
"attewpt coupled with the sbility.®
If the attempt succeads, it becomes
hmy,ermm m,
wmmwm. And since

sssalt” is & necessary
slement of the offense charged o any

Sponsored by the S.J. Quir . Fundin, /;7/ atio / vided by the Institute /W and Library Services
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offense included therein, and since
under the evidence the jury covld have
believed Qovdove and found M mw
m mly wm mmm.

This case guotss from an esrlelr Utsh case
of State ve Hyams, 64 U, 288, 230 ¥, 349,
vherein the cowrt said: |

vtk phe CONETS W m; R
mem, Mw mm that , W‘# the
mmh g a:wm
w o mmm mﬁ, m 3@:@ m
gouviet him of » lesser offense 1f
included within the greater; thet is,
mmugmmxyw sluple sssau
wumit ( ‘;»*wim&mm“

the lesser included offenses. Howeve
attention of the cowrt is salled to the
Utah statute 77—31——5 which wm;

Sponsored by the S.J. Quir I v Libr
Vi vice,

vided by the Institute /W 1 and Library Services
ister l/ the Utah State Libra




Doudc af to goyree-~Convieted only
on m“-uw

When it appears that the defendant
has committed & public offense

and there is vessonsble grownd of
doudt in whieh of two or movre
degrees he is Muy, he muet be
conviered of the lowest of mh
degroes only.*

it is submitted that thie mm of
the Utah lew mskes iz memdatory for the |
court to ingtruet as to the xmm inclvded
offenses. The early Utsh

cane of Gtete ve
Bullivem, 72 U. 3552, 276 P, 166 is distieg~
vishable from the caecs new at bar in M

in that esse the defense re
ingtrustion which precluded the jury from
tinding & lesser offenze. In thet case the
cowrt gites guthority which holds M whare

an {nstrectiom au: to leeser offerses lg not

given revevgible crror is committed. The
csourt relied bhesvily 1oor the proposition
19

Sponsored by the S.J. Quinney Law Libra
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that the defense had themselves precluded
any ingtruction of the lesser crimes. In a
subsequent case, State vs Ferguson, 74 U.
263, 279 P. 55, this court again, while
stating the gemeral rule chat a request must be
made by the detendant to instruct the jury
as to lesser ineluded oifenses, went to some
length to show that in this case there was no
evidence upon which the court could predicate
a charge to the jury of a lesser included
offense. It is submitted that in these two
Utah cases the court has justified its
position by relying upon other factors than
the fact that no request had been made for the
instruction on the lesser included offenses.
It is submitted, howevér, that the sub-
stantive rights of the defendant require that
the court give instructions as to any lesser

included offenses, and where there is evidence
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upon which tha jury could reasonsbly
predicate & vexrdict. 1f this is not the
law in Utsh today, then it is submitted that
this should be the law and the Supreme Court
should so xule., This is the rule in prose-
cutions for murder and therefore should be
the rule for sny criminal prosecution.

THERE WAS NO EVIOERCE UP

JURY COULD PREDICATE A VERDLOT OF GUILTY.

The avidence shows beyoud a doubt that
the prosecuting witness provoked a fight
with the defendsat. The evidence shows that
the prosscuting witness not only vocally told
the defendant that he was going te fight him,
but that he was going to bash in his brains
(2=9). The record shows that the prosscuting

vitness backed up only once duxring the whole
tne&dcm:

y the S.J. Quir I v Libr
I,iln'(u_\ .Sw vices a




(R-32). The record shows however, that the
defendant did not come after the prosecuting
witness. (R-31)
The elements which must be proven before
the jury could find the defendsnt guilty were:
(1) 1Intent to do bodily barm
(2) without just cause ov excuse
(3) Mo considersble provocation
{(4) Commission of an asssuls
($) Deadly weapon
The rocord does mot disclose any intent to
do bodily harm. Had the defendant wished to,
he could have clearly inflicted desth or serious
injury to the prosecuting witness, when the
prosacuting witness dissrmed himself. The
defendant did not.

The record shows the provecstion and the
cusse of the altercation. This was the prose~
ml.ng nm:mdm,hin He waz more then

Sponsored by the S.J. Quinney Law Libr nd Library Services
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s willing participent in the fight, he mot only
provoked it, but he wes intent on doing
ssvious bodily harm upon the defendant.

The record doss not disclose eny ssssult
by the defendant. If thevs wes an asssult it
vas upon the person of the defendant snd not
upon that of the prosscuting witness., It ls
submitted thet if che defendant le guilty of
any erime, it is thet of & misdensance
foxrth im 76+23+3:

"Thresteniog with-«Use in quarvel .~

Every persom who, not in WW‘?

salf~delonse, in the presence of two

or move persons, dvavs or eshibits
any deadly wespon in sa angry and
threatening mamner, o2 who in any

mABHEY m&; uses Cthe sese i
sxy fight - @mﬁ,, is gullcy of

a utw
After reviewing the entire record, it is

incongeivable to thw writer that the triasl

&g get

court eould mot omly find & wan guilty of o
hlnyh:smttmclmwwimm“ym

Sponsored by the S.J. Quir Law Librar nd Library Services
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to £ive yearxs.
. SUMMARY

1t is submitted thet the trial court
failed to obtain jurisdiction over the defend-
aut because of &M faulty Informatiom which
falled to sllege the violation of sny lew
punishable by the courts of this state. As
the court did not heve jurisdiction over the
defendant he has been restrained of his liberty
without due process of lew coutvary to the
Constitution of the United States and the
Comstitution of Utah., 1% is further submitted
that the defendant’'s substantive rights have
been violsted by the court im wot instructing
the jury as to the lesser included offenses.
In any event the record fails te show aay
evidence upon which the jury could predieate
8 verdict of guilty. The elements of the

Sponsored by the S.J. Quinney Law Libra ed by the Institute of Museum and Library Services
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crime allegedly cowmitted by the defendant were
not proved,

The defendant is entitled to an order of
court dismissing the information or in the

alternative to 2 new trial.
Respectfully submitted,

Attoroeys for Defendant
and Appellant
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EXHIBIT A

IN TRE QLSTRICT COURT
OF TW. BECOND JUDLCIAL UXSTRICT

In and for the Coumty of Weber,
gtate of Utah

THE STATE OF UTAH, )
IRPORMATION
ve )

Ro, 53231
CARL MACK COURTHEY, )

Caxrl Mack Courtmey having heretofore
been duly committed by Cherles H. Soeddon,

comnitting maglstrate of this County
Court, to answer this charge, is acoused by
the District Attorney of this Judizial Distvict,
by thie information, of the crime of sssault
vith a deadly weapon committed m follows,
to wit:

That the defendant assaulted Gorman W.
Irwin with a deadly weapom, to~wit: a gun
(a 22 csl. pistol).

Sponsored by the S.J. Quinney Law Librar ded by the Institute of Museum and Library Services
Library Services a Act, 1 by the Utah State Library.
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District Attorney,
Second Judicial Distriet

The names of the witmesses testifying on the
part of the state, in the ecusmination held
before the Committing Magistrate: September
30, 1959

_Gorman Irwin

_Somole Cracroit

Recorded: Information Record 7 Page _502
Porm 61 2 &-57

Sponsored by the S.J. Quinney Law Library. Funding /02/' itization provided by the Institute of Museum and Library Services
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