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IN THE SUPREME COURT
OF THE STATE OF UTAH

WEYHER CONSTRUCTION
COMPANY,

Plawmtiff and Appellant,
Case

No. 10307

— V8 —
ITAH STATE ROAD
COMMISSION,
Defendant and Respondent.

BRIEF OF RESPONDENT

STATEMENT OF KIND OF CASE

Weyher Construction Company, Appellant, brought this
action in the District Court against the Utah State Road
Commission when it incurred extra costs in the amount
of $15,667.12 due to alleged inadequacy of plans and
specifications drawn up by the Utah State Road Commis-
siom for the construction of a storm sewer, and for
81,850.00 withheld by the Road Commission as liquidated
lamages. The State Road Commission contended that
the plans and specifications were perfectly and com-
Detely adequate, and that the Appellant was not entitled
fo any additional costs over and above the contract price,
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and that the Road Commission was entitled to $1,850.00
as liquidated damages in that the Appellant did no; con.
plete the contract on time.

DISPOSITION IN LOWER COURT

The Trial Court, after hearing all the evidence, hel|
that the plans and specifications were adequate, and thy

N

the modifications of the plans were made at the request
of the Appellant for its sole benefit. The Trial Coyy
accordingly awarded judgmeut in favor of the Roal
(Commission, as to the extra costs incurred, of no caus
of action, and gave judgmeut to the Appellant in the
sum of $1,850.00, being the amount withheld by the Road
Commission as liquidated damages.

RELIEF SOUGHT ON APPEAL

The Appellant, Weyher Coenstruction Company,
seeks reversal of the judgment of the Trial Court ren-
dered in favor of the Road Commission of no cause of
action in regard to Appellant’s claim for extra costs.

STATEMENT OF FACTS

The Respondent agrees with the Appellant’s State-
ment of Facts, except for the following particulars:

1. The Appellant’s claim that the 60-inch drain was
inadequate to handle the water, and, theretore, the plans
and specifications were inadequate, is not supported by
the evidence produced in the trial. The evidence shows
that the 60-inch drain was adequate to handle the water
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el would have handled the water, if the diversion had
jeen properly coustrueted in the first instance. (R. 132,
170, 183, 217 and 231) and (Exhibit 5-P).

The facts further show that the construetion work
was carried out substantially as contemplated under the
arivinal specifications; that is, in the dry, using the 60-
meh line as a diversion. (R, 107.)

2. The Respondent further states that the facts in-
dieate any changes that were made in the specifications
vore made at the sole request and for the sole benefit of
the Appellant, aud, if the changes were accepted, they
vere to be made at no cost to the Respoundent. (Kxhibit
1) and (R, 133.)

3. Appellant’s Statement of Facts in regard to the
rains as cansing flow of waters down a storm drain
(found in the first paragraph of page 7 of Appellant’s
Iief), has no particular value in regard to this law suit,
as the value of Exhibits 16-P and 17-P showing what is
the usual summer thunder shower, is very remote in that
fhe question of ‘“what creates a flood’’ depends upon
low much water is deposited, in what area and during
vhat period of time, and there was no competent evi-
dence placed in the Record as to how much water was
deposited, on what area, at any particular time.

As further facts, the Respondent states that this con-
fract was entered into to replace a City storm drain un-
ler an agreement with the City wherein the City re-
quested {he special specification under consideration in
the law suit. (R. 239.)



This construction was made as a part of {lLe 7,4,
state road construction, because of the need to madi,
the storm drain in the area of Interstate road (‘,O]l.\‘h“m:_
tion at 13th South Street. The special specification, g
found on Sheet 10 of the State’s Standard Specificatioy;
(Exhibit 1-P) was specifically requested under {he Re.
spondent’s agreement with the City, and was made o
the basis of the City’s representations aud vestigg-
tions that the 60-inch parallel storm drain would Landle
the diversion of the water expected to flow through ti
storm drain during the mouths of August, Septemhe
and October. (R. 239 and 245) and (Exhibits 14-P. au

15-D.)

ARGUMENT
POINT I

THE FINDING OF THE COURT THAT THE
PLANS AND SPECIFICATIONS FOR THE
CONSTRUCTION OF THE STORM DRAIN
WERE ADEQUATE, WAS PROPER AXD
SUPPORTED BY THE EVIDENCE AD-
DUCED DURING THE TRIAL.

There was testimony from all of Respondent’s wit-
nesses that the original plans and specifications weit
adequate, and that the construction could have bee
completed under the original specifications, if the con-
tractor had built his No. 3 dam first and had not heen s
timid in regard to getting the construction underwal.
(R. 132, 170, 183, 217 and 231) and (Exhibit 5-P.)

In reviewing the Lower Court’s determination, it
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4o duty of the Supreme Court to review the evidence,
ol all inferences fairly to be drawn therefrom, in the
jcht most favorable to the Findings and Judgment. Tt
mugenomlly understood that the Supreme Court will not
gverturn the Lower Court’s Findings of Fact where there
is substantial evidence in the record to support such

findings.

Tt seems to be the Appellant’s contention that the
specifications, as found on Sheet 10 of Exhibit 1-P of the
State’s Standard Specifications, should take precedence
gver all other specifications in the contract. The Respond-
ont contends that the contract should be-read as a whole
and all speeifications should be taken into consideration
i the interpretation of the contraect.

Section 1-2.5 of the State’s Standard Specifications
(lixhibit 3-D) provides as follows:

“EXAMINATION OF PLANS, SPECIFICATIONS, SPECIAL
Provistons axp Site Work. The bidder is required
to examine carefully the site of the proposed work,
the proposal, plans, specifications, special provi-
sions and contract forms hefore submitting a pro-
posal. It is mutually agreed that submission of a
hid shall be considered prima facie evidence that
the bidder has made such an examination and is
satisfied as to the conditions to be encountered in
performing the work and as to the requirements of
the plans, specifications, supplemental specifica-
tions, speeial provisions, and contract.”’

This section requires that the contractor be satisfied

with the conditions that he is to meet in the execution of



his contract. The contractor, himself, admitteq that ),
made such an examination, and was satisfied wity
conditions, and concluded that it wounld work. (R. 91,

sueh

Respondent contends that the original plang ang
specifications were complete and that the contracto, conl|
have conducted the execution of the contract iy accor(.

ance with such specifications.

Section 1-9.2 of the State’s Standard Specifications
(Exhibit 3-D) provides that the contractor shall acenpl
the compensation as set out in the contract for all loss or
damage arising from the nature of the work or from i
normal action of the elements, or from any wuforcses
difficulties which may be encountered during the prosec.
tion of the work. This section of the contract provides
that the type of damage for which the Appellant is at-
tempting to recover as costs is contemplated by the par-
ties to be a part of the original contract price.

Section 2-3.1 of Exhibit 3-D provides that the o
tractor shall include all necessary equipment and the
construction of all cribs, cofferdams, caissons, unwater-
ing, ete. in his contract price in the carrying out of auy
excavation. The Appellant now seeks to recover estu
costs for the unwatering or the carrying out of ifs con

struction in a watered situation; whereas, it was its 1¢-
quirement under the contract to keep the construction
area dry. This requirement was to be carried out fur

the compensation as set out in the contract.




It seems to be the contention of the Appellant,
qroughout its brief, that the special construction speci-
feations, as found on Sheet 10 of KExhibit 1-P, super-
wdes and takes precedence over all other provisions of
(e contract, and provides that the diversion shall be
wccomplished by the method as outlined in the specifica-
fiong, and is tantamount to an unqualified representa-
ion and warranty that the 60-inch diversion drain and
lam were adequate. Of course, it is the contention of
e Respondent that the 60-ineh diversion drain was ade-
qnate, and, in fact, was the sole method of diversion dur-
e the period of construction, and if the dam had been
properly constructed to begin with, the problem would
wot have arisen. However, even if Appellant’s conten-
fion has some merit that the diversion did not work, the
language of the specifications should be examined. The
luguage provides that it may be accomplished. The

“may’’ indicates

ordinary intevpretation of the word
the impression of alternatives and also gives the im-
pression of choice. It was given as a suggestien and

alternative and not as a requirement.

In the case of MacArthur Brothers Company v. Unit-
el States, 208 U.S. 6, where a construetion company con-
fracted with the United States Government to construct
a portion of a canal, it was required to do the work in
the dvv. There was a similar condition, as we have n
this contract wnder consideration at present, in that the
tnstruction company was required to inform itself of
the conditions incidental to the construetion. Leakage of

water through an adjacent pier caused the work to be
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done in the wet with additional costs. The court iy

d(‘“\'.
ing the contractor the extra costs states:

““In the case at bar the Government widertonk
project aud advertised for hids for its perforn,.
ance. There was indication of the manner of per-
formance but there was no knowledge of impe);.
ments to performance; no misrepresentation of
the conditions, exaggeration of them nor e
cealment of them, nor, indeed, knowledge of they
To hold the Government liable under such ey
cumstances would make it insurer of the unifopy.
ity of all work and cast upon it responsibility fo
all of the conditions which a contractor miat
encounter and make the costs of its projects al
ways an unknown quantity.”’

This particular case is very much in point with the
situation under consideration and distinguishes some of
the cases as relied upon by Appellant in its brief. It
distinguishes Hollerback v. United States, 233 U.S. 163,
wherein the Government presumed to speak with knowl-
edge and authority. It distinguishes Christie v. United
States, 237 U.S. 234, wherein the Government made a
deceptive representation; and it distinguishes [l
States v. Atlantic Dredging Co., 253 U.S. 1, wherein the
representations of the Government were deceptive.

In MacArthur Brothers Co.v. United States,{supra),
as in the case under consideration, there was no finding of
deception or misrepresentation, nor presuming of the
Government to speak with knowledge or authority. It
fact, in the case under consideration, the Court made the
determination as a matter of fact that there were no miz
representations, and that the parties had equal knowledee
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of the conditions. This determination by the Court is
songly objected to by the Appellant as being imma-

epal. It is hard to see why such a finding would be

sjmmaterial,”” when it would almost be necessary to have
u Iinding that the Respondent presumed to speak with
towledge and authority, or that there was a misrepre-
sentation, in order to hold the Respondent liable under
e Appellant’s legal theory.

The finding, as set out in the MacArthur Brothers
@se (supra), is supported by the following cases:
Scherrer et al. v. State Highway Commission of Kan-
s1s,80 I”. 2d 11095 Construction Aggregate Corp. v. State
of Connecticut, 170 Atlantic 2d 279 ; Furton et al. v. City
of Menasha, 71 F. S, 569 ; City of East Peoria v. Coleannt,
18 N0, 2d 8095 Shappiro v. Goldberg, 192 U.S. 232;
Wilson v. Cattle Ranch Co., 73 Fed. Rep. 994; Spearm v.
Uinted States, 248 U.S. 136, and International Contract-
mg Co. v. Lamont, 155 U.S. 303.

POINT II.

THE FINDING BY THE TRIAL COURT
THAT THE CHANGE IN PLANS AND SPECI-
FICATIONS WAS REQUESTED BY WEY-
HER WAS PROPER AND ADEQUATELY
SUPPORTED BY THE EVIDENCE.

A review of the letters and memoranda, as set
out in Kxhibit 5-P, clearly shows the Respondent’s in-
fention to assume no affirmative liability by reason of any
hange in plans and specifications, and that the Respond-
et allowed the Appellant to make such change solely
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for the Appellant’s benefit — and at its request. (R, 1y
102 and 133.) |

At no time did the Respondent acknowledze tha e

original plans and speeifications were madequate, gy
all of Respondent’s letters and memoranda, as set opf il
Exhibit 5-P, indicate that the Respondent felt the orioi.
nal plans and specifications should be complied wit,
but that they would consider the change in the plans ap
specifications, as requested by the Appeliant, if the

were no additional costs to the Respondent. (R. 134

CONCLUSION

The whole basis of the Avnpellant’s dissalisfactiog
with the Trial Court’s ruling appears to be its dissafic
faction with the Trial Court’s Findings of Faect, wherein
the Trial Court found that the plans and specifications
for the construction of the storm drain were completely
adequate, and that there was no misrepresentation in the
plans and specifications by the Respondent; and that th:
Appellant had the same knowledge, or the means to gain
the same knowledge, as the Respondent.

Further, the Court found that the Respondent a-
lowed a change in the plans and specifications, at the
request of the Appellant, as an alternate to the plan
shown in the original contract.

The Appellant argues that the plans and specific®
tions were inadequate; that the question as to whether

or not there was any misrepresentation in the plans &
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aecifications 1s immaterial ; and that the Court erred in
Jl‘(‘,mm that the change in the plans and specifications
was requested by Weyher.  Yet, nowhere in Appel-
nt’s brief is there any argument that the Court’s
Fidings of Faet are mot supported by competent

evidence.

The Appellant continues to argue the facts presented
in the Trial Court and seems to iguore the fact that the
Trial Court ruled agaiust them in regard to these facts.
The Appellant appears to argue that it is entitled to
recovery as a matter of law on the basis that its facts
are covrect ; whereas, the determination of the Court was
{hat its facts were not correct — that the plans and speci-
fications were adequate; the change in the plans was
requested by Appellant, and there was no misrepresen-
fation in the plans and specifications. All of these find-
mgs of fact are adequately supported by what the
Respondent cousiders the great weight of evidence pre-

senfed during the trial of this matter.

If the contractor had built his third dam first and
nof have heen so timid in proceeding with the construe-
tion, as outlined in the contract, he could have completed
fhe joh, as originally contracted for, without any addi-
flonal costs. Tustead, the contractor wanted assurance
or insurance that he would suffer no loss by reason of
possible unforescen difficulties. The State cannot gunar-
mtce that the contractor will make a profit, nor that the
‘ontractor will not face unforeseen difficulties in the

toustruction of the projeet.
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““To hold the Government liable under suc} ¢,
cumstances would make it insurer of the unifopy,
ity of all work and cast upon it responsibility f,,
all of the conditions which a contractor Iﬁight
encounter and make the costs of its projects 4.

ways an unknown quantity.”” (MacArthur Brgy,

ers Co. v. United States, supra.)

Respectfully submitted,

PHIL L. HANSEN,
Attorney General

JOSEPH S. KNOWLTON,
Assistant Attorney General

612 State Office Building
Attorneys for Respondent
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