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STATEMENT OF JURISDICTION

Defendant appeals from convictions on eight counts of
communications fraud and one count of pattern of unlawful activity, all
second degree felonies. This Court has jurisdiction under Utah Code Ann.

§78A-4-103(2)(e) (West Supp. 2015).

INTRODUCTION

Defendant entered into limited joint venture agreements with
Clement Tebbs (Clement) and his company, BACT Limited Partnership, to
build and sell homes on specified lots (the joint venture homes). BACT
would provide financing for materials and subcontractors. = Defendant
would do the construction. Defendant made draws to cover the

construction costs, but used much of the money for unrelated purposes.



Defendant did not dispute that he had diverted the funds, but claimed that
Clement had authorized the diversion.

The State charged Defendant with communication fraud and pattern
of unlawful activity. A jury found him guilty. After judgment, he filed a

motion for new trial. The trial court denied it.

STATEMENT OF THE ISSUES

1. Has Defendant shown that the trial court erred by denying his
motion for a new trial?

Standard of review. An appellate court typically reviews “a denial of a
motion for a new trial under an abuse of discretion standard.” State v.
Lenkart, 2011 UT 27, §20, 262 P.3d 1) (citation omitted). However, when the
motion includes a claim of ineffective assistance of counsel, the appellate
court reviews that claim as a “mixed question of law and fact,
review[ing] the trial court’s application of the law to the facts under a
correctness standard.” Id. (citation omitted). If there are factual findings,
the Court “will not set them aside unless they are clearly erroneous.” Id.
(citation omitted).

2. Has Defendant shown that the trial court plainly erred for not sua

sponte dismissing the prosecution as a violation of double jeopardy?



Standard of Review. Because this claim is unpreserved, Defendant
must establish plain error. He must show that error exists, that the error
should have been obvious to the trial court, and that the error was harmful.

State v. Dunn, 850 P.2d 1201, 1208-09 (Utah 1993)).

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES

This constitutional provision is reproduced in Addendum A:

U.S. Const. amend. VI.

STATEMENT OF THE CASE
A. Summary of facts.'

Defendant entered into limited joint venture agreements with
Clement Tebbs to build homes on several lots in Washington County, Utah,

and in Mesquite, Nevada. See State’s Trial Ex. 1-5. Clement's company,

' The trial court clerk numbered the case transcripts from 1 to 18.
Because these numbers appear to reference a pleadings file, the State
prefaces those numbers with a “T.” Trial transcripts are cited as T2 (day
one), T3 (day two), T4 (day three), T6 (day four), T7 (day five), T8 (day six),
and T9 (day seven). The State does not cite to T5, a partial transcript
extracted from T4 (day three), or to T1, a transcript of the preliminary
hearing. The transcript of the April 9, 2014 evidentiary hearing on
Defendant’s motion for a new trial is cited as T18.

The record contains both the trial exhibits filed in a large manila
envelope, listed at R609-10, and the exhibits from the evidentiary hearing on

Defendant’s motion for a new trial filed in a smaller manila evelope, listed
at R1163.



BACT Limited Partnership, would provide financing for the construction;
and Defendant would serve as general contractor for the homes, getting
funding for the construction by making draw requests on BACT. See id.; see
also State’s Trial Ex. 24:14-19; T4:50-60.

The charges in this case are based on transactions in connection with
the following properties: lots 26 and 27, LaScala, Mesquite; lots 125 and 131,
White Mesa, Mesquite; lot 78, Bloomington Ranches, St. George; and lots 28
and 29, River Hollow, St. George. See R272-280. They were based on
Defendant’s use of some of the funds received from approximately 27
draws on BACT for construction at those locations from March 2005
through June 2005. See State’s Trial Ex. 7-13.

Defendant began construction on the homes in approximately
January 2005. See State’s Trial Ex. 7. Between January and June, he made
draws on BACT for several hundred thousand dollars. See State’s Trial Ex.
7-13.

In July 2005, Clement asked Greg Adamson, a construction manager
for Clement’s son John's company, to check on the progress of construction
on several of the joint venture lots. T6:125-129. When Adamson visited the
sites, he found no workers and saw that almost no construction had been

undertaken—workers had dug trenches on some lots, but had poured no

&



footings. T6:132-33. The few materials that had been delivered to the sites
appeared to have been sitting in the sun long enough to become sun
bleached. T6:137.

Jolie Bown was an accountant for John Tebbs” company, Bonneville
Builders. T6:50. She also did some work for Clement Tebbs and BACT.
T6:51. In early August, Leonard McKneely came into her office, asked to
speak to her personally, and closed the door. T6:63.

Two minutes after McKneely left, Bown told John Tebbs about her
conversation with McKneely. Id. McKneely had told her that he felt guilty
and wanted to “come clean.” T6:211. He told her that Defendant had used
checks written for construction on two LaScala lots to pay off work done on
McKneely’s Green Springs home. T6:211. The payments were “in lieu of a
debt” that Defendant owed to McKneely. Id.

After talking to Bown, John called Defendant and told him to come to
Salt Lake City immediately. T6:214. On August 11, 2005, Defendant met
with Clement and John Tebbs, Jolie Bown, Greg Adamson, and Bonneville
project assistant Julie Call to try to find out what happened to the money
drawn on BACT. T6:66, 149. At that meeting, John confronted Defendant
with Jolie’s report of McKneely’s visit and admissions. T6:212. John

accused Defendant of fraud. Id. Defendant said he was “really, really



sorry.” Id. He said he thought he could sell McKneely’s home, make some
money on the joint venture homes, and pay off the money he had taken. Id.

Defendant did not claim that Clement had given him permission to
use the money for debts on McKneely’s home. T6:216-17. He did not claim
that he and Clement Tebbs had an agreement allowing him to the use the
money drawn for the joint venture homes for his personal expenses. T6:213.
He did not refer to “anything in writing that would allow him to do what he
did.”? Id. Rather, he admitted the diversions, apologized, and agreed to try
to “right his wrong.” T6:217-19.

Jolie and Greg Adamson met with Defendant again on October 24,
2005, and Defendant told them that he had spent $776,783 drawn from
BACT for the following purposes: $200,000 went to pay off debts, liens, and
old bills associated with projects in which BACT had no interest; $130,000
went to regain Defendant’s Utah contractor’s license; and $446,783 went to

Defendant’s personal use. T6:96; State’s Trial Ex. 16. Defendant did not say

? Tebbs did lend Defendant $21,111.00 in July 2005. See State’s Tr. Ex.
6 (“Memorandum of Obligation”). Tebb provided the funds in checks made
directly from BACT to Defendant’s creditors. See id. He also had Defendant
sign for and agree to repay the loan with interest from the first proceeds
Defendant received from the project profits. The loan was separate from the
money Tebbs provided to construct the joint venture homes and was not the
subject of any charge in this case. See id.; see also T4:118.



in the October 24 meeting that Clement Tebbs had allowed him to use the
money for personal expenses or that he and Clement had an agreement
allowing him to take the money in the way that he did. T6:93. Jolie and
Adamson prepared and signed a memo ‘to Clement and John Tebbs
detailing Defendant’s admissions. T6:97; State’s Trial Ex. 16.

Defendant’s version. At trial, Defendant testified that Clement had
authorized the diversions. T8:79-82 (referencing State’s Tr. Ex. 17;
Defendant’s Tr. Ex. 31). Defendant also presented a document allegedly
signed by Clement agreeing to advance Defendant the funds needed to
cover his personal expenses until the first closing. See State’s Tr. Ex. 17;
Defendant’s Tr. Ex. 31 (with extra page).

At neither the August 11 nor the October 24 meeting did Defendant
show anyone the document in State’s Tr. Ex. 17, allegedly signed by
Clement Tebbs, stating that BACT would cover his personal expenses until
the first home sold. T6:93-94. Gordon Summers, DOPL investigator,
testified that the signature on the document appeared to have been “cut and

pasted.”> T7:31.

} State Trial Exhibit 17 was allegedly a joint venture agreement signed
by Defendant and Clement Tebbs. The third paragraph of the agreement
provided that BACT would advance Defendant funds to cover his personal

(continued on next page)



B. Summary of proceedings.

The Salt Lake District Attorney’s Office charged Defendant with eight
counts of communications fraud and one count of pattern of unlawful
activity. R19, 272. After Defendant repeatedly failed to attend pre-trial
proceedings, allegedly because of his poor health as a paraplegic, the trial
was transferred to St. George, where Defendant lived and could more easily
attend. R102-03; see also R70, 73, 74-76, 78-79, 80-81, 85-86.

Deposition of Clement Tebbs. Eighty-year-old Clement Tebbs lived
in or near Salt Lake City. He was also in poor health, suffering from
diabetes, cancer, and esophageal constriction. R390. His esophageal
constriction required that he remain within four hours of his physician at
the University of Utah Medical Center in Salt Lake City. Id. Thus, he could

not travel to St. George for any future trial in Defendant’s case. R391.

expenses until the first closing on the joint venture properties. Clement
Tebbs testified at his deposition that he had never seen the document and
would never have agreed to. While the signature looked like his signature,
it was not. See State Tr. Ex. 24 (Clement Tebbs’ Deposition) at 35-36
(referring to Deposition Ex. 7, which is also the State’s Trial Exhibit 17).

Defendants Trial Exhibit 31 was the same as State’s Trial Exhibit 17,
but had a second page. The signature on the second page, which Defendant
claimed to be that of Clement Tebbs, appears to be an exact duplicate of the
signature on the first page—the signature that Gordon Summers testified
appeared to have been “cut and pasted.” T7:31.



The State therefore applied under rule 14(a)(8), Utah Rules of
Criminal Procedure, for an order that Clement be examined by deposition
in Murray, Utah on April 20, 2012. R388, 391. In the application, the State
noted that if Defendant should assert that his health would prohibit his
traveling to Murray, the deposition could take place at Fillmore." R391-92.
Defendant objected to the State’s application, arguing that a deposition
would not satisfy the demands of the Confrontation Clause. R395. He
asserted that cross-examination “in person or by videoconference allows the
factfinder to observe subtleties of demeanor ... as the attorneys ask
questions.” Id. He asked that Clement testify in person at trial or by
videoconference. Id. 396. Alternatively, he asked that the date of the
deposition be postponed to allow him more time to prepare. Id. 397.

The State replied that it needed to preserve Clement’s testimony in
case his health further deteriorated. R400. But the State agreed to have the

deposition videotaped and transcribed. Id. In addition, the State agreed

! The driving distance from Salt Lake City to St. George is about 300
miles. The distance from Salt Lake City to Fillmore is about 144 miles and
from Fillmore to St. George is about 159 miles. See travelmath.com. Thus,
Fillmore is about halfway between Salt Lake City (or Murray) and St.
George.



that Clement could testify by videoconference at trial if he was physically
able at that time. Id.

On May 24, 2012, the trial court granted the State’s application,
ordered the deposition taken on June 14, 2012 at Utah Attorney General’s
Murray office, and ordered that Defendant “appear at the deposition either
in person or by electronic/video transmission.” R415-16. The court thereby
granted the extension of time Defendant had requested. The order was
served on Defendant’s then trial counsel, Aric Cramer. R417. The
prosecutor arranged for a videographer and court reporter to attend the
deposition. T18:22-23.

Cramer’s investigator, Brooke Karrington, spoke with Defendant on
June 8 about “next week[’]s deposition.” T18:105. When Karrington talked
to Defendant again on June 10 or 11 about the upcoming deposition,
Defendant told her he would not be able to travel to Murray because of his
physical limitations. T18:110. Karrington talked to him about other options
for him to participate in the deposition, such as through Skype or
videoconferencing. T18:98, 110. Defendant said for the first time, “Oh, by
the way, I've been subpoenaed just now to appear in this ... arbitration

hearing.” T18:110.

-10-



Karrington asked Defendant for a copy of his subpoena to attend the
arbitration matter, because counsel would need proof that Defendant had to
be elsewhere in order to change the date of the deposition. T18:108.
Karrington also asked Defendant to phone the attorney who had
subpoenaed him in the arbitration matter to see if the attorney could work
around his deposition schedule. Id. Defendant did not provide Karrington
with the subpoena before or after the deposition. T18:104-05. And nothing
suggests that he tried to contact the arbitration attorney to reschedule the
date of the arbitration hearing. See T18:104-110.

Counsel Aric Cramer therefore appeared at the deposition and cross-
examined Clement in Defendant’s absence. T18:61. As explained, in the
deposition Clement testified that he did not authorize Defendant to divert
funds provided for construction on the joint venture lots to pay personal
expenses or for any other purposes. State’s Tr. Ex. 24:32.

Clement’s deposition was later admitted and played at trial. T4:116,
120. John Tebbs, Jolie Bohn, and Greg Adamson also testified at trial. Each
of them testified that in the August 11, 2006 meeting, Defendant admitted to
Clement Tebbs that he had taken the money, apologized, and promised to
return it. T6:68, 150, 212, 217. They each further testified that Defendant

made no claim in that meeting that Clement had authorized Defendant to

-11-



use the money for other purposes. T6:93, 150-51, 219. Bown and Adamson
testified that Defendant did not show them any document in which
Clement agreed to pay for Defendant’s personal expenses. T6:94, 150-51
(both referencing State’s Tr. Ex. 17)

John Grealish, a witness who had been Defendant’s partner in the
joint venture agreements with Clement Tebbs, but had not been present at
the August 11 meeting, also testified at trial. T4:47-50. Grealish testified
that none of the BACT financing was to be used “outside the specific costs”
required for the construction—no money was to be “moved around,” used
to get Defendant’s contractor’s license back, given to Leonard McKneely or
his company, or used for construction of the home McKneely was building
in the St. George Green Springs neighborhood. T4:63-64.

Judgment. Defendant was convicted of eight counts of communi-
cations fraud and one count of pattern of unlawful activity. R1019-21. He
was sentenced to nine concurrent one- to fifteen-year prison terms and
ordered to pay restitution of $776,783. Id.

Motion for a new trial. Defendant filed a timely motion for a new
trial, arguing that he was involuntarily absent from the Clement Tebbs
deposition and asserting that admitting the deposition at trial violated his

confrontation rights. R1031-46; see also R1019-21. He claimed that he had
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been subpoenaed to testify at an arbitration matter in St. George on the
same day. R1033-34. He also asserted that he did not learn about the
deposition until June 12, 2012, and that he was too disabled to make the trip
without resting two days before driving to Salt Lake City. R1033.
Defendant also claimed that trial counsel was ineffective for not objecting to
admission of the deposition at trial. R1044.

Following an evidentiary hearing, the trial court found that
Defendant was voluntarily absent from the deposition and concluded that
defense counsel was not ineffective for not objecting to its admission at trial.
R1136-37. The court then denied Defendant’s new trial motion. R1129-37.

Appeal. On appeal, Defendant reasserts his motion-for-new-trial
argument that his deposition absence was involuntary and that trial counsel
was ineffective for not moving to exclude the deposition at trial. Br.Aplt.
19-32. He also argues for the first time that because he had been subject to
administrative sanctions and a civil lawsuit for his conduct, his criminal
prosecution violated his double jeopardy rights. Id. 13-19. He also vaguely

suggests that some additional error occurred.

SUMMARY OF ARGUMENT

1. Defendant argues that the trial court erred in denying his new trial

motion, reasserting that he was involuntarily absent at Clement Tebbs’

13-



deposition and that trial counsel was ineffective for not moving to exclude
the deposition at trial. But Defendant has not challenged that trial court’s
bases for the ruling. Nor has he shown that the court’s factual findings
supporting its ruling were clearly erroneous. In any event, the evidence
supports both the trial court’s findings and its ruling.

2. Defendant argues that the trial court plainly erred for not
dismissing his prosecution as a violation of double jeopardy. First,
Defendant claims that the Double Jeopardy Clause precludes his
prosecution because he was previously subject to administrative sanctions
for his conduct. But the administrative sanctions were for contracting
without a license in 2003, not diverting BACT’s money in 2005.

Alternatively, Defendant claims that his prosecution is precluded
under the Double Jeopardy Clause because BACT sued him civilly for his
conduct. But Defendant does not tie the lawsuit to the conduct for which he
was criminally prosecuted in this case. In any event, double jeopardy
protects only against multiple criminal prosecutions or punishments for the
same conduct. And Defendant cites no legal authority holding that a

private civil lawsuit constitutes a criminal punishment or prosecution.

-14-



3. Defendant vaguely suggests that some other error may have
occurred. Defendant has not adequately identified that error or adequately

briefed any claims related to it. This Court should not reach those claims.

ARGUMENT
L

THE TRIAL COURT PROPERLY DENIED THE NEW TRIAL
MOTION, WHERE ADMITTING THE CHALLENGED
DEPOSITION WAS NEITHER ERROR NOR PREJUDICIAL

Following his conviction, Defendant moved for a new trial, arguing
that he was involuntarily absent from Clement Tebbs” deposition. R1033-34.
He argued that admitting the deposition therefore violated his
confrontation rights and that trial counsel should have objected to it. R1034.
The trial court denied the motion, finding that Defendant was voluntarily
absent from the deposition. R1136. The court found that Defendant’s
testimony that he had a conflicting arbitration hearing was not credible.
R1133. The court also found that Defendant’s testimony that his health
prevented his aftending the hearing was not credible. R1135. The court
further ruled that even if Defendant absence was not knowing and
voluntary, Defendant had not shown that, based on the information
available to trial counsel, counsel should have moved to exclude the

deposition. R1136-37. Defendant now challenges the trial court’s denial of

-15-



his new trial motion. But Defendant has not attempted to show why the
trial court clearly erred in finding that his absence was voluntary. Nor has
Defendant attempted to show why counsel should have moved to exclude
the deposition where Defendant had not told counsel that he was
involuntarily absent from it.
A. This Court should not reach Defendant’s claims that his
deposition absence was voluntary and that reasonable

counsel would have objected to admitting the deposition at
trial.

An appellant contesting a trial court’s ruling must challenge all the
bases for that ruling. If he does not, this Court will not address the
appellant’s claim. See State v. Mitchell, 2013 UT App 289, 410, 318 P.3d 238
(rejecting challenge to trial court’s evidentiary ruling because defendant
failed to challenge the basis of that ruling); Golden Meadows Props., LC wv.
Strand, 2010 UT App 257, 417, 241 P.3d 375 (rejecting claim that district
court erred in striking affidavits, where party “fail[ed] to attack the district
court's reasons” for striking them). Here, Defendant has not addressed,
much less challenged, the bases for the trial court’s ruling or explained why
the underlying factual findings are clearly erroneous. See Br.Aplt. 12.

Accordingly, this Court should not review his claim.
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B. Defendant has not adequately briefed this claim.

“It is well established that a reviewing court will not address
arguments that are not adequately briefed.” State v. Thomas, 961 P.2d 299,
304 (Utah 1998). The rules of appellate procedure require the argument
section of a brief to contain “the contentions and reasons of the appellant
with respect to the issues presented, inciuding the grounds for reviewing
any issue not preserved in the trial court, with citations to the authorities,
statutes, and parts of the record relied on.” Utah R. App. P. 24(a)(9). An
appellant may not just baldly cite authority, but must develop that authority
and provide “reasoned analysis based on that authority.” Thomas, 961 P.2d
at 305.

Defendant has not done that. His brief has almost no record cites. See
Br.Aplt. 5-37 (citing record only on pages 23-25, where Defendant addresses
other issues). And while Defendant cites some minimal legal authority, he
provides no reasoned analysis based on that authority. See Br.Aplt. 10-11.

Moreover, Defendant has not marshaled the evidence supporting the
trial court’s finding that Defendant voluntarily absented himself from
Clement Tebbs’ deposition. To properly challenge a fact finding on appeal,
an appellant must “marshal all record evidence that supports the

challenged finding.” Utah R. App. P. 24(a)(9). The appellant must then
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”show that despite the supporting facts and in light of the conflicting
evidence, the findings are not supported by substantial evidence.” Hodgson
v. Farmington City, 2014 UT App 188, {13, 334 P.3d 484 (quotations and
citation omitted). A “party who fails to identify and deal with supportive
evidence will never persuade an appellate court to reverse under the
deferential standard of review that applies to such issues.” State v. Nielsen,
2014 UT 10, 940, 326 P.3d 645.

Defendant has not marshaled the evidence supporting the trial court’s
finding that he was not credible in claiming that he had an arbitration
hearing that conflicted with the deposition. R1133. Defendant also has not
marshaled the evidence supporting the trial court’s finding that he was not
credible in claiming that his health prevented his appearance at the
deposition. R1135. Defendant does not reference the supporting evidence,
much less show that the findings are not supported by substantial evidence.

C. The trial court did not clearly err in finding that Defendant’s
absence from the deposition was voluntary.

Defendant has not met his burden to set forth the law governing
whether a defendant’s absence from a deposition or any other proceeding is
voluntary. That, by itself, defeats his claim.

Assuming for purposes of argument that the standard that governs

absences from trial and sentencing also governs absences from depositions,
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Defendant has not shown that the trial court clearly erred in finding that his
absence from the deposition was voluntary. Before finding a defendant
voluntarily absent at trial or sentencing, a court must find that the
defendant knowingly and voluntarily waived his right to be present. The
court cannot presume that a defendant is voluntarily absent simply because
he has notice, but does not appear. State v. Wanosik, 2003 UT 46, Y15, 79
P.3d 937. Rather, the court must make some inquiry about why the
defendant might be absent. Id. The “question of voluntariness is highly fact-
dependent, is tied to the totality of circumstances in particular cases, and,
where there is virtually no explanation for an absence, requires some form
of inquiry by the trial court.” Id. Once “inquiry appropriate to the case has
been made, and a compelling reason for defendant’s absence remains
unknown, voluntariness ... may then be properly inferred.” Id. (citation
and quotation omitted). Whether a defendant is voluntarily absent is a
question of fact. State v. Pando, 2005 UT App 384, |13, 122 P.3d 672. Thus,
review is for clear error. Lenkart, 2011 UT 27, 920.

Here, the trial court engaged in an inquiry appropriate to the case
when the court took evidence on the voluntariness of Defendant’s
deposition absence at the evidentiary hearing on Defendant’s new trial

motion. T18:4-180. Although the record strongly suggested that Cramer,
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his counsel, and Karrington, counsel’s investigator (collectively “counsel” or
“defense counsel”), both notified Defendant of the June 14 deposition date
some time in late May or early June, see T18:59-60, 87-88, the trial court
found for purposes of its ruling that Defendant received notice on June 12,
2012, R1132.

The trial court nevertheless found that Defendant was voluntarily
absent. First, Defendant did not provide a copy of his arbitration hearing
subpoena to defense counsel before the deposition. R1132. Thus, counsel
was unable to verify Defendant’s scheduling conflict or request that the
deposition be continued based on Defendant’s obligations to attend the
arbitration hearing. Id. Second, the subpoena did not, in fact, require
Defendant to be present at the arbitration hearing on June 14, the day of the
deposition, but rather on June 15, the following day. Id.; see State’s Evid.
Hear. Ex. 6 (Affidavit of D. T. Needham), at Ex. 3. Moreover, despite
Defendant’s allegation that someone from the arbitration attorney’s law
office told him by telephone to be present on June 13 and 14 and despite
Defendant’s allegation that he was at the arbitration attorney’s office on
those days, Defendant did not present any evidence to support the

allegations. R1132-33.



The court further found that Defendant did not send his counsel a
copy of the subpoena because he knew that the subpoena did not require
him to be present for the arbitration matter on June 14, the day of the
deposition. Id. The court also found that Defendant’s claim that he was
required to be at the arbitration attorney’s office on June 13 and 14 was not
credible. R1133. The court then concluded that Defendant’s obligation with
respect to the arbitration hearing did not prevent his being present at the
deposition. Id.

The court also found that Defendant’s health did not prevent his
attending the deposition. The court acknowledged that Defendant is a
paraplegic. R1134. The court also noted that Defendant presented his
physician’s letter listing Defendant’s medical conditions. R1135. But
Defendant claimed that he could not travel the distance to or from Salt Lake
City on successive days, and the doctor’s letter said nothing about
Defendant’s ability to travel. Id. Thus, Defendant’s statement that he could
not make the trip was the only evidence on that matter.” [d. But Defendant

gave self-contradictory statements on several matters and the court found

> The motion court noted that the parties stipulated that Defendant’s
mother would testify that long trips increased Defendant’s pain and sapped
his energy. R1135 (referencing T18:179).
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him to be untruthful about other matters, including whether defense
counsel had suggested that Defendant attend the deposition through
videoconferencing. Id. The court therefore did not credit Defendant’s
testimony and found, based on all the testimony, that Defendant’'s medical
conditions did not prevent his traveling to the deposition. Id. The court
also found that Defendant had made no effort to arrange for alternative
transportation, such as airline flights or travel in a vehicle where Defendant
could recline or lie down, that could have made his travel to Murray more
manageable. R1136.

The trial court concluded that Defendant “chose not to attend in the
belief that the deposition would not go forward in his absence.” Id. “He
was aware of the fragile health of Mr. Tebbs and sought to delay the date
for the deposition to a date that Mr. Tebbs may not have been available to
give testimony.” Id. Accordingly, the court found that Defendant was able
to travel to Salt Lake to attend the deposition on June 14, 2012, and that his
absence was voluntary. R1136.

The trial court’s findings were supported by the testimony of
Defendant’s counsel, Aric Cramer, and Cramer’s investigator, Brooke
Karrington. See T18:55-78, 81-118. The trial court acted within its discretion

in ruling that the State had met its burden to prove that Defendant
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“knowingly and voluntarily absented himself from the deposition.” R1136.
Accordingly, the trial court did not err when it ruled that by voluntarily
absenting himself, Defendant “waived his right to be present and confront
Mr. Tebbs during his testimony.” Id.
D. Defendant has not shown that the trial court clearly erred
when it found that at the time of trial, trial counsel had no

reason to believe that Defendant’s absence was involuntary
and therefore no reason to object to the deposition.

Moreover, while Defendant claimed in his new trial motion that his
absence from the deposition was involuntary, he admitted that he did not
tell his trial counsel that he was unable to attend the deposition before the
State played the deposition video at trial. Accordingly, counsel did not
object to admission of the video.

1. Additional facts.

Before trial, Douglas Terry replaced Aric Cramer as Defendant’s
counsel. He did not object to the trial court’s admitting the deposition at
trial.

Defendant argued for the first time in his new trial motion that
because his absence at the deposition was involuntary, trial counsel should
have objected to admitting the deposition as a violation of Defendant’s
confrontation rights. R1040-41. But in an affidavit supporting his new trial

motion, Defendanf stated that at the time of trial he had talked to his then



trial counsel, Doug Terry, about the wuse of the deposition.
Defendant also stated that based on those discussions, he did not believe
that “Mr. Terry was aware that the deposition had been scheduled at a time
when I could not be present ....” Defendant’s Evid. Hear. Ex. 7, pp. 3-4,
995-6.

Also, during Defendant’s testimony at the new trial hearing, the
prosecutor asked him on cross-examination, “[Y]ou never told Doug Terry
anything about thinking that the date [of the scheduled deposition] was a
different day ...?” T18:165. Defendant responded, “Doug Terry and I never
talked about it.” Id. Asked again, “You never told him, yes or no?”
Defendant responded, “He never asked me.” Id. The prosecutor asked
again, “[A]nd it's your testimony that you never told Doug Terry why you
missed the deposition because he simply didn’t ask?” T18:166. Defendant
responded, “I'm not an attorney.” Id.

2. Given Defendant’s concession that he did not tell trial

counsel that he was unable to attend the deposition,

Defendant has not shown that trial counsel should have
objected to admission of the deposition at trial.

To prove ineffective assistance of counsel Defendant must show
“first, that his counsel rendered a deficient performance in some
demonstrable manner, which performance fell below an objective standard

of reasonable professional judgment and, second, that ... counsel's
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performance prejudiced the defendant.” Stafe v. Bond, 2015 UT 88, {14, 361
P.3d 104, 109-10 (citation and quotation omitted). “The reasonableness of
counsel’s actions may be determined or substantially influenced by the
defendant's own statements or actions. Counsel's actions are usually based,
quite properly, on informed strategic choices made by the defendant and on
information supplied by the defendant.” Strickland v. Washington, 466 U.S.
668, 691 (1984).

Here, the trial court found that from the time of Clement Tebb's
deposition, Defendant “possessed all of the information which would have
given Mr. Terry grounds to object to the introduction of the Tebbs
deposition.” R1137. But Defendant “failed to provide this information to
trial counsel. Without this information, trial counsel had no basis to object.”
Id.

Defendant has not addressed the trial court's ruling, let alone
challenged the findings supporting it. Thus, he has not shown that the trial
court erred in rejecting his ineffective assistance claim and in denying his
new trial motion. See Mitchell, 2013 UT App 289, §10.

Moreover, while not addressed by the trial court, trial counsel had a
second strategic reason not to object to the admission of Clement’s

deposition testimony. As trial counsel testified at the evidentiary hearing

-25-



on the new trial motion, he did not “necessarily wanted Clem Tebbs in trial
as a live witness.” T18:43. Asked if he was concerned that Clement “would
come across as compassionate or as sympathetic,” trial counsel stated, “I
was concerned that it ... wouldn’t be any better ... for our case, for
[Clement] to be there live and definitely could be much better for the State
to have him there live.” T18:43-44.

Thus, counsel’s not objecting to the deposition was also strategically
reasonable. Trial counsel could reasonably have determined that having
Clement testify in person would have emphasized to the jurors—to
Defendant’s detriment—that the victim in this case was elderly and
suffering from serious health problems. That could have undermined the
sympathy the jurors might otherwise have had for Defendant’s disabilities
and any disposition they may have had to judge him less harshly because of
his disabilities.

In sum, Defendant has not shown that the trial court erred in
concluding that defense counsel was not ineffective for not objecting to
admission of Clement’s deposition.

E. In any event, admission of the deposition at trial was
harmless.

Finally, the trial court did not err in denying Defendant’s new trial

motion because admitting Clement’s deposition at trial was harmless
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beyond a reasonable doubt. Chapman v. California, 386 U.S. 18, 24 (1967).
The central issue in the case was not whether Defendant diverted BACT’s
funds for his personal use, but whether Clement Tebbs had authorized
Defendant to do so. See R1130. Clement Tebbs testified in his deposition
that he did not. State’s Tr. Ex. 24:32. But four additional witnesses
independently testified to the same thing. T7:63-64; T6:68, 150, 212. They
testified that Clement had not authorized the diversion of the BACT funds.
Id. Three of those four witnesses were present in an August 11, 2005
meeting where Clement confronted Defendant about diverting the funds.
T6:66. All three of them testified that Defendant admitted to taking BACT
funds for other purposes and apologized. T6:68, 150, 212. All of them
testified that Defendant made no claim that Clement had authorized the
diversions. T6:93, 150-51, 213. And all of them testified that Defendant,
when accused, did not claim the existence of an agreement authorizing the

diversion of the funds.® T6:93, 150-51, 213. Although not present at the

° In convicting, the jury necessarily found that the letter allegedly
authorizing Defendant to use BACT money for his personal expenses,
purportedly signed by Tebbs, was a forgery. See State’s Trial Ex. 17;
Defendant’s Trial Ex. 31. As explained, three witnesses other than Tebbs
testified that Defendant never referenced the document in the August 11,
2005 meeting. See also T7:31 (Gordon Summers, DOPL investigator,

(continued on next page)
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August 11 meeting, the fourth witness, John Grealish, also testified none of
the BACT financing was to be used “outside the specific costs” required for
the construction—no money was to be “moved around,” used to get
Defendant’s contractor’s license back, given to Leonard McKneely or his
company, or used for construction of the home McKneely was building in
the St. George Green Springs neighborhood. T4:63-64.

Thus, even without Clement’s deposition testimony, the evidence of
Defendant’s guilt was overwhelming. Under these circumstances, any error
in admitting Clement’s deposition was harmless beyond a reasonable
doubt. Accordingly, the trial court did not err in denying Defendant’s new
trial motion.

IL

DEFENDANT HAS NOT SHOWN THAT THE TRIAL
COURT PLAINLY ERRED FOR NOT DISMISSING THE
STATE'S PROSECUTION ON DOUBLE JEOPARDY
GROUNDS

Defendant argues that the trial court plainly erred when it failed to
sua sponte dismiss his charges under the Double Jeopardy Clause. Br.Aplt.
at 6. Defendant’s argument is unclear. He apparently believes that his

criminal prosecution violated double jeopardy (1) because the Utah Division

testifying that Tebbs’ signature on the document appeared to have been
“cut and pasted”).
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of Occupational and Professional Licensing (DOPL) had earlier investigated
and sanctioned him for contracting without a license and allegedly
acquitted him of all charges in November 2007 and/or (2) because BACT
had brought a civil case against him that resulted in the release of a lis
pendens. See Br.Aplt. 5-7, 13-19. In making this argument, Defendant
references the trial testimony of DOPL auditor Kim Quach. See Br.Aplt. 5-6.
But Defendant has provided no page number, and the State can find no
reference in Kim Quach’s trial testimony to an acquittal of any charges in
November 2007.

A. This court should not reach Defendant’s unpreserved claim
because he has not argued plain error.

Defendant has not argued and the State has not found that Defendant
preserved this claim below. This Court will decline to review an
unpreserved issue where a defendant does not argue that “exceptional

circumstances” or “plain error” justifies its review. See State v. Pledger, 896

P.2d 1226, 1229 n.5 (Utah 1995).
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Here, Defendant has not argued either exceptional circumstances or
plain error. See Br.Aplt. 13-19.” Thus, this Court should not review his
double jeopardy claim.

B. Defendant has not adequately briefed this claim.

This Court also need not consider Defendant’s claim because it is
inadequately briefed. Specifically, Defendant cites no authority applying
the Double Jeopardy Clause to criminal prosecutions following
administrative sanctions or civil cases. An “appellate court is not ‘a
depository in which [a party] may dump the burden of argument and
research.”” Allen v. Friel, 2008 UT 56, 19, 194 P.3d 903 (citation omitted).
When a party does nothing more than “cursorily” raise an issue, this Court
should “decline[ ] to address” it on appeal. State v. Arave, 2009 UT App 278,
912 n.3, 220 P.3d 182, rev’d on other grounds, 268 P.3d 163 (Utah 2011); see also
State v. Green, 2005 UT 9, {11, 108 P.3d 710 (“A brief which does not fully
identify, analyze, and cite its legal arguments may be disregarded or

stricken by the court.”) (citation and quotation omitted).

’ Defendant mentions “plain error” three times in his brief, but not to
argue that the trial court plainly erred for not sua sponte dismissing the
prosecution. See Br.Aplt. 16, 18. More significantly, he does not set forth
what Defendant must show to establish plain error, much less attempt to
explain why not sua sponte dismissing this case constituted plain error.
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C. Because the prosecution in this case was not for the same
conduct as the DOPL sanctions, Defendant has not shown a
double jeopardy violation.

In any event, Defendant has not shown that the prosecution in this
case is for the same conduct addressed and sanction by DOPL.

1. Additional facts.

Kim Quach did testify at Defendant’s trial. T7:2-20. She testified that
in 2005 she was given Defendant’s audit file from a previous investigator.
T7:3. She stated that Defendant had been a licensed contractor, but that his
license expired in July 2003 for failure to renew. T7:4. He later entered into
a stipulation with DOPL acknowledging that between August 1, 2003, and
August 26, 2003, he “acted as a contractor without a current license.” State’s
Tr. Ex. 19 at 2. He was then issued a citation, which included a $200 fine
and a cease-and-desist order. T7:6; State’s Tr. Ex. 19 at p.2-3.

Defendant also stipulated that on September 22, 2003, his employees
were found working on a site even though Defendant was not then licensed.
State’s Tr. Ex. 19 at p.3. Defendant was issued another citation, which
included a $600 fine and a cease-and-desist order. Id.

Defendant then stipulated that on October 23, 2003, his employees

were again found working on a site even though Defendant was not then
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licensed. Id. Following this violation, the Santa Clara City building
inspector issued Defendant a stop-work order. Id.

Finally, Defendant stipulated that he had engaged in unlicensed
contracting between August 1 and August 31, 2003. Id.; T7:6. DOPL fined
him $60,000, but agreed to stay $57,000 of the fine if Defendant paid $3000
of the fine within thirty days of the stipulation. T7:6. Defendant did not
timely pay the $3000. Id. As a result, Defendant had to pay the $60,000 fine
with interest. T6:9. Defendant regained his license in September 2005.
T8:133.

2. Defendant has not demonstrated that DOPL’s sanctions

for contracting without a license in 2003 required
dismissal of his criminal charges.

The Double Jeopardy Clause states that no person shall “be subject for
the same offence to be twice put in jeopardy of life or limb.” U.S. Const.
amend. V (emphasis added). Defendant apparently asserts that he was put
in jeopardy for the first time when DOPL sanctioned him for contracting
without a license in 2003.

But the Double Jeopardy Clause protects “only against the imposition
of multiple criminal punishments for the same offense.” Hudson v. United
States, 522 U.S. 93, 99 (1997) (emphasis in Hudson) (citation omitted). Even if

Defendant were being punished for the same conduct for which he was
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administratively sanctioned, he would likely have a difficult time showing
that DOPL’s administrative sanctions were “criminal punishments” for
purposes of double jeopardy. See id.; see also State v. Bushman, 2010 UT App
120, 231 P.3d 833 (holding that administrative fine did not constitute
criminal punishment or trigger double jeopardy protections). Defendant
has not attempted to do so.

Even assuming for purposes of argument that contracting without a
license is a criminal offense, it was not the “same offense” as that for which
Defendant was prosecuted in this case. Defendant was sanctioned by DOPL
for contracting without a license in 2003. State’s Ex. 19 (Stipulation and
Order, DOPL-2003-230). The charges in this case stem from Defendant’s
diverting BACT’s funds from March 2005 to June 2005. State Tr. Ex. 7-13.

Thus, Defendant has not established error, much less obvious and
harmful error, in the trial court’s not sua sponte dismissing the prosecution
of this criminal case as a violation of double jeopardy based on Defendant’s
DOPL proceedings.

D. Defendant has not demonstrated that BACT’s civil suit
against him required dismissal of his criminal charges.

Alternatively, Defendant argues that a civil suit by BACT required the
trial court to dismiss this prosecution under the Double Jeopardy Clause.

Defendant claims that on October 31, 2006, BACT (Clement Tebbs) filed a
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lawsuit against him for approximately $800,000 and a lis pendens (a notice
that property is the subject of legal action) on eighteen properties worth
seven million dollars. Br.Aplt. 5, 15 (referencing case no. 060501877)
(Docket reproduced in Addendum C). He further claims that on November
30, 2006, his attorney filed for a release of the lis pendens and that the
district court ordered the release in December 2006. Br.Aplt. 15-16.
Defendant apparently believes that BACT’s filing the lawsuit placed him in
jeopardy and/or that the court’s release of the lis pendens was equivalent to
an acquittal of wrongdoing.

Defendant, however, points to no authority holding that a civil action
between two private parties to resolve a contract dispute places either party
in jeopardy for purposes of double jeopardy. See Br.Aplt. 13-19. Nor does
Defendant point to any holding that the release of a lis pendens acts as an
acquittal for double jeopardy purposes. See id. Defendant’s failure to cite
such authority defeats his plain error claims. See State v. Ross, 951 P.2d 236,
239 (Utah App. 1997) (error is not obvious when “there is no settled
appellate law to guide the trial court”).

Thus, Defendant has not shown that the trial court plainly erred in
not sua sponte dismissing the prosecution in this case under double

jeopardy.
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III.

THIS COURT SHOULD NOT REACH DEFENDANT’'S
INADEQUATELY BRIEFED CLAIMS OF UNCLEARLY
SPECIFIED ERROR

Defendant suggests that other errors occurred. But Defendant does
not clearly specify the errors nor adequately brief his claims with respect to
them. This Court therefore should not reach them.

A. Defendant has not adequately identified any other error or
adequately briefed any other claim.

Defendant suggests that the prosecution withheld exculpatory
evidence. See Br.Aplt. 6. Defendant has not adequately identified what
exculpatory evidence was withheld. Even assuming for purposes of
argument that he had identified that evidence, he has cited no legal
authority to support his claim, nor has he analyzed the facts in light of any
relevant legal authority. Thus he has not adequately briefed his claims, and
this Court should not review them. See Green, 2005 UT 9, {11 (“A brief
which does not fully identify, analyze, and cite its legal arguments may be
disregarded or stricken by the court.”) (citation and quotation omitted).

Defendant’s inadequately briefed claims are not clear. The State

responds to what Defendant’s arguments might be, but only summarily.



B. No Brady error occurred.

Defendant suggests that the State withheld exculpatory evidence of
some kind. See Br.Aplt. 6 (referencing “filings ... withheld by [the]
prosecution” apparently constituting “exculpatory material”). But
Defendant has not established that error occurred or that, if it did, it was
prejudicial.

Under Brady v. Maryland, 373 U.S. 83, 87 (1963), and its progeny, the
prosecution has a duty to disclose exculpatory information to the defense in
criminal cases. This duty applies to both substantively exculpatory
evidence and to evidence that may be used for impeachment. Giglio v.
United States, 405 U.S. 150, 154-55 (1972)). Moreover, the prosecutor has a
duty to learn of any favorable evidence known to the others acting on behalf
of the government and to disclose that evidence to the defense. Kyles v.
Whitley, 514 U.S. 419, 437 (1995). But evidence available to a defendant
upon exercise of reasonable diligence does not support a Brady claim. See
Moon v. Head, 285 F.3d 1301, 1308 (11t Cir. 2002). No Brady violation occurs
where the defendant reasonably should have known of the evidence, or
where the defense had the opportunity to use the evidence to its advantage
during trial but failed to do so.” State v. Bisner, 2001 UT 99, 933, 37 P.3d

1073. Finally, not every violation of the prosecutor’s duty to disclose
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establishes constitutional error. See Strickler v. Green, 527 U.S. 263, 281
(1999). Nondisclosure of favorable evidence constitutes a Brady violation
“only if the evidence is material.” United States v. Bagley, 473 U.S. 667 (1985).

4"

Evidence is material under Brady only “’if there is a reasonable probability
that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different.”” Kyles, 514 U.S. at 433-34 (citation
omitted). “The mere possibility that an item of undisclosed information might
have helped the defense, or might have affected the outcome of the trial does
not establish ‘materiality’ in the constitutional sense.” State v. Nebeker, 657

P.2d 1359, 1363 (Utah 1983) (citation omitted) (emphasis altered).

1. Withheld filings.

As explained under Point II, above, Defendant asserts that DOPL
renewed his contractor’s license in 2007, allegedly after finding that he
owed nothing to Clement Tebbs. Br.Aplt. 5-6. He apparently claims that
DOPL's action and a trial court’s release of a lis pendens on one or more of
his properties constituted acquittals in this case. See id.

Defendant apparently argues that the State withheld the filings
associated with the DOPL actions and the release of the lis pendens. See id.

6. He states in his brief: “Both of these filing were withheld by the
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prosecution ....” Id. Defendant requests that the court admit “the
exculpatory material” alluded to in the trial. Id.

But Defendant does not show that the evidence was not available to
him upon the exercise of reasonable diligence or that he had no opportunity
to use the evidence to its advantage during trial. The stipulation that
provided the basis for DOPL'’s suspending Defendant’s contractor’s license
and imposing fines was produced at trial as State’s Ex. 19. The Labor
Commission documentation confirming that he had paid the penalties was
produced at trial as State’s Ex. 20. Kim Quach, DOPL auditor, testified to
the matters included in the documents. T7-20. She also testified that
Defendant’s license was reinstated in September 2005. T7:16. Thus,
Defendant hd the opportunity to use this evidence to its advantage during
trial. See Bisner, 2001 UT 99, 433.

As to the release of the lis pendens, Defendant states in his own brief
that his attorney filed for the release in November 30, 2006, and that the
district court ordered the release in December 2006. Defendant thus should
have had reasonable access to those documents. See Moon, 285 FE.3d 1301 at
1308.

Moreover, Defendant does not show that the allegedly suppressed

evidence was material, i.e., that it would have made a difference in the
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outcome of the trial. See Kyles, 514 U.S. at 433-34. Finally, nothing suggests
that either the reinstatement of his license or the release of lis pendens
would have established an acquittal of the charges in this criminal
prosecution.

In sum, Defendant has not shown a Brady violation based on withheld
filings.

2. John Grealish letter.
a. Additional facts.

Defendant also references a letter written by prosecutor Wade
Farraway to federal judge Clark Waddoups on June 13, 2011, in connection
with a federal case against John Grealish. Br.Aplt. 25. The letter asks Judge
Waddoups to take into consideration Grealish’s cooperation in making
himself available to testify in the case against Defendant. See State’s Evid.
Hear. Ex. 1.

In his new trial motion, Defendant claimed that the State withheld the
letter and that it could have been used for impeachment. R1035-36. The
trial court took evidence on that matter. The State presented the testimony
of Scheree Wilcox, the paralegal who had worked with Farraway in
preparing the letter. R18:11. Wilcox testified that she asked Mr. Farraway

whether a copy of the letter should be sent to defense counsel. R18:13.
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When he said that she should send the letter, she made a notation on the
bottom of the letter, “Copy to Def. Atty.;-Nathan Reeve,” initialed the
notation, copied the letter, and sent it to Mr. Reeve. R18:13. Nathan Reeve
did not testify, but succeeding attorneys Aric Cramer and Douglas Terry
did. They both testified that the letter was not in the file when they received
it. See T18:33, 75.

The trial court found the paralegal’s testimony that she mailed the
letter credible. R1130. Without testimony from Mr. Reeve, however, the
court could not determine whether Reeve received it. Id. But, the court
held, whether the letter was received or not made no difference, given the
evidence in this case. Id. For purposes of analyzing the Brady issue, the
court therefore assumed that the letter was not mailed. Id.

The court then denied the new trial motion on the basis that the
defense’s inability to cross-examine Grealish with the letter to Judge
Waddoups made no difference in the trial result. T18:1131. The court noted
that Defendant “did not contest that he had diverted funds to his own use.”
T18:1130. “Therefore, the central issue was whether he had authority to do
this.” Id. And while Defendant claimed that he had been given that
authority, “four witnesses testified that they were present” when Defendant

admitted “to using the funds without authority and apologized for doing
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so.” Id. Moreover, They testified that when confronted, Defendant “did not
claim to have authority to divert the funds” or “make any reference to a
document which granted him such authority.” Id. The court also noted that
Defendant’s credibility had been called into question by testimony he gave
that was refuted by a Nevada building official. R1131.

The trial court accordingly concluded that the State’s case was strong
and the Defendant’s weak. Id. “Based upon all the evidence presented at
trial,” the court found that there was no reasonable probability that the
result would have been different had the defense been able to cross-examine
Mr. Grealish with the letter. Id.

b. Because Defendant has not acknowledged the frial
court's ruling, much less challenged the factual
findings upon which it is based, this Court should not

review his claim that the prosecutor withheld an
exculpatory letter.

Defendant mentions the John Grealish letter in his brief of appellant.
See Br.Aplt. at 25. Defendant asserts that if the letter was provided to
counsel, counsel would have been “grossly insufficient” for not cross-
examining Grealish about it. [d. 26-26. But his purpose in mentioning the
Grealish letter is apparently to show that the prosecutor “was in possession

of the documents emailed to [Scheree] Wilcox.” Id. 26. This claim is
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unclear. Defendant has not explained what documents he is referencing or
why they are important to the case. The State therefore cannot respond.

Defendant apparently is not challenging the trial court’s denial of his
new trial motion based on any Brady error. But if he is, he has not
mentioned the trial court’s ruling, nor challenged the fac<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>