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TATEMENT OF RISDICTION
The Utah Supreme Court has jurisdiction of these appeals
pursuant to section 63-46b-14, Utah Code Ann. (1992), and
section 78-2-2 (3)(e)(ii), Utah Code Ann, (Supp. 1993).

STATEMENT OF ISSUES_FOR REVIEW
AND STANDARD OF REVIEW

1. Do the county assessors have sgtanding or authority to bring
these appeals?

Standard of Review--Although the issue relating to the
Assessors’ standing was raised in proceedings below (R. 135,

315, 598, 846, 1061 & 1320, the Utah State Tax Commission did

not rule on it in deciding trnese cases. Thig Court, therefore,
must consider the issue de novo. Standing is jurisdictional and

may be considered for the first time on appeal. See, e.q.,

Harris vs. Springville City, 712 P.2d 188, 190 (Utah 1986) (on

rehearing).
2. Do exemption standards adopted by the Utah State Tax

Commission comport with the requirements of Article XIII
Section 2 of the Utah Constitution?

Standard of Review--Under sections 63-46b-16(4)(a) & (d4),

Utah Code Ann. (1992), Secticn 55-1-610, Utah Code ann. (1993

Supp. }, and this Court’s cases ¢n the subject, the standard of
review for questions of law, including constitutional
construction, is a correction of error standard. See, e.4.,
Questar Pipeline Co. vs. Utah State Tax Comm’'n, 817 P.24 316,
317-18 (Utah 1991). In interpreting an unclear constitutional

provision, courts neverthe.ess considey the practical

©
9]

construction by administrative officers required to apply the
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! The Tax Commission’s interpretation of the

provision.
constitution’s tax article is especially pertinent in the
present cases. The Utah Constitution charges the Tax Commission
with the duty to administer and supervise the state’'s tax laws,
including Article XIII Section 2 of the Constitution, and the
duty to regulate and control the counties in their
administration of the property taxes. Utah Const. Art. XIII
§11. The Commission’s construction, arising out of its

practical experience in administering the tax laws, merits

serious consideration by the Court.

! The general rule is as follows: "In determining the
meaning of an ambiguous constitutional provision, the courts
may properly seek extrinsic aid by ascertaining the
construction given such provision, at the time of its adoption
and since, by those whose duty it has been to construe,
execute, and apply it in practice." 16 C.J.8S. Constitutional
Law § 33 (1984); accoxd, Parsippanv-Tr Hi
Board of Educ., 457 A.2d4 15, 18 (N.J. Super. Ct. App. Diwv.
1983) (state commissioners’ interpretation of constitutional
language accorded "certain deference"), cert. denied, 468 A.2d
182 (N.J. 1983); Thomas vs. Department of Motor Vehicles, 131
Cal. Rptr. 164, 171 (Cal. Ct. App. 1976) (interpretation of
constitutional provision by state department entitled to

substantial weight); Three Rivers Jr, College Digt. of Poplar
Bluff vs., Statler, 421 S.W.2d 235, 243 (Mo. 1967) (regarding

constitutionality of tax levy; construction of constitutional
provision by legislature and the executive "while not binding
or conclusive, is entitled to weight, if the meaning of the
constitutional provisions are doubtful, and should not be
departed from unless manifestly erroneous.")}; State ex rel.
West Virginia Bd. of Edugc. vs. Sims, 101 S.E. 24 190, 196

(W. Va. 1957) ("Even if doubtful, such interpretation [of a
constitutional provision] by those administering it should be
given great weight by the courts."); City of Roanoke vs. James
W. Michael’s Bakervy Corp., 21 S.E.2d4 788, 796-97 (Va. 1942) (in

tax assessment case, interpretation of constitutional provision
by assembly and state tax commissioner given deference).
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ERMINATIVE NST TIONAL PR ION
Sections 2(2) and 11 of Article XIII of the Utah
Constitution, which are set forth verbatim in Addendum I to this
brief, are determinative of the issues on appeal.
STATEMENT QF THE CASE
A. Nature of the Case

These consolidated appeals from decisions of the Utah State
Tax Commission (hereinafter The "Tax Commission" ) concern the
tax-exempt status of nine hospitals owned by IHC Hospitals, Inc.
(hereinafter "IHC"). The Tax Commission held unanimously that
all of the hospiltals were exempt under Article XIII Section 2 of
the Utah Constitution. In each case, the county assessor has
appealed the Tax Commission’s decision cn the ground that the
standards utilized by the Tax Commission do not conform to the
requirements of the Constitution.

B. Proceedings Below

After exemption hearings at the county level in 1961, <the
Salt Lake County Board of Equalization and the Cache County
Board of Egualization ruled that IHC’s hospitals were tax exempt
for the years 1986-91, (R. 165, 447, 756, 971, 1213 & 1451.)
The Utah County Board of Equalization was deadlocked on the
exempt status of the three IHC hospitals in that county. With
cne member of the Board of Egualization abstaining,
commissioners voted one to one on the exempt status of the

hospitals. The secretary to the Utah County Board of

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Equalization wrote IHC advising it that the county’s deadlock
vote constituted a denial of the exemption. (R. 1653.)

The Cache County Assessor and the Salt Lake County Assessor
appealed the decisions of the Boards of Equalization in those
counties. (R. 172, 325, 636, 856, 1071 & 1330.) ' IHC appealed
the determination of the secretary of the Utah County Board of
Equalization that the deadlock vote resulted in a denial of the
exemption. (R. 1654.)% All of these appeals were
consolidated, with others from Weber County, before the Tax
Commission. In November, 1991, IHC moved for summary judgment
as to all pending appeals. (R. 140 & 1622.) 1In support of its
motion, IHC established that each of its hospitals complied with
the Tax Commission Standards. On December 17, 1992, the Tax
Commission granted each of IHC's motions for summary judgment
holding unanimously that each of the nine hospitals was tax
exempt for each of the years in question. (R. 43, 240, 468,
773, 986, 1245 & 1477.) Following the issuance of these
decisions, the county assessors of Salt Lake, Cache and Utah
Counties (hereinafter the "County Assessors") filed notice of

these appeals. The assessor of Weber County did not appeal.

2 In IHC's view, Utah County’s tie vote was insufficient
to "revoke" the hospitals’ previously granted exemptions under
section 59-2-1101(3)(b), Utah Code Ann, (Supp. 1993). So long
as appropriate annual affidavits are filed, exemptions continue
until the county board of equalization decides to end them.

The Utah County Board of Equalization had granted an exemption
to the hospitals for all previous years. Sections 59-2-1101,
59-2-1102, and 59-2-1103, Utah Code Ann. (1992 & Supp. 1993)
all necessitated an affirmative vote to withdraw the exemption.
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C. Facts

The statement of facts appearing in the Assessors’ Brief
omits undisputed facts that were central to the decisions of the
county boards of equalization and the Tax Commission in these
-cases. In addition, the Assessors’ brief is replete with
factual allegations that were unsupported in proceedings below
and have no bearing on this appeal. To set the record straight,
IHC sete forth the folleowing facts, all of which were undisputed
in proceedings bhelow.

1. History of the Hospitals’ Exemptions and the Formulation of Tax
Commission Standards (1990)

In Utah County vs. Intermountain Health Care. Inc., 709

P. 28 265 (Utah 1985), this Court nullified statutes that had
previously governed property tax exemptions for non-profit
hospitals and substituted, in their place, a series of
*guidelines" adapted from the Minnesota courts.’' The Utah
County decision was, by its terms, prospective only, taking
effect on January 1, 1586. In its 1986 General Session, the

Utah Legislature resolved to amend Article XIII Section 2 of the

Utah Constitution. The amendments, which would have rendered
the Court’s Ufah County decision moot, were submitted to the

! The Utah County guidelines were borrowed from North
S R i n f H in, 236 N.W.2d4 754,
757 (Minn. 1975). Although the Minnesota courts still apply
the North Star guidelines in cases involving charitable
institutions other than hospitals, gee, e.dq., Chicago Health
Services vs. Commissioner of Revenue, 462 N.W.2d4 386, 391
(Minn. 1990), Minnesota has never applied the guidelines to
non-profit hospitals.
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voters as Proposition One in November of 1986.* Proposition
One was narrowly defeated by 50. 1% of the votes cast.

In the spring of 1987, IHC's hospitals prepared and
presented to the boards of ecualization of thirteen different
counties applications for property tax exemption. The
applications were uniform in that they all addressed the issues
raised by the Utah County decision. After the hearings on those
applications in 1987, all of the county boards of equalization,
with the exception of Salt Lake County, granted exemptions to
IHC's hospitals. In Salt Lake County, the board of equalization
determined that LDS Hospital, Primary Children’s Medical Center
and Wasatch Canyons Hospital would be exempt, but that
Cottonwood Hospital and Alta View Hospital would not be exempt.

On August 25, 1988, while appeals from some of these
decisions were pending, the Tax Commission directed county
boards of equalization to suspend all hospital exemption
proceedings to allow the Tax Commission the opportunity to
promulgate uniform standards. In the Tax Commission’'s view, the

- guidelines announced in the Utah County case and Yorgasen vs.

‘ The Legislature’s resolution would have amended Article
XIII Section 2 of the Utah Constitution to include the words
"hospital" and "nursing home" in the list of exempt uses of
property, as follows:

"(2) The following are property tax exemptions:

(c) Property owned by a nonprofit entity which is
used exclusively for religious, charitable, hospital,
nursing home, or educational purposes . . .".

Laws of Utah, 1986 at 802-03.
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County Bd. of Egualization, 714 P.2d 653 (Utah 1986), could not
readily be applied by the counties to individual cases. As the
Tax Commission said:

These cases have presented a difficult problem for

both county boards of equalization and the Tax

Commission. Although they provide general guidance -

and signal the need for increased scrutiny, they do

not provide counties or the Tax Commission with

objective standards by which to measure the

sufficiency of particular exemption applications. As

a result, for 1986 and subsequent years, different

counties proceeded to decide hospital and nursing home

applications on the basis of widely divergent

standards.
(R. 77.) The Tax Commission therefore decided to study the Utah
Supreme Court’s decisions, confer with county and institutional
representatives, and “provide county officials and property
owners with & definitive set of guidelines in this area.*® {(R.
78.) In hearings beginninc in late 1988 and proceeding through
1989, the Tax Commission conferred with representatives of the
counties, county assessors, non-profit hospitals and nursing
homes, and for-profit hospitzls. A series of public hearings
followed. After considering the lengthy debates and written
submissions of the parties, the Tax Commission issued its " Non-
profit Hospital and Nursing Home Charitable Property Tax
Exemption Standards" (hereinafter the "Tax Commission

Standards”" ) on December 18, 1990, (R. 70.)

2. Hearings Before County Boards of Equalization on the Hospitals’
Compliance With the Standards (1991)

In an effort to comply with the Tax Commission Standards,
each of IHC's hospitals prepared and submitted to county boards
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of equalization new exemption applications for the years 1986
through 1991.5 The applications followed a common format
patterned after the Tax Commission Standards themselves. The
first part related to the hospital’s organization, its
governance and its history. The second part dealt with issues
of private inurement, specifically the uses of its revenue, its
federal tax exemption, payments to officers, employees and
others, and the nature and business of IHC's affiliates. The
third part of the application dealt with the hospital’s policies
and practices relating to the availability of service,
particularly its admissions and charity policies, and its
efforts to inform the public about the availability of service.
The fourth part of each application related to the
composition of the hospital’s governing board of trustees, IHC's
board of trustees, and the hospital’s charity plan, which was to
be submitted annually to the county. The fifth part detailed
the hospital’s "total gift to the community" in accordance with
the measurement requirements imposed by the Tax Commission.
Each hospital was required t¢ quantify, in accordance with the
Standards, the unreimbursed value of indigent care, community
and professional education and service, medical program
discounts, donations of‘time, donations of money, and other

items that constituted the hospital’s gift to the community.

5 IHC's applications are included with the record in
binders, but are not numbered consecutively with the remainder
of the record. Each of the applications will be referred to by

hospital name, volume, and page.
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The sixth and final part described off-site facilities for which
an exemption was sought.

In 1991, each county in which IHC owns a hospital held a
board of equalization hearing on the applications. With the
exception of Utah County, each county board of equalization
voted to grant the exemption to each of IHC'’s hospitals. (R.
165, 447, 756, 971, 1213 & 1451.) 1In Utah County, the board of
equalization, with one member recusing himself, voted one-to-one
on the exemption issue. (The county commissioner who voted
against the exemption nevertheless agreed that all three
hospitals complied with Tax Commission Standards.) The
secretary to the Utah County Board of Equalization, in a written
communication to the hospitals and the county assessor, took the
position that a one-to-one deadlock constituted a vote to deny
the exemption. (R. 1653.)

3. The Hospitals and the Nature of Their Service to the Community

The nine hospitals that are the subject of this appeal
vary greatly in size and scope of service. They range in size
from American Fork Hospital (a 72-bed acute care medical
facility serving residents of rural Utah County) to LDS Hospital
(a 520-bed urban referral center for patients from more than 75
other health care institutions in six states). The hospitals’
exemption applications present a detailed picture of each
hospital’s relations with its patients and the community. None
of the facts set forth in the sworn applications was ever

disputed in proceedings below. Although the applications
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describe many differences among the hospitals, the hospitals’
similarities are more directly relevant to the exemption
questions raised in these appeals. Following is a brief
description of the features shared by these hospitals as they
are relevant to the property tax exemption under Article XIII
Section 2 of the Utah Constitution.
(a) Ownership and organization

IHC, which owns and operates the hospitals, is a non-profit
corporation organized under Utah law, and each of the hospitals
is organized and operated on a non-profit basis. IHC has no
stock and no investors. It pays no dividends and distributes no
profits. IHC's Articles of Incorporation prohibit the payment
of profits to the trustees, officers or employees of IHC or to
any other person. Each of the hospitals was organized to
provide for the care and treatment of the sick, the afflicted,

the infirm, the aged and the injured. See, e.9., Logan Reg,

Hosp. App. at 5-7.

Each of the hospitals is governed by a local board of
trustees whose members serve without pay and without financial
interest of any sort in the hospital. IHC and its parent
company, Intermountain Health Care, Inc., are likewise governed
by a board of trustees whose members serve on a completely
voluntary basis, without pay, and without a financial interest.
The IHC Board of Trustees is ultimately responsible for the
hospitals’ services, their financial condition, and their long-

term stability as essential public institutions. I4. at 6-7.
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(b) Revenue, expenses and compensation
For each relevant year, each hospital’s revenues were used
entirely for hospital or health care purposes and for no other
purpose. Id. at 8. Some of the hospitals produced net earnings
during relevant periods, and some did not. The exact amount of
each hospital’s annual revenues, expenses and capital

® Dpuring the

expenditures was set forth in the applications.
entire period covered by the applications, IHC received a
federal exemption under section 501(c)(3) of the Internal
Revenue Code. A copy of IHC's most recent grant of tax exempt
status from the Internal Revenue Service was annexed to the
applications.

The IHC Board of Trustees has the responsibility to set
compensation for the officers and employees of the system and to
make sure that payments to vendors and suppliers are reasonable.

In the applications, IHC described the specific steps taken by

IHC' s Board of Trustees to assure the reasonableness of

® fThe Assessors have seriously misinterpreted the

hospitals’ financial information to conclude that the
hospitals’ "profits and reserves" increased collectively by
nearly $100 million between 1986 and 1991 (Assessors’ Brief at
40-41 & 45), with the implication that the hospitals have
enormous sums of available cash. The "reserve" figures
selected by the Assessors actually represent each hospital’s
"fund balance," as reported on its balance sheet. See, e.qg.,
Logan Reg, Hosp. App. Ex. 5. The fund balance is merely the
difference between assets (including the undepreciated value of
buildings and other capitalized assets) and liabilities. Thus,
for example, most of the fund balance for Primary Children’s
Medical Center for 1990 ($79, 420, 300) represents the
undepreciated value of that hospital’s new building and
equipment, rather than cash. Prim. Chil Med. r. A , Vol.

3, Ex. 22.
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compensation and other payments. See, e.49., Logan Reqg. Hosp.
App. at 10-13. For example, with information and advice from
independent consultants, the Trustees set total compensation
levels for all executives and administrators that are at or
below the fiftieth percentile ¢f salaries paid to similarly
situated executives in other ncon-profit hospital systems in the
employment marketplace. JId., at 12 & Ex. 8 thereto.

On the basis of this record, it was undisputed that IHC's
payments to officers, employees and vendors d4id not result in
“private inurement* within the meaning of section 501(c)(3) of
the Internal Revenue Code.’ (R. 45, 242, 470, 521, 773, 1018,
1247 & 1480.)

(c) Admigsions policy and Care for the Indigent

These hospitals serve all patients on the basis of medical
need, without regard to race, religion, gender or ability to
pay. The decision to admit or not to admit a patient is based

entirely upon the clinical judgment of the admitting physician.

T fThe applications also described each of IHC's corporate
affiliates, stating the nature of the affiliate’s -business and
the uses to which revenues of the affiliates were put. See,

e. g., Logan Reg. Hosp. App. at 13-16. With two exceptions, all
of IHC's affiliated companies are non-profit entities. One
for-profit subsidiary is IHC Insurance Company, Inc., which was
formed in 1987 to enable IHC's hospitals to obtain low cost
reinsurance coverage. As noted in the applications, IHC saves
well over $100, 000 per year in insurance commissions through
this company; all of the savings and profits from this entity
are paid to IHC for the benefit of its non-profit affiliates.
Id. at 1e6. The other exception, now called Affiliated
Services, Inc., is a company that administers AmeriNet, a
hospital supply purchasing program that saves IHC'’s hospitals
millions of dollars every year. Any profits from this

affiliate go directly to its non-profit affiliates. 4.
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The applications set forth the provisions of the hospitals’
bylaws and policies regarding admissions. For example, Logan

Regional Hospital’s bylaws provide:

All patients shall be served by the hospital
regardless of race, religion, creed, national
origin, sex, or ability to pay, with the
exception of patients who need custodial care
only.

- Logan Reqg, Hosp. App. at 17 & Ex. 10 thereto. Other hospitals’

bylaws have similar provisions. IHC’'s Admissions, Collection
and Charity Policy, which applies to every hnspital in the IHC
~system, provides in part:

We are committed to providing health care to all
those who need it, regardless of whether they can
afford to pay for it. Our commitment to
charitable services also includes (1) providing
health care in under-served urban areas and rural
communities, even to the extent that subsidiza-
tion becomes necessary, (2) community education
programs and other aids in maintaining public
health, and (3) education and research in the
field of medical science for physicians, nurses
and other allied health professionals.

Id. at 18 & Ex. 11 thereto. Elsewhere the Policy states:

In order to relieve the patient of worry over
bills he cannot pay and in order to relieve our
collection system of accounts that cannot be
collected, charity accounts should be identified
as soon as possible . . . If the patient
qualifies for a charity writeoff, the patient or
his guardian should be notified of the decision
immediately . . . . Most of the patients who
qualify for charity are distressed and
embarrassed by their financial condition. The
hospital personnel who interview such patients
must treat them with understanding and
compassion. It is our objective to honor the
dignity of these people and all others whom we
serve.
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Id. The evidence was undisputed that these provisions
accurately reflected the practice at each of the hospitals in
question.

In each of the applications, the hospitals described their
efforts to inform patients and public that the hospitals provide
care to all those in need without regard to ability to pay.
Since 1988, IHC has distributed an annual report to over 350, 000
households in Utah to describe the nature of its charitable
services. See, e.9., Logan Regq. Hosp. App. Ex. 12. Each year,
dozens of newspaper articles and other materials advertise the
availability of free and discounted care. Id. Ex. 12. Hospital
counsellors have the duty to determine whether patients qualify
for a reduced charge or free care and, if so, to notify them
that they will have no obligation to the hospital. See, e.49.,
Logan Reg. Hosp. App. at 19-20. Signs placed throughout the
hospitals advise patients and the public that the hospitals
"provide charity care or other assistance to those in medical
need." Id. at 20. The hospitals’ publications routinely
contain the statement that the hospitals’ "mission is to provide
quality health care to those with medical needs regardless of
their ability to pay." 1d.

IHC’s urban hospitals (LDS Hospital, Cottonwood Hospital
and Alta View Hospital) operate indigent care clinics in central

city and poor neighborhoods to assist indigent people with their
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primary health care needs.® These clinics operate on a walk-in
basis and provide free care to people of all ages. Indigent
people with serious medical problems are referred directly to an
IHC hospital for free hospital care. See, e.9q., LDS Hosp. App.,
Vol. I, at 25-27.

Each of the applications set forth the valué of the
hospitals’ free care or reduced charge care to the medically
indigent for each of the years in question. See, e.4d., Lodgan
Reg, Hosp. App, at 21-22 & Ex. 14 thereto. At each hospital,
the amount of unreimbursed care to indigent patients increased
significantly during the period 1986 through 1991. The
applications also detailed the unreimbursed value of hospital
care for Medicare and Medicaid patients. Id. The increase in
these shortfalls since 1986 was staggering. For example, in
1990 alone LDS Hospital provided care under the Medicare,
Medicaid, and the Utah Medical Assistance Program with
unreimbursed discounts (based upon the Tax Commission’s
measurement of value) equalling $22.3 million. LDS Hosp. App.,
Vol I, at 24 & Ex. 15 thereto. This sum represents a 961%
increase in the unreimbursed amount of these shortfalls since
1986. Facts set forth in the applications compel the conclusion
that, with each passing year, these hospitals are shouldering

the financial burden of medical care for the poor and the

8 since the hospitals’ initial applications were filed in

early 1991, Logan Regional Hospital and Utah Valley Regional
Medical Center have also opened indigent-care clinics in low-

income neighborhoods.
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- elderly, a burden for which government has traditionally been
responsible.
~ (f) Charity plans

Beginning in 1991, the Tax Commission Standards required
each hospital to confer annually with the county on whether it
was meeting the hospital needs of the people. 1In addition, to
comply with the Tax Commission Standards, each of the hospitals
submitted to the county board of equalization a "charity plan."
The charity plan details ways in which the hospital intends to
address the needs of the community, including health care and
educational needs, and the particular needs of indigent
patients. In each instance, the hospitals invited the county to
make suggestions as to ways in which the hospital’s charity plan
could be improved.

(g) DTotal gift to the community

Each hospital, for each year in question, calculated its
"total gift to the community" in accordance with the Tax
Commission Standards and then compared its total gift with its
potential property taxes. Each hospital’s total gift to the
community was comprised of the reasonable value of unreimbursed
care to medically indigent patients, the reasonable value of
volunteer and community service rendered by the hospital, the

reasonable value of unreimbursed care for patients covered by
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Medicare, Medicaid or similar government entitlement programs,9

the reasonable value of volunteer assistance donated by
individuals to the hospital, and the value of monetary donations
given to the hospital during the year.'?

In each year, and for each hospital, the "total gift to the
community" far exceeded potential taxes. For example, for 1990
Logan Regional Hospital’s total gift to the community equalled
more than $5.4 million, whereas its potential property tax
equalled about $370,000. Logan Reg. Hosp. App. at 28 & Ex. 16
thereto. For 1990, LDS Hospital’s total gift to the community
exceeded $30.2 million, as compared to a potential property tax
of $1.8 million. LDS Hosp. App., Vol I, at 31 & Ex. 17 thereto.
Utah Valley Regional Medical Center’s total gift to the
community in 1990 equalled more than $17.6 million, as compared
to a potential property tax of $653,000. Utah Val Reg. Med.

Ctr. App., Vol I, at 30 & Ex. 29 thereto. The "total gift to

 fThe value of indigent care and of medical program

discounts was calculated in accordance with the Tax
Commission’ s Standards. The value was measured by "the
[hospital’s] standard charges, reduced by the average of
reductions afforded to all patients who are not covered by
government entitlement programs, plus expenses directly
associated with special . . . indigentr clinics." Tax
Commission n V.

1 Under Tax Commission Standard V, "where donations are
spent on depreciable items, the value of the gift should be
amortized over the useful life of facilities purchased; where
donations are spent on patient care and non-depreciable items,
the full amount of the donations should be counted in the year
of donation; and where donations are retained and invested,
annual capital appreciation from the donation should be counted
towards the gift."
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the community" does not include bad debt. Rather, it includes
only those items of community benefit deemed appropriate by the
Tax Commission.
(h) Offsite facilities

Each exemption application described facilities associated
with the hospital but located away from the hospital campus for
which exemptions were sought. These offsite facilities included
indigent care clinics located in central city neighborhoods,
Instacare facilities, and centralized offices for purchasing,
management and recruiting. Each of these offsite facilities was
operated in accordance with the same policies relating to
charity as the hospitals they serve. Each of these offsite
facilities was necessitated by either the needs of patients or

the desirability of achieving economies of centralization.
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SUMMARY OF ARGUMENT

The county must speak with one voice on exemption issues,
through its board of equalization, subject to the supervision of
the Tax Commission. County assessors have no statutory
- responsibilities relating to the determination of exemptions and
thus lack standing to challenge the county’s exemption
~decisions, especially where those decisions have been confirmed
by the Tax Commission. As a result, the Assessors may not
lawfully pursue these appeals.

Although this Court’s exemption decisions required closer
scrutiny of relevant factors, they did not provide county boards
of equalization with clear and objective standards for
application to specific cases. As a consequence, in hearings
held in 1987 and 1988, the counties applied divergent criteria
in rulings on hospital exemptions. To give the counties
concrete guidance, and to avoid piecemeal litigation for years,
the Tax Commission properly undertook the task of fashioning
objective standards that would be faithful to this Court’'s
decisions.

The Assessors urge the Court to go farther than any state
supreme court has ever gone in restricting the property tax
exemption for hospitals. They do so on the basis of two
assumptions having no support in the law. First, they
incorrectly assume that "exclusively charitable purposes” under
Article XIII Section 2 are limited to free hospital care for the

poor; they assume that, if hospitals accept payment from those
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who can pay, they are for that reason "commercial" rather than
“charitable." This is not the law in Utah or any other
jurisdiction in the United States. Modern authorities agree
that charity includes the provision of health care on a
nonprofit basis, to rich and poor alike, so long as the services
are made available to everyone without regard to financial
condition. Second, the Assessors incorrectly assume that this
Court’s "material reciprocity" requirement prevents hospitals
from recovering the costs of indigent care from donations or
from charges to other patients. If this view prevails, no
financially viable institution could possibly be "charitable"
because every charitable institution must obtain--from the
community, from entitlement programs, or from insurance--the
resources to fund operations. Nonprofit hospitals, like other
public charities, are conduits for the community’s resources.
The Tax Commission Standards represent a painstaking effort
to hold hospitals accountable and, most importantly, to
encourage charitable giving. Each hospital must meet each
standard in order to qualify for the exemption. The standards
are more rigorous than any exemption standards developed by
courts for application to hospitals in the United States. Each
of the Tax Commission Standards finds its source in this Court’'s
decisions. The only one of the Standards that the Assessors
seriously challenge is Standard V, relating to the hospitals'’
"total gift to the community." After careful consideration of

all of the Assessors’ contentions, the Tax Commission correctly
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adopted a formula for valuation of the hospitals’ gift,
correctly included donations in the gift, and correctly decided
to measure the gift against potential property tax liability.
ARGUMENT
POINT I THE ASSESSORS LACK STANDING TO BRING THIS APPEAL
These appeals raise fundamental and, in this state,
unanswered questions concerning the authority of the county
assessor to pursue litigation at odds with decisions of county
commissioners and the Tax Commission. Although this Court has
entertained tax exemption appeals by county assessors, the Court
has never been asked to address the question whether a county
assessor may challenge a property tax exemption where both the
county board of equalization and the Tax Commission have
squarely upheld the exemption. Statutes defining the assessors'’
duties and this Court’s decisions on standing make it clear that
the county assessors may not lawfully pursue this appeal.

In this state, the corporate powers of county government
may be exercised only by those with authority under statute.
Lund vs., Salt Lake County, 58 Utah 546, 200 P. 510, 516 (1921).
A county’s powers may only be exercised by the county
commissioners or by other officials acting under the
commissioners’ authority or under a specific grant of statutory
authority. Utah Code Ann. § 17-4-2 (Supp. 1993). Under a
specific grant of authority, the county commissioners, sitting
as the board of equalization, may grant or deny property tax

exemptions on locally assessed property. Utah Code Ann. § 59-2-
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1102(1) (1992). The board of equalization’s authority to
determine exemptions is subject only to the supervisory
authority of the Tax Commissiorn, exercised on appeal from the
exemption decisions of the board of equalization, and to
judicial review before this Court. !

In contrast to the county board of equalization, the county
assessor’'s duties are limited to assessing the fair market value
of non-exempt property. Utah Code Ann, §§ 59-2-301, 59-2-303 &
59-2-303.1 (1992 & Supp. 1993). Nothing in the statutes
authorizes the assessor to investigate exemptions, to decide
exemptions, or to challenge the determinations of the board of
equalization relative to exemptions. To the contrary, the
statutes make it clear that the county must speak with one voice
on property tax issues; otherwise the differing views of county
commissioners and county officers will lead to repetition,
inefficiency, confusion and needless public expense. To insure
a degree of order in the county’s administration of the property
tax, the board of county commissioners has the duty to supervise
the county assessor. Stillman vs. Lynch, 56 Utah 540, 544-45
192 P. 272, 274 (1