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Argument

Appellant Tisha Morley left Child on the floor, unsupervised, with several
three- and four-year old children playing around him for fifteen minutes, and
then she heard him crying. For the hours that followed, Child was fussy, vomited
repeatedly, and was lethargic. Later that day, medical professionals discovered
that Child had a skull fracture, and complications from that fracture caused his
death.

The State argued that Ms. Morley slammed Child’s head against a changing
table. But its theory did not comport with the evidence. It had no physical
evidence on the changing table—no DNA or fibers in the crack. (R. 5083, 5240,
5254.) In interviews, the children at the daycare said that Child cried when the
children played with him and did “something different” to Child. (Exh. 133 at
14:00—-15:00; Exh. 132 at 9:15-19.)

Ms. Morley’s pediatric forensic pathologist spent years working with law
enforcement to identify child deaths caused by abuse. (R. 5741, 5745.) She noted
that Child was not mobile and was likely laying with his head on the floor, making
him vulnerable if other children were running and playing around him. (R. 5779.)
She testified that a one- or two-foot fall for an eight-month-old child could be
fatal and cause a skull fracture. (R. 5803.) A 35-pound child jumping on Child’s
head could have caused the skull fracture. (R. 5894.) She knew of reported cases

of three-year-olds causing serious and fatal injuries to younger children. (R.



5839, 5852—-53.) She opined that it was more plausible that Child was injured
from the other children than the changing table. (R. 5839.) She noted that if
Child had been injured on the changing table, the police would have found tissue
or DNA or trace evidence on the table, but no such evidence was found. (R.
5840—41.) Because she could not say to a reasonable degree of medical certainty
that Child’s injuries were caused either by the changing table or by another child,
she testified that the cause of Child’s death should be undetermined. (R. 5838.)

Despite this evidence—evidence that did not show beyond a reasonable
doubt that Ms. Morley harmed Child by slamming his head into the changing
table—the jury convicted Ms. Morley. That conviction should be overturned
because Ms. Morley’s trial counsel did not object to two pieces of improper
evidence: (1) a biomechanical engineer’s testimony on medical causation that was
beyond his expertise and (2) misleading photographs.

1. The Biomechanical Engineer’s Testimony on Causation Far
Exceeded the Scope of the State’s Medical Experts and His Own
Expertise

The State based its case against Ms. Morley on the testimony of its experts.
The State had no forensic evidence it could point to. It had no witnesses who
claimed to see Ms. Morley harm Child. It had no confessions or damning text
messages or statements. Its entire case came down to its experts. But one of those
experts—the biomechanical engineer—rendered more aggressive opinions than

the others, and, what’s worse, his testimony far exceeded his expertise and



gualifications. Rather than limiting his testimony within his expertise and
focusing on forces and how those forces impact the body, the biomechanical
engineer testified about who injured Child and how—something he was not
gualified to address. His medical causation testimony went well beyond that of
the State’s medical experts and fell well outside the scope his own expertise. But
Ms. Morley’s trial counsel did not object to that improper testimony, and that was
ineffective.

1.1 The State Relied Heavily on the Biomechanical Engineer’s
Testimony and It, Therefore, Prejudiced Ms. Morley

To prove her ineffective assistance of counsel claim, Ms. Morley must argue
deficient performance and prejudice. The State first takes issue with the prejudice
prong.

The State argues that Ms. Morley was not prejudiced by the biomechanical
engineer’s testimony because its four medical experts offered “materially
indistinguishable testimony.” But that is not so. As it happens, their testimonies
were materially and qualitatively different from that of the biomechanical
engineer.

The biomechanical engineer concluded that a specific person (an adult)
took certain actions (shaking and slamming) in a certain place (the changing
table) that caused Child’s injuries. The biomechanical engineer, without medical
gualification, concluded that Child’s injuries were caused by “a single event where

an adult grabbed [Child], shaking him, forcibly causing his head to strike a firm



object which is perfectly explained by the fracture in this changing table.” (R.
4944.) The biomechanical engineer’s conclusion was much more specific,
affirmative, and unqualified than the considerably more guarded testimony of the
State’s medical experts.

In contrast, the State’s medical experts all concluded that Child’s injuries
were consistent with inflicted trauma, or trauma caused by someone else. For
example, the medical examiner concluded, “[Child] died from inflicted injury of
the head. Anyway, with the information that | have, | had no explanation for any
other accidental injury or anything like that, so blunt force injury of the head.”
(R. 5427.) The ophthalmologist concluded, “My opinion, with all of the findings
that we had and . . . the review of the literature and the cases that I've looked at is
that this was a non-accidental trauma. This is consistent with abusive head
trauma.” (R. 4521, 4553—54.) The physician concluded that Child’s injuries were
“very consistent with and specific for abusive head trauma and very consistent
with significant abusive head trauma by shaking and/or shaking . . . [with]
impact.” (R. 4630.) And the State’s rebuttal expert, the radiologist, concluded
that Child’s injuries “build upon one another to increase what we call the positive
predictive value. . . [I]t so strongly points to abusive trauma or inflicted injury.”
(R. 6235.) The biomechanical engineer’s conclusion far exceeded the conclusions

of the State’s medical experts: it conjectured about where and who.



The State, however, contends that its medical experts testified similarly to
the biomechanical engineer because they testified that (1) Child’s injuries were
consistent with shaking and impact and (2) Child’s skull fracture was likely
caused by abusive trauma. But the biomechanical expert testified well beyond
this. Along with testifying how the injuries were caused, the biomechanical
engineer testified about who injured Child and where. (R. 4919.) He also
improperly informed the jury that his testimony was a “perfect explanation” of or
“fit[] perfectly” with Child’s injuries. (R. 4923, 4925.) The biomechanical
engineer, without proper medical education, training, or experience, rendered
emphatic opinions on causation.

By contrast, the medical experts’ testimonies were carefully couched in
probabilities for which reasonable doubt existed.

When asked to provide a likely scenario that would take into account all of
Child’s injuries, the medical examiner testified, “Well, obviously, I do have an
Impact site. | can’t say for sure how it happened. You know, it could be that he
Impacted something or that something impacted him. The metaphyseal fractures
in his shoulders—or the proximal humerus, those are unusual fractures that
they’re generally associated with more of a—a twisting that happens when the
arm is extended, and that’s usually going to be more of an inflicted type of injury

as opposed to just falling onto a straightarm . . . “ (R. 5432.) The medical



examiner also admitted that a three-year-old could injure an infant, but it would
depend on the circumstances. (R. 5429.)

The ophthalmologist testified it was “very doubtful” that a three-year-old
could generate enough force to injure an infant. (R. 4517.) But he noted that
researchers had found retinal folds in a four-month-old who had been fallen on
by a six-year-old. (R. 4547.) And he admitted that hitting a head with a door
could cause the retinal folds. (R. 4523.) The prosecutor asked the
ophthalmologist, “If | were to take this baby and go—and slam him into the table,
would that be significant enough force to cause what you’re seeing?” (R. 4548.)
The ophthalmologist answered, “In looking at the literature with what’s been
reported, yes.” (R. 4549.) But the ophthalmologist did not go into any detail, and
he specifically testified that he could not say who caused the trauma. (R. 4555.)

The physician testified it was conceivable but unlikely that a baby could be
injured from being dropped from a toddler’s height (R. 4627.) When the
prosecutor asked the physician if Child’s injuries could be explained by taking
Child by the arms, shaking him and slamming him down on the changing table,
the physician testified it would be a “very plausible, and in my opinion, a very
likely cause” of Child’s injuries. (R. 4628.)

Similarly, the radiologist testified Child’s injuries could be caused by an

impact with a flat surface or a corner of a piece of furniture. (R. 6242—43.) But he



could not say specifically how the head injury happened, although he believed the
injuries were caused by an adult and not a child. (R. 6252, 6260.)

The State contends the biomechanical engineer’s testimony was
cumulative. That is incorrect. The State called him to the stand for a reason. It
called him in its case-in-chief after the ophthalmologist and physician had
testified. His testimony was the pivot-point at trial, where the State went from
presenting testimony on Child’s injuries and the process of the investigation to
presenting evidence on who injured Child and the instrument of injury. And the
State solicited medical and causation testimony from him for which he was
unqualified to testify. That testimony effectively erased the cautious testimony of
the medical experts by emphatically connecting Child’s injuries, the mechanism
of injury, and the person who injured Child, without hesitation or equivocation.
The failure to object was prejudicial to Ms. Morley.

The engineer’s testimony was important to the State’s case. The State
singled out and relied heavily on the engineer’s testimony during closing
argument. The State told the jury, “[ The engineer opined that all Child’s injuries]
were caused in one event that is explained by grabbing [Child] around the arms,
shaking him, and impacting him into a hard surface.” (R. 6344.) The State’s
“emphasis in closing argument of Expert’s testimony . . . is not only an indicator

that the State considered that testimony important corroborative evidence, but



also that the testimony was important enough to make a difference.” State v.
Burnett, 2018 UT App 80, {1 40, P.3d

1.2 Trial Counsel Performed Deficiently

Ms. Morley’s trial counsel was ineffective by not objecting to the engineer’s
testimony about the specific cause of Child’s injuries. In so doing, the engineer
exceeded his expertise and qualifications. Although the engineer was qualified to
testify about the effect of certain forces generally on the human body, the
engineer lacked the medical training necessary to opine about the exact causes of
Child’s specific injuries. See, e.g., Smelser v. Norfolk S. Ry. Co., 105 F.3d 299,
305 (6th Cir. 1997), abrogated on other grounds, Morales v. Am. Honda Motor
Co., 151 F.3d 500, 515 & n.4 (6th Cir. 1998); Hankla v. Jackson, 699 S.E.2d 610,
615 (Ga. App. 2010).

Trial counsel’s failure to object to the engineer’s testimony constituted
deficient performance.

The State argues that the biomechanical engineer did not offer “medical
testimony” but rather offered testimony “about the forces that could result in the
injuries that the medical doctors diagnosed.” The biomechanical engineer did
testify about force. But the biomechanical engineer testified about more than just
force. He testified about how the injuries occurred, and he tied certain events to
Child’s specific injuries; he testified about medical causation. (See R. 4944

(engineer testifying that Child’s injuries were caused “effectively a single event



where an adult grabbed [Child], shaking him, forcibly causing his head to strike a
firm object which is perfectly explained by the fracture in this changing table”).)
Ms. Morley cited dozens of cases in her opening brief that excluded
biomechanical engineers without medical training from testifying about medical
causation because it was beyond their expertise. (Appellant’s opening brief, pgs.
36—39.)

The State also argues that competent counsel would not have objected to
the biomechanical engineer’s testimony because his testimony was so similar to
the testimony of other medical experts. But as explained in section 1.1 above, the
biomechanical engineer’s testimony went far beyond the testimony of the medical
experts. Unlike the medical experts, the biomechanical engineer conclusively
testified that an adult grabbed Child around the arms, shook him, and impacted
Child’s head on the changing table. No medical expert offered testimony that so
neatly connected all the State’s evidence. The biomechanical engineer was not a
superfluous witness; he was key to the State’s case.

To find Ms. Morley guilty of child abuse homicide, the jury had to find that
she caused Child’s death while recklessly abusing the child. Utah Code § 76-5-
208(1). The biomechanical engineer provided all the testimony the jury needed to
find that these elements existed. He informed the jury that an adult—it would
have had to been Ms. Morley because she was the only adult in the home at the

time—shook and slammed Child’s head against the changing table.



It was deficient for trial counsel to not challenge the testimony that

exceeded his education, training, and expertise.

2. Trial Counsel Was Ineffective By Not Objecting to the
Photographs of the Doll on the Changing Table and the Video of
Brother Lifting the Doll

2.1 Trial Counsel Performed Deficiently by Not Objecting to
the Photographs

Throughout trial, the State showed photographs of a doll on the changing
table: Exhibits 84, 85, and 86. But these photographs were not relevant because
the doll was several inches shorter than Child, and the too-small doll was
artificially positioned so its head aligned perfectly with the crack in the changing
table. The photographs had no probative value because they did not accurately
inform the jury about what happened to Child. Rather, the photographs were
misleading but became a frequent and eventually common point of reference by
the State such that, with no challenge or objection, the jury was left with little
choice but to assume their accuracy.

The State argues that the photographs are not that bad because the
biomechanical engineer “did not suggest that [Child] was lying on the changing
table when he incurred the injuries.” Contrary to the State’s representation, that
is precisely what the biomechanical engineer testified: he stated that Exhibit 85
“is an example of a surrogate infant showing that the physical dimensions and

location of the head in relationship to the fracture and the length and breadth of

10






This next photograph is a modified version of Exhibit 84, with the doll being

closer to the size of Child:

With the doll the appropriate size, the doll’s head no longer aligns perfectly with
the crack. The modified photo is much less damning.

The State argues that any objection to the photographs would have been
futile, because the biomechanical engineer explained the purpose of the
photographs. But the biomechanical engineer never informed the jury that the
photograph did not accurately depict the size of Child.

Not only did the biomechanical engineer rely on the photographs, so did
the police officers who investigated the case. The State showed the photographs

several times throughout the officers’ testimonies as the officers discussed their

12



investigation. The officers used the photographs to show how the crack on the
changing table fit the doll's head. (R. 4429—30, 5133, 5233—34.) One officer
testified, as Exhibit 84 was being shown to the jury, that the purpose of putting
the doll on the changing table was “[t]o see if it would be consistent with [Child]
having his head slammed into the table.” (R. 5133.) The State used the
photographs as a representation of what happened to Child.

The State cites two cases to support its argument that any objection to the
photographs would have been futile. First, it cites Faust v. State, 805 S.E.2d 826,
833 (Ga. 2017). But Faust is inapposite. In Faust, there was no question that real
guns were used in the crime, but the prosecutor showed the jury bigger guns as
demonstrative exhibits during the trial. Faust, 805 S.E.2d at 833. Several
witnesses testified about the differences between the real guns and the
demonstrative exhibits, and “it was made clear to the jury that the exhibits were
not the actual guns.” Id. However, in this case, a key dispute at trial was whether
the changing table was the source of injury, and the reference to Child’s height
was a brief comment during a 12-day trial. It is highly unlikely that any juror
remembered Child’s height and compared his height with the size of the changing
table and the doll. Certainly no witness did.

In the State’s second case, the court allowed the use of a doll as a
demonstrative exhibit because “it was similar in size to the victim.” State v.

Jones, 984 N.E.2d 948, 966 (Ohio 2012). In this case, there is no dispute that the
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doll was several inches shorter than Child. And several inches make a significant
difference when dealing with an infant on a changing table and a crack in the
middle of that table.

Helpful in this analysis is the Kentucky Supreme Court’s discussion about
the admissibility of posed photographs. Gorman v. Hunt, 19 S\W.3d 662, 667—70
(Ky. 2000). In that case, the court noted that “photographs frequently
communicate the testimony of a witness to the jury more fully and accurately
than the words in the testimony do.” Id. at 668. It allowed the admittance of
posed photographs if the photographs were a fair and accurate portrayal of a
scene or object, the photographs were relevant, and their probative value was not
substantially outweighed by the danger of undue prejudice or misleading the jury.
Id. at 669. “Because of the deceptive possibilities of photographs, they should be
subject to careful scrutiny by the trial court to determine whether the photograph
will lead to undue prejudice and misrepresentation.” Id.

In that case, the court allowed photographs modelling how an individual
was struck by a car. Although the photographs showed the individual’s head
facing one direction, the expert who used the photographs “did not use the
photographs to offer his opinion as to the direction [the individual] was facing,
but instead, utilized the photographs to show [the individual’s] position relative

to [the] vehicle at impact. In fact, during his testimony, [the expert] disclaimed

14



any opinion as to the direction [the individual] was facing and whether she was
moving forward at the time of the accident.” Id. at 670.

The biomechanical engineer in this case did the exact opposite with the
photographs. Rather than informing the jury that the doll was much smaller than
Child, the engineer pointed to the photographs as reconstructions of how the
accident occurred. The engineer testified that Exhibit 84 “is an example of a
surrogate infant showing that the physical dimensions and location of the head in
relationship to the fracture and the length and breadth of the changing table are
consistent with—the opinion | had formed that [Child] was grabbed, shaken,
and—and was forcibly caused to strike some firm object. This changing table
becomes a—is becoming more and more likely to be the location where the injury
occurred.” (R. 4941-42.)

The photographs were inaccurate and misleading and allowed the State to
create its own narrative about causation that did not conform to the physical
evidence in the case. Trial counsel failed to object to the photographs based on
the considerable discrepancies between them and the actual physical evidence.
The State used the photographs as a focus, a central part of its narrative,
throughout the trial. The State used the photographs to show the jury how Child
was injured. But when a doll of the correct size is placed on the changing table,

the State’s narrative comes apart.
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Finally, the State argues that trial counsel acted reasonably by not
objecting to the photographs. The State asserts that trial counsel used the
photographs to argue that the police investigators were obsessed with proving
that Ms. Morley was the culprit. But it is not clear from the record that this was
trial counsel’s strategy. In closing argument, trial counsel did not point out to the
jury that the doll in the photograph was several inches shorter than Child, only
that the police manipulated the doll’s legs so that its head would fit the crack. But
the doll was so much shorter than Child that, if the doll had been the same size as
Child, there was no way the police could have manipulated the doll’s legs to have
its head fit the crack.

It is more likely that Child’s height in comparison with the doll slipped by
trial counsel’s notice. Child’s height was mentioned only briefly in the middle of a
12-day trial.

And even if it was trial counsel’s strategy to use the photographs to show a
faulty police investigation, that strategy was not reasonable. Photographs are
more powerful than words. Showing the jury these photographs over and over
throughout the trial cemented into the jury’s brains, without any pushback, that
Child was injured on the changing table in the way pictured in the photographs.
And when the jury got into the deliberation room, the jury had the photographs,
but it did not have any document relaying Child’s height. Those photographs

staring at the jury during deliberations could have persuaded the jury to convict.

16



2.2 Ms. Morley Was Prejudiced

Ms. Morley was prejudiced by the admission of the photographs. The
photographs depicted in a vivid way the State’s theory of how Child was injured.

The State argues that taking away the photographs does not change the
evidentiary picture; it still had experts that testified about Child’s injuries and
how those injuries could have occurred.

But the medical experts were quite guarded in their causation testimony
and opinions, as discussed above. The photographs created a false narrative that
took away any equivocation expressed about causation by the medical
experts. The photographs allowed the State to overcome the reasonable doubt
that the medical experts expressed.

Moreover, the photographs were misleading because they did not match
the physical evidence but formed a central role in the State’s causation theory.
Take away the unfair photographs and replace them with modified photos that
depict the actual physical dimensions of the changing table and Child, such as the
one on page 12 of this brief, the State has to come up with a different version of
causation. Its story doesn’t work.

The photographs also compounded the error in not objecting to the
biomechanical engineer’s testimony. The photographs vividly depicted the
biomechanical engineer’s improper causation testimony. The jury, then, had

misleading photos that substantiated the engineer’s improper testimony.
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Conclusion

The question the jury had to decide was whether the State proved beyond a
reasonable doubt that Ms. Morley injured Child. The lack of forensic evidence,
the children’s interviews, Ms. Morley’s forensic pathologist, and the State’s
medical experts’ equivocal testimony on causation created reasonable doubt.

But the State presented two pieces of improper evidence that harmed the
reasonable doubt analysis: the biomechanical engineer’s testimony on medical
causation that was beyond his expertise and the misleading photographs.
Because Ms. Morley’s trial counsel was ineffective for not objecting to that
evidence, this Court should reverse her conviction for child-abuse homicide.

If this Court reverses Ms. Morley’s child-abuse-homicide conviction, Ms.
Morley requests that this Court direct the district court to enter a conviction for
the lesser-included offense of negligent homicide and remand for the limited
purpose of resentencing, with a direction that all time Ms. Morley has served will
be counted as time served towards her new sentence.

This remedy is appropriate. See State v. Bilek, 2018 UT App 208, { 30, 437
P.3d 544 (“If a defendant’s conviction must be vacated because of an error that
occurred in the district court, [appellate courts] have the power to enter
judgment for a lesser included offense if (i) the trier of fact necessarily found facts
sufficient to constitute the lesser offense, and (ii) the error did not affect these

findings.” (quotation omitted)).
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The jury was instructed on the lesser-included offense of negligent
homicide. (R. 1584—86.) A common element of child-abuse homicide and
negligent homicide is that a defendant caused the death of another. Compare
Utah Code § 76-5-208(1) with Utah Code § 76-5-206(1). When the jury convicted
Ms. Morley of child abuse homicide, it necessarily found that she caused the
death of Child, which is also an element of negligent homicide. And the
ineffective assistance of counsel claims on appeal do not affect this finding.

Alternatively, Ms. Morley requests that this Court remand her case for a

new trial.
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parties and counsel are present. We're outside the presence
of the jury, but the jury is being summoned, even as I speak.

Members of the audience, the attorneys have informed
me the next presentation will be by the medical examiner,

Dr. Ulmer. Many of you know and loved this little boy,
Lincoln, and these are going to be possibly very graphic and
may be disturbing photographs to some of you. So if you want
to leave at this point, it might be a good point before those
images are shown.

But I just wanted to warn you. It -- it can get
pretty detailed and pretty graphic, and where you know the
person, it might be a little hard. $So if you'd like to not
see that, now would be the time to exit the courtroom.

(Pause in proceedings)

THE BAILIFF: The jury 1is present, Your Honor.

THE COURT: Okay. Thank you, Dave.

Members of the jury, welcome back. It looks like
we're ready to go. If -- if we weren't late, we'd be on time.
So here we go. The State will be calling their next witness.

MS. TOOMBS: Yes, Your Honor. The State would call
Dr. Pamela Ulmer.

DR. PAMELA ULMER,

being first duly sworn, testifies as follows:

* k Kk k%

* Kk Kk kK
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DIRECT EXAMINATION

BY MS. TOOMBS:

Q. Will you please state your name?

A. Dr. Pamela Ulmer.

Q. And, Dr. Ulmer, what is your current occupation?

A. I am an assistant medical examiner for the State of
Utah.

Q. What education did you receive prior to attaining

this position?

A. So in order to be a medical examiner or forensic
pathologist, it requires a four-year degree. My four-year
degree is in chemistry, so I have a bachelor of science in
chemistry. I also have a master of science in chemistry.

And then from that point on you have to attend medical
school. I attended Des Moines University in Iowa. And then
went to residency for anatomic and clinical pathology at
Creighton University in Omaha, Nebraska. Following that, T
went out to Seattle to the King County Medical Examiner's
Office and did a forensic pathology fellowship before taking
my position at the Utah Office of the Medical Examiner.

Q. Okay. And how long have you been with the medical
examiner's office?

A. I think this is seven years now.

I

Q. Okay. Do you hold any -- currently hold any licenses

or certifications as it pertains to your occupation?
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A. So I am board certified in anatomic, clinical, and
forensic pathology, and then I also have a medical license for
the State of Utah.

Q. Okay. So what exactly is a medical examiner? What
does that mean?

A. So a medical examiner is kind of a loose term. It
means different things in different jurisdictions. So in the
State of Utah, a medical examiner is a forensic pathologist
that is hired by the state in order to do postmortems on
medical examiner cases.

Q. Okay. And when you say "hired by the state," you
have a group of people that that's the only job -- their only
job is to do -- do postmortem examinations.

A. That's correct.

Q. Okay. As part of those duties, are you asked to
certify cause and manner of death?

A. I am.

Q. And were you working, obviously, in that capacity in
February of 20142

A. I was.

Q. Can you just explain to the jury, how does a case
come to your office?

A. It comes to my office from a variety of situations.
So depending on the scenario of the case, we have jurisdiction

for any nonnatural death for the State of Utah. We also do
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natural deaths where the decedent died but they are not
attended, they don't have a physician that they'wve seen
recently. So a person may come to our office because they
died at home and then law enforcement was called to do a
welfare check. And here is this person that's dead and
there's no explanation for why they're dead, so they become
our patient.

Anybody who 1s involved in an act of violence, whether
it's a suicide or homicide, would become our patient once they
pass.

And then, also, accidental deaths. We do have a category
that's undetermined for cases when we can't decide if it might
fit one category or another better or we just don't know why

the person is dead.

Q. Okay. And that -- that occasionally occurs?

A. It does.

Q. Okay. Can you explain how -- how does the body end
up in your -- in your office?

A. Sure. So —-- so there's a scene, whether it be at a

person's home or sometimes they get transported to the
hospital, so we don't really get the original scene but we'll
get the hospitalized scene. One of our death investigators
will go to the scene, they'll ask questions of whoever is
available, whether it's medical personnel, law enforcement,

family members, to try and find out what led up to this
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person's death.

And then after that point, then the body is brought to
our office by a transport service. So it's placed in a body
bag. That body bag is sealed by our investigator so that it
can't be tampered with during transport, and then it arrives
at our office.

For a general case where there's no concern of a
suspicious nature, the body bag will then be opened at our
scene. The body will -- will be weighed and general height
and weight measurements as well eye color and hair color will
be documented, and then the body will go into the cooler.

For suspicious deaths, the bag is not opened. It's
simply weighed and then taken into the cooler until we would
examine it later.

Q. Okay. And how about the assignment of who performs
the autopsy? How does that work?

A. Basically, we have a schedule, month by month, on
what doc -- what doctors are working on what days. Some days
we are in autopsy and then some days we would have paper days.
So the autopsy days are scheduled out for the whole month a
month at a time, and it's just a random draw of if the person
happens to die on that particular day then it becomes your
case.

Q. Okay. ©Now, there's been testimony here about a

roundtable -- is what officers were calling it -- that
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occurred at the ME's office on March 19th of 2014. Would you

be aware of what that is? What are they referring to?

A. I assume they're talking about the child fatality
review. That's a monthly meeting that we have for all child
fatalities in the State of Utah. 1It's not specific to any one

type of case. It's all dead children. Specifically, medical
examiner cases, but they also keep statistics for non medical
examiner cases.

So this is a diverse group of people who come to this
meeting. Obviously medical examiners are there. There are
people from the Department of Health that this is what their
meeting is, they're actually running this child fatality
review. And then there's other people from other agencies:
DCFS, the attorney general's office, a variety of other state
agencies that help with services.

So this fatality review does a variety of things. It
helps to document the type of cases that children are dying
from. This is especially important for say, like, suicide
deaths as they try to figure out possible things that they can
do or recommend for prevention, how can we help our children
to avoid these scenarios.

Also, it brings about possible services that might be
available to the family, whether it's helping with burial
funds because in certain types of deaths there is money

available for those types of services. There's also money
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available for -- if they need to have counseling, especially
for, like, a sibling who, you know, a -- a younger or older
sibling of the person who died, then these counseling services
are available. So that's pretty much what it's for.

We do also discuss our homicide cases and a lot of times
we will invite the law enforcement folks to come and discuss
with us because sometimes it's not clear whether this is
really a homicide or maybe it's an accidental death or maybe
we don't know what happened. And so getting all of this
information together helps to try and -- and tie all of that
together so that everybody is on the same page.

Q. And is that something -- a group of professionals,
are you changing each other's -- well, I guess, 1is it unusual
in your field to get a group of professionals together to have
these kinds of discussions?

A. No. This is something that's done across the nation.
You know, it's -- any -- any major metropolitan area or state.
I think some of them are funded on a county basis; some of
them are funded on a state basis. So it's very common to have
these child fatality reviews.

Q. Okay. And was Lincoln Penland's case reviewed, to
your knowledge?

A. Yes, it was.

Q. Okay. On or about February 28th of 2014, were you

notified that there was a death or an impending death of an
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eight-month-old child by the name of Lincoln Penland?
A. Yeah, I believe we found out on the 27th. I'm not
totally clear on that. But, yes, we were -- definitely knew

on the 27th that this child's life support was being turned

off.

Q. Okay. And were you then notified by Primary
Children's -- obviously, is that where that came from?

A. Yes. It was from one of the physicians that was

working in the intensive care unit.

Q. And why were you notified?

A. Why were we notified? Because it was a suspicious
death and so that would make it a medical examiner case.

Q. Okay. So you indicate that it's a suspicious death.
When you have a suspicious death, is it unusual for law
enforcement or a representative of the State to attend those
autopsies?

A. No, that's really quite common. We have different
investigators for different agencies that will come. We might
have -- depending on the type of case, we might have
individuals from the crime lab come and -- and, say, try to
fume for fingerprints on the body or collect other type of
evidence.

So, no, that's not unusual. And where I did my
fellowship in Seattle, it was similar. Actually the

prosecutor came on all homicide cases for at least the initial
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part of the autopsy.

Q. Okay. And that was even in Seattle, you said?
A. Yes.
Q. Okay. So when -- on February 28th when Lincoln

Penland was transported, did you receive him in the normal

course as you would expect it to be?

A. Yes, I did.

Q And you performed the autopsy?

A That's correct.

Q. Okay. Did you prepare a report of your findings?
A I did, and I've got it in front of me because I'm

going to be using it for reminding me how things were since

it's been a while.

Q. It has been about -- a little over three years,
right? How many autopsies have you done in the last -- we'll
just narrow it -- since then?

A, I would say I average about 350 to 375 a year. Last

year was a little bit on the high side as we're short-staffed
right now, so I did over 500 cases last year.

Q. In this case, did you -- were you able to make a
finding regarding the cause of Lincoln's death?

A. The cause of death was blunt force injury of the
head.

Q. And were you also able to make a conclusion as to the

manner of death?
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A. Yes. With the information that was available at the

time, the manner of death was considered homicide.

Q. Okay. And when was that report prepared?

A. The final signing was on June 9th of 2014.

Q. Okay. Let's talk, if we can, about some of the
findings that -- that led you to those conclusions. First

off, as part of your examination, do you photograph the body
as 1t comes in?

A. We do. We do extensive photoing. We will photo
layer by layer so —-- especially for homicides, we try to be

conscientious about not missing anything that's at least

obvious.

Q. Okay.

A. So we will photograph the body bag itself as we are
undoing the seal and then we do a layer by layer -- we're

opening the bag, showing how the body is wrapped in the bag.
They might be in another body bag or they might just be
wrapped in a sheet or a blanket. Everything gets -- excuse
me -- layer by layer.

And then with clothing on, if they are clothed, with
medical equipment in place, if they have medical equipment,

and then once everything is removed, again, how they look.

And then certainly -- not specific for this case, but for

other types of homicide cases where they haven't gone to the

hospital, before we remove any clothing or anything we'll
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actually do dirty photos of the hands, take fingernail
clippings that could potentially be used for DNA to determine
who might have inflicted the trauma.

And then the body gets washed and it's photoed again once
it's clean. We photo the front, we photo the sides, we photo

the back, so it gets photoed.

Q. Fair to say there's a large number of photos taken?
A There is.

Q. Okay.

A And that's just externally. And then once we do the

internal exam, there's a lot more.
Q. So we could potentially be here all day if we were to

look at each and every one of your photos?

A. Well, maybe not that long, but --

Q. A long -- a while at least?

A. It depends on how much discussion there is for each
one.

Q. Okay. We're -- we're going to not look at every one

of your photos, if that's okay?

A. That's fine.

Q. And you indicated that in some cases, not specific to
this one, you check fingernail clippings, things like that.
Why did you not do that in this case?

A. Because in this case, the infant had been in the

hospital for approximately 10 days so any significant DNA
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information would be clouded over by everybody who touched him
while he was in the hospital.

Q. Okay. I'm going to show you what has been marked
State's Exhibit 93, 94, 95, 96, 97, 98, and 99. They are now
reversed.

I'm going to just show these to you and just ask if you
recognize these photos first. I'm going to have you look at
each of those.

A. Yeah. So these are all photographs of Lincoln
Penland that were taken during the autopsy.

Q. Okay.

MS. TOOMBS: Move to admit 93 through 99.

THE COURT: Any objection?

MR. BUSHELL: ©No objection.

THE COURT: Okay. State's Exhibits 93 through 99 are
received.

MS. TOOMBS: Permission to publish?

THE COURT: Any objection?

MR. BUSHELL: Not at all.

THE COURT: Okay. It may be published to the jury.

Q. (BY MS. TOOMBS) Dr. Ulmer, as we go through these, if
it's easier for you to stand down, feel free to do so.

Should be coming up briefly here. Okay. Are you able
to -- are you able to see them now? Looking at Exhibit 93,

what are we looking at here?
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A. So this is a -- a picture of Lincoln just from the

front. 1It's showing the top half of his body.

Q. Okay. And --
A. Just for information, this is a placard that we'll
use for these photos of the -- initially. These are

centimeter marks and then the case number, as well the date.

Q. And that's just something that you place for
identification in every photo?

A. Right. We'll use a big placard like this for the
overall photos and then we'll use a small -- smaller with Jjust
the number and measurement on it for, like, wound photos or
other significant photos.

Q. Okay. Moving forward to Exhibit 94, are you able to
identify what we see here?

A. So this is the lower half of Lincoln's body and you

can see that he still has his medical in place, so he's got a

disposable diaper as well some cardiac monitor pads. This is
a mark from an intraosseous catheter. There's an IV line
here. And then I think this was -- I'm not sure what that

was. And then just his ID label that has his name and medical
record number on it.

Q. Okay. And you -- you identified that circled spot,
that is --

A. That's where an intraosseous catheter -- so when they

need to do an IV fast and you can't get a vein very easily,
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then they'll actually take a needle and they'll go right into
the bone marrow of a bone and then they can use that for
infusing saline or medicines.

Q. Okay. Moving on to State's Exhibit 95, what are we
seeing in this photograph?

A. So this is the back side of Lincoln. And you can see
that there's this red-purple discoloration here and that is
called lividity or livor mortis. And what happens is once you
die, vyour circulation stops and so then all of the blood
starts settling towards gravity. And eventually, over time,
it -- the blood cells kind of break down and leak into the
tissue and it becomes fixed.

So initially if you were at a scene and you -- and it was
very recent, the lividity would not be yet fixed. So blood is
settling, but if you turn the body over the other way, it will
resettle to gravity once again. Once it's had time to fix
into the tissue, it won't move anymore, so we'll have what's

called fixed lividity.

Q. Okay. And so there's a -- a significant amount of
redness on Lincoln's back. That is a condition of his death,
not trauma. Is that fair to say?

A. That's correct.

Q. Moving on to Exhibit 96, what do we see here?

A. We're seeing his lower legs. And I really can't see

it very well in this photograph, but I believe in the autopsy
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report there were just a couple of small bruises on the
posterior thighs that were just small and pretty much not --
not very prominent. Their coloration was rather pale. So I
don't know the significance of those bruises, but that's what
I was probably trying to document with this picture.

Q. Okay. Moving on to Exhibit 97, what are we looking
at here?

A. So here we're looking at the right side of Lincoln's
head. And we're starting to see here -- it looks red here in
this photo, but there's a bruise that's going all the way back
behind his ear that I think we'll see more of soon.

Q. Soon? Okay. Let's go ahead and skip to that photo.

Exhibit 99, is that what you're referring to?

A. So, again, you're seeing all of this discoloration
right here and this is all bruise -- bruising of the skin.

Q. Okay. And back to Exhibit 98, what am I looking at
here?

A. This was Jjust a little red mark that was on the back

of his head and there was some concern of, you know, whether
that was some type of significant injury. And in my reviewing
of the medical records, they had a C collar on him, which 1is
called a Papoose, to kind of hold his head in place. And it
was mentioned in the medical records that that was just a rub
mark from that C collar and that that's not inflicted trauma.

Q. Okay. So that in and of itself is not significant to
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your findings?
A. That's correct.
Q. Okay. Now, you can go ahead and have a seat for a
minute and I'll probably have you bounce back up.
Push a button and it may break things or I may -- okay.
Now, moving forward in your examination, so so far at
this point you've documented significant bruising behind the

right ear, possibly some small, tiny little bruises behind his

legs.
A. Correct.
Q. Okay. Other than that, the medical documentation.
A. Yes.
Q. Okay. Moving point -- moving forward from this

point, what did you do next?

A. So in those photos, he still had his medical on. So
that will -- that will get documented and then it will get
removed.

Q. Okay.

A. And then we'll photograph him again without those.

Once we're done with all of those photos and all of the
external exam, on infants we have certain testing that we do.
Pretty much on any infant under the age of one that's going to

come in that we don't know why they're dead, we're going to do

cerebral spinal fluid cultures, blood cultures. So we do both
of those looking for possible infections. And then we'll do a
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nasopharyngeal swab of the inside of the nose and actually
pretty deep back for possible viral cultures for respiratory
tract infection. 1If I'm concerned about possible pneumonia, I
might do a lung culture.

And so everything in that category was done on Lincoln
except for the lung culture. I did not do that. So those are
all things that are done. They can be done exteriorly, but
usually the blood culture I'll do interiorly from the heart.
And then any other documentation that we might need to make.
And that pretty much is the end of the external examination,
and then we'll move on to the internal examination.

Q. Okay. So before we move on to the internal

examination, let me just ask you, you did the cultures in

Lincoln?
A. Uh-huh.
Q. Did you note any -- any -- did anything come back

abnormal?

A. He did have some growth in his blood for two
different types of streptococcus, but they're not typical
bacteria that I would associate with disease. So I assumed
that those were just postmortem artifact just due to
decomposition, basically.

Q. Okay. And I'm going to show you what's been marked
State's Exhibit 100. I'm going to ask you if you recognize

this photo?
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A. Yeah. This is a photo -- when I was doing the
collection of spinal fluid, I do that in the lower back, and
so this is a photo of that first collection. And, initially,
what came out --

Let me -- let me just stop you right there.
A. Sure.
MS. TOOMBS: And I'll move to admit Exhibit 100.
MR. BUSHELL: ©No objection.
THE COURT: Okay. State's Exhibit 100 is received.
MS. TOOMBS: Okay.
THE WITNESS: I want to backtrack just a minute too.

Q. (BY MS. TOOMBS) Sure.

A. Another thing that we'll do is we'll also do a
full-body X-ray. Even though this child did have imaging at
the hospital, which was certainly of better quality than what
we can do at our office because they have actual radiologists

to read them, we do do imaging at our office too, so --

Q. Okay. And -- and that was done in this case, as
well?

A. I believe it was, yes.

Q. Okay.

MS. TOOMBS: Permission to publish Exhibit 100.
THE COURT: Any objection?
MR. BUSHELL: No.

THE COURT: It may be published.
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MS. TOOMBS: And (unintelligible).
THE COURT: Yeah. Thank you.
MS. TOOMBS: Thank you.
Q. (BY MS. TOOMBS) If I could have you step down. I
believe you started to explain what you were finding here.
A. Right.
Q. If you could just tell the jury what this is

significant for.

A. So —-
Q. And you've got them --
A. So just for -- is it on?

THE BAILIFF: Yes.

A. So just for point of reference, this is the back of
Lincoln. And, then, this is a syringe, and I'm just poking it
through the skin and down into the spinal column until it gets
down into where the spinal fluid will be, next to the spinal
cord.

I -- I pulled back this blood and so that tells me one of
two things: Either, A, the spinal fluid is really bloody; or,

B, I'm not in the right place and I'm drawing some other type

of -- or I'm drawing blood up from some other site.
Q. Okay. Go ahead.
A. And so then because I'm not sure, then I'm going to

go and look at a different area to see whether it's going to

be the same. This is very important because I need to know up
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front whether I'm concerned about whether this is truly spinal

fluid looking like this because then that might change my

thought process as I'm going through this investigation. A

lot of infants that we get in don't come in with any

information at all.

So 1if I have this on a case where this was not reported

to us as a potentially traumatic injury, then I have to real

start thinking about what I need to do, any evidence that I

might need to preserve or anything like that because that

ly

would tell me that there's blood in the spinal fluid and this

kid has traumatic injury to the brain. So -- are you going to

put up that other one or not?

Q.

I'll put it up in -- the -- now, you did a -- a tap

in the neck.

A.

Q
A.
Q

did.

And that's what I'm asking, so --

I don't have that one.

Okay.

-- let's go ahead and just chat about the -- what you

So at this point you've got some concerns, and what di

you do to alleviate those concerns?

A.

So I want to make sure that this was not just a

mistake and that this was contamination from another area.

then what I did was I did another spinal tap, but I did it a

the base of the skull where the spinal cord goes into the

skull or the foramen magnum, and I did another collection of

d
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spinal fluid there. That spinal fluid was still a little bit
bloody, but nothing like this. So what that tells me is this

blood was probably coming from another area.

Q. Another area, in other words, separate from the
brain?
A. Separate from where the spinal fluid is surrounding

the spinal cord.

Q. Okay. And did you subsequently do additional
investigation that would lead you to believe that there was
trauma in that area?

A. Yeah. So, I mean, ultimately, when we go through the
process of the internal examination -- I can just go ahead and

start talking about that or do you want me to --

Q. Let's narrow it down to just the lower lumbar area
here. As you do your internal examination, what did you find?
A. So -- so we'll -- we'll look at the back, especially

on infants like this, and we'll want to actually look at the
spinal cord. So in order to do the spinal cord examination,
you have to reflect the skin on the back out of the way and

then you have to actually remove the spinous processes on the

back of the spinal cord -- I mean on the back of the spine
itself to be able to get into where the spinal cord is. So
it's actually inside those spine -- each vertebra.

When I unfolded this and was looking at the cord, I could

see that there was blood in the subdural space and so -- that
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shouldn't have been there. That's unusual too. It should --

the subdural space isn't actually normally a space. It's
usually a potential space, but it doesn't -- it doesn't really
have anything in it. And so for me to draw this blood out of

that space would suggest that something else was going on in
that area of the back.

Q. And in your -- your training, experience, and own
research, what kinds of things would be going on in the back
at that point?

A. Well, it -- it's not always readily available for the
information so certainly medical therapy -- he could have had
a spinal tap at the hospital that could have caused this
because there could have been leakage around when they did it,
doing a traumatic tap, but I don't believe he had a spinal tap
at the hospital in this particular case.

It might be from blunt force injury. For example, in
a —-- some type of a motor vehicle accident or something like
that where there's significant injury.

There's some speculation that it could be associated,
possibly,with shaken baby syndrome, but I don't really have a
good feel for that to know whether that's plausible or not.
But certainly trauma-related.

Q. When you don't have a good feel for it, it's not your
area of expertise.

A. That's correct.
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Q. Okay. Let's see. And did you -- subsequently, after

this day, did you review the medical records from the

hospital?
A. I did.
Q. And is that placement -- the placement of that

subdural hematoma consistent with what was seen by the doctors
at Primary Children's on the MRIs?

A. There was some mention of some bleeding down in that
lumbar spine region. And so I don't know if they were seeing
the same thing that I was seeing, but there was mention of
bleeding down in that area.

Q. Okay. ©Now, at -- at this point, though -- well,
let's move on to the head. Did you also have information that
there may have been trauma to the head?

A. Yeah, that was reported to us initially. They had
seen fracture -- a skull fracture at the hospital on his
initial -- when he was originally seen at McKay-Dee, which was
the originating hospital. There was a skull fracture as well
as some bleeding associated with that.

Q. And there's other things that you do before you get
to the head; is that fair to say?

A. Yes.

Q. If you could just briefly explain to the Jjury what
happens there.

A. Sure. So once we've done all of our external
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examination and I've collected all my cultures and done my
X-rays and all of that kind of thing that I can do, we're
going to open up the chest and abdomen. We do a Y-shaped
incision and reflect the skin back. And then we will cut out
the rib cage, just kind of a U shape, so that we can get
access to the lungs and heart.

In infants, we remove all the organs in one entire block
and that's done by the autopsy assistant. And they give that
block to me and then I will then look at it, make sure
everything looks good, as far as healthy. And then I will
remove each organ. It will get weighed. It will actually get
cut through to make sure there's no trauma or no disease on
the inside because that's what we're looking for. We're
looking for any kind of natural disease, any indication of
infection, and also trauma.

So we do all of the organs in the chest and abdomen,
then, separately, and then once we're done with the chest and
abdomen examination -- and, again, I collect my blood culture
from the heart blood, so I'll do that once I've removed that
chest plate.

Once that is done, we move up to the head examination.
So we'll do an incision across the top of the head and the
scalp gets reflected back. That allows us to see any kind of
bruising that might be on the inside of the scalp as opposed

to what you're seeing outside. You might not always see the
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same thing. You might see bruises on the outside that you're
not seeing because they're superficial bruises or you might
see bruises on the inside that you didn't see on the scalp
just because of the type of impact and the type of surface
that was impacted.

So in this particular case, there was a skull fracture
that basically was from behind the ear and across the back of
the scalp -- or back of the skull, and then it also went
underneath to the bottom of the skull a little bit too. To go
along with this, there was bruising that we saw behind the
ear, so you already saw that. There was also sub
(unintelligible) bruising that was along the region of where
that skull fracture was and then behind that ear. And that's

essentially what we saw in that area.

Q. Okay. Let's take a look -- did you photograph that
area?

A. Yes.

Q. Okay. I'm going to show you what's been marked

State's Exhibit 101. It is black and white. I'm going to
just show it to you here. Are you able to identify this?
A. Yeah. That's the scalp -- the front of the scalp
that's been reflected.
Q. Okay.
MS. TOOMBS: Move to admit Exhibit 101.

MR. BUSHELL: ©No objection.
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THE COURT: Okay.

MS. TOOMBS: Permission to --

THE COURT: State's Exhibit 101 is received.

MS. TOOMBS: Permission to publish?

THE COURT: Any objection?

MR. BUSHELL: No, that's fine.

THE COURT: It may be published to the jury. Thank
you.

Q. (BY MS. TOOMBS) So as I put Exhibit 101 up, what are
we seeing here?

A. So this is kind of hard to really appreciate since
it's in black and white, but they wanted to try and make it as
little offensive to you guys as possible.

So -- so this is the body down here and then this is the
scalp. The incision was up over the ears and then this has
been reflected forward so that it's basically down covering
the eyes and nose. And this is what the normal color is and
then all of this here is bruising that's underneath, in the
scalp. So very deep bruising.

Q. So -- and that would be significant to -- a
significant finding?

A. Yes, it would. I mean, it goes along with that --
with the skull fracture so --

Q. Okay. So where do you go from here?

A. So then we're going to actually remove the skull cap
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so that we can look inside and look at the brain and the
different layers that cover the brain. So your brain has a
protective group of layers that are called the meninges. So
the one that's more on the outside is called the dura and then
you have the arachnoid and the pia mater and all of those
layers have kind of different functions.

The dura matter is very thick and tough and so it allows
protection and allows kind of a nice enclosed membrane because
then the -- in what's called the subarachnoid space is where
all of your spinal fluid is going to flow through and so that
allows kind of a cushioning pillow that's all enclosed in

those membranes to protect your head from impacts against the

skull.
Q. Okay. And I may be out of order here, so let me just
double check. At this point, are we -- we haven't seen the

skull fracture, correct?

A. No.

Q. Okay. Let's see. I'm going to show you a couple of
photographs, one marked State's Exhibit 102.

(Off-the-record discussion)

Q. So State's Exhibit 102 and State's Exhibit 169, do
those look familiar to you?

A. Yeah. Those are photographs of the skull fracture.

Q. Okay.

MS. TOOMBS: Move to admit 102 and 169.
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MR. BUSHELL: ©No objection.

THE COURT: Okay. State's Exhibits 102 and 169 are
received.

MS. TOOMBS: Permission to publish?

THE COURT: Any objection?

MR. BUSHELL: No.

THE COURT: May be published to the jury.

MS. TOOMBS: May I approach the witness?

Q. (BY MS. TOOMBS) All right. Moving forward to 102,
what are we seeing in this photograph?

A. So we're seeing the skull fracture just along the
right side. So here you can just barely catch the corner of
the ear and then you can appreciate -- this is going through
what's called the lambdoid suture. So when you are developing
in utero, your skull basically is little islands of bone that
eventually grow together, and where they come together are
called suture lines.

In an infant, those suture lines stay open because their
brain and their skull isn't done growing. And so those will
stay open somewhat, meaning that there's a -- kind of a
fibrous connection there that allows them to kind of grow and
stretch as the brain grows, but also it can allow for a spot
of separation. And what you're seeing in this case, it's
separated enough that it's considered a fracture.

Q. And does that occur naturally?
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A. No. This has to be from trauma.

Q. Okay. And I'm going to now move forward to
Exhibit 169.

A. And so this is kind of awkwardly oriented because
this is the bottom. And what it's showing is that that skull
fracture is going all the way across the back of the skull
until it's probably about here. And this, again, is a
diastatic fracture that I was talking about with that suture.
And then when we get over here, it actually makes a sharp turn

down, down towards the occipital region of the skull.

Q. And to be fair, does the fracture -- is the fracture
limited -- other than this sharp turn over here, is the
fracture on the -- the right side limited to the suture area?

A. No. It goes down into what's called the middle
cranial fossa. So on the bottom of the skull, there are
little areas of recesses. It's not a nice smooth surface. So

you've got basically like two cups where the frontal lobes can
sit, two cups where the temporal lobes can sit, and then two
cups where your cerebellum sits. And that's kind of how the
bottom of the skull is arranged. And so on the right side
where that temporal lobe would sit, the fracture goes down and
into that bone as it's kind of going forward.

Q. Okay. So that is a -- is that a pretty significant
fracture, then?

A. Yes, it is.
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Q.

A.

Q.

Do you see any other fractures in Lincoln?
So —--

Let me —-- let me stop -- back up and rephrase that.

In his head.

A. No.
Q. No other fractures in his head, nothing on the
side of his face -- the right -- left side of his face or

anything of that nature.

A.

Q.
where do

A.
going to

Q.

No.
Okay. Then moving forward from here, what do we --

we go from here?

So we've seen the outside of the skull, so then we're

remove the skull cap.

Okay. And when you removed the skull cap, did you

also document that?

A.

Q.

Yes, we did.

Okay. I'm going to show you what's been marked --

I'm going to show you what's been marked State's Exhibit

105 and 106. Are you familiar with these photographs?

A.

Q.

Yes.

Okay.

MS. TOOMBS: Move to admit --
THE WITNESS: Yes.

MS. TOOMBS: -- 105 and 106.

MR. BUSHELL: ©No objection.
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THE COURT: Okay. State's Exhibits 105 and 106 are
received.

MS. TOOMBS: Permission to publish and approach?

THE COURT: Any objection?

MR. BUSHELL: No.

THE COURT: Okay. You may publish.

Q. (BY MS. TOOMBS) So moving to 105, what are we seeing
here?
A. So we're seeing the inside of the skull. And, again,

it's showing that fracture as you would see it from the
inside. So we're going across the back here. And then you
can't really see where it goes down, but there's another
little fracture somewhere over here. I think it's right
there.

Q. Okay. And 1067

A. And then this shows where it was going forward on the

right side and going down into that middle cranial fossa, so

this is going more towards the front of the brain.

Q. And that would be that thick area of bone behind your
ear?

A. Yes.

Q. Okay. And I think earlier testimony has called that

the mastoid region; is that correct?

A. Yeah. So your mastoid area is right here behind your
ear and, generally, that's the thickest part of the skull. So
68
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you can get a lot of impact there and -- and it will hurt, but
it shouldn't be causing trauma whereas, like, your temporal is
like the thinnest area. So this is always a concern for
getting punched in the temple or something that might cause
trauma.

So, generally, you know, although this is an infant and
so his bones are going to be much thinner and weaker than an
adult would be, this is still going to be like the thickest
area of his skull.

Q. Okay. Fairly -- would you say fairly rare to see a
fracture like that?

A. Yes. And it's not one that you would see with just
like a simple fall. Usually, like, if you have a simple
ground-level fall or a fall off of a swing set or a jungle gym
or something like that, kids actually do get fractures all the
time. A lot of them probably aren't even diagnosed, but
they're just simple linear fractures. They don't cause any
problems and they just heal so they might have a headache or
something like that, but --

Q. Is that what we would be seeing from Lincoln with
this fracture?

A. No, this is more extensive. This is what I -- I
would consider something that required more force than the
things that I just suggested. So I can't really describe like

how much force this would require, but certainly it's not
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going to be just a simple tap on the head or a simple

ground-level fall.

Q. Okay. Think it would cause pain at all?

A I would expect that it would, yes.

Q. Okay.

A Anybody who's whacked their head without even

breaking it knows that it hurts so --

Q. Okay. So we've documented the fracture itself and
you are —-- I think you started to talk about examining the
brain itself. Fair-?

A. Yes.

Q. Okay. I'm going to show you State's Exhibit 103 and

104, see if you recognize them and if they'll be helpful as we

talk through those.

A. Okay.
Q. Do you recognize those?
A. I do. Those are the brain and the dura.
Q. Okay.
MS. TOOMBS: Move to admit 103 and 104.
MR. BUSHELL: ©No objection.
THE COURT: Okay. State's Exhibits 103 and 104 are
received.

MS. TOOMBS: Permission to approach?
THE COURT: Yes.

MS. TOOMBS: May I publish?
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THE COURT: Any objection?
MR. BUSHELL: No.
THE COURT: Okay. May be published.
Q. (BY MS. TOOMBS) Okay. 103. What are we looking at
in State's Exhibit 1037
A. So just for reference, this is the front of the body
and this is the brain after the skull cap has been removed.
So we're looking at the inside of the dura here and what we're
seeing is called subdural hemorrhage. So it's underneath the
dura layer, so it's subdural. There's more on the right side
than there is on the left. We're also seeing some of that
same blood still on the surface of the brain.

And then it's hard to tell in this picture, but you can
see how the surface of the brain is irregular and kind of
convoluted. So we have sulci which are the ridges and then --
excuse me, gyri which are the ridges and then sulci which are
the deeper spots. And there's pooling of blood in some of
these deeper spots that's called subarachnoid hemorrhage,
meaning that's below the arachnoid membrane.

And now if you remember earlier I was talking about
that's where the cerebral spinal fluid flows. And so having
bleeding in that area would explain why -- at least the stick
by the foramen magnum, I was getting kind of a bloody show in
that, that would explain why there's blood in that cerebral

spinal fluid.
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Q. Okay. And is it fair to say that the black and white

kind of diminishes what you were seeing on the autopsy table?

A. Yes, it does. It's certainly --
Q. So would it be fair to say that where you see black
in this or a -- a dark color in this photograph, that would be

the blood that you're referring to?

A. Yeah. So some of this blood, like, down in these
little areas might actually be inside small vessels and that
would be normal. But all of the stuff that's more on the
surface is abnormal and that would be due to some type of head
injury that's traumatically induced. It's also hard to tell
on this photo, but also there was some swelling of the brain.
So when we see swelling in this type of scenario, the whole
brain is swollen and so you'll see flattening of these gyri as
they're squished against the skull.

Q Okay. And you saw that in this case?

A. Yes.

Q And, again, these are significant for what?

A So the -- the bleeding is certainly significant for

some kind of blunt force injury of the head, and then the

swelling of -- of the brain has to do with basically the
blood -- it can have a variety of reasons, but it's -- it's a
reaction to trauma. So it can be chemicals in the cells that

are starting to make the cells swell, or it can be the fact

that the blood is not getting to the brain as well so you're
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not getting oxygen to the brain, or the person stopped
breathing so you're not getting oxygen in the blood into the
brain. And then they're going to end up with what's called
anoxic brain injury or hypoxic ischemic encephalopathy. So,
basically, the brain is dying because it's not getting enough
oxygen.
Q. Okay. And you can go ahead and take your seat for
just a moment. I think we're --
MS. TOOMBS: Actually, Your Honor, may -- may we just
do two more quick ones?
(Off-the-record discussion)
MS. TOOMBS: Oh. I mean, we -- we admitted 104 but
we did not discuss 104 so we need to go back --
THE COURT: Okay.
MS. TOOMBS: -- into the dim world. Thank you.
We're going to be replacing batteries so --
(Off-the-record discussion)
MS. TOOMBS: All right. Let me go back. Sorry. I
was done looking at this.
Q. (BY MS. TOOMBS) Exhibit 104. What are we seeing in
Exhibit 1047
A. So this is just the skull cap after it's been
removed. And this here is the dura, so we can peel that off
of the skull. It's pretty firmly adhered. And then this is

the inside part of it that would be covering the brain. And
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all of this, again, is what we're calling subdural hemorrhage.

So --
Q. Okay. Again, significant for trauma?
A. Yes, it is.
Q. All right. We've looked at 105 and 106. I'm going

to just ask you briefly, I have Exhibits 167 and 168. Was --

were these taken at your office on that day?

A. Yes, they were.
Q. And to your knowledge, what are they depicting?
A. They are photos of a changing table that was taken as

evidence from the daycare center.
Q. Okay.
MS. TOOMBS: Move to admit 167 and 168.
MR. BUSHELL: ©No objections.
THE COURT: Okay. State's Exhibits 167 and 168 are
received.
MS. TOOMBS: And permission to approach and publish?
THE COURT: Any objection?
MR. BUSHELL: No, that's fine.
THE COURT: Okay. May be published.
MS. TOOMBS: Thank you.
(Off-the-record discussion)
MS. TOOMBS: Okay. Now we've got it.
Q. (BY MS. TOOMBS) So looking at Exhibit 167, is this

what you described as being the photograph taken at -- at your
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office?

A. Yeah. This is a changing table that was brought in
with law enforcement when they came for the autopsy. They
just wanted to show it to me. It's kind of an odd picture and
not very obvious, but this is, like, an open side of the
changing table. This is the top of it here and on the top
there was a kind of a U-shaped crack that was in the particle
board that the top surface is made out of.

Q. Okay. And moving on to 168, are we seeing, again,
the same changing table?

A. Yeah. Crack.

Q. Okay. Now I mean it. Now you can sit down. TI've
run myself out of photographs.

Oh, I guess I should ask. Was this taken on
February 28th during your autopsy -- were these taken during
the autopsy on the 28th?

A. Yeah, because that's the placard date, so, yes.

Q. Do you do additional examination of the organs or the
head itself?

A. Yeah. Everything gets visually examined with what we
call is a gross examination where I'm just looking at the
outside of it. And then after I've looked at the outside of
it and documented anything that's interesting, the organs get
weighed individually, all of that gets documented. Also, I'm

going to cut through each one looking for any natural disease,
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maybe a tumor, like a kidney tumor or something like that is
something I might see, or in an older person I might see a
heart attack evidence with coronary artery disease. So we're
looking for any kind of natural disease as well as any kind of
trauma or any indication of old trauma. You know, there might
be scar tissue that's developed indicating something that
happened long ago so --

Q. Okay. And in this case, did you see any kind -- did
you find anything that was -- that was concerning for Lincoln
as far as natural causes?

A. No. I didn't see anything specifically that was

naturally debilitating or anything that was naturally

occurring.
Q. And you also indicated that you look for, I guess,
chronic injuries. In this case, did you see anything about

your examination of Lincoln that would suggest chronic injury?

A. No, I -- I did not. I -—-— I saw, as I had mentioned
before, that subdural hemorrhage. It was more of a clotted
rather than liquid blood because, again, he's coming to me
after he's been in the hospital for 10 days so this is
something that happened at least 10 days before I saw him.
And also, then, the subarachnoid hemorrhage, there were areas
of that.

So with subdural hemorrhage, you can have what is called

acute. Subacute is if it's like actively bleeding which is
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something that a radiologist might see as they're doing CT
imaging or something like that. You can see subacute which is
something that's weeks to months old, or you can not see
anything.

In this particular case, I saw subdural hemorrhage that
was consistent with being with the time frame that he was
admitted to the hospital, so 10 to 14 days old. I didn't see
anything that looked to me to be older than that. And this

was by gross examination as well looking at it under the

microscope.
Q. Okay.
A. Also, you know, just like slicing all of the other

organs, I'm going to make sections of the brain to look at it.
And one of the findings that you'll see with the brain is --
we already talked about swelling, but you'll also see what's
called -- hypoxic ischemic encephalopathy is the medical term
for it -- not so much the pathological term -- but the
radiologist will see that there's loss of definition of a
gray-white interface and I will also see that when I do my
external -- or, excuse me, my cut sections.

And so what that means is your brain is kind of organized
by regions and you have all of these nerves that live, like,
in the outer layer of your brain which is basically the gray
matter. And then the nerves have all of these long axons that

impulses are traveled along and those axons are coated with
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myelin which makes them appear white. And so you'll have this

gray ribbon surrounding all of this white. And then, also,
it -- then you get into other areas like the brainstem and
you'll see more gray matter, again, that has just -- that

tells you there's more neurons there with a different
function.

So with this hypoxic ischemic encephalopathy, you lose
that nice sharp definition between that gray ribbon and then
all of the sur -- adjacent white matter. And that's what I
saw in this infant was areas where I couldn't see that

distinction as well.

Q. Okay. And, again, something that is consistent with
trauma.
A. Yes, it is.
Q. Traumatic injury.
Did you also examine or -- or do anything with the eyes

of Lincoln Penland?

A. So in infant deaths like this where there's concern
for non-accidental trauma, we will actually remove the eyes
through the skull. And then once we take them out, we'll
photograph them in our office and then we'll send them over to
the Moran Eye Center and they'll be looked at by an ophthalmic
pathologist over there. He will describe what he sees on the
outside of the eye.

So you're looking at the -- basically the corneal surface
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as well the nerve that comes out the back, the optic nerve.
And then he'll actually cut into the eye and look at the
inside of the eye, and that's where we can see the retinal
hemorrhages that were mentioned earlier. And so then you can
look in and see the retinal hemorrhages and get a good idea
of -- of the location of them and what they look like. And
then he'll also take the central section that contains the
optic nerve and he'll put that into a cassette and do

histology on it so that he can look at it under the

microscope.
Q. And would that ophthalmic pathologist -- that's a
hard thing to say for me -- would that have been Dr. Nick

Mamalis?

A. Yes.

Q. And I believe the jury heard from him earlier. Did
he -- did he provide you with his findings?

A, He did. I got a copy of his report and then some

photo images of what they saw when they were sectioning
through the eyes.

Q. Okay. And did anything that he saw change your
opinion as far as whether or not this was a traumatic injury?

A. It didn't change my opinion. It just helped maybe
solidify it.

Q. Okay. So we've talked about skull fracture, injury

to the brain, injury to the eyes, injury to the lower lumbar
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spine. Did you also find any other injuries on Lincoln
Penland?

A. So when he was in the hospital they -- and they did a
skeletal survey there, they -- they noticed what they thought
might be a fracture in the proximal humerus. And these are
called metaphyseal fractures or they'll use another -- another
name for it, bucket-handle fracture, because that's kind of
the appearance that it has is that shape of a bucket handle.

So at autopsy, I removed that bone so that I would be
able to look at it under the microscope. And when you remove
one, then you remove the other one because you have a built-in
control because you have two of them. And so originally, I
believe they just saw hemorrhage -- or fracture in the left
one and so I was expecting to maybe see it, maybe not see it,
because sometimes they think they see things in radiology that
I don't see histology for, so it wouldn't have surprised me if
I didn't see it.

But what surprised me even more was not only did I see it
on the left side, but I also saw it on the right side. So
this infant had fractures on both sides. It's in what's
called the growth plate and that's what the metaphysis is. So
in an infant, that's an area that's still maturing and a lot
of activity there as far as growing your bones bigger.

And so it's an uncommon site for a fracture, but it is

common -- well, I can't say common. It's more common to see
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it in cases of abuse. So that's typically when it's most
commonly seen is in child abuse in children that are, 1like,
one to three years of age.

Q. Okay. And, again, does this help to inform your
ultimate conclusion?

A. It does. Certainly this is looking more and more

like inflicted trauma all the time.

Q. Okay. Did you -- did you note any other injuries on

Lincoln Penland? In fact, maybe what I'll do is I'll just

have you refer to your report. And I think we've talked about
them all, but page 1, your -- you list out the injuries. If
you could just review for -- for the jury the injuries that

you found in Lincoln.

A. Sure. Sure. So the first thing that we saw was
the -- the contusion behind the right ear, so the scalp
contusion, the right mastoid area. And then we saw multiple

subgaleal contusions which were the bruising that we saw on

the underside of the scalp once it was reflected back. We saw

the right temporal skull fracture with diastatic fracture of
the lambdoid suture and right -- and fracture extension into
the left occipital skull, and so that was that fracture that
we were seeing -- it's kind of behind the right ear and it
goes across the back of the head, but then it also went up
underneath the bottom of the skull towards the front of the

head.
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Oh, one thing we didn't talk about was there was a small
amount of epidural blood which is seen on the outside of the
dura. So we saw the blood that was on the inside; we didn't
talk about the blood that was on the outside. Epidural blood
is seen usually when a skull fracture cuts through an artery
that's feeding the brain. In this case, that was not what it
was from. It was Jjust probably some leakage from that
diastatic sutural fracture and -- and that kind of stuff going
on in that area. But there wasn't a lot of blood there. And
so —-- but we did see the subdural and the subarachnoid
hemorrhage as well as the diffuse cerebral edema. And then
also we mentioned bilateral retinal hemorrhages.

Q. And that is -- that list is just in the -- in the
head, correct?

A. Correct.

Q. And what was your conclusion as to the cause of those
injuries?

A. Blunt force injury.

Q. And then did you also list additional -- I think in
bullet item 27

A. The metaphyseal fractures of both the right and left

humerus bones.

Q. And other than that, just the evidence of medical
therapy?
A. Yes.
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Q. Okay. And I believe you already answered this.
Would you -- would you be able to say timing-wise any
determination of when these would have occurred, based on what
you're seeing?

A. Well, they would have occurred probably sometime on

the day that he was admitted to the hospital.

Q. Okay. Not like TV where we can say exactly one
minute?

A. No.

Q. Okay. So we've listed out a number of injuries that
Lincoln has sustained. Based on your training and experience,

are these injuries that are going to be noticeable in a child,
even one who can't talk?

A. Yeah. I mean, this is a very significant skull
fracture and you've got subarachnoid and subdural bleeding.
So I would expect that this infant would definitely have
mental status changes, certainly -- potentially even to the
point that he's unconscious. That would not be surprising.

Q. And something that a caregiver would definitely
notice?

A. Yeah. I think that it would be fairly obvious that
there was something wrong with this infant.

Q. Would you expect to possibly see some vomiting with
it?

A. Yeah. So with head injuries there's certainly a
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spectrum. You know, you can start with concussion where you
might have a really bad headache. You might even feel
nauseous. You might have vomiting with just a concussion.
And so when we're talking about this more extensive injury
where you actually have all of these other factors playing in
with the subdural and subarachnoid and skull fracture, I
would -- like I said before, I would expect this child
basically to be unconscious from this impact.

Other -- other less severe things that you might see, the
child might be lethargic. They might not want to eat.
Certainly, these are all things that, you know, when your --
when your child has a fall and they've hit their head and you
take them to the doctor and the doctor tells you to look for
these types of things to make sure that there's not something
more severe going on, especially when you have what we were
talking about earlier with epidural hemorrhage, what you'll
see in, like, a skull fracture or an injury where it's
actually cutting one of those arteries that feeds the brain,
depending on the size of the cut depends on how much blood
flow is going in.

And that's basically expanding as time goes on so that
initially, you know, the person may not -- they might be fine.
They might be acting normal other than the fact that, you
know, they -- their head hurts where they got hit. But as

that hematoma expands, then it's going to compress the brain

84

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

5423




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and that's when you're going to get kind of a delayed onset of
symptoms. So initially they seem normal and then later on
they actually end up going unconscious. And that is what's
called a lucid interval.

It's typically associated with epidural hemorrhage, you
know, whether -- it could be from a baseball player getting
hit in the head with a ball. 1I've certainly heard of someone
who was at a hockey game and the puck went flying and the
person got hit with the puck, and they certainly weren't
feeling good at the time they got hit, but they didn't die
until, like, the next day because that's how long it look for
that expanding hematoma to cause problems.

Q. But to be clear, that's a different level of injury

than what you're seeing in Lincoln Penland.

A. Yes.

Q. So this -- this theory of a lucid interval that you
have described, they -- not feeling good, that's not what we
would expect to -- what you would expect to see given

Lincoln's injuries.

A. No. I wouldn't expect a lucid interval because he
doesn't have any space-occupying epidural bleed.

Q. Okay. And I believe you testified earlier, there is
some epidural, but it's minimal.

A. Correct.

Q. Okay. So not -- something that a caregiver would
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clearly or should clearly have seen.

A. I would think so, yes. I mean, again, each case
is -- 1is different and without actually being there to witness
it, it's -- I can't say for sure, but my expectation is that

he would have basically instantly been unconscious.

Q. Based on the medical evidence that you'wve got.
A. Yes.
Q. Okay. You mentioned that you took samples for

purposes of testing and I think you talked about the viral
infections, et cetera. Did you also -- did you also review
medical records for any kinds of coagulation issues or
problems?

A. I looked at his medical records in general and I did
notice that there was -- when he arrived at Primary
Children's, there was a little bit of concern because his
protein was a little bit high and his fibrinogen level was a
little bit low. These are findings that are not unusual with
trauma patients and so they treat them with blood products or
something that will help to normalize those levels again. I
didn't see any unusual indication of abnormal bleeding that
was described in any of his medical records. The only thing
that was mentioned was basically the blood associated with the
trauma so --

Q. Okay. So the -- all the blood that you're seeing

where it's not supposed to be, associate with trauma,
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otherwise the blood appears to be where it's supposed to be?

A. Correct.

Q. And 1is there other things that even we as parents can
be noticing? For example, if -- if your child has a bleeding
disorder are there things -- especially a male child, that --

that would show that?

A. Sure. So easy bruising is something that would be
something that a parent would potentially notice. Another
thing that might be noted is -- especially for male babies --
when they have a circumcision, if they're -- if they're
bleeding longer than the physician would expect would be
normal for that procedure then that's something that would
maybe be a -- something that would turn the light on for the

physician anyway.

Q. Nothing to your knowledge, no history of that in
Lincoln?
A. I didn't see any knowledge -- or any history of that.

Everything indicated that, basically, he had a normal
childbirth. Reviewing the records, he did have a little bit
of breathing issues when he was first in the hospital, so they
kept him on oxygen for a few days, it sounds like, and then
sent him home with a monitor just to make sure that he was
breathing okay.

Q. Okay. After you -- so did you also rule out things

like brittle bone disease and things like that?
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A. So certainly the histology that I did showed that
there was normal bone growth, just the fact that he had these
fractures that everything looked like it was normally
developed. I didn't see any other old fractures that had
healed or anything like that to concern me for anything like
that.

And there's other external findings that you might see
with those -- that particular group of disease states.
Because they don't have normal collagen, the whites of their
eyes actually look kind of pale blue, and I didn't see
anything like that.

We also sent out for testing that is the same as what you
get done when your infant is a newborn. They do a newborn
screen. So 1it's looking for metabolic diseases like maple
syrup disease or something like that, and it also checks, you
know, thyroid function as well as adrenocortical function,

which are the same things that the newborn screen checks at

the hospital. So everything was normal.

Q. Okay. After your examination, what was your
conclusion?

A. That this decedent died from inflicted injury of the

head. Anyway, with the information that I have, I had no
explanation for any other accidental injury or anything like
that, so blunt force injury of the head.

Q. Okay. Would you characterize it as pretty
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significant blunt -- blunt force trauma?

A. Yes. Obviously since he came to my office it was
significant.

Q. Fair statement.

Have you -- at some point during the course of this case,
have you learned that there was a comment about Lincoln being
picked up by another toddler?

A. Yeah. I -- I heard some mention that there was some

potential interactions with another one of the toddlers in the

daycare which was actually his -- his brother, his older
brother.
Q. And would -- if -- if a toddler is picking him up and

he falls, would you expect the injuries that you're seeing?

A. Not without something really obvious like falling on
the corner of a end table or something like that, but I didn't
really see external trauma to suggest that type of an impact
because there was no abrasion or obvious focal injury.

Q. Okay. Would these injuries that you saw be
consistent with a -- about a 30-pound three-year-old kicking
him?

A. No. I don't think he could generate enough force if
he's only --

MR. BUSHELL: Your Honor, I'm going to object. I
don't think there's been any foundation laid that Dr. Ulmer is

at all gqualified as a -- a biomechanic engineer to discuss
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force, the amount of force.

MS. TOOMBS: Would -- maybe what I can do is just ask

it this way.
Q. (BY MS. TOOMBS) In your training and experience, do

you keep up on the literature?

A. Yes, I do. I try to.
Q. Okay. And in -- in your experience, would you --
would you be -- would you find it unusual to think that a

three-year-old could cause that injury, those injuries, all
those injuries?
A. It would depend on the given scenario. I mean,

there's certainly a few cases in the literature that do show

that young children have injured toddlers -- or excuse me,
that toddlers have -- have injured infants. But without a
scenario in the story to guide me in that direction, I -- I

don't have any grounds to go there so —--
Q. And were you given a story ultimately that -- that
was provided by another child at the daycare? Were you told

about that story?

A. I was told about that story.

Q. And, in fact, was that discussed at the fatality
roundtable -- the fatality review?

A. I truly don't remember.

Q. Okay. After you've been told about that, would the
injuries -- all the injuries that you see in Lincoln be
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consistent with that story?
A. I don't see how because some of the things that were

mentioned would require, basically, dragging him all the way

across the room and then -- and then back to where he was
originally placed. So, again --
Q. What about bleeding? Did you see anything in your

examination of Lincoln that would have him bleeding visibly?
A. No.
Q. Okay. We've talked about the fracture. Is that --
is that something that you would expect from the story that

you were given?

A. Not from the story I was given.

Q. Okay.

A. No.

Q. Just let me review. We -- we skipped ahead on some

of these points, so I can skip some questions.
When you -- at the autopsy, were you informed of the

circumstances of how he was found prior to coming to the

hospital?
A. You mean as far as his father picking him up?
Q. Yes.
A. Yeah, I was -- I was told, you know, that he was

dropped off at the daycare by his mother and then his father
came to pick him up that evening. And when he arrived,

Lincoln was essentially unresponsive and -- and limp.
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Q. Okay. Were you also notified that there had been a
text message sent at 4:19 describing Lincoln's day?

A. Yeah. I wouldn't remember the time frames exactly or
anything, but there was general descriptions of how his day
was going and he was not maybe having a great day at daycare
because he was -- doesn't sound like he was maybe as active

and outgoing as he usually would be, from the description.

Q. But he was eating. Do you remember that?

A. Yes.

Q. And would that be consistent with these injuries?

A. I wouldn't expect -- you know, depending on what time
the injuries occurred. Certainly, I wouldn't expect him to be

eating after the injuries occurred.

Q. And would you expect vomit, though?

A Yeah, that's very likely.

Q. Okay.

A And it's also likely in a toddler that -- well, he's
not even toddling yet. He's still an infant. So certainly
just spitting up is a common -- common event with infants.

Q. Okay. He's a -- he's an infant and you indicated,
sounds like he probably wasn't having a very good day. He 1is

described to have become very fussy, but he stops crying when
held. Would that be consistent with your definition of
inconsolable?

A. No, it would not.

92

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

5431




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Would that be consistent with what you would expect

in these tra -- in these injuries that you've seen?

A. I don't believe so. These injuries are pretty
extensive.

Q. Having reviewed the constellation of injuries to

Lincoln Penland and basing this on your training, your
experience, the review of the literature, would you -- are you
able to provide a likely scenario that would explain all the
injuries as well as the lack of external injuries on Lincoln,
anywhere except the head, of course?

A. Well, obviously I do have an impact site. I can't
say for sure how it happened. You know, it could be that he
impacted something or that something impacted him.

The metaphyseal fractures in his shoulders -- or the
proximal humerus, those are unusual fractures and they're
generally associated with more of a -- a twisting that happens
when the arm is extended, and that's usually going to be more
of an inflicted type of injury as opposed to just falling on
to a straight arm, especially since he's not walking yet,
basically limited mobility. So while that might be more
common in an older child, it seems unlikely that it would
happen in his scenario other than to be caused by someone
else.

Q. And is it important to consider all of the injuries

that Lincoln sustained?
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A. Yeah. You have to look at the whole thing as a group
because I think everything happened at about the same time.
So --

Q. And your conclusion here today for the jury is what?

A. Just that this infant died from inflicted trauma.
Without a better explanation of how it might have happened, I

don't have any other explanation for it so --

Q. Okay. And, therefore, it's homicide?
A. Correct.
Q. Okay.

MR. BUSHELL: Judge, I'm going to object to that last
question as a leading question. This is direct examination.
I'd ask that that comment be struck.

MS. TOOMBS: 1I'll withdraw it.

THE COURT: Okay. I'll sustain the objection and
that's -- that com -- or the answer is stricken.

MS. TOOMBS: Co-counsel keeps reminding me that we
should take breaks for lunches and things like that. I think
at this point the State has no further questions, and it is
12:16.

THE COURT: Want to take the --

MS. TOOMBS: Perhaps we break for lunch?

THE COURT: -- lunch break? Does that work for the
defense as well?

MR. BUSHELL: That would be great. Yes, please.
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THE COURT: Okay. Members of the jury, we'll take

our lunch break, then. We'll resume -- if you could be back
at 1:45, we'll start again. Same instructions apply to your
conduct during the recess. Thank you and have a good lunch.

Dr. Ulmer, you're free to step down and roam around.
Did you run out of water?

THE WITNESS: I did.

MS. TOOMBS: We'll refill it.

THE BAILIFF: TI'1ll -- I'1ll refill it.
(Unintelligible)

MS. TOOMBS: Thank you.

(Pause 1in proceedings)

THE COURT: Okay. We're still on the record. We're
outside the presence of the jury.

Any other business to take care of from the State
before we recess for lunch?

MS. TOOMBS: Not at the moment, Your Honor.

THE COURT: Okay. Any from the defense?

MR. BUSHELL: No, Your Honor. Thank you.

THE COURT: Okay. Thank you all. We'll see you back
at 1:45. Have a nice lunch as well.

Thank you, Dr. Ulmer.

MR. MILES: 1:45, right, Your Honor?

THE COURT: Yes.

(Lunch recess taken from 12:17:33 to 1:42:08.)
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THE COURT: Okay. We're back on the record.
We're -- both parties and counsel are present. We have -- the
doctor is back on the stand. We're outside the presence of
the jury, but they're coming in as we speak.

(Pause 1n proceedings)

THE BAILIFF: The jury is present, Your Honor.

THE COURT: Okay. Thank you, Dave.

Members of the jury, welcome back. I hope you're
ready to go. As you might have noticed, it's getting warm
again in here. You -- you're veterans now from last week, but

if you feel a need to take off a coat or anything like that,
feel free to do so.

Same with counsel and you, Doctor. If you feel
uncomfortable, go ahead and -- and do what you can or raise
your hand, let us know.

Please, everybody, you can sit down. Thanks for your
respect.

But if it does get so uncomfortable that you're --
you're finding yourself losing your ability to concentrate on
the evidence being presented, just raise your hand. We'll
take a break or do whatever we can to make it more comfortable
so we can resume and make sure that you have the ability to
concentrate on the presentation.

So with that said, we'll go back to the State. I

believe you were done questioning Dr. Ulmer, but I just wanted
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to make sure.
MS. TOOMBS: Yes, Your Honor. We have completed our
direct examination.
THE COURT: Okay. Thank you.
And from the defense?
MR. BUSHELL: Yes, Your Honor. Thank you.
CROSS-EXAMINATION

BY MR. BUSHELL:

Q. How's it going, Doctor?

A. It's going.

Q. Give me just one quick second. So, Doctor, I -- I
think probably the best way to -- to go through this

cross—-examination is to try to go in the same order that
Ms. Toombs walked you through.

A. Okay.

Q. However, that was a lot of information, so I
apologize if it seems like my line of questioning 1is
scattered, but I will do my best to keep it in an order that

make sense.

So let me -- I guess let's just start from the beginning.
You, in your conversation -- in your direct testimony with
Ms. Toombs -- walk me through how this matter came to you and

the medical examiner's office.
A. Sure. So any time there is a nonnatural death or,

say, someone comes into the emergency room at the hospital and
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they're not seen long enough to be fully evaluated and they're
either DOA or dead right there, or -- or it's a natural death
at home and they don't have an attending physician that can

sign the death certificate for them --

Q. Okay.
A. —-- they become our cases because of the medical
examiner's act. Any nonnatural death or any unattended death

comes into our purview.

Q. Okay.

A. So in this particular case, because this child was at
a hospital and that was where his death was going to be, and
we -- we knew ahead of time because they had said they were

going to withdraw care, so we had already been --

Q. Notified.
A. -- notified that that was going to happen. So
they -- it's usually either a physician or a nurse, like a

charge nurse or something like that, or also the hospital
chaplain, those are the usual ones from the hospital that will
call our office. They'll talk to one of our death
investigators, and then the death investigator is responsible
for getting all of the initial information about -- personal

information like date of birth, name, all of that kind of

stuff.
Q. Sure.
A. As well as what happened, why is this person coming
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to our office. So it's a matter of

interviewing either

medical staff or law enforcement staff or family members,

whatever. 1It's -- it's Jjust dependent on the case.

Q. Okay. So more specifically, I guess, then, why you?
Why were you assigned to Lincoln Penland's autopsy?

A. Because it was my day to be primary staff member down
in autopsy.

Q. Okay. So just luck of the draw.

A. Yeah. We rotate service. So all of us, basically,

will have one primary physician and
Monday through Friday,
homicides and all babies.

Q. I see.

A. And then on the weekend,

pathologist that's on so —--

Q. So you're not a specialist
pathology?

A. No.

Q. You're not a specialist or

your field regarding traumatic head

one backup physician,

and the primary physician does all

we just have a single

in pediatric forensic

-— yeah, specialist in

injuries in children?

A. No.

Q. Prior to today's testimony -- well, I guess, in -- in
anticipation for today's testimony, what materials did you
review?

A. I reviewed medical records that I had. It's not a
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complete set because I'm at the whim of whatever medical
records happens to send over.

Q. Okay.

A. I did have some police records, although I didn't
really look too much at the police part of the records, but
just more if they had medical records in there that I didn't
have.

Q. Okay.

A. And then my investigator's report, my autopsy report,
the photos that I had. Some of them were hospital photos that
were taken by Safe and Healthy Families. I had photos that
were obviously taken at autopsy. And I'm not sure that I had
any other photos from any other agencies.

Q. Okay. I guess more specifically -- sorry, I keep
asking these broader questions --

A. That's okay.

Q. -- and then narrowing them down, what materials --
let me back up.

Do you recall -- do you recall coming to this very

courtroom on May 7th, 20152

A. Yes.

Q. And testifying at a preliminary hearing in this
matter?

A. Uh-huh.

Q. Between then and now, what new materials have you
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received and reviewed?

A. Specific about this case?

Q Yes.

A. I'm not sure I have any new materials.

Q Okay. What about any new literature, advancements in

your field?

A. Well, certainly, I have read a bunch of literature in
preparation for the case. And if you ask me specific
articles, I can't say, but a lot of --

Q. Okay.

A. -- a lot of articles on retinal hemorrhaging, a lot
of articles just on child injuries, in general.

Q. Okay. Well, we'll get to some of those in a -- in a
moment, I'm sure. At any point between May 7th, 2015 -- that
was the date you testified here at the preliminary hearing --
and today, did you review the birth records of Lincoln
Penland?

A. Not the exact birth records. I thought I had them in
my possession, but I did not find them in my file folder so --
Q. Okay. And what about the prenatal documentation,

medical records?

A. I had some records that were through Primary
Children's, but, again, those were probably second person from
other attending physicians at Primary's.

Q. What about the well-child pediatric records of
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Lincoln Penland?

A. Again, those were records that I thought that I had,
but they're not in my file so --

Q. So fair to say then, Doctor, those three -- so the
prenatal care, the delivery records, and the well-child
pediatric records, you made an autopsy report and
determination and you testified at a preliminary hearing --

A. Uh-huh.

Q. -—- without having reviewed the actual -- those

records?

A. That's true.

Q Okay.

A. What I reviewed was --

Q. Doctor, I --

A -— other physician's records.

Q. Okay. Maybe just right out the gate, I know you
don't know this, but the last full week of trial it's been
like pulling teeth to try -- trying to get answers constrained
to -- to just the gquestions asked. I'm not trying to be rude;

I'm not trying to cut you off. I'm just asking that when I do

ask questions, that the answer -- just answer the question and
move on. Okay?
MS. TOOMBS: And Your Honor, I -- I would just simply

ask, as I did with others, that she be allowed to answer --

if -- 1f she needs to explain an answer that she be allowed to
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explain. Sometimes you can't answer some of these questions

yes and no.

MR. BUSHELL: TIf I can respond? That -- that is
certainly a fair request. And it's -- where that happens 1is
on redirect, as the Court knows. The State is aware of that

as well.
THE COURT: I think both attorneys are right, Doctor.
But the question/answer that just happened is a good example
of it. It was answerable by a yes or no and then you went on.
So just stay with the question and then allow the State to
bring out the explanation, if it's necessary. If you feel
like it cannot be answered with a yes or no, then simply
answer that way.
THE WITNESS: Okay.
THE COURT: Can't be answered with a yes or no.
Q. (BY MR. BUSHELL) So let me ask it again.
A. Sure.
Q. 2014 when you performed an autopsy, you generated a
report without having reviewed the prenatal medical records.
A. I'm going to say yes.
Q. In 2014 you performed an autopsy and generated a
report without having reviewed the delivery records.
A. Yes.
Q. In 2014 you performed an autopsy and generated a

report without having reviewed Lincoln Penland's well-child
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pediatric records.

A. Yes.

Q. And in May, 2015, you testified at a preliminary
hearing without having reviewed the prenatal care records, the

delivery records, and the well-child pediatric records.

A. Apparently.

Q. Let's turn to your autopsy report.

A. Okay.

Q. You identify and characterize the immediate cause of
death as, quote, "blunt force injury of the head." 1Is that

correct?

A. That's correct.

Q. Doctor, would you agree -- well, let me back up. I'm
not a doctor, by any means.

A. Uh-huh.

Q. But my understanding of this case is that immediate
cause of death, blunt force injury of the head, would imply
impact, death. So my question is, wouldn't you agree the
better characterization here of immediate cause of death would

be complications from blunt force injury to the head?

A. I would say that's semantics, but sure.
Q. Okay. You also -- right before the lunch hour,
Ms. Toombs from the -- the prosecuting attorney asked you a --

well, a leading question that you affirmed that you

categorized this as a homicide.
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A. That's correct.

Q. Okay. And then -- well, you were here. The -- the
judge pointed out that this was an inappropriate line of
questioning. He asked the jury to ignore your -- your answer,
but the comment was already made. So let's talk about that.
You do categorize the manner of death as quote, "homicide," in
your report; is that true?

A. That's true.

Q. Okay. And isn't it also true, Doctor, that that term
of homicide does not carry the same connotation as it, you

know, colloquially does. Would you agree with that?

A. I'm not sure exactly -- I think I know what you're
asking.

Q. Okay. Well, I --

A. Can I answer it with more than one word?

Q. I think I -- I think I can ask the question. I know
where we're -- we're headed with this. So it doesn't carry

the same meaning as it does in the legal sense.
A. That's correct.
Q. Okay. So explain to the jury, please, what -- when

you put homicide, what that means, in your field.

A. Homicide, in the medicolegal investigation field,
means Jjust that the death was inflicted by another person. So
it's a statistical way of categorizing these things. We have
primarily five different categories. We can do homicide,
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suicide, natural, accident, or undetermined. And these are

statistical classifications that are for people who generate

data for government agencies and other -- other agencies. And

so in this particular area, homicide is for the convenience of

saying that this was a death that was caused by someone else.
Q. So it does not carry -- it doesn't carry the

connotation of intent, correct?

A. That's correct.

Q So it just means it was --

A. Death at the hands of another.

Q Death at the hands of another. Okay.

And you mentioned that when making this determination,
you have other options. You have natural, accidental,
suicide, homicide, and undetermined?

A. Correct.

Q. And undetermined is used in your line of work when
you don't have enough information to be able to make that
determination; 1s that correct?

A. Yes.

Q. Okay. And you can also use undetermined when you
can't say whether the injury was caused by an accident or

whether it was inflicted.

A. That's a possibility, yes.
Q. Okay. Well, let's shift gears. Again, we're going
to -- I know it's bifurcated here, but let's shift gears a bit
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and talk about -- well, you mentioned in your direct
examination that you like to stay apprised of, you know,
recent developments and recent studies --

A. Uh-huh.

Q. -— on the current state of the -- the science,
forensic pathology; is that true?

A. That's correct.

Q. Okay. And previous -- previously, with other medical

professionals called by the State, we've discussed, for
example, Ommaya. It's a rather common and kind of a
seminal --

MS. TOOMBS: Objection to characterization by the
witness (sic), Your Honor.

MR. BUSHELL: She's right. 1I'll strike that.

Q. (BY MR. BUSHELL) Would you -- are you familiar with
Ommaya?
A. The name sounds familiar, but I can't put it with a

specific article.

Q. Okay.

A. I read a lot of articles and I don't necessarily
remember who the authors were.

Q. Well, Ommaya and others authored a study entitled
Biomechanics and Neuropathology of Adult and Pediatric Head
Injuries.

A. Uh-huh.
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Q. It's published in the British Journal of

Neurosurgery. Are you familiar with this article?
A. It -- it sounds vaguely familiar, yes.
Q. So you're likely familiar that -- well, aware of the

findings that the level of force for retinal hemorrhaging from
shaking is biomechanically improbable, and case studies in
that study confirm that retinal hemorrhaging and other ocular
findings were also found in accidental injuries and natural
disease processes.

Does that ring a bell?

A Yeah. And --

Q. Okay.

A. -- that's certainly one group's research experience.

Q Another article we've also discussed here the last
week was by Leuder. I'm sure I'm mispronouncing --

L-E-U-D-E-R. Are you familiar with that name in your field?
A. Not off the top of my head, no.
Q. Okay. Authored a -- an article entitled Perimacular
Retinal Folds Simulating Non-accidental Injury in an Infant.
MS. TOOMBS: I'm sorry, Your Honor. I -- I think
that she indicated she didn't know, so at this point I don't
know that -- that this question is proper.
THE COURT: Okay. Mr. Bushell?
MR. BUSHELL: 1I'm not sure what the objection there

was.
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MS. TOOMBS: Objection. She indicated that she
didn't know. There's no foundation for -- for what the
attorney is testifying to.

THE COURT: I think she indicated she didn't know the
author. ©Now you're asking the article name.

MR. BUSHELL: Right. Maybe that may jog her memory.

THE COURT: Okay. So I'm going to reserve ruling on
the objection. Let's see if she knows the article.

Q. (BY MR. BUSHELL) Does that title --
A. Can you repeat it, please?
Q. Sure. Perimacular Retinal Folds Simulating

Non-accidental Injury in an Infant.

A. I'm not familiar with that one, no.
Q. Well, let me tell you what they found and maybe that
will ring your bell -- or ring a bell.

MS. TOOMBS: Objection, Your Honor. If she's not
familiar with it, it's improper -- well, may we approach, I
guess?

THE COURT: Yes.

(Discussion at the bench at 2:00:54.)

MS. TOOMBS: I don't want to get a speaking
objection.

THE COURT: Was I too hard on you? Now I -- I've
scared you, huh?

MS. TOOMBS: You have.
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THE COURT: Don't be scared.

MS. TOOMBS: Your Honor, Mr. Bushell is simply

testifying. The -- the witness has -- has indicated that she
doesn't -- she's not familiar with the author, she's not
familiar with the name of the article. At this point, he's

just trying to get in his information through her and it's him
testifying. At this point, I would object based on lack of
foundation.

THE COURT: Okay.

MR. BUSHELL: I would disagree. I asked her, number
one, whether she likes to stay apprised of recent developments
and the literature in the field; she said yes. I asked her an
author's name; she said no. I asked her the title; she said
no. I think that the finding is what matters and that might
jog her memory, and I can follow up with questions.

MS. TOOMBS: And if he wants to hand her the finding
and ask her after she's read it, then that might be
appropriate, but to put this theory in the -- in the jury's
mind based on the testimony of the attorney is an
inappropriate use.

THE COURT: What about handling it that way?

MR. BUSHELL: Well, I -- I don't -- I don't see a
rule that says that that's required. I can ask a witness --
she said that she likes to stay apprised of recent

developments and journals, and I can ask her if she's familiar

110

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

5449




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

with these findings.

MS. TOOMBS: And -- and, again, the rule is the
refresh and recollection of a witness under the rules of
evidence -- and -- and it indicates that you hand them the
paperwork, ask them if that refreshes their recollection.

THE COURT: Well, I -- I don't know that she has any
memory of this article, but I am worried if you state the
results of this article or a study that the jury will take
that as a fact. So why don't we hand it to her and see if --

MR. BUSHELL: I don't have it with me.

THE COURT: Do you have the quote or something?

MR. BUSHELL: I do. I have the quote.

THE COURT: 1Is there a way you can —--

MR. BUSHELL: Which I was about to read to her to see
if --

MS. TOOMBS: And, again --

THE COURT: Is it -- what -- what form is it in?

MR. BUSHELL: TIt's in digital form.

THE COURT: Oh, is it? Can you Jjust show her that
without showing all your notes?

MR. BUSHELL: ©No, I can't. I could try to find it,
copy and paste it.

THE COURT: How -- how long is it?

MR. BUSHELL: 1It's literally one sentence long. I

could copy and paste it.
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THE COURT: Oh, could we just write it down then or
copy and paste?

MR. BUSHELL: Sure. Sure.

THE COURT: Let's do that and show it to her.

MR. BUSHELL: Do we need to do that with every single
article? So every time a witness now says I'm not familiar
with that, I have to write it out and hand it to them?

MS. TOOMBS: Or have the articles available for them
to read through.

MR. BUSHELL: And how does this -- approaching the
bench does not change the fact that this is still a speaking
objection. I mean, whether we're there or we're here, it's --
the State is -- the objection is --

THE COURT: Well, the difference is I'm not the fact
finder, so I --

MR. BUSHELL: Okay. Fair enough.

THE COURT: -- I don't mind this -- this speaking
objection. And I'm -- and I'm asking questions, too --

MR. BUSHELL: Okay.

THE COURT: -— because I want to make sure, but I
think that's a good compromise so the jury doesn't think that
it's a fact. Let's see if she recognizes it. She may say,
well, I didn't know the author, I didn't -- I didn't recall
the article, but I've heard about this study. I think she

could say that and then you can keep going from there.
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MR. BUSHELL: Okay.
THE COURT: But if the study comes in, I'm worried
the jury will say, oh, crud, there's a study, it must be true.

Just because this witness doesn't know it, it still might be

true. And I -- I don't think that's right because that would
be -- I'm worried that they'll treat that as a fact that
really didn't come in as evidence. It came in as a question.

MR. BUSHELL: Okay. Fair enough.
THE COURT: Okay.
(Proceedings resume in open court at 2:04:33.)
Q. (BY MR. BUSHELL) Give me just one moment, Doctor.
Okay?
A. Sure.
(Off-the-record discussion)
MR. BUSHELL: Your Honor, may I approach?
THE COURT: You may.

Q. (BY MR. BUSHELL) Doctor, I've just handed you --

well, first of all, handwritten -- which I'm the first to
admit is very poor -- the findings in that -- that research
that we were just discussing. Let me back up, though, and

I'll move on to that question here in a second.

In your direct examination with Ms. Toombs you
indicated that, quote, "There are a few cases in the
literature that does show that toddlers have injured infants

on this level." Is that accurate?
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A. That's accurate.

Q. What literature are you referring to when you say
that?
A. I can't give you specific examples. There was

certainly an older literature where it showed five children
that had been injured in various situations, although none of
them quite exactly like this one. When you do a literature
search for children of this age group, you're going to have a
much more likelihood of finding cases that involve gunshot
wounds where one child was shot by another child.

Q. Sure.

A. That's much more prevalent than these types of
injuries.

Q. Of course.

A. But certainly just in the regular news, there was a
case down in Florida where a six-year-old killed a newborn
because he was tired of it crying so --

Q. Would you agree that if a toddler fell onto a
six-month-old that that six-month-old could have severe
retinal hemorrhaging?

A. I think that, depending on what happens, I -- I don't
know about severe, but possibly retinal hemorrhaging.

Q. You've read the -- what I've written there, does that
make sense? Can you read my handwriting?

A. "Four-month-old child killed when six-year-old fell

114

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

5453




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

on him. Upon examination, four-month-old had severe retinal
hemorrhages."

Again, without the whole scenario -- I can't say that
it's not possible.

Q. Okay. You would agree that the problem in these
scenarios, Doctor, you would agree, 1is that research in
traumatic head injuries in children -- is that the research is

typically done retroactively?

A. That's correct.
Q. Okay.
A. People don't like their children being volunteered

for studies.

Q. Randomized controls are impossible. They're
unethical and no one's going to subject their child to do
that.

A. You would hope not.

Q. And would you agree that the biggest problem -- or
perhaps a problem that this poses is that in retroactive
research, the research is dependent on accurately sorting
cases into suspected abuse and non-abuse categories.

A. That is true because some of the cases are gray area.

You don't really know what it is.

Q. Okay. Well, let's -- let's, again, shift gears a
bit. Upon -- let's turn to your examination of -- of Lincoln
Penland. Doctor, you noted some bruising behind his right ear
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and other areas of his head; is that correct?

A. That's correct.

Q. Okay. In fact -- Doctor, if you want to step down.
I believe your —-- I'll wait for the lights to dim here. You
indicated in your exam -- your direct examination testimony
that what you see here is some -- the bruising I just

referenced; is that right?

A. Yeah, you can see it here.
Q. Okay. And down here a bit as well, the base?
A. Probably, yeah. I mean, that's a little bit harder

to tell because it's getting into the zone of possible
lividity, so —-- but this -- you can see different colors here
where it's more green, yellow, and -- and it was a lot more
obvious when the scalp was reflected, so, yes.

Q. Okay. A lot more obvious -- when you say "when the

scalp was reflected," after incision?

A. During the autopsy, once you reflect the scalp.

Q Okay.

A It's more obvious.

Q. More obvious than just right here.

A Right. I mean, this lighting isn't the best on that

photograph so --
Q. Sure. How -- you can have a seat. Thank you.
(Off-the-record discussion)

Q. (BY MR. BUSHELL) Doctor, how long would it take from
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the -- the hit for the bruising to pop up like that and be

visible?

A. Develop?
Q. Yeah.
A. It's going to be variable. It could be hours to a

day or two --

Q. Okay.

A. -- to get that really dramatic effect. So it's going
to depend on whether you're basically doing deeper tissues or
more superficial tissues and then the amount of actual
hemorrhage.

Q. Okay. And during your external analysis and

examination of Lincoln's head --

A. Yes.

Q. -- did you notice anything else on his head other
than -- other than this?

A. This small abrasion?

Q. Yeah, the small abrasion?

A. No.

Q. No scratches along his scalp?

A. No.

Q. No abrasions along his scalp or head area?

A. No.

Q. And you -- you indicated that this is only caused --

this was caused by the head stabilizer that he had on him
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during his hospital stay?

A. That little abrasion, that's my understanding.

Q. Okay.

A. There was no mention of it in the first couple of
days of -- of the medical records. And then they do mention

it, like, about midway through and they actually have a

wound -- wound team look at it.
Q. Okay. But no abrasions, no scratches?
A No.
Q. Okay.
A I didn't see any and there were none mentioned in the

medical records.

Q. Doctor, let's -- again, shifting gears, are you
familiar with the term "baseline state of good health"?

A. In general, vyes.

Q. Okay. We'll talk -- can you explain to the jury what

that is and why it matters in your field?

A. So you're talking about basically what the person's
normal function is. It's going to vary from individual to
individual. And so it -- it says, you know, on a day-to-day

how you will function both mentally and physically so --

Q. And how do you -- well, why is this important in a
case such as this?

A. Because you are evaluating the patient throughout his

hospital course and also when he's initially found to get an

118

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

5457




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

idea of his injuries. And then, also, prior information of
what he would have -- be acting like normally.
Q. So, in other words, you're trying to find out when

did this maybe happen?

A. That's true.
Q. Okay. How do you establish this?
A. For the most part, it's going to be from interviewing

with the family.
Q. Okay.
A. There might be other members involved depending on

whether there's relatives or teachers or --

Q. Friends, family?

A Whatever.

Q. Okay.

A That have a -- a more -- I want to say intimate

experience with the individual.

Q. Law enforcement?

A. Potentially. I mean, they're going to be doing
guestioning.

Q. Okay.

A. But unless they're directly involved with law

enforcement because it's a family member or a family friend.

Q. And when you establish this baseline state of good
health, you would agree that it's -- it's important to rely on
multiple sources. The more sources really the better. Is
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that fair?

A. Sure.

Q. Okay. And in this case, the -- the people you
received information from was Ms. Toombs, prosecuting
attorney; law enforcement; and a few other doctors at Primary
Children's Hospital; is that correct?

A. That 1s essentially correct. Interviews with family
members via Safe and Healthy Families, physicians, other
physicians at Primary Children's, so yes, I mean, those were
the basic.

Q. You indicated in your testimony here this morning
before the lunch break that there wasn't anything abnormal in
Lincoln Penland's child records; 1s that true?

A. No. I probably didn't get the chance to go through
everything or I -- or I just didn't mention it. So we talked
about the fact that he did have some problems with his oxygen
saturation when he was a newborn. So he went home a few days
later because they kept him in the hospital for examination
and to check his sat levels. If I remember correctly, he was
in for three days instead of the typical two. They did the
car seat test where they put the child in a car seat so they
can see if they can sit in there for a long enough time to
make it home without their oxygen saturation going too low.
So he had problems with that.

And there was also some gquestion about low -- low weight,
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although his autopsy weight and height didn't seem
particularly low. And then just some mention that maybe he

was a little developmentally delayed.

Q. Okay.
A. That's --
Q. And those were all conclusions you came to even

though, by your own admission, you had not reviewed the
prenatal records, delivery records, and well-child pediatric
records?

A. That's correct. That's information from the medical
records at Primary Children's through multiple different
physicians as well as some of their other services so —--

Q. Okay. For example, the advocacy group, Safe and
Healthy Families.

MS. TOOMBS: Objection. Mischaracterization.

A. That would be considered multiple physicians.
They're PICU, the intensive care physician, any of the other
surgery teams, anybody who did any kind of a consult note on
this kid is going to basically review basic information.

Q. (BY MR. BUSHELL) Okay. Doctor --

A. And I had access to at least some of those records.

Q. Dr. Ulmer, would you agree that traumatic injury can
cause subarachnoid hemorrhaging?

A. Traumatic injury, yes.

Q. Would you agree that there are -- are other causes of
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subarachnoid hemorrhaging?
A. Yes.
Q. Okay. And in scenarios where a traumatic injury does

cause subarachnoid hemorrhaging, you can't tell us who caused

that traumatic injury. Is that true?
A. Yeah. That sounds reasonable.
Q. Okay. So -- well, we'll come back to that.

Isn't it true -- so during the nine days that Lincoln
Penland was hospitalized prior to removing -- being removed
from life support, his -- his tissues would have undergone
some changes. Is that true?

A. Potentially, vyes.
Q. Okay. There would have been a certain amount of

breakdown with the brain tissue, for example?

A. Yes.
Q. Okay. You've previously testified here that -- that
after the brain is fixed -- let's back up.
What did -- when you say the brain is fixed, can you

explain what that means?

A. Sure. So the -- the brain is put into a formalin
solution that allows the tissues to set up because it causes a
chemical reaction to occur in the proteins that causes cross
linking, so it makes it more firm to cut because especially on
infant brains, they have a high water content so when you cut

them fresh, it's kind of like cutting into a Jell-0O Jiggler or

122

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

5461




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

something --
Q. Okay.
A. -- to that consistency.
Q. Okay. So when the brain is fixed, you slice through

it so you can look for any natural diseases, for example, or
any diseases associated with a patient's hospital stay. Is

that true?

A. I'm sorry?

Q. Okay. So one of the reasons -- after you fixed the
brain --

A. Uh-huh.

Q. -—- you slice through it --

A. Uh-huh.

Q. -- and oftentimes what you're looking for are

indications of any natural diseases.
A. Yes.
Q. Also looking for any diseases that could be

associated with the hospital stay.

A. Yes.

Q. Or any indication of trauma.

A. Yes.

Q. And you indicated that before you can do that, the
brain must be fixed for a couple of weeks. 1Is that true?

A. It doesn't have to be. I mean, you can cut it fresh,

but --
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Q. In Lincoln Penland's case --

A. It was cut fixed because it -- it's easier to -- so
because he was on -- sorry, it's after lunch. It's that
postprandial --

Q. You're fine. Do you have water, Doctor?

A Yes, I do.

Q. Okay.

A So he was on the respirator for a significant amount

of time so usually that means that they're not functioning
normally on their own so that means they're probably not
getting adequate fluid to their -- or blood with oxygen to
their brain. That's probably why they're on the respirator,
because they're not breathing correctly.

Q. Yeah.

A. So those folks, whether it be a small child or an
adult, their brain tissue starts to break down and it becomes
softer. So if fixing it will help firm it up a little bit so
that it helps with the examination, then it's better to fix
it.

Q. Understood. Okay.

Did you take a sample from the skull fracture to

determine the degree of healing?

A. I did not.
Q. You did not.
A. I guess I could clarify that. I did not submit the
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histology. I did keep the specimen.

Q. Okay. Let's, again, shift gears and talk about the
fractures that you've noted in the arm bones, the humerus --

A. Yes.

Q. --— I believe. You indicated that at the hos -- at
the hospital prior to coming to you, a full skeletal survey

was conducted.

A. Yes.
Q. Okay. And at that time, quote, "They noted what they
thought was a fracture on the proximal humerus." Is that

correct?
A. That's correct.
Q. You would agree the fractures that you observed were

rather small in nature?

A. That's correct.
Q. And these, you would also agree, could be caused
naturally.

MS. TOOMBS: I'm sorry. What are we --
A. If you're inquiring like from a bone cyst or
something like that, I did not see that histology.
Q. (BY MR. BUSHELL) Okay. But fractures of this nature
can be caused naturally?
A. From -- not that I'm aware of.
Q. Okay. Your testimony this morning was that it could

be caused, I think you said, from being pulled up and twisted,
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perhaps?
A. The general thought is that you have an extended arm
that has tension on it and then twisting.
Okay.
A. Another thought is that it's possibly when a child is

being held while he's being shaken.

Q. Okay. Held and shaken?

A. Held by the arms and shaken or --

Q. Okay. Well, let's talk about --

A. Again, that goes into a whole another world so --

Q. What other world?

A. The world of shaken baby syndrome so —--

Q. Okay. Well, let's talk about that world.

A. Okay.

Q. I think it's fair to say -- correct me if I'm
wrong -- that the world of shaken baby syndrome is a rather

disputed area?

A. There -- yes. There are many things about it that
are.
Okay.
A. And, again, it goes back to that point that we can't

do any prospective studies so --
Q. Sure. Are you aware of what the State's theory of
this case is?

A. I've heard some thoughts about it, but not -- not
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specifically, no.

Q. You're not aware that the State is alleging that our
client, Ms. Morley, grabbed Lincoln Penland, shook him, and
then slammed him down on that changing table right there?

A. I had not had that elaborated to me in that sense,
no. I -- I did know that there was question about whether
that changing table could have been a representation of it and
that was certainly a question that was asked of me.

Q. Okay. Doctor, you would agree retinal hemorrhaging
often correlates to traumatic injuries?

A. It does, yes.

Q. Non-accidental injuries, for example, often correlate
with retinal hemorrhaging.

A. Yes.

Q. But it's also true, you would agree, that retinal
hemorrhaging can be caused by other forces, correct?

A. That's correct.

Q. And such forces can include accidental forces,
correct?

A. That's correct.

Q. Okay. 1In scenarios where traumatic injury does cause
retinal hemorrhaging, again, you can't tell us who caused
those, correct?

A. No, not unless it's witnessed, of course.

Q. And retinal hemorrhaging is observed and documented
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in many scenarios, abusive and non-abusive scenarios.

A. Yes.

Q. Okay. And, in general, would you agree, Doctor, that
increased intracranial pressure has been documented to cause
retinal hemorrhaging?

A. It has.

Q. And you would agree that coagulation abnormalities
have been shown to cause retinal hemorrhaging?

A. It has.

Q. And you -- make sure I'm -- we're on the same page.

You agree that the correlation between retinal hemorrhaging

and shaken baby syndrome is observed usually -- almost
always -- after the fact.
A. That is correct.
Q. Doctor, would you agree that shaking could not cause

significant brain injuries without first causing massive
injuries to the neck and cervical spine?

A. It depends on which modeling study you go by and also
which autopsy information you go by, but I personally have not
seen that, but I wouldn't say that it's not -- it makes sense.
I mean, you've got -- that's your fulcrum, so it certainly
would make sense.

Q. It would make sense that you would see massive
injuries to the neck and cervical spine.

A. I don't know about massive, but certainly some
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injuries.

Q. Okay. So it makes sense that you would see injuries,
whether massive or not -- we'll leave that out.

A. Potentially, vyes.

Q. It makes sense you would see injuries --

A. Potentially, yes.

Q. -—- in the neck and cervical spine in a shaking

scenario.

A.

Q.

(Inaudible)

Okay. And retinal folds, different -- a bit

different from retinal hemorrhaging, but retinal folds, you

would agree, can be attributed, also, to causes other than

abusive head trauma.

A.

I think I've read one article that was something

else, yes, so --

Q.

You're aware that crushing has been shown to cause

retinal hemorrhaging.

A.
Q
A.
Q.
A

Q.

Yes.
Falls have been shown to cause retinal hemorrhaging.
Yes.
Again, increased cranial pressure. Would you agree?
Yes.

Even diabetes has been shown to cause retinal

hemorrhaging? Are you aware of this?

A.

Yes, although unlikely in this age group.
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Q. Sure.

A. But yes.

Q. Let me just sum that up. So, Doctor, you can't --
you cannot say, based upon these injuries, that shaking is the
only explanation for the injuries to Lincoln Penland?

A. The shaking certainly didn't have anything to do with
his skull fracture, but if you're referring to the retinal
hemorrhages, yes, there's more than one answer to that
question.

Q. And it's also true there's more than one answer to
the fractures?

A. Potentially, vyes.

Q. Thank you.

All right. Let's now shift gears. I want to talk to you
a little bit about this idea of a lucid interval, and that
there was some conversation in direct examination about what
that is and what it isn't.

A. Uh-huh.

Q. Let me ask you this. If Lincoln Penland was not
immediately symptomatic, would he have been irritable, to say

the least?

A. Certainly.

Q Would he have been vomiting?

A. Yes, probably.

Q Would he have loss of -- would you have seen loss of
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appetite? Didn't want to eat?

A. Yes.

Q Very fussy?

A. Yes.

Q Inconsolable?

A I would imagine, yes.

Q. I'm going to write out yet another study and I'll
present it to you and we'll see i1if you're familiar with it, as
it pertains to lucid intervals. If you just give me 35
seconds, I'll try to be quick.

MR. BUSHELL: Your Honor, may I approach the witness?
THE COURT: You may.
MS. TOOMBS: May I see what you're --

Q. (BY MR. BUSHELL) While the State is reviewing that,

are you familiar with the recent works -- well, the works of

Gillian, Gilliland, I'm sure I mispronounced that as well.

Gilliman. Is there a --
A. I'd have to see it to --
Q. Okay.

MS. TOOMBS: We're just trying to pull it up.
Q. (BY MR. BUSHELL) Here you go, Doctor. Again, I'm
sorry about the sloppy handwriting.
A. All right. So article from 1998 from, yeah, Dr. Mary
Gilliland. Yes, I'm familiar with that.

Q. Okay.
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A. Interval duration between injury and severe symptoms
in non-accidental head trauma in infants and young children.
Findings, lucid intervals are very real possibilities in
infants with constellations of injuries, such as those found

in Lincoln Penland.

Q. Are you familiar --
A Which I don't think was part of the article.
Q. You don't.
A I don't think Lincoln was born back then yet, but --
Q Right. Well -- okay. But you're familiar with
that -- that article, then?
A. Yeah. I -- I'm sure I've read it at some point

because it's been around for a long time and --

Q. Okay. And you disagree with it?

A. If T could remember the specifics of it, it would
help, but, generally, yes, I disagree with it.

Q. Okay. Your opinion is that lucid intervals are not
real possibilities.

A. They are possibilities with the correct kind of
injury. You're going to see those more likely with -- with an
epidural hematoma that's expanding over a period of time.

Q. Okay.

A. There's also been some thought that it can happen
with reinjury from an old injury if you have a chronic

subdural membrane that then re-bleeds. I could buy into that
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if I had a chronic subdural, but I did not see that in

Lincoln --
Q. Okay.
A. --— when I did his histology so --
Q. Doctor, you -- you do agree, however, Lincoln

Penland, no doubt about it, suffered a rather significant
impact to his head.

A. Yes.

Q. Of course. You would agree, however, that to
quantitate that would be a very difficult task.

A. Yes.

Q. Okay.

MR. BUSHELL: TIf I may approach?

Q. (BY MR. BUSHELL) You're not trained in biomechanic

engineering?
A. No.
Q. Okay. And to, again, quantitate the amount or the

impact, the force, would be very difficult.
A. It would be. And I think even if I were a
biomechanic engineer, there would be other biomechanic

engineers who would have a different opinion than what I would

have so --

Q. Do you agree that an eight-month-old child can suffer
head -- I'm sorry, suffer severe head trauma from a fall?

A. Yes.
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Q. Okay. And that such falls can oftentimes be fatal?

A. Yes.

Q. Okay. And this can occur from a fall -- from falls
as little as just a few feet?

A. In the right scenario there have been short level --
short-distance falls that have been deemed to be --

Q. So it's not like it would require some threshold of a
story or more?

A. Not specifically. I mean, every -- every scenario is
going to have its own possibilities so --

Q. But you agree that there are scenarios and there has
been documented -- documented cases where deaths have occurred
from falls as little as a few feet.

A. Yes.

Q. So while -- I think we all agree Lincoln Penland
clearly had some kind of significant blunt force trauma of the
head.

A. Yes.

Q. That's accurate to say? You also agree, Doctor, that

you cannot say what it was.

A. That's correct.
Q. Okay.
A. There's no patterned injury to look at so -- and

there's no story that significantly explains how it happened,

so, yes.
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Q. And you -- you can't say based on your evaluation,
based on your autopsy, whether Lincoln Penland was forced into
something or whether something was forced into him.

A. Not specifically with his symptoms that I'm see -- or

signs that I'm seeing at autopsy, no, there's --

Q. So the answer is -- is yes.

A. I'm sorry?

Q. So the answer was that you can't say --

A. That's correct.

Q. So let me just clarify. You can't say, based on your

findings, whether Lincoln Penland was forced into something.

True?

A. True.

Q. Nor can you say whether something was forced into
him.

A True.

Q. Your findings are inconclusive there.

A That's correct.

Q. And kind of in that same vein, you also can't say,

Doctor, nor is it your Jjob to say who the perpetrator was of

this injury.

A. That's correct.

Q. An eight-month-old can suffer, however, blunt force
trauma to the head by accident. You would agree?

A. Absolutely.
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Q. Doctor, in your medical capacity as a pathologist
performing this autopsy, you're an unbiased observer here; 1is
that right?

A. That's correct.

Q. Okay. Your job is to document the findings and then
present them as you see them.

A. That's correct.

Q. Okay. You mentioned one of the reasons Lincoln
Penland's body was sent to your office was because that it was
deemed or considered a suspicious death.

A. That's true.

Q. And prior to your autopsy examination, you were
apprised of some facts surrounding his injuries; is that
correct?

A. Yes.

Q. Okay. For example, you had been told that Lincoln

Penland was being cared for by a daycare provider.

A. Yes.
Q. And this happened before you did your autopsy.
A. Yes.
Q. You also indicated that this information about

Lincoln Penland and being in the care of a daycare provider --
before your autopsy even began -- may have come from, quote,
an investigation report; is that right?

A. I'm sure that it's actually in my officer's or my
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death investigator's report. It doesn't state any, you know,
specifics, other than the fact that it did happen -- or he was
at daycare when he was having issues and then the findings at

the hospital, but --

Q. Okay.

A. And that there's concern that it's an inflicted
trauma.

Q. A -- a suspicious death.

A. Yeah.

Q. And you received that information prior to doing your
autopsy.

A. Yes.

Q. Before examining Lincoln Penland.

A. I did.

Q. And you mentioned in your direct testimony that

during the autopsy, standing there in the room next to you or
near you, was Lieutenant Smith from Roy police; is that true?
A. Yes.
Q. Also standing next to you or near you in the autopsy
was another officer, Danny Hammon, from Roy Police Department.
A. Yes.
Q. Also standing next to you or near you during the
autopsy was Letitia Toombs from the Weber County Attorney's
Office.

A. Yes.
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Q. And isn't it true that Lieutenant Smith, Danny --
Danny Hammon, and Tish Toombs had brought a changing table
that's sitting right there, with them that day of the autopsy?

A. Yes.

Q. Okay. And in your own words, you agree what they
wanted to know was, quote, "They wanted to know whether the
injuries that Lincoln Penland sustained were consistent with a

defect that was in the changing table."

A. That's true.

Q Okay.

A. And my response was, I don't know.

Q Yeah. That was my next question. Your response to
them was, quote, "You couldn't say that for sure.”" Is that
true?

A Yeah.

Q. You told them you couldn't say.

A Yes.

Q. In fact, you agree that you cannot say whether the

changing table was involved or not.

A. That's true.

Q. You can't say whether that's the mechanism for
causing all those severe injuries.

A. That's true.

Q. In fact, fair to say that you characterize the

changing table theory as, quote, "It's an interesting
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scenario, but that you cannot definitively say one way or the

other."
A. That sounds about right.
Q. Okay. And when law enforcement, that day of the

autopsy, showed you that changing table, isn't it true,
Doctor, that what you said was, "It could be; it could not be.
I don't know."

A. Possibly, yeah.

Q. Okay. At this point they hadn't shown you an
interview conducted with a little girl named Brylee Shepherd;
is that true?

A. I've never seen an interview conducted by (sic)
Brylee Shepherd.

Q. You still haven't seen an interview conducted with
Brylee Shepherd.

A. No.

Q. In your testimony prior to lunch here earlier today,
you recognize that there are a few cases in the literature
that does show that toddlers have injured infants.

A. Yes.

Q. But the follow-up gquestion with Ms. Toombs was that,
quote, "Based on the story you were given, it doesn't make
sense." The story that was given to you was given to you by
law enforcement and Ms. Toombs; is that correct?

A. Most likely, vyes.
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Q. Okay. And, again, you've never seen an interview
with Brylee Shepherd.

A. No.

Q. You never examined or met this little boy named

Boston Penland.

A. No.

Q You never inspected Ms. Morley's home, I'm assuming?
A. No.

Q. You never inspected any doors at her home.

A No.

Q. You're not familiar with any information at all about

those doors, are you? Weight, dimensions?

A. No.

Q. Doctor, immediately after the autopsy, you determined
that there was clearly a traumatic injury. That's fair to
say?

A. Yes.

Q. However, based on your findings, you can't say
whether those -- those injuries were accidental or

intentional; is that right?

A. Not just from the findings, no.
Q. You'd agree that an eight-pound bowling ball -- well,
let me -- let me back up. If an eight-pound bowling ball was

dropped onto the head of an eight-month-old, it could cause --

it could certainly cause that skull fracture that you're
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seeing here?

A. I would think that would be possible, depending on
the height that the ball was dropped from.

Q. And you agree that Lincoln Penland's unfortunate
skull fracture could have been caused by a toddler jumping off
the top of a table or something like that and landing on
Lincoln Penland's head?

A. Yes.

Q. You agree that if this happened, it could a plausible
explanation for these injuries that you saw?

A. Yes.

Q. Your professional medical opinion, Doctor, is even
though you can say that for sure that Lincoln Penland did not
cause these injuries himself -- that's a given -- isn't it
true that you cannot say that Lincoln Penland's injuries
occurred at the hands of an adult?

A. I can't say for sure. That's true.

Q. Thank you, Doctor. That's all the questions I have.

THE COURT: Okay. Any redirect from the State?
MS. TOOMBS: Yes. Sorry. Just give me just one
second to flip through.
REDIRECT EXAMINATION
BY MS. TOOMBS:
Q. Now, Dr. Ulmer, I think you testified during your

direct examination that you -- you sent the eyes out to
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Dr. Mamalis, correct?

A. Correct.
Q. And why 1is that?
A. Dr. Mamalis does all of our eye examinations on our

suspicious baby deaths because he is an expert in that area

and we have that service available to us so --

Q. So he -- he's the expert on the eyes, correct?
A. Correct.
Q. So 1if he were to have testified that when you find --

and, again, counsel gave you all kinds of scenarios that could
cause things, but I want to ask you directly about the
findings in Lincoln Penland. When you find diffuse retinal
hemorrhaging, retinal folds, and nerve sheath hemorrhaging,
Dr. Mamalis's testimony was that that is -- the findings,
according to the studies, according to the literature,

95 percent assurance that that is abusive head trauma. Would
you agree with Dr. Mamalis or would you dispute that?

A. No. I mean, I'm not sure about the 95 percent, but
certainly that is generally what is the correlation, yes.

Q. And so we —-- counsel asked you about a number of
studies and I want to just take one of the -- let me ask you
this. Is there a difference between a study and a case
report?

A. Yeah. A case report is usually just one case or

maybe a handful of cases that are somehow related but aren't
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necessarily telling you the exact same thing. So you will
have one specific event that never has been reported in the

literature before and so that's going to be reported as a case

study.
Q. Okay. And I'm going to show you --
MR. BUSHELL: Can I see it first?
MS. TOOMBS: Yeah. This is your perimacular --
MR. BUSHELL: Uh-huh.
MS. TOOMBS: -- retinal folds stimulating --
MR. BUSHELL: From Leuder?
MS. TOOMBS: Yes. I would have pronounced it Leuder.
Thank you.

MR. BUSHELL: How do you say it?

MS. TOOMBS: I would have said Leuder.

MR. BUSHELL: TLeuder. That's probably right. I
don't know.

MS. TOOMBS: I don't know.

Q. (BY MS. TOOMBS) Okay. I'm going to show you this

article that -- that counsel wrote down a --

A. Uh-huh.

Q. This is the perimacular retinal folds article. And
if T -- 1if I could just have you stand -- first off, when was

that article published?
A. 2006, December.

Q. Okay. And as you scan through it -- and you can just
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read it to yourself. You certainly don't need to read all of

it. 1Is that a study or is that a case report?
A. This is a case report.
Q. Okay. And do they give -- I think that counsel said

that the child was six years old and a four-month-old child?
A. Yeah. 1It's actually a 12-year-old and a
four-month-old.
Q. Okay. And how old did that -- or how much -- excuse

me, how much did that 12-year-old weigh?

A. 63 kilograms. So --

Q. And I don't do kilograms.

A. -- multiply that by 2.2 and you get your pounds.
Q. So 63, 2.2, I would come up with about 100 and --

140 pounds, give or take?

A. Yeah.

Q. So certainly different than a 30-pound.

A. Yes.

Q. Okay. And, also, does that case report talk about

the type of fracture?
MS. TOOMBS: May I approach?
THE COURT: Yes.
A. Okay. So we've got a comminuted displaced parietal
bone fracture with subdural and intraventricular hemorrhage
and brain herniation.

Q. (BY MS. TOOMBS) Okay. Is that the extent of what
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they tell you about the --

A. Yeah. And then it goes on to talk about the ocular
findings.

Q. Okay. So let's just talk about the fracture itself.
Comminuted. What does that mean?

A. That means you've got multiple bone fragments.

Q. Is that what we found in Lincoln?

A. No.

Q. Is that more consistent with a crush kind of a

fracture?

A. From what I'm reading here, vyes. I mean, it sounds
like it was pretty extensive, but --

Q. I guess my question would be, would you be more --
would you expect a comminuted fracture -- as opposed to the
type of fracture that we see -- if this was a crush injury?

A. Again, it's going to wvary, but what you're talking
about is basically when you -- for simplicity's sake, you take
a hard-boiled egg and you crush it and you're going to have a
whole bunch of fractures.

Q. And that would be --

A. That's more of a crush injury. But you can see
comminuted fractures also through impact, in my experience.

Q. Okay. But we don't have a comminuted fracture in
Lincoln; is that true?

A. No, we don't. It's more of a -- certainly a
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depressed -- it's more like what they call a ping-pong
fracture where, because it's along that suture line, it's
crushing in and then it's breaking away from the suture lines
as it's buckling in so --

Q. Is that from the impact or from pressure on both
sides, though?

A. I'm not sure I could state.

Q. Okay. All right. Fair enough.

Now, they also talk about where that fracture is located

and I think you said the parietal bone?

A. The parietal bone.

Q. Can you explain to the jury where the parietal bone
is?

A. So the parietal bones are the ones that are right
here. You've got frontal bones in the front, temporal bones
around the ears, and then the parietal bones. And then in the

back, lower, the occipital bones.

Q. Okay. And in Lincoln's case, we have the lower
fracture in the mastoid region?

A. Right. So it's more of a tem -- temporal lobe,
occipital lobe, and along the parietal, all three so --

Q. So in the case study that counsel asked you to -- to
agree with, we had a 1l2-year-old who weighed 100 -- about
140 pounds on a -- that crushed, leaving comminuted fractures,

and essentially a severely -- a completely different injury
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than what we've got here.

A. Yeah.

Q. To your knowledge, 1is a three-year-old going to weigh
160 -- or 140 pounds?

A. No.

Q. They do also, however, talk about the effect on that

child. What was the effect on that child? I can point it out

to you if you don't want to spend a whole lot of time looking

at it.
A. Immediate -- the infant was immediately unresponsive.
Q. Of this scenario, that would be about the only thing
that you would -- that you found -- that you would expect to

have found in Lincoln?

A. That's also similar to what I would expect to be
found in Lincoln. I would not expect him to be conscious.
Q. Okay. Rather than go through a whole bunch of

studies altogether, I'm going to come back to that a little

bit. But -- well, let me just -- let me just go through the
studies.

Are you familiar with a per -- person by the name of
Matthew -- Dr. Matthieu Vinshon -- Vin -- Vinshon -- and I'm

sure I'm butchering his name.

A. I -- I don't know.
Q. Again, the -- I don't read the author, I read the
facts.
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A. (Unintelligible)

Q. Okay. I'm going to show you a discussion of a
study -- make sure I point you to the right spot -- I
apologize. That's a different one.

A. Oh, Dr. Frasier.

Q. Well, I've got -- I've got this one handy. Maguire.

Are you familiar with Maguire?

A. I don't know.

Q. Okay. Let's see. This is a synopsis of a study
completed in 2009 by Maguire, et al. 1I'll give you a minute
to just read that.

A. Okay.

Q. Does that sound familiar, like something you might

have heard?

A. Yeah.

Q. Okay. And what was the conclusion in that study?

A. They're basically comparing -- attempting to compare
accidental and non-accidental trauma and that the -- the main
distinguishing feature was apnea or not breathing. Authors

also found retinal hemorrhages that were strongly associated
with the inflicted brain injury with a positive predictive
value of 71 percent and -- I can't remember what OR stands
for and they're not explaining it right here, but they're
going to some statistics just indicating that a child with

intracranial injury who has coexistent retinal hemorrhages 1is
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significantly more likely to have inflicted blunt force trauma

than -- than non-inflicted.
Q. Okay. And would you agree with those findings?
A. Again, it's -- each scenario is going to be
different. So certainly, you know, with what they're

reviewing, it's possible.

Q. Okay. So as you mentioned, each scenario is going to
be different. Is it, therefore, important to have all the
information possible for you when making a -- a conclusion?

A. Yes.

Q. So, in other words, having law enforcement available,
talking to you, that's important to your job.

A. Yes.

Q. We've talked a lot about the retinal hemorrhaging.
Counsel also talked about short falls and your understanding
of short falls. Now, in this case we have a little girl who
says Boston picked up his brother and dropped him, kicked him,
stomped on him, and slammed his head in the door. We also
have seen a video of Boston, at the time, 30 pounds, trying to
pick up the doll. Brings me to a very important point that I
forgot to ask you earlier. What was Lincoln's weight at the
time of his death?

A. His weight was 8 kilograms or 17.6 pounds.

Q. 17.6 pounds. So there was a reenactment done with

Boston picking up a 12.6-pound dummy where he got him up --
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MR. BUSHELL: Objection, Your Honor. This is
outside the scope of cross-examination.
MS. TOOMBS: I would disagree, Your Honor. Co

asked about falls and so the only fall that is describe

well

unsel

d is

something that Boston picked him up. So that's -- we have to

bring it back to what are the facts in this case.
THE COURT: 1T think it's within the scope. 1I'
overrule the objection.

MS. TOOMBS: Thank you.

11

Q. (BY MS. TOOMBS) He picks up the baby, the doll, gets
it -- I'm probably being generous -- but maybe 6 inches off
the floor before his arms give out and he says, I -- well, he
says, I can. 1Is a fall from 6 inches going to cause the
fracture that you saw in Lincoln?

A. No.

Q. Is a fall from 6 inches going to cause the -- the
rest of the injuries that you see?

A. No.

Q. In fact, stomping on, kicking, can it cause the
constellation of injuries that you see in Lincoln?

A. No.

Q. How about pushing the door closed on his head?

A. No. I didn't have any injuries on the other side of
the head.

Q. And that's why that's important to you, correct? No
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injuries on the other side?

A. Correct.
Q. If it's hitting here hard -- oops, hitting here hard
enough to fracture -- excuse the pun -- but certainly it's

going to leave a mark here, correct?

A. I would hope so, yes.
Q. Okay. Now, this was asked early on. The -- whether
or not you had ac -- whether or not you had reviewed the

prenatal, well-child, and birth records of Lincoln Penland.
In an autopsy on a child that's eight months old with obvious
signs of trauma, is it important for you to review the
well-child, birth records, prenatal records?

A. Actually it's important in any infant autopsy and the
fact that I didn't have them was very surprising to me because
I usually always request those records, but I had so much
information from the Safe and Healthy Families already
covering those issues, as well as other physicians within the
hospital that were questioned, that I felt like that

information had been already covered.

Q. Okay. So you had enough information to make your
determination?

A. I felt I did, yes.

Q. Are fractures different? I mean, I guess we've

already talked about parietal fractures versus the fracture

that we see here. When -- when you say to counsel, yes, a
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fall can cause a fracture --

A. Uh-huh.

Q. -- are there different levels of fractures that you
can see?

A. Sure. Sure. The fractures that are generally
associated with lower heights are what are considered linear
fractures. They're usually going to be in a more obvious area
for impact. So, generally, parietal bone is a common area.
So these are fractures that they really don't have to do
anything more than evaluate the child and make sure that
there's not any other intracranial bleeding or anything
associated with it. And then other than that, there's really

no significant problems with it. They tend to heal up and be

fine with no -- no ramifications from it.

Q. Now, counsel asked you if -- would it be consistent
with -- I can't remember exactly how he phrased it -- but loss
of appetite, would you expect to see that in a -- in a

traumatic head injury, loss of appetite, and I believe that
you indicated yes.

A. Yeah. 1It's going to depend on the scope of the
injury. You know, you can certainly have someone who has a
concussion and they will have severe headache, they will feel
nauseous, they may not want to eat anything because they feel
nauseous. There is a spectrum of symptoms that you'll see

depending on the seriousness of the head injury and that's
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going to vary from the type of head injury as well as any
complications that might be associated with it.

Q. And you've used the example a couple of times,
concussion, like a football player or a baseball player that
gets hit in the head. And that's a concussion, correct?

A. Right.

Q. Is that the type of injury that we're -- that you
were seeing in Lincoln Penland?

A. No. This is a more extensive injury with the
intracranial bleeding. We've got subdural and subarachnoid
hemorrhage, both, in addition to this significant skull
fracture that I would expect the symptoms to be more
pronounced than an infant who's maybe just cranky or not

eating well or sleeping a lot.

Q. More than that is what you would expect from Lincoln.
A. Yes.
Q. Okay. ©Now, you indicated law enforcement brought the

table down to you at autopsy and said, 1is this what did it?

A. Yes.

Q. And you said, I'm not going to say for sure. Right?

A. Right.

Q. Is it consistent with the injuries that you are
seeing?

A. It could be.

Q. Okay.
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MS. TOOMBS: Let me just check one thing.
Q. (BY MS. TOOMBS) Counsel -- I'm not sure where the
bowling ball came from, but counsel asked you about dropping

an 8-pound bowling ball on Lincoln's head, if that would cause

the injuries that you're -- you're seeing. And --
A. It came from the prelim hearing.
Q. Oh, is that what it came from? Okay. But in that

scenario, would that cause fracture to the left arm --

A. No.

Q -- and fracture to the right arm?

A. No.

Q Would grabbing the child, shaking him, slamming him

into that changing table, cause those -- all of the injuries
that Lincoln had?
A. It potentially could.
MS. TOOMBS: No further questions.
THE COURT: Any recross from the defense?
MR. BUSHELL: Yes.
RECROSS-EXAMINATION
BY MR. BUSHELL:
Q. I'm sure you were hoping I said no. There's only a
few.
I -—- I think one thing is clear. I think we would all
agree here when it comes to retinal hemorrhaging, abusive head

trauma, shaken baby syndrome, you would agree, the science 1is
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unsettled.

A. Yes.

Q There's a —--

A. A broad spectrum of opinions.

Q Medical opinions, scientific opinions.

A Yes.

Q. Clearly -- clearly, a three-year-old does not weigh

100-plus pounds, would you agree? I think we all agree. But
your testimony is that if an 8-pound bowling ball was dropped
onto an eight-month-old's head, it could certainly cause this
skull fracture of this magnitude. That was your testimony.
Is that true?

A. I said depending on the height, yeah.

Q. Okay. And you also agree that Lincoln Penland's
skull fracture, the one that you observed and that you saw
here, could have been caused by a toddler Jjumping off the top
of a table or something like that and landing on Lincoln

Penland's head. Is that true?

A. Yes.
Q. And you agree that if this happened, that would be a
plausible explanation. That was what you testified to,

correct?
A. That's correct.
Q. You also indicated that each scenario is going to be

different and it's important to have all the information
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possible in making a conclusion. You agree with that.

A. Yes.

Q. Have you ever seen the interview with -- with Brylee
Shepherd?

A. No.

Q. Have you ever seen the interview with this CPR doll,

with Boston Penland trying to pick it up?
A No.
Q Never saw it.
A. No.
Q You never saw how high Boston Penland was able to
pick up that child from his knees, kneeling right next to it,
with weights put directly in the middle. You never saw that.
A. No.
Q. You also never saw a door —-- or any door, for that
matter, as it pertains to this case.
A. Correct.
Q. But you do agree that each scenario is different and

that it is very important to have all the information possible

when making a conclusion. You agree.

A. Yes.

Q. And lastly, again, you cannot say for sure that
Lincoln Penland -- or that his injuries occurred at the hands

of an adult. Is that true?

A. That's true.
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Q. Thank you, Doctor.

THE COURT: From the State?

MS. TOOMBS: Only a couple more questions,

Your Honor. Attorney questions.
FURTHER EXAMINATION

BY MS. TOOMBS:

Q. Again, we focused an awful lot on that fracture in
the head. And -- and we're going far afield of what Brylee
Shepherd even contemplated in what she says because she never
says he jumped off of anything. She never says he kicked or
anything.

MR. BUSHELL: Objection, Your Honor.

Q. (BY MS. TOOMBS) All he says -- all she says is he
kicked him, stepped on him --

MR. BUSHELL: May I object here?

MS. TOOMBS: Sorry.

MR. BUSHELL: Hence the objection. This is assuming
facts not in evidence. There's been -- as the doctor
indicated, she hasn't seen the video. I have never once
indicated exactly what Brylee Shepherd said. Ms. Toombs is
now telling the doctor what she said, which was not
admitted -- the doctor has not seen the video.

THE COURT: Okay.

MS. TOOMBS: It isn't facts not in evidence. It

is -- the facts are in evidence. The jury watched that video
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last week. And counsel is -- is now saying -- I mean, if you

want to talk about facts not in evidence, there's no evidence

indicating that he jumped off the table. There's no evidence
indicating any of these -- the bowling ball scenario, none of
that.

THE COURT: 1I'll overrule the objection. I think you
can ask it.

MS. TOOMBS: Thank you, Your Honor.

THE COURT: Depending on how it ends. I've only
heard a part of it.

MS. TOOMBS: Okay. Fair enough.

Q. (BY MS. TOOMBS) So in the scenarios that counsel has
presented, you said, yes, that could cause a fracture.

A. Yes.

Q. Okay. However, the facts of this case are a 30-pound
three-year-old kicked him, picked him up by one hand, dropped
him, slammed his head in the door, and stepped on him. Would
those -- those four things be sufficient, in your opinion, to
cause all of the injuries that you see in Lincoln Penland?

A. No, they would not.

Q. You have -- in fact, would any of those scenarios
cause the bilateral humeral fractures?

A. No.

Q. And you would agree that it's important to consider

all of the findings. True?
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A. Yes, wvery much.

Q. And you would agree that all of the injuries that are
found in Lincoln Penland are important to consider.

A. Yes.

Q. And regardless of the -- the, I guess, status of
shaken baby or abusive head trauma, if you want to call it

shaken baby, is this, in your mind, strictly a shaken baby

case?

A. No.

Q. Why?

A. I have a definitive skull fracture with multiple
layers of hemorrhage throughout the -- the meninges, and so

that is the primary cause of injury, from my perspective.
Q. Okay.
MS. TOOMBS: Just one moment, Your Honor.
Q. (BY MS. TOOMBS) You would agree that Lincoln
Penland -- here I am cross—-examining. I'm sorry.
Counsel -- Counsel indicated that -- or -- well, yeah,

indicated that you can't tell us who inflicted these injuries,

true?
A. That's true.
Q. Can you tell us who didn't? ©Namely, did Lincoln

Penland cause these injuries to himself?
MR. BUSHELL: Objection, Your Honor. Calls for

speculation. The doctor has already said she can't answer
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that gquestion. Now, the -- the State is asking her to

speculate.

question.

THE WITNESS: I think I can answer that question.
MS. TOOMBS: I --
THE COURT: I'm sorry?

THE WITNESS: I said I think I can answer that

THE COURT: Okay. Could counsel approach the bench?
MS. TOOMBS: Certainly.
(Discussion at the bench at 3:19:33.)

THE COURT: I thought she already answered that

before and said she -- Lincoln could not have caused these.

Did I misremember that?

couldn't

answered

question

these infj

MS. TOOMBS: I don't really know.

MR. BUSHELL: All she said was she knows that Lincoln
have caused it. He didn't cause it to himself.

THE COURT: Right.

MR. BUSHELL: Other than that, she can't say. She's

that. It's been asked and answered.
THE COURT: Well, I -- I thought that was the
you Jjust asked.

MS. TOOMBS: That is the question. Did Lincoln cause
uries to himself?
THE COURT: So is there an objection to that?

MR. BUSHELL: Asked and answered.
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THE

COURT:

You can't use it now.

MR.

BUSHELL:

thought the question

THE

MR.

MS.

MR.

THE

MR.

COURT:

BUSHELL:

TOOMBS :

BUSHELL:

COURT:

BUSHELL:

Well, now I've suggested that to you.
It's tainted.
Okay. Strike that. I'1ll be honest, I
was Boston.
Oh, no, it was Lincoln.

I thought you used the word "Boston."

No. Lincoln.
Okay.
And I -- I thought she had asked --

For fair game, then, I'm not going to

object with asked and answered --

THE

MR.

answered.

THE

MR.

THE

MR.

record here.

ultimate con

MS.

MR.

COURT:

BUSHELL:

COURT:

BUSHELL:

COURT:

BUSHELL:

Okay.

-- although it has been asked and

Before -- before --
But if --
Oh.

--— if this line -- and I'll just make a

If this line of guestioning is going to the

clusion,
TOOMBS :

BUSHELL:

that has been asked and answered.

No.

She's made it a determination that it

does call for speculation.

MS.

TOOMBS:

And I will -- I'll be perfectly honest.

I'm going to ask her if he could have caused it because of
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that jury questionnaire —-- question about where would
Lincoln's head be on the changing table, I'm just going to ask
her if bouncing his head against the rocking chair could have
caused it.

THE COURT: Against the highchair?

MS. TOOMBS: Against the highchair.

THE COURT: Oh. You okay with that?

MR. BUSHELL: That's fine.

THE COURT: Okay.

(Proceedings resume in open court at 3:21:00.)

THE COURT: -- Doctor.

THE WITNESS: Yay.

Q. (BY MS. TOOMBS) Could Lincoln Penland have caused

these injuries to himself?

A. No.

Q. All right. I'm going to roll out here what's been
marked as State's Exhibit 147. You've seen the changing
table. You have not seen this. Is this correct?

A. That's correct.

Q. Okay. If the history that you're given is he was
bouncing back and forth and bonked his head on this -- on this

highchair, would that have caused those injuries?
A. No.
MS. TOOMBS: Moment to confer, if I may.

THE COURT: Uh-huh.
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MS. TOOMBS: No further questions.

THE COURT: Okay. And from the defense?

MR. BUSHELL: ©No, Your Honor. Thank you.

THE COURT: Okay. Any question for Dr. Ulmer from
any member of the jury? Looks like we have a few.

Counsel, if you'll join me at the bench.

Jurors ask questions, so they write them down, bring
them up to the bench. If they're appropriate, then I'll ask
them.

THE WITNESS: Okay.

THE COURT: Thank you.

(Conference at the bench at 3:22:18.)

(Counsel confer.)

MR. BUSHELL: What are the causes of subarachnoid
hemorrhage in an infant's head (unintelligible), and would any
of these causes be considered in an infant having a skull
fracture?

(Off-the-record discussion)

THE COURT: They're smarter than all of us.

MR. BUSHELL: From the information gathered at
autopsy, from your perspective, (unintelligible).

I like them.

MS. TOOMBS: The only concern that I have is that
this -- this shows exactly -- this shows exactly the concern

that the State raised earlier with these scenarios that
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Mr. Bushell is raising. I mean, Brylee's statement doesn't
say anything about an edge of a table. That's been -- that's

a hypothesis and I'm worried that the jury is seeing it as

fact.

THE COURT: So are you objecting to me asking them?

MR. BUSHELL: We're okay with them.

THE COURT: With all of these, right?

MR. BUSHELL: Yes.

MS. TOOMBS: Uh-huh.

THE COURT: And both sides are? Okay.

(Proceedings resume in open court at 3:24:21.)

THE COURT: -- question. And this will prove my
point yesterday when I was complimenting the jury that -- how

bright they are. They're very bright and they're very
attentive, so I think you'll agree. And it's always awkward
to have the dumbest person in the room read the questions, but
here I go. Here's gquestion number one. It's a -- it's got
multiple parts, so I'll try to do it Jjustice.

From the information gathered at autopsy and from
your perspective as assistant medical examiner, can you
include or exclude the likelihood of impact with one or more
of, number one, a flat surface, for example, a floor or a bat.

I'll stop there. And then go -- there's two more
parts.

THE WITNESS: A floor or a bat? The floor --
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interesting concept. So the -- the thing about the particular
fracture that's so interesting is that there's really no
external trauma, like, to that ear. You've got this ear

that's right where all of that contusion is and right in front

of the skull fracture. So it seems like it would be more
consistent -- of those two, it would be more consistent with
like a bat. Because you're getting impact and you have all of

that subgaleal contusion and scalp contusion along that --
that's kind of running along the -- the fracture line.

THE COURT: Okay. Thank you. Then I'll go to part
two. So, again, the preface is: Can you include or exclude
the likelihood of impact with one or more of; then, number 2,
an object where two surfaces meet like the edge of a table?

You okay?

THE WITNESS: I'm not gquite sure -- edge of a table,
like this type of an edge. Again, unless it's padded, it
seems less likely because there's no defined contusion or
abrasion along that fracture line, so it seems like it would
be more with something that's padded as opposed to just like a
sharp edge.

THE COURT: Okay. And again, the preface is: Can
you include or exclude the likelihood of impact with one or
more of, number 3, an object where three surfaces meet next --
or meet, like the corner of a table or instrument with a

pointed end?
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THE WITNESS: And that seems very less likely,
Again, it would --

THE COURT: You okay?

MS. BLUM: (Unintelligible)

THE WITNESS: There's not a -- there's not an
exterior injury that would go along with, like, that kind of
pointed scenario like that.

So, again, if it were like a padded corner then
maybe, but it seems like less likely with that sharp of a
point.

THE COURT: You okay?

MS. BLUM: (Unintelligible) a tickle. Sorry.

THE COURT: Oh, okay.

And the next part of this three-part question: 1In
your interaction with professionals at Children's Primary
Medical Center, law enforcement, or at the roundtable
discussion, were you informed of any person -- were you
informed of any reason -- excuse me —-- why anyone might
inflict the trauma documented in your report?

THE WITNESS: The only thing that was mentioned
was that -- the possibility that there was some jealousy
issues between the older brother and the baby, and so that
might be one thought of why Boston would want to cause injury
to the baby. But then there's no other scenarios mentioned

where Boston was ever aggressive to Lincoln, so —-- and there
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were —-- there were no other explicit indications of anybody
having a reason to injure the baby.

THE COURT: Okay. Now, here -- I'm hoping I read
this one correctly: What other causes of subarachnoid
hemorrhage have you seen, read, or heard of in infants?

THE WITNESS: So you can have subarachnoid hemorrhage
associated with, for example, meningitis, as a natural cause.
If the person has a coagulopathy, meaning they have an
abnormal bleeding disorder. There was some indication in this
particular infant, where he came into the hospital and he did
have a little bit of a coagulopathy going on, but that's
something that's not uncommon for a traumatic injury, to have
your -- your labs be a little bit abnormal.

And so other causes -- even being on a respirator for
an extended period of time, because you start to get breakdown
of those cells and so then you tend to possibly get some
leakage, kind of secondhand, that might give a subarachnoid
hemorrhage. It would be just, like, pretty thin, though, and
not very impressive.

THE COURT: Okay. And our last question: Would any
of these causes be considered in an infant having a skull
fracture as in Lincoln Penland's case?

THE WITNESS: No. I mean, the skull fracture and the
subarachnoid and subdural all go hand-in-hand with the

traumatic event and you can't really separate one from the
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other. So it's -- I believe it all happened at the same time.

THE COURT: Okay. Thank you. Were there any other
questions from any member of the jury?

Okay. Not seeing any.

Any other questions for Dr. Ulmer from the State?

MR. MILES: One moment, Your Honor.

THE COURT: Ms. Blum, do you need a minute?

MS. BLUM: Uh-huh. When you guys are done, yes.

THE COURT: Oh, never say that to the Court.

MS. TOOMBS: Yeah. It -- it is 3:30, if we want to
take a -- a quick break and allow her to -- to have a moment
that's --

THE COURT: Do -- do you need a break? Well, 1if

they're done with questions, though, we'll take a break no
matter what. I'm just worried about Dr. Ulmer. I'm trying.
How's the temperature for you? Are you okay?

THE WITNESS: 1I'm good.

THE COURT: Sorry about our air-conditioning. They
promise to fix it as soon as I'm done with this trial.
So that's -- I mean, really, they said the 12th. That's our
next to the last day.

MS. TOOMBS: No questions, Your Honor.

THE COURT: And from the defense?

MR. BUSHELL: Just one.

THE COURT: Okay.
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FURTHER EXAMINATION

BY MR. BUSHELL:

Q. Doctor, and I'll just ask it from here. You
mentioned that during, perhaps, the roundtable or at some
point the question was asked from a juror whether you were
informed of any reason why someone might inflict these
injuries upon Lincoln Penland. You mentioned that there was
some jealousy 1ssue between Boston and Lincoln. Do you know
who told you that?

A. No. There was just -- I don't know if it was in the
police records or Jjust general conversation with somebody
during the investigation, that plausible explanation of why
Boston would want to hurt Lincoln -- because there was some
thought that Boston was causing the trauma, as was brought up
here.

Q. Did they tell you -- did they tell you where that
information came from?

A. No.

Q. Okay.

MR. BUSHELL: Thank you, Doctor.

THE COURT: Any follow-up questions from any member
of the jury for Dr. Ulmer?

Okay. Seeing none.

MS. TOOMBS: Your Honor-?

THE COURT: Yes.
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MS. TOOMBS: That raised a question for --
THE COURT: For the State?
MS. TOOMBS: -- the State. Yes.
THE COURT: Okay.
FURTHER EXAMINATION
BY MS. TOOMBS:
Q. Now, you indicated that you don't remember exactly,
but that may have been something that came up at the

roundtable or fatality --

A. (Overtalking) or at the fatality review board.
Q. Okay.
A. Potentially. I don't know. You know, this case has

been going on for so many years.

Q. It could have even come up more recently than that?
A. Yeah.
Q. And the -- again, just so the jury understands

context, the fatality review was done on March 19th; is that

true? Of 20147

A. I don't know. I -- I'm not keeping track of that
so —-

Q. Okay.

A. We do it monthly. And so depending on whether the --
the purpose -- going back to the fatality review board -- is

in a case where there's something that's life-threatening that

happened is they want to have an early review -- because
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normally we're doing it like three months after we do the
autopsy. But if there's a scenario where there's concern that
one of the other children in the family might be injured or
something to that effect, we'll review those deaths, like, as
soon as possible so, like, the same month or shortly
thereafter, depending on where it falls with our review.

And so the whole point is to provide service to the
family or service to any other potential victims or that kind
of thing. And -- and so --

Q. So if that question came up based on this interview

with Brylee Shepherd, that could potentially have been

something that was discussed at the -- at the fatality review?
A. Maybe, yeah.
Q. And in any way, does it change the testimony that you

gave here today as to whether or not the injuries she
described could cause -- or the -- the -- excuse me, the
mechanisms that she described could have caused the injuries
that you saw in Lincoln Penland?
A. No, not with that full constellation of injuries.
Q. Okay.
MS. TOOMBS: No further gquestions.
THE COURT: Anything from the defense?
MR. BUSHELL: No, Your Honor. Thank you.
THE COURT: Any other question from any member of the

Jjury?
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Okay. Thank you, Doctor. You can step down.

Now from the State, where are we at at this point?
Normally, we would take a break here, but I'm wondering, are
we taking a big break?

MS. TOOMBS: Unfortunately, yes, Your Honor. As I
informed the Court this morning, we had a -- a witness that
had a medical issue come up and is not able to be here today.
We -- we had intended to rest today with Dr. Ulmer's
testimony, but as it sits, we've got a couple more witnesses
that just could not be heard today.

And we would ask that we break today and that
Dr. Ulmer be excused, but that we reconvene on Wednesday
morning.

THE COURT: Okay. Any objection to Dr. Ulmer being
excused?

MR. BUSHELL: No, none at all.

THE COURT: Thank you, Dr. Ulmer.

And any objection to the break, then, for --

MR. BUSHELL: No.

THE COURT: Okay. That's why I held off and tortured
you, Ms. Blum, is I thought we were about done and that we
were going to be done not just for a break, but for the day.

Okay. Members of the jury, you know the drill by
now, but it's been a while since I've read these so I want to

read them again, about your behavior, because this is another
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Members of the jury, welcome back. We hope you had a
good rest over the last day or so. And you'll notice the
weather is a little cool in here today. We'll reverse that on
Friday, I think, so you might -- kind of watch the weather,

dress accordingly, because the air conditioner is not
operating yet so this is just air that's circulating and I
don't know why it's so cool today, but in any event, welcome
back.

I will turn to the State now. They're going to call
their next witness. This witness is taken a little bit out of
order because you'll recall we left off with Lieutenant Kevin
Smith and we weren't finished with him, but we're going to
take this witness out of order and then I think the State will
return to Lieutenant Smith.

So if the State will call the next witness, then?

MS. TOOMBS: Thank you, Your Honor.

The State would call Dr. Nick Mamalis.

DR. NICK MAMALIS,
being first duly sworn, testifies as follows:
DIRECT EXAMINATION
BY MS. TOOMBS:
Q. Good morning. Will you please state your name for
the record?
A. Yes. Nick Mamalis.

Q. And what is your current occupation?
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A. I'm an ophthalmologist. I'm professor of
ophthalmology at the Moran Eye Center of the University of
Utah.

Q. Okay. What does that entail? What does that mean?

A. I have a full clinical practice where I see patients
in the clinic who have ophthalmic problems. I do the surgery
on those patients. I teach residents, students, fellows. I
go to the veterans hospital, but I also do the ocular
pathology for the Moran Eye Center.

Q. Okay. And I'll come back to the ocular pathology
here in just a moment. Do you -- did you receive any
training -- specialized training in order to attain your
position?

A. I did. I -- do you want me to go back through all of
my training or just that pertinent to the pathology --

Q. Yeah. If you could just give us a -- a history of --
of where you started and how you ended up being the -- the
person that you are today?

A. Certainly. I did my undergraduate training at
Harvard University where I got a BA in biochemistry. And then
I did medical school training here at the University of Utah.
I did my training in ophthalmology at Loyola University in
suburban Chicago, following an internship in internal
medicine. And then I did a year of ophthalmic pathology

fellowship, also here at the University of Utah.
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Q. Okay. And do you currently hold any licenses in your

field?
A. Yes. I'm licensed at the -- in the State of Utah.
Q. All right. Any certifications, of that -- anything

of that nature?

A. Well, the ophthalmic pathology is a fellowship
training position. There are no certifications on any of the
ophthalmic fellowships, but I am fellowship trained.

Q. Okay. And you also indicated that you currently are

a professor at the university, as well?

A. Yes, ma'am.
Q. So you mentioned that you do ocular pathology for the
Moran Eye Center. Can you explain to the jury kind of what

that means?

A. Certainly. When tissue is removed from the eye or
around the eye or the eye itself, then it gets sent to my
laboratory and what we do is we examine the tissue. We call
this grossly. We just look at it with a -- with a small
microscope and measure it, see what the tissue looks like.
Then we section it and the technician will prepare it for
processing and cutting. And then we put special stains on it,
then we actually look at the tissue under the microscope and
from that we can tell exactly, you know, what has happened to
the tissue.

You know, we get -- we get tumors, we get eye diseases,
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we get entire eyes, we get the tissue from around the eyes.
Because the intermountain area does not have a lot of academic
medical centers, we pretty much get any significant eye
specimen for about six and -- six-and-a-half states gets sent

into our facility and that's what we look at.

Q. And how long have you been doing this?

A. This will be coming up on my 30th year in July.

Q. So fair to say you'wve looked at a number of eyes?

A. Indeed, I have.

Q. All right. 1I'm going to ask you to take your
attention back to February of 2014. Were you asked to examine

the eyes from an eight-month-old baby by the name of Lincoln
Penland?

A. I was. And when the medical examiner does an autopsy
on a patient and there's a question involving the eyes, they

will actually remove the eyes at autopsy and they'll send them

to my laboratory. And so we received the eyes from Dr. Ulmer
on this -- on this young child.
Q. Okay. And why did she have a question about the eyes

in this case?

A. There was an examination of the eyes done at Primary
Children's Hospital that -- that was noticing some
abnormalities in the eyes that led to some -- some suspicion
that there were some issues going on and that's why they sent

the eyes to us for analysis.
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Q. Okay. And what were the abnormalities that were
noted at Primary Children's?

A. They were finding signs of retinal hemorrhages in
both eyes when the -- when the child was examined.

Q. And so what is that concerning for?

A. Retinal hemorrhages is always concerning for, you
know, potential abusive head trauma and that's -- especially
when it's bilateral and when it's relatively extensive, when

it's widespread like it was in this child.

Q. Okay. You mentioned earlier that you -- the -- the
process that you go through, the -- the first gross
examination and then the microscopic examination. Did you do

that in this case?

A. Yes, we did.
Q. All right. I am going to show you what has been
marked -- I'm going to actually show you a number of slides or

photographs that have been marked Exhibits 107 through 120.
And I'm just going to show them to you in paper first and have
you Jjust kind of scan through them, see if you recognize
these.

A. Yes. These are photographs of, first of all, normal
eyes, just to show what normal anatomy looks like, but then
also of both the right and the left eye on this child, both on
gross examination and on microscopic.

MR. BUSHELL: Your Honor --
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Q. Okay. And --
MR. BUSHELL: -- if I can just object here quickly.
I haven't had a chance -- before he begins testifying about
them, can we Jjust review them quickly?

MS. TOOMBS: Yes. If T may take them back, just one

moment.
THE WITNESS: Uh-huh.
MR. BUSHELL: Thank you.
Q. (BY MS. TOOMBS) So these are slides that you -- you

looked at, you've prepared both in the examination of Lincoln
Penland in 2014 and then, also, in preparation for coming here
today. Is that true?
A. That is correct, vyes.
Q. Okay.
MS. TOOMBS: Move to admit Exhibits 107 through 120.
MR. BUSHELL: ©No objection.
THE COURT: Okay. State's Exhibits 107 through 120
are received.
MS. TOOMBS: Permission to approach?
THE COURT: Yes.
MS. TOOMBS: And publish?
THE COURT: Any objection to publication?
MR. BUSHELL: ©Not at all.
THE COURT: Okay. They may be published.

MS. TOOMBS: All right. Give me just one second here
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to make sure that this is going to work for me. All right.
It looks like it is. We're going to dim the lights a little
bit to make it easier. Your Honor, may the witness step down
so that he can point as we explain?

THE COURT: Sure.

Q. (BY MS. TOOMBS) I'm going to show you what's on the
screen right now as Exhibit 107. Can you explain to the jury
what this 1is?

A. Yes, but I -- I don't think I need a microphone.
I've never been accused of speaking softly, (unintelligible),
so if you can't hear, please let me know.

This is actually a picture of a normal autopsy eye. So
when an autopsy 1is done, someone has passed away and the eyes
are removed. They are removed from -- from the head, and then
when we receive them in the laboratory, we actually section
them. So we cut them. So this is what a normal looks like.
And this is in an eye that has just literally been cut in half
right in -- you know, right in the middle.

And when you look at it, what you see is you see -- this
is the front of the eye. 1It's called the cornea. And then
there's the color part of the eye, the iris; the lens of the
eye; and, then, back here, this is what we're going to be
spending a lot of time talking about. This is the retina.

And so the eye itself is hollow. 1It's like a big hollow

ball. TIt's lined by retinal tissue which is much like the
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film in a camera, and that's the part of the eye that helps us
to see. That's what really perceives the light when the light
comes in. And so this is the retina.

Now, when an eye is -- is taken postmortem, meaning after
death, there is a little bit of shrinkage that takes place of
that eye. And so what you see is these little white wrinkles
in here. So this is like, you know, something that -- that

you left in the dryer too long and it comes out wrinkled. And

so that's what this looks like. These are a normal artifact
that we see in an -- in an eye that -- that's been done at
an —-- at an autopsy.

And then coming from behind the eyes, the optic nerve,
and that's the part of the eye that connects the eye to the
brain.

And so we're going to talk a little bit about some of the
findings in this particular case, especially concentrating on
the retina here and especially concentrating on the optic
nerve behind the eye. So I thought it was nice to just show
you what we're talking about here, normally what you should
see. And that is what a normal looks like.

Q. Okay. So if you can advance to Exhibit 108. This is
a slide entitled EP141730D Penland. First off, can you
explain what that means, what that designation is?

A. Yes. Basically EP just stands for eye pathology.

And so we label specimens as they come into the laboratory for
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each year sequentially. And so this just means that this was

the 173rd specimen we received in 2014 in the laboratory. OD
means right eye. And this was the -- the child, Penland, we
looked at.

So this is the eye. 1It's been cut in half and we're
looking on the inside now. So as you look in the inside, this

is the part of the eye, the retina, that we had talked about,
and these are those little artifacts or wrinkles that we have
talked about.

Now, what's different here is you see these little areas
of this reddish brown splotchiness right here. These are
hemorrhages. And this is what it looks like grossly, meaning
when we've just taken the eye and cut it in half and just
looked at it when we took the picture with the camera, and you
can see these hemorrhages are relatively extensive. They're
all along here. This is the front part of the retina, the
anterior part. This is the back part, posterior part. And
you can see that these hemorrhages are present throughout the
entire retina right there.

Q. And is that a sig -- well, first off, what is a
hemorrhage, I guess?

A. Hemorrhage just means bleeding. And so this is an
area where there's been bleeding focally in the retina.

Q. Okay. And is this a significant finding in -- in

your opinion?
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A. This is a -- a significant finding. Whenever we find

findings like this, this really raises a suspicion for abusive

head trauma. So this is a significant finding.
Q. Okay. Let's move to Exhibit 109. And, again, we've
got a -- a designation at the top, EP141730D Penland, same

designation, same explanation?

A. Exactly. And this is the right eye, once again, cut
in half although we're looking at it a little bit differently
here. When you look at this one, this is the front of the eye
here and this is the lens of the eye right here. And, again,
if you're looking at the retina right here, this white tissue,
the retina, these areas right here anteriorly, you can see
it's very extensive all the way from one end of the eye to the
other end of the eye, you see these areas or these hemorrhages
here in the retina in the right eye.

Q. Okay. Moving forward to Exhibit 110.

A. Now, this is what the retina looks like after we
processed it and are looking at it under the microscope. So
this is a microscopic view. This is what we look at when
we're looking at the microscope. And this is very, very busy,
so don't worry about that, but just realize that the retina
has multiple layers in it. The multiple layers are the cells
here and this is the part on the inside. We call this the
internal part of the retina; and this is the outside, the

external part. So normally when you look through here you see
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these cellular layers and the connections between them and
this is what a normal retina would look like.
Q. Do you have an example of what Lincoln's retina

looked 1like?

A. Yes. So when we go to the next slide --
Q. And this --
A. -- this is, once again, Lincoln's right eye. This is

the microscopic view, and now this is the front part, the
anterior part. This is where we saw a lot of those
hemorrhages on the gross examination. If you look right here,
all of this bright red on here is blood, it's hemorrhage.

And so you see the hemorrhage here, not only on the
inside layers of the retina, but also in the deeper layers of
the retina. So it's most prominent here on the innermost
layers, the inside layers of the retina, but if you look right
here, you can see all of those areas of hemorrhage that are in
the deeper layers of the retina, also.

Q. And this is Exhibit 111, for the record. The -- and

you said this is just a close-up of --

A. This is -- this is a lower power.

Q. Okay.

A. And then what we did is we took a little bit of a
higher power. So this is now looking at the same area --

Q. And this is --

A. -- and we had a higher power.
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Q. And this is Exhibit 112.

A. Yeah. And what you can see right here, again, is
here's the retina and you see all of this blood here in the
inner layers of the retina, but also blood here in the outer
layers. And so these hemorrhages were found in all of the

layers of the retina, especially in the anterior part of

the -- of the retina.

Q Okay. And let me ask you again, is that significant?

A That is -- this is very significant.

Q. And so far we're simply talking about the right eye.

A This is just the right eye so far.

Q. Okay. If we could move on to Exhibit 113. Is this,
again, a portion of -- or a slide of Lincoln's eyes?

A. This is a slide, once again, from Lincoln's right
eye. Now this is looking at a specific part of the retina.
And the center of the retina is called the macula. And the

macula is the part of the retina that gives us fine vision.
It gives us our central vision, lets us read, lets us
recognize people's faces.

And when we're looking at the retina here in the center
in the macula, you see these big folds right here. Now, this
is not the little wrinkles that occur normally that we see in
an autopsy eye. These are actually folds as if something has
been pulling up on this. And so when you look at the macula

here, it's got this distinct fold in it.
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Q. And what is that significant for-?

A. Again, that is one of the things that we see when
there's a suspicion -- that raises a suspicion for an abusive
head trauma. And when you see these folds in the macula, you

normally do not see these in an eye of a young child, and so

this is abnormal. This is something we normally do not see.
Q. Have you done research and -- and are you aware of
studies that have been done that talk about what is -- what is

the mechanism that's causing this?
A. The inside of the eye -- the eye is hollow. It's

like a hollow ball. And the inside of the eye is filled with

a material called vitreous. And vitreous is the consistency
of jello.

Now, in a young child, the vitreous is very thick. 1It's
very much like -- 1like, you know, that you can bounce
something off of. And also in a child the vitreous is pretty
tightly adherent to the retina in several areas. And one area

is in the anterior part of the retina where we showed you
where those hemorrhages are. Another part is in the area of
the macula. And in young children the vitreous is pretty
adherent to the macula in this area.

As we get older, it's not adherent. And, in fact, this
vitreous liquifies. And so I'm seeing some reading glasses
out there. Many of you probably have floaties in the eye

where you see little things floating around, and that comes
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from this vitreous, this jello inside the eye.
So that's in an adult. But in a child, the vitreous is
like a solid piece of jello and it's -- it's adherent to the

area of the macula right here.

Q. And you -- I believe earlier you had testified that
it's like someone is pulling. Is there a specific mechanism
that has been identified or -- or a specific term that is used

when you see something of this nature?

A. Well, when you -- when you see an injury like this,
this is called traction and it means pulling onto the macula
right there. And whenever you have an -- an incident where
there's been a severe acceleration or deceleration of a -- of
a child's head, what can happen is is that this solid jello,
this vitreous, can actually pull on the area of the macula

causing these folds that you're seeing in here, causing

traction.
Q. Okay. Moving to Exhibit 114.
A. And this is just a close-up. This just shows you,

again, at a higher power the area where you see this distinct
fold in the macula. Now, there's still hemorrhages here,
also. You can even see right here there's an area of a little
bit of hemorrhage there and an area of a little bit of
hemorrhage here. So there's even hemorrhages here in the
macula as well as this distinct macular fold.

Q. And I -- I'm going to ask you to now move on to
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Exhibit 115. What are we looking at here?
A. All right. This is -- and my apologies. This is --
this is mislabeled. This is the -- the child's left eye. And

so I apologize. This is OD right eye.

Q. Actually, I think that that is --

A. Or did this -- did we go back to the first -- that's
strange.

Q. No. I think that someone scanned them --

A. Oh, I --

Q. -—- in incorrectly because mine say OS.

A. Yeah. These are all left eye. I apologize for that

now because these are all left eye.
Q. Okay.
A. So please ignore the OD. They should say 0S. And

certainly on my pictures that I have it says OS.

Q. Yes.

A. Okay.

Q. Okay. So let's -- let's go ahead and talk about --
and I -- I just want to show you what I received from you. Is

that the same thing that we're looking at?

A. That is correct. And -- and that is what I sent and
that is in -- in my pictures, too. This should be left eye,
0S.

Q. Okay. So it's just the title that's wrong in that.

A. The title is wrong, but that is the picture of the

19

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4511




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

left eye. That 1is correct.
Q. Okay.
MS. TOOMBS: And if I may, Your Honor, you have
the --
Q. (BY MS. TOOMBS) So we're looking at Exhibit 115 where

it says OD at the top. That is an incorrect title.

A. Yes.

Q It should be OS.

A. It should be 0S. Yes. Yes, ma'am.

Q Okay.

A This is now the left eye. And, once again, it's been

cut in half just like the right eye was. This is the front,
this is the back, here's the retina. Here's those little
artifactual wrinkles that are normal.

Now, very similar to the right eye you see these areas
here, this -- this reddish brown material. These are
hemorrhages here, anteriorly. And you can see that they're
diffuse hemorrhages meaning that they're all over. So they're
very extensive hemorrhages here.

Q. Sorry. I was just explaining to defense counsel and
showing them the slides that you sent me originally.

So this is, again, the left eye and same thing that we
were seeing in the right eye.

A. This is the left eye. Same thing. Ignore the OD.

This is the left eye, definitely. And now what we're doing
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is -- this is a little bit differently now. We're not looking
inside the eye toward the front part of the retina. We're
looking toward the back right now.

So we're looking backward and, in fact, this little round
area here, this is where the nerve leaves the eye. This is
the optic nerve. And here are those big macular folds again
here. These aren't the little wrinkles that are the artifact.
This is a big macular fold here.

And there's areas here, again, of these little
hemorrhages. And I apologize that it's a little blurry
because it's hard to get something that's shaped like a cup
into a good focus.

But, again, it shows the areas here where there's the
macular folds, but also it shows some diffuse areas of
hemorrhaging both in the posterior, the back part of the eye,
in addition to what we found in the anterior, the front part

of the eye.

Q. And that is, again, Exhibit 116? Is that true --
fair?
A. Now, let's go back -- now, this is, once again, the

left eye, and this is a gross picture of the nerve behind the
eye. So this is the back surface of the eye and this is the
nerve that comes out of the back of the eye. And the nerve,
itself, is surrounded by a little membrane that surrounds it.

It's called the sheath. Kind of like if you have a fiber
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optic cable and you bury it into the ground and it's got
the -- you know, the -- the sheath around it, if you will.
It's the same thing with the nerve. So it's surrounded
by a round sheath of tissue that protects it and then the
nerve itself goes in the center of that. And then right here
when you're looking at it right here you see that instead of
being white in this area, you've got kind of a little brown
appearance here. And this is a sign that there is some blood
underneath that sheath that surrounds it. And so there's some

blood inside of that and that shows up here as kind of a

little brown -- a little bit of a brownness on this picture.
Q. And that is Exhibit 117; is that correct? Up at the
corner?
A. Yes. 117.
Q. And just for the purposes of the record, again, this

title says OD, but this is --

A. Yeah. It should be 0S, left eye.

Q. Okay. And moving to 118, what am I looking at?

A. So 118 now, this is now a microscopic picture, you
know, looking through the microscope. And we're looking at

the retina, just like we did on the other eye. And if you

look, it's very similar. You can see, here's the front part
of the retina and right in here there's hemorrhaging seen in
the retina right here, in the -- in the innermost layers of

the retina. I think we did a higher power -- oh, we didn't.
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So that's the -- that's what we've got here. But, again, it

looks very similar to what we saw when we looked at the right

eye. So similar findings in both eyes.

Q. Okay. Moving to Exhibit 119.

A. 119, once again, this is the left eye now, not the
right eye. This is that nerve seen microscopically. And so

the optic nerve itself is all these nerve fibers right here in
the middle. And then out here, out on the edge of the
picture, is that sheath, that membrane that surrounds it. And

right underneath that sheath, internal to it, there's areas

here of hemorrhage here -- so those are those little red
spots -- and there's areas of hemorrhage right here that you
can see underneath that. So this is now underneath the sheath

that surrounds the optic nerve and we've got hemorrhages there
on both sides.

Q. And just so that -- again, for the benefit of the
record, you are pointing with your laser pointer towards, I

guess, the upper left area or mid-left side --

A. Mid-left.
Q. -—- of the -- where there's a darker red color, and
then a -- at the lower right corner where there appears to be

a significant amount of darker red.
A. That is correct.
Q. Okay. And that is -- again, the nerve sheath, is

that significant for something?
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A. When we see hemorrhages underneath the nerve sheath,
inside of it in a setting like this, again, this is one more
thing that is -- raises a suspicion for abusive head trauma.

Q. Okay. Moving forward to Exhibit 120.

A. So Exhibit 120 is just a higher power view of the
same area that we had looked at before. So, again, down here,
this is that nerve itself, all those inner fibers, and the
sheath would be up above the edge of the picture. And right

here underneath that, again you see these little red dots

or —-- these are the hemorrhaging. This is the red blood cells
here.

Q. Okay. So this is the -- a more focused -- excuse me,
I'm losing my voice -- more focused picture of what we saw in
119 --

A. Exactly. A higher power, if you will.

Q. Higher power.

A. So just a little bit of a higher power, if you will.

Q. Okay.

A. Okay. And that's -- that's it.

Q. All right. That's it. Thank you, Dr. Mamalis.

Did you -- as you examined the eye back in 2014 of

Lincoln Penland -- I should say eyes -- did you prepare a

report outlining these findings that you've testified to
today?

A. Yes, I did.
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Q. And did you come to a conclusion based on that
report -- your findings?

A. Yes, we did. We concluded that given the findings of
this diffuse retinal hemorrhages in both eyes, along with the
macular folds and the hemorrhaging -- we called it
subarachnoid. That's just a fancy way of saying underneath
that sheath. When we saw this triad of findings in -- in both
eyes, this was consistent with -- we call it non-accidental
trauma.

Q. Okay. Now, are you aware that in this particular
case there's been a claim that a small three-year-old child
was observed to have kicked, stomped, and thrown this baby and

slammed the baby's head in the door?

A. I -- I mean, I was not aware of any of that history
when I received these eyes from the medical examiner. But
since that time, I am aware -- I am aware of that, yes.

Q. Okay. And would that explanation be consistent with

what you found in the eyes?

A. When I look at eyes that have this -- this degree of
changes, this is significant with -- this is consistent with a
very significant trauma to the child. And -- and I would be
very —-- it would be very doubtful that a three-year-old could
generate enough force and enough trauma to cause these
particular findings that I'm seeing.

MR. BUSHELL: Your Honor, I'm going to -- I'm going
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to object to his last statement. I don't believe there's been
any foundation laid for the doctor to opine on that specific
issue. As the State was -- well, that's my objection. I'll
let the State respond.
MS. TOOMBS: I'll lay some foundation, Your Honor.
THE COURT: Okay.
Q. (BY MS. TOOMBS) Now, we've talked about the fact that

you've been practicing specifically in ophthalmology for 30

years. Is that -- or nearly 30 years?

A. Almost 30 years, that is correct.

Q. Okay. You've reviewed -- well, 173 eyes in 2014 at
least as of February -- fair to say thousands?

A. Thousands. That is correct.

Q. Thousands of -- of eyes and -- and done that

pathologically, as well as in a clinical setting.

A. That is correct.

Q. Have you also done research or reviewed the
literature and the studies regarding what causes these
findings?

A. I -- I have indeed. There's a very broad literature

of studies that have been done looking at, you know,

non-accidental trauma, looking at abusive head trauma. And so
there's a very large -- literature out there. And one of the
things that -- that comes clear when you're reviewing multiple

papers is that when people look at a series of publications

26

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4518




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that have been done and then look at the findings of those

publications, they'll do a review paper, if you will, looking

at all those and seeing what the common findings are.

And when you look at studies where they know the cause of

the trauma, meaning that someone who -- who caused this

actually admitted to it, they tell them exactly what happened.

When you look at that and there's been causes of severe head
trauma, what you find is the most common thing in the
literature is you see diffuse bilateral retinal hemorrhages,
meaning both eyes, meaning extensive throughout the retina,
and involving multiple layers of the retina, especially the
inside layer, but multiple layers, that has been found to be
associated with abusive head trauma in a high percentage,
depending on which study, somewhere in the order of 94 to 95
percent.

Q. Are there other things that could possibly explain

some of these findings?

A. You know, when we look at these, the hardest thing is

to say, could something else do this. And so, again, when we

know what happened to cause the death of a child and then
looked at their eyes in the literature to try to figure out
what caused this, one thing that -- that can cause changes
like this is a severe automobile accident. And they really
say unrestrained. So this isn't a child in a -- in a car

seat. This is a child that's bounced around the inside of a
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car during an accident, and that can cause changes like this,
but it has to be an unrestrained automobile accident.

A fall of greater than one story has been found to do
this, also. So we're not talking rolling off the couch or the
changing table. It has it be a fall of greater than one story
to cause changes of this significance, of this magnitude, in
the eyes.

Q. And these are all literature and studies that you
review during the course of your normal practice.

A. Correct. These are called peer-reviewed studies,
meaning that before they're accepted to a journal, then
multiple reviewers with expertise in that field have looked at
these papers before they're -- they're published.

Q. Okay. And, again, you —-- you had indicated that you
had -- you had indicated that you would find it doubtful that
a three-year-old -- you're not testifying based as -- as a
biomechanic --

A. I'm certainly -- I'm not an expert in biomechanics,
I'm not an expert in force, but to cause these findings that
we found, the diffuse bilateral retinal hemorrhages, the

macular folds and the hemorrhages underneath that optic nerve

sheath, would -- would need a severe trauma to do this.
Q. Something that would have been noticed?
A. Something that -- again, I -- I can only speculate,

but it would be a severe trauma, something that would have
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likely have been noticed.

Q. Okay. And what about if a child is rocking back and
forth. Is —-- are these things that could be self-inflicted,
like rocking back and forth and bumping your head?

A. A child of this age rocking back and forth would not
be able to generate enough trauma to cause changes like this.

Q. Okay. So I think we've talked about with the macular
folds, in particular, that it would be some type of
acceleration-deceleration. 1Is that a fair characterization of
your testimony?

A. Yes. When the -- the vitreous is -- is adherent in a
child to the area over the macula. So when, you know, there's
an acceleration-deceleration, sudden movement of the head,
then that vitreous will actually move -- all slod back and
forth like jello would. And so it puts traction. It pulls on
that macula, which again leads to those folds that we see.

Q. And in your training, expertise, studies, all the
years of experience that you've been doing this, what was your

opinion of the cause of these injuries to Lincoln Penland?

A. My opinion, with all of the findings that we had
and -- and the review of the literature and the cases that
I've looked at is that this was a non-accidental trauma. This

is consistent with abusive head trauma.
MS. TOOMBS: If I may have one moment?

(Off-the-record discussion)
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Q. (BY MS. TOOMBS) I think we've talked a little bit
about the fact that these findings would be something that

would be consistent with an unrestrained motor wvehicle

accident. Is that fair to say?
A. That's correct.
Q. Okay. So when you're talking in terms of

acceleration-deceleration, can you explain to the Jjury just a
little bit more how that correlates, what that means?

A. Acceleration-deceleration means when somebody is --
is rapidly moving forward and backward. So shaking can do
this, banging can do this, hitting can do this. There's a
severe trauma that causes the -- the whole head and the eye
within it to move forward and backward rapidly. So we call
that acceleration-deceleration.

Q. And simply -- you're -- you're moving your head back
and forth in the stand. Have you just created macular folds
in your eyes?

A. No. ©No, that's not enough of an
acceleration-deceleration to do that.

Q. What does the literature say is sufficient?

A. Again, the sufficient thing would be an abusive head
trauma where there's been significant either shaking or
hitting or banging or something like that, or an automobile
accident or a fall of greater than one story.

Q. Okay. Let me just clarify one thing. Is it -- is it
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sufficient -- so if the head is stable and something hits it,
is that -- is that going to cause this
acceleration-deceleration that you're seeing?

A. The head would have to move from the hit. And, I
mean, you know, a young child, if you look at a child of --
of, you know, under a year of age, their head is very big. I
mean, their head is about a forth of their body and their neck
muscles aren't, you know, really strong at that point. And so
that head would definitely move, even if it was hit by
something. It's not going to be completely stationary like it
may be in an adult.

Q. So if, for example, the head is in a door and being
slammed, would that be sufficient to cause these macular
folds?

A. If there was sufficient force on that door hitting
the head, you know, enough to cause the vitreous to move,
theoretically, it could.

Q. But, again, we're talking the equivalent of a motor
vehicle accident.

A. Of a motor vehicle accident, yes. It would be
significant trauma.

MS. TOOMBS: I don't think I have any more questions
at this time, Your Honor.
THE COURT: From the defense?

MR. BUSHELL: We do. Give me just one moment.
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THE COURT: Okay.
CROSS-EXAMINATION

BY MR. BUSHELL:

Q. Good morning, Doctor.

A. Good morning.

Q. It's nice to -- well, thank you for being here.

A. You're welcome.

Q. It is nice to put a -- a face to a name at long last.

A. (Unintelligible) Uh-huh.

Q. Doctor, I -- I want to talk to you a little bit
about, well, what -- what you've testified to here, but before
we do that, I want to just go over a few things. So I'm --
I'm a bit confused. How is it this matter came to you?

A. The medical examiner, when they receive an -- an

autopsy, a body that has got any question of something wrong
with the eyes, during the autopsy they remove the eyes and

they send them to my laboratory.

Q. Does that -- does it always go to your laboratory?
A. If it is something to do with the eyes, it does,
because I'm -- I'm the only ocular pathologist for, as I said,

six and a half states.

Q. You are?

A. Yes.

Q. Okay. So at the Moran Eye Center, it's you. You're
the guy.
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A. Yes. I'm it.

Q. Okay.

A. For -- I mean, we got a set of eyes last week from
Idaho. From Idaho, Wyoming, Montana, Nevada, they all come to
me.

Q. That's a great monopoly. So that -- that's the
reason. It was not -- there's not any other ophthalmologist
who it could have gone to, even in your office. 1It's you.

A. There's -- there's no other ophthalmic pathologist,

that is correct.

Q. Okay. And are you an expert in pediatric
ophthalmology?

A. No, I'm not.

Q. You're not. Okay. So prior to your examination, you

indicated you had a conversation with Dr. Ulmer, the medical
examiner?

A. No. I just received paperwork from her, and on the
paperwork they will provide us a history of what had happened
to the -- you know, to the child before they send the eyes to
us.

And so the eyes will come from the medical examiner after
the autopsy. They'll be in jars with -- with -- with
fixatives to keep it from spoiling and then there'll be
paperwork saying, this is the history we received on this

particular patient.
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And what did that paperwork say from Dr. Ulmer?

Q
A. I can read it, if you'd like.
Q Sure.

A I can read it directly what we received. And it

said -- and this is from the paper we got: Father picked
infant up from daycare. Infant with altered mental status and
abnormal respirations. Transported to McKay-Dee Medical
Center by private vehicle and life-flighted to Primary
Children's Medical Center. Patient was remarkable for

bilateral subdural hemorrhages and right temporal parietal

skull fracture and encephalopathy.

Q. And that's 1it?

A. That's what -- that's what we got for the clinical
history.

Q. Okay. And the only time -- the only reason this
would have ever occurred is because there was -- I think in
your words —-- suspicion for abusive head trauma?

A. Correct.

Q. So, otherwise, it's not as though every autopsy that

comes in, the eyes are sent to you.

A. That's correct. Only if --

Q The only time they're sent --

A. Only --

Q I'm sorry. Go ahead.

A I'm sorry. No. Only if there is some suspicion of
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something in the eyes, either on examination or by his
Q. Okay. So right out the gate there is suspici

That's the only reason they would involve you.

tory.

on.

A. Correct.
Q. Correct? Okay.
Let me ask you this, Doctor. 1In preparation for today's

testimony, what materials did you review?

A. I reviewed my reports, of course --

Q. Sure.

A. -- and we looked at the slides, once again. Took
photographs that -- that you were shown. The gross
photographs were taken prior to preparation, so that was in
2014. The microscopic photographs we took last month, and so
I -- I took those myself. And, then, of course, I always
review the literature, pertinent articles on the topic of
abusive head trauma.

Q. Backing up a minute, you said "we" as in plural.
Who's we?

A. Oh, I sit down at the microscope with my fellows when
I'm taking the picture.

Q. Okay.

A. So with my research fellows.

Q. Did you at any point meet with members of law
enforcement on this case?

A. I did not.

35

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4527




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. You did not. At any point did you have conversations
with law enforcement about this case?
A. I did not.
Did you meet with the prosecuting attorneys?
A. Only by email. But, no, I just met the prosecuting

attorney this morning.

Q. Okay.

A. Email and telephone call. I'm sorry.

Q. Okay. And that -- that telephone call occurred when?
Today?

A. No. I just met the -- the prosecutors today. We've

had probably three telephone calls in the last couple of

months.
Q. Okay. 1In preparation for the trial?
A. Correct.
Q. After doing your review, I'm assuming you then

contacted Dr. Ulmer to report your findings?

A. What we do is we -- we provide a report to Dr. Ulmer,
a direct report, and then we send her representative glass
slides of the eye once it's been processed. And then we also
send her the photographs that we took grossly.

Q. And did you ever -- other than that, did you then
have conversations about what your thoughts were?

A. No, I did not.

Q. Okay. Did you speak with a Dr. Bruce Herman?
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Not to my knowledge.
Are you familiar with Dr. Herman?

No.

©o ¥ 0O P

Okay. Well, let me ask you this, Doctor. Are you
being financially compensated for your involvement in this
case?

A. No. 1In fact, I canceled out a half day of, you know,

my time today and I'm not compensated a penny.

Q. So who -- who pays you for your services?
A. I don't get paid for doing this.
Q. But the Moran Eye Center employs -- the University of

Utah employs you, correct?

A. Correct.

Q. Okay.

A. But we're not salaried. I mean, it's not like we get
a salary. We earn our income by seeing patients and doing the

work that we do.
Q. So that was a yes. You do get compensated by the
University of Utah. This is your employment. This is your

career, your profession, true?

A. Correct. Correct.

Q. Thank you. Well, I -- this stuff is -- I'm going to
be honest. It's -- it's like rocket science to me and I'm
assuming most people, so I'm just going to walk -- walk you

through. I'd like to talk about retinal hemorrhaging,
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specifically in infants, and their supposed correlation to --
to child abuse.
Let me just ask you right out the gate, in fact, when you

were testifying here in your conversation with Ms. Toombs,

your -- your -- your direct words were, quote, "You would need
a severe trauma to do this." However, I noticed when you said
that, you would need -- you would need severe trauma to do
this, your hands were doing this. Do you view this as a

shaken baby situation?

A. I don't know what -- what caused this, but in the
literature when people have looked at when the perpetrator has
actually said, okay, this is what I did, this is what happens,
the most thing that was noted was -- was shaking, but also it
would be hitting, it would be banging on something, it would
be a significant, you know, trauma to the head and then

subsequently to the eyes.

Q. Okay. So when you did "this," that implies a
rocking -- I think you said acceleration-deceleration.

A. Acceleration-deceleration. Correct.

Q. Okay. And you would agree that

acceleration-deceleration is a rocking motion.

A. Well, no. Acceleration-deceleration can occur inside
the eye, and so something smashing into a head could cause the
vitreous to move back and forth because it's in that closed

eye.
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Q. Okay.

A. And so that could also cause the vitreous to move
back and forth.

Q. That's interesting. So just to confirm that I
understand, it's true that something smashing into the head,
and not this back and forth, back and forth motion, could

cause (overtalking).

A. It -- it's both.

Q. It could be both.

A. Correct.

Q. Okay. Thank you. Let me ask you, so discussing

literature, you indicated that, you know, prior to today you
review, you know, the most up-to-date and current
peer-reviewed publications and, you know, empirical data. Who
do you rely upon to form your opinions? Who do you

consider -- in other words, who do you consider, you know,

leading experts in this field to instruct you?

A. It's usually coming from the literature.

Q Which is from who?

A. From anybody who writes the papers.

Q. Anybody who writes the papers.

A It would be people -- okay. Let's step back. All
right. There's a group at Children's Hospital in Toronto who
has done research on this. There's groups in New York.

There's groups at Hershey, Pennsylvania, who have done
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research on this. I've gone to multiple conferences when
they've talked about non-accidental trauma. The most recent
one was at Deer Valley a couple of years ago, put together by
the group in Hershey, Pennsylvania. There is a Ph.D. who does
research on acceleration-deceleration at the University of
Utah, Brittany Coats. And so there's a wide variety of -- of
people who are involved in this that I look to.

Q. Do you consider the American Academy of Ophthalmology
one of these organizations?

A. I do.

Q. Okay. 1In fact, looking through your CV, you're a
member of the American Academy of Ophthalmology, correct?

A. I am.

Q. Okay. And you -- you've presented several times for
them or at conferences with them --

A. I have.

Q. -—- correct? Okay.

Are you aware of any experimental testing on retinal

hemorrhages in infants?

A. Experimental testing -- I'm not sure what you mean by
that.

Q. Are you aware of any experiments in which a child, or
an infant, more specifically, is injured to the point of
causing these retinal hemorrhages?

A. Well, indeed. I -- I -- I just brought a couple of

40

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4532




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

papers here. I have a folder of probably 150 papers on this

topic, yes.

Q. So there are testing -- there is tests that have --
A. There's no -- there's no tests. You can't take a
child and -- and abuse them and see what happens. What you

can do is you can take a history of what was happening when it
happened and then you can examine the eyes. And then if it
comes to autopsy, then you can look at the eyes under the

microscope and grossly to see what the findings are.

Q. So it would be unethical to do an actual test.
A. Correct.
Q. Correct.

And it's your belief, Doctor, that retinal hemorrhaging
often occurs in shaking cases?

A. Retinal hemorrhage to this extent has been shown to
occur 1in shaking cases.

Q. Okay. You would agree that the word "shaking,"
"shaken baby," more specifically, is a bit of a misnomer,
correct?

A. Oh, I agree. And, in fact, I -- I purposely don't
like to use the word "shaken baby" because there are multiple
areas of abusive head trauma that can involve other things
besides shaking.

Q. That's right.

Are you -- you're aware that this case -- in this case
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shaking is alleged?

A. I'm just aware of what -- actually what I read in the
newspaper yesterday and what I was told about a door hitting
the child and the child being kicked.

Q. But that wasn't my question. Are you aware that
shaking is being alleged by the State of Utah in this
particular case?

A. In this particular case, no, I wasn't.

Q. Okay. You feel comfortable providing your expert
opinion to a case involving shaking?

A. These findings that I see are consistent with
shaking, also, among other things, yes.

Q. Okay. So you would agree with me, Doctor, that
because there -- because it is unethical to actually do any
tests of this nature, the link between abuse or shaking and

retinal hemorrhaging is purely correlation, true?

A. Yes. You cannot do --

Q I'm sorry. Just yes or no.

A Yes.

Q. Thank you.

A Uh-huh.

Q. So you would agree that retinal hemorrhaging in

infants alone is not dispositive of shaking or child abuse.
A. It depends on how extensive and how you define

retinal hemorrhages.
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Q. Okay. Would you agree that the presence of retinal
folds in infants alone is not dispositive of shaking or child
abuse?

A. The presence of significant macular folds, such as
what we're seeing here, is not something you would normally
see in a child who has not had a significant head trauma.

Q. Okay. Well, there's clear -- clearly a distinction,
correct? That between significant head trauma and intentional

head trauma, wouldn't you agree?

A. Correct.
Q. Can shaking alone cause retinal hemorrhaging?
A. There have been reported cases that shaking alone has

caused hemorrhaging like this, yes.

Q. Okay. But there's also, it's true, correct, that
there are reported cases of retinal hemorrhaging that did not
involve shaking?

A. That is correct.

Q. And isn't it true, Doctor, that retinal hemorrhages
have many nontraumatic causes?

A. You can get retinal hemorrhages from nontraumatic
causes, that is correct.

Q. Thank you.

So, again, like I said, this -- a lot of this is way over
my head and pay grade, for that matter, but the vitreous --

explain to me what the vitreous 1is.
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A. Vitreous is what fills the inside of an eye and the
consistency of vitreous is that of jello. 1It's like a

gelatin-like substance.

Q. In children, correct?
A. Well, in adults, too. It's just in adults it becomes
more liquified. And so in adults it doesn't have as tight

adherences as it does in children, but in children, the

vitreous is -- is like a solid jello, 1if you will, like a
gelatin.
Q. Okay. So your opinion is that retinal hemorrhaging

arises from shearing forces between the vitreous and the

retina, correct?

A. That's the most likely cause, yes.

Q. And what -- what data do you base that opinion on?

A. That's very difficult to do because, again, you can't
shake a child. But some of the studies that have been done

have tried to look at a model to try to get something where
the eyes are very similar to a human child to see if they
could -- could look at this. And so one of the models 1is
they've taken young fetal pigs and anesthetized them and then
rotated them and twisted them and changed them to see what

that does in terms of the forces inside the vitreous and the

retinal -- retinal vessels.
Q. And when did that experiment occur?
A. There have been several experiments that have been
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done actually at the University of Utah --
Q. Specifically the one with the pigs?
A. Uh-huh. Well, she's done -- Dr. Brittany Coats has

done several different ones trying to set up a model to try to

model what goes on in a -- in a human infant.
Q. Okay. Are these retinal hemorrhages in infants such
as Lincoln Penland confined to the -- what's called a

posterior pole?
A. No. They're both anterior and posterior.
Q. So let me ask you this. 1In cases -- well, let me
back up.
As you indicated, the only time the eyes are sent to your

lab and to you to examine is when trauma has been suspected --

or when abuse has been suspected. I'm sorry.
A. From the medical examiners?
Q. Yes.
A. Yes. Well, unless there's -- there's specific tumors

inside the eye that they wanted us to look at or there was

some question as to what kind of pathology was going on. So
we also get autopsy eyes that had -- have had tumors or have
had certain treatments to them why we look at them. But the

majority of them that come from the medical examiner's office,
at least in terms of the autopsy eyes, are in cases of -- of
suspected head trauma.

Q. Okay. So in cases with confirmed nonabuse, in other
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words, where we know there was not an abusive situation, and
you've examined the eyes and you've seen retinal hemorrhaging,
have you seen hemorrhages that were bilateral?

A. I've not seen situations where there's definitely not
been any kind of a question and there are findings like this,
no.

Q. So every time you examine eyes and you see retinal
hemorrhaging, there has been abuse?

A. When I see cases of bilateral diffuse multilayer
retinal hemorrhages, to the best of my knowledge, that's been
associated with abuse.

Q. Okay. And surely you've seen retinal hemorrhages

develop in a hospital, right?

A. Correct.
Q. Okay. And is it true that -- well, actually let's
back up.
MR. BUSHELL: Tish, Branden, do you mind if I -- T

don't know how to toggle between your slides.
MS. TOOMBS: Which one are you looking for?
MR. BUSHELL: Start with 109, please.
MR. MILES: 109 enter.
MS. TOOMBS: Yeah.
MR. BUSHELL: 109 enter?
Q. (BY MR. BUSHELL) So, Doctor, when you were testifying

here with Ms. Toombs, you were looking at Exhibit 109. and
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looking at this slide you indicated I -- what I wrote down
was, quote, this raises suspicion for abusive head trauma. I
believe those were your words; is that correct?

A. Correct.

Q. Okay. And isn't it true that there isn't any
characteristic features here that distinguish abuse from
nonabuse? In other words, accidental trauma?

A. Given the degree of an accidental trauma -- again,
hemorrhages like this have been reported in the literature,
unrestrained automobile accidents, falls greater than one
story.

Q. And those are the only two scenarios that you can
think of that could have caused this extensive (overtalking).

A. Could cause extensive hemorrhages like this,
bilateral in -- you know, anterior and posterior in all layers
of the retina, vyes.

Q. Okay. Same question, Doctor, for this slide. You
said the same thing. These macular folds indicate a suspicion
of abusive head trauma. It's your opinion that you
cannot distinguish -- that you can distinguish this from
accidental or just regular head trauma?

A. Again, you don't see macular folds in minor trauma.
It has to be a severe trauma in order to get macular folds in
a child.

Q. In other words --
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A. You just don't see that normally.
Q. In other words, two scenarios: a car accident,

unrestrained, and a fall of a story or more.

A. Those are examples of a severe accidental trauma,
yes.

Q. Any other examples?

A. I don't know.

Q. Okay. You can have a seat. That's all with the
slides.

Are there not any features of the eyes themselves that

allow you to distinguish abuse from disease?

A. In what -- in what context?

Q. In the context —-- this context.

A. Okay.

Q. Not -- not -- well, clearly Lin -- nobody's asserting

that Lincoln Penland had diseases, but, in general, can you
distinguish based on the features of the eyes, abuse from
disease?
A. There are no disease entities that will cause this
constellation of findings that we saw here in a child's eyes.
Q. Okay. So it's your opinion, Doctor, that crushing

could not cause these types of injuries?

A. Crushing of what?
Q. Of the head.
A. Crushing of the head.

48

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4540




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Correct.

A. It would have to be, again, a significant enough
injury to -- to cause, you know -- a crushing of the head,
yes. So you could say if a head is crushed, you know, with --

with a high-impact trauma of some kind, that could cause
these.

Q. A -- a television falling onto an infant's head could
cause these, for example?

A. A television, if it was high enough and had enough

force to crush a head, could cause something like this.

Q. And, again, you are not trained in biomechanic
engineering --

A. I'm not. I'm not.

Q. Okay. But just to reiterate, depending where it fell

from and how much force and the weight, it could cause these.

A. Again, I'm not a -- I'm not a biomechanics person,
you said that. It would have to be a significant enough
trauma, you know, that -- that would be like the equivalent of
a fall from one story, if you -- if you want to put it that
way —-- 1t could cause this.

Q. Okay. And can the sudden increase in chest or head
pressure cause retinal hemorrhaging?

A. There is an entity called Purtscher's retinopathy
where you can have a severe chest trauma that can cause

hemorrhaging; however, it occurs in adults. It does not occur
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in children. And it has hemorrhaging that breaks into the

vitreous, not just in the retina. And not anteriorly, just
posteriorly.

Q. Okay. Let me ask you this, Doctor, because of your
heavy -- heavy involvement with the American Board of

Ophthalmology, you're aware that in 2003 the American Academy
of Ophthalmology had an official view -- in fact, I'll just
read it to you and see if you're familiar with it. Their
official statement that was, gquote, "When extensive retinal
hemorrhage" -- such as this -- "accompanied by perimacular
folds and schisis -- and schisis cavities is found in
association with intracranial hemorrhage or other evidence of
trauma to the brain in an infant."

In other words, what we're seeing today. I think you
would agree, those things are met in this -- Lincoln Penland's
case?

A. Uh-huh. Go ahead.
Q. Shaking -- quote, "Shaking injury can be diagnosed
with confidence regardless of other circumstances."

That was their -- their position in 2003. You're
familiar with that?

A. Yes.
Q. You're also familiar with the shift, their change in
wording there in 20107

A. Well, I think that the problem with the change in
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wording is is that --
Q. I'm sorry, I don't mean to cut you off.
MS. TOOMBS: Objection.
The question was --
A. I can't answer your question --
MS. TOOMBS: Objection.
A. -—- if T can't expound upon exactly what it is that
you're asking me because I can't answer a yes oOr a no

sometimes on these questions.

Q. I can rephrase the question.

A. Okay.

Q. Are you familiar with their change in language in
20107

A. I am.

And what was that change?

A. The reason for the change was that we didn't -- we --
we, meaning the entire profession -- did not want to get
fixated on just shaking. And the term shaken baby -- you

know, there are other things that can cause this trauma
besides just shaking. And so they wanted to go to the
terminology which we're using now about abusive head trauma
and getting away from the term shaken baby because there are
other things, significant head traumas, that can cause these
findings aside from just shaking.

Q. So can you tell me, Doctor, what that -- what the

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4543

51




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

exact language is now?

A. I can't read it verbatim, no. I wish I had a
photographic memory. I do not.

Q. Well, tell me if this sounds familiar. I'll read it
to you.

A. Uh-huh.

Q. "When extensive retinal hemorrhages accompanied by

perimacular folds and schisis cavities is found in association
with intracranial hemorrhage or other evidence of trauma to
the brain in an infant" -- and this is added now -- without
another clear explanation, abusive head trauma" -- in other
words, striking the shaking language," can be diagnosed with
confidence regardless of other circumstances."”

Does that sound accurate?

A. Yes. That's exactly what -- what the academy's
position was.

Q. So the academy in 2010, then, you would agree,
explicitly recognized that alternate causes of retinal
hemorrhages are possible, correct?

A. Correct.

Q. Falls can call it -- falls can cause retinal

hemorrhages, correct?

A. Severe falls, the equivalent of greater than one
story.
Q. Increased cranial pressure can cause retinal
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hemorrhaging, correct?
A. Increased intracranial pressure can cause retinal
hemorrhages, but not to this degree and not to what was

described here.

Q. That was an affirmative. It is correct. It is
possible.

A. Correct.

Q. Thank you.

Can diabetes cause retinal hemorrhaging?
A. Yes, it can.
Q. Thank you.
And direct injury to the eye can cause retinal

hemorrhaging, true?

A. That is correct.
Q. Conditions present at the time of birth like
retinopathy -- I'm sure I'm mispronouncing that -- can cause

retinal hemorrhaging, true?

A. Retinopathy --

Q. Retinopathy.

A. Yes.

Q. Doctor, are you familiar with a A.K.Ommaya in your

profession? Publishes quite a bit of literature?
A. Just -- just by name. Uh-huh.
Q. Okay. Have you read his -- his works, his

publications, peer-review research?
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A. Once, I think, yes.

Q. Okay. Are you aware that Mr. Ommaya found through
research that the level of force for retinal hemorrhaging from
shaking is biomechanically improbable?

A. I'm not a biomechanic -- biomechanical expert, so I
cannot ask -- I can't answer that, no.

Q. Okay. Ommaya also found -- tell me if you're just
familiar with this -- that case studies confirm that retinal
hemorrhaging and other ocular findings also found -- were also
found in accidental injury and natural diseases. Are you
familiar with that?

A. Hemorrhages can occur in both accidental and
non-accidental diseases, that is correct.

Q. And you're in no way able to tell whether this was
accidental or not, correct?

A. What I can say, again, is when I see bilateral
extensive multilayer retinal hemorrhages, reviewing the vast
literature that's been done on this, that is highly
significant -- greater than 94 percent -- for abusive head
trauma or non-accidental trauma.

Q. You're familiar in your research and you staying
apprised within your field of -- of recent changes and the
most up-to-date objective empirical data, are you familiar
with a -- again, I'm probably going to mispronounce his name.

It's either Leuder or Luder (phonetical spellings)?
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A. This is the Swedish paper --

Q. Correct --

A. -—- that looked at it? Yes, I am.

Q. Okay.

A. Uh-huh.

Q. And you're aware that in that -- that research they

found that a four-month-old child was killed when a
six-year-old fell on him? And on examination, that

four-month-old had severe retinal hemorrhages? Are you aware

of that?
A. Just from the paper, yes.
Q Okay. So, Doctor -- well, give me just one moment.
A. Uh-huh.
Q Just give me one quick second, Doctor. I appreciate

your patience.

Well, let me just -- I'll just leave it at this. In --
in sum, you would agree, Doctor, that shaking -- well, you
would agree that you cannot say that shaking is the only
explanation for the injuries you'wve seen here?

A. That is correct. Shaking is a potential explanation,

but not the only one.

Q. And your testimony was that an object hitting the
child could cause this -- these damages?
A. With significant enough force to cause significant

acceleration-deceleration, yes.
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Q. So that was a yes to my question.
A. That's correct.
Q. Correct? Okay.
And you can't possibly opine on whether these were
intentionally inflicted.
A. I cannot.
MR. BUSHELL: Thank you, Doctor. That's all I have.
THE COURT: Okay. From the State?
MS. TOOMBS: Yes, Your Honor.
I'm going to -- if I may retrieve what's been marked
State's Exhibit something -- oh, 149.
THE COURT: Okay.
REDIRECT EXAMINATION
BY MS. TOOMBS:
Q. Doctor, you probably are not at all familiar with
this doll, are you?
A. Only when we do CPR certification.
Q. Okay. It probably doesn't have the additions that

we've put into it when you do CPR certifications.

A. Uh-huh.
Q. I'm going to demonstrate, if I can, without dropping
him, I'm -- you've talked with defense counsel quite

extensively about shaking alone causing retinal hemorrhaging,
these injuries. If I were to take this baby and go -- and

slam him into the table, would that be significant enough
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force to cause what you're seeing?

A. In looking at the literature with what's been
reported, yes, it would.

Q. Okay. Counsel talked to you an awful lot about
retinal hemorrhaging, and I Jjust want to make sure that the
jury is clear. Are there different levels of retinal
hemorrhaging?

A. There are, indeed. And -- and there are many
different things that can cause retinal hemorrhages. You
know, the -- the attorney brought up the idea of diabetes, you
know, diabetic retinopathy can cause hemorrhaging in the
retina, blocked blood vessels can cause hemorrhaging in the
retina.

There are many different causes of retinal hemorrhages,
but when we look at them, we don't just look at hemorrhages.
We look at where they are, what part of the eye they involve,
what layers of the eye they involve, and what other factors
that we see when we're looking in there. And so we don't just
look at, is there hemorrhage? Yes or no. We look at where
the hemorrhage is, what part of the retina it's located in,
how extensive it 1s, 1s it in one eye or both eyes before we
make an opinion on -- on what could be causing the retinal
hemorrhages.

Q. And in -- in the case of some of these things that

counsel has talked to you about, the intra -- increased
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intracranial (sic), the diabetes, and I think he also talked
about -- I can't remember all the things that he listed --

like a birth defect, for example. Are those the kinds of --

the injuries, are those the kinds of hemorrhaging that you see

in Lincoln Penland?

A. No. We don't -- we don't see other things that would

be involved with hemorrhaging that could be caused from some
of the other entities that were discussed, no.
Q. Okay. So would you feel comfortable saying those

things are not the cause of these injuries?

A. Yes, I would.

Q. Okay. ©Now, you talked about dif -- I think counsel
indicated -- or asked you, are you -- surely you're familiar
with retinal hemorrhaging showing up in the hospital. I'm not

sure I understood your answer to that question.

A. I'm -—- I'm not sure I understand what that question
means. I mean, I guess that means can you see retinal
hemorrhages in patients who are in a hospital. And, again,

yes, you can see retinal hemorrhages from multiple different

causes.

Q. Okay. And would it -- would it surprise you that --

well, let me ask you, do you know Dr. Robert Hoffman?
A. Yes. He's one of my associates at Moran Eye Center.
Q. Are you familiar -- does he practice up at Primary

Children's?
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A. He does. He -- his specialty is pediatric
ophthalmology and he practices both at the University and at

Primary Children's.

Q. To be fair, you haven't consulted with him on this
case?

A. I have not, no.

Q. Okay. Would it surprise you to find that he examined

this child and raised concerns about the retinal hemorrhaging?
A. It would not surprise me at all because when we
showed the gross pictures, that's basically what you would see
if you dilated the child's eyes and looked inside, you know,
with -- with the devices that we use to look at children's
eyes. And so you would get a view very similar to what we saw

in the gross pictures.

Q. And he doesn't do pathology, correct?
A. No, he does not.

Q. You're not certified pediatric.
A. Correct.

Q. But you are a pathologist.

A. Correct.

Q. And, in fact --

A. I'm an ophthalmic pathologist.
Q. An op -- specifically --

A. Specifically. Yes.

Q. -- for the eyes.
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A. For the eyes.

Q. And the expert in your field in this area.

A. Correct.

Q. Okay. You talked -- or counsel talked with you a
little bit about compensation. And you indicated you are

compensated by the Moran Eye Center, but I believe you

indicated you're not salaried, right?

A. Correct.

Q. So today, being here, are you being compensated by

Moran Eye Center --

A. I'm -—— I'm not.

Q -- for today?

A. I'm not.

Q. Are you —-- are you being compensated by anyone for --
A No, I'm not.

Q. -- for being here today? In fact, did you have to

cancel some -—--

A. In fact, I had to cancel a half day today. I did,
indeed.

Q. Okay. And you did speak with myself a couple of
times on the phone.

A. That's correct.

Q. Did anything about our conversations change your --

the opinion that you reached back in 20147

A. No, it did not.
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Q. In fact, if I were to read your conclusion in 2013
(sic), your conclusion is that these -- these injuries are

consistent with non-accidental trauma.

A. That is correct.

Q. And 1is that your conclusion today?

A. That is my conclusion today.

Q. One last thing. We talked an awful lot about retinal
hemorrhaging. And you came back to, at one point, with
counsel, the constellation. Is it important to look at all of

the injuries as a whole in the eyes?

A. In terms of that, it is -- it is very important
because you don't want to look at just a specific one part of
the eye. You look at the eye globally, meaning the entire
globe, the entire part of the eye. So it's very important
that you evaluate the entire eye.

Q. And, yes, maybe something could cause retinal
hemorrhaging, maybe something could cause this, but when you
look at all of what you see going on in Lincoln Penland's
right eye and left eye and the nerve sheaths, what is your
conclusion?

A. My conclusion when you see bilateral, meaning both
eyes; diffuse, meaning anterior and posterior, retinal
hemorrhages involving multiple layers of the retina associated
with macular folds and associated with the hemorrhaging

underneath the nerve sheath, subarachnoid hemorrhage, we'd
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call it, that constellation is very suspicious for significant
non-accidental trauma.

Q. And I think that you had cited -- you had indicated
that for retinal hemorrhaging, diffuse bilateral retinal
hemorrhaging alone, the studies say 94 percent.

A. That is correct.

Q. Does that number go up even when you add in the
macular folds and the nerve sheath damage?

A. You know, because they are seen less commonly it --
it doesn't go up any more than that, but those are

significant.

Q. They are significant?

A Correct.

Q. So confident that this was not an accident?
A Very confident.

MS. TOOMBS: No further questions.

THE COURT: Okay. From the defense?

MR. BUSHELL: Just one.
RECROSS-EXAMINATION

BY MR. BUSHELL:

Q. Just to verify, Doctor, your final diagnosis in your
report: Autopsy globes with superficial retinal hemorrhage,
macular folds, and areas of subarachnoid optic nerve
hemorrhage consistent with non-accidental trauma, correct?

A. That is correct.
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Q. Yet it is true that you cannot say who caused that.
A. No, I cannot.

MR. BUSHELL: Thank you, Doctor.

THE COURT: From the State?

MS. TOOMBS: No further questions, Your Honor.

THE COURT: Does any member of the jury have a
question? Okay. It looks like we have one. If you'll write
it down and bring it over.

Doctor, you might not be familiar with our process
today, but we're -- the attorneys and I have stipulated that
the jurors can ask questions. So they write it down, they
bring it up to me, we review it as a team to see if it's
proper, and then I'll ask it if it 1is.

THE WITNESS: I -- I've been teaching for 30 years,
so I'm happy to answer any questions.

THE COURT: You're used to questions?

THE WITNESS: Yes.

THE COURT: Okay. Counsel, if you'll join me at the

bench.

(Discussion at the bench at 10:20:51)

THE COURT: Before we read this question, I've got
a —— I'm a little concerned about the exhibits.

MS. TOOMBS: Yeah.
THE COURT: The clarity on what's (unintelligible)

was really fuzzy and he was really specific, and those slides
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were really clear, but these aren't. So some of the things

that he was pointing out are not very visible on the actual

exhibits. Is that a concern?
MS. TOOMBS: And we -- we have prepared a disk that
is -- we've prepared a disk of the PowerPoints that we can --

I mean, there's nothing other than what was showing.

MR. BUSHELL: The ones that are going to go back?

MS. TOOMBS: Yeah. So we --

THE COURT: So that we could send in lieu of these or
with these?

MS. TOOMBS: With those.

MR. MILES: Yes. If they want to look closer at that

board.

THE COURT: Okay. I just didn't know before he left
if this was a concern. Okay.

Then, let's see, 1is this --

MR. WIDDISON: (Unintelligible)

MR. MILES: Should we (unintelligible)?

THE COURT: (Unintelligible) really good. Really
interesting.

MR. BUSHELL: That's fine with us.

MS. TOOMBS: Okay.

MR. BUSHELL: (Unintelligible)

MR. MILES: Just make that note -- (unintelligible).

MR. BUSHELL: T don't want to confuse them as they go
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back and

deliberate.

MR. MILES:

O0S and put --

MS.

MR. MILES:

were supposed to be

MS. TOOMBS:
THE COURT:
MS. TOOMBS:

TOOMBS:

Maybe on the originals we cross out the

OD.

-— or the OD and put OS on those that

of the left eye.
Is that fair,

Huh?

Your Honor?

Would that be acceptable if we were to

have him go through on the original slides and cross out where

it says OD where it

should have been O0S,

mark in OS?

MR. BUSHELL: We're fine --

MS. TOOMBS: We can do that on the record.

MR. WIDDISON: He could initial next to each change
he makes.

THE COURT: Okay.

MR. WIDDISON: TIf the doctor would make those
changes.

THE COURT: On -- on these?

MR. WIDDISON: On these exhibits.

MS. TOOMBS: Yes.

THE COURT: Okay.

MS. TOOMBS: I -- I'll have him do that.

MR. WIDDISON: (Unintelligible)

THE COURT: Okay.
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MS. TOOMBS: I think I've got them.

THE COURT: While he's doing that, then, why don't
you look at these questions and see what you think.

MR. MILES: Yeah, those are all good.

THE COURT: You're okay with all of those?

MR. MILES: Yeah.

THE COURT: You okay if I ask them?

MR. WIDDISON: Yeah.

MR. BUSHELL: Yeah.

(Proceedings resume in open court at 10:22:53.)

THE CLERK: We probably should do it on record.

MR. MILES: No. That's what I'm saying
(unintelligible) .

MS. TOOMBS: Your Honor, do you want to ask the
jurors' questions or should I go through what we had talked

about on the change of the exhibits?

THE COURT: Why don't we go through those just before

we release him -- Dr. Mamalis.
MS. TOOMBS: Okay.
THE COURT: Okay. Doctor, here's the gquestion
from -- questions from the jury: Would there be visible
damage to the eye from the child's parents' point of view?
THE WITNESS: That's a good question, and -- and it
would be very unlikely because these findings are all inside

the eye. And unless you were to dilate the eye and look in
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with a special instrument called an opthalmoscope, the parents
would not be able to see this. They would not be aware of any
changes within the eye.

THE COURT: Okay. Next question: Can the
hemorrhaging occur during extraction of the eye or the testing

process?

THE WITNESS: That's a good question -- yeah. That's
a good question. ©No. We don't see that because what happens
is is the body gets fixed as if -- you know, when -- when a

patient goes to a mortuary when they pass away, they get
formaldehyde and other fixatives in there that fixes the
tissue as it is. And so when you are actually removing the
tissue after it's been fixated, that would not cause any
additional hemorrhaging or any changing that we would see.

THE COURT: Okay. 1Is the testing of the eye time
sensitive? What is the critical time frame?

THE WITNESS: 1It's not so much how soon we test the
eye, but how soon that the eye is preserved. And so if -- you
know, 1f the body has been preserved so that the medical
examiner can then begin to do their autopsy, when the eyes are
removed, that's -- so long as it's preserved it's not
important that that be done in a timely manner.

What's important is that -- that the body not just
be -- not preserved for a large period of time because that

can cause some changes.
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THE COURT: Who validates the test procedures?

THE WITNESS: My lab is certified by what's called
the College of American Pathologists. And what that means is
that every two years they will actually send a team of
pathologists to come and inspect my laboratory, inspect the
processes that we do to cut and section this tissue and how --
and then they'll actually even look at our reports that we do
to see how we report it out. And then they will actually do a
certification that -- that we are a certified laboratory from
the College of American Pathologists.

THE COURT: Thank you.

Were there any other questions from the jury -- any
member of the jury? Okay. Seeing none, I think the attorneys
have a few housekeeping matters about the exhibits before you
leave, Doctor.

THE WITNESS: Yes.

FURTHER EXAMINATION
BY MS. TOOMBS:
Q. Okay. I'm going to hand you the paper copies of what

has been marked State's Exhibit 115, 116, 117, 118, 119, and

120. And I believe -- and if you'll compare these with your
photos --

A. Yes.

Q. —-— I believe these are all the ones that were of the

right eye and they were mismarked OD.
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A. Of the left eye, yes.

Q. Or, excuse me, of the left eye.

A. Yeah. And if that's okay, I've got my notes here
definitely saying because we took the pictures that these are
the eyes. So I can double-check --

THE COURT: Yeah. If you'll just compare them, and I
think they want you to initial the changes so that when these
go back to the jury they'll know which eye they're looking at.

THE WITNESS: Certainly.

MS. TOOMBS: So I'll have you just mark out -- and
then probably up above just so that we can see it.

THE WITNESS: So I should put here 0OS and then
initial?

MS. TOOMBS: Yes.

THE WITNESS: Okay. Okay. Okay.

MS. TOOMBS: Thank you.

THE COURT: Anything else?

MS. TOOMBS: Just briefly, Your Honor.

THE COURT: Okay.

0. (BY MS. TOOMBS) You -- you have had the privilege of
explaining the images that you're seeing from the -- the
PowerPoint itself projected, and fair to say, my printer maybe
isn't as good a quality as the projection.

A. Correct.

Q. Okay.
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A. The -- the projection is of a higher quality than is
the printer. The PowerPoint's a better -- you know, better
picture than what shows up on the page or on your printer.

Q. Okay. So if we were to send the projection back with
the jury --

MS. TOOMBS: Just so that there's absolute clarity in
the record, Your Honor, I think it would be the State's
request that during a break prior to deliberation at some
point we make the change on the title that would correspond
with what Dr. Mamalis has just done on the paper copy.

THE COURT: Are you anticipating that will go back
with the jury, then?

MS. TOOMBS: We would anticipate that the
PowerPoint -- the digital version of it would go back.

THE COURT: Okay. From the defense?

MR. BUSHELL: We have no problem with that.

THE COURT: Okay. We were worried about that because
the exhibits that we've received are much fuzzier than what
you're watching there and you'd have to rely on your memory,
so that -- that will fix that. Thank you both.

Anything else for Dr. Mamalis? Yes, please?

MS. TOOMBS: I don't believe so. May I approach?

THE COURT: Yes. Thank you.

Anything else from the defense?

MR. BUSHELL: No, Your Honor.
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THE COURT: Okay. Any other business to take care of
before we break for lunch, then?

MR. MILES: Nothing from the State.

THE COURT: From the defense?

MR. WIDDISON: No, Your Honor.

MR. BUSHELL: No.

THE COURT: Okay. Thank you all. We'll be in recess
then until 1:25. Hopefully we can start with the -- the
evidence at 1:30. We can go off the record, Debbie.

(Lunch recess taken from 11:49:40 to 1:29:15.)

THE COURT: Ms. Toombs, who is our next witness?

MS. TOOMBS: Dr. Bruce Herman.

THE COURT: Okay. And are you doing the questioning?

MS. TOOMBS: Yes, Your Honor.

(Pause 1n proceedings)

THE BAILIFF: The jury is present, Your Honor.

THE COURT: Okay. Thank you, Dave.

Welcome back, members of the jury. We'll now turn to
the State and they'll call their next witness.

Ms. Toombs?

MS. TOOMBS: Yes, Your Honor. The State would call
Dr. Bruce Herman.

DR. BRUCE HERMAN,
being first duly sworn, testifies as follows:

MS. TOOMBS: I took a mint just as I was coming in
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from lunch and -- so forgive my slurring.
DIRECT EXAMINATION
BY MS. TOOMBS:
Q. Dr. Herman, will you -- that -- just so you know,

that doesn't amplify. It simply records.

A. Okay.

Q Would you please state your name, for the record?

A. Bruce Herman.

Q And what is your current occupation?

A Physician.

Q. All right. Do you have any -- well, let me go back
to training. Do you have any special training that you

underwent to become a physician?

A. I do.

Q. And what was that?

A. I -- I went to college and then medical school at the
University of North Carolina. And subsequent, did my
pediatric residency here at Primary Children's -- or in Salt
Lake.

I then -- excuse me -- did a pediatric emergency medicine
fellowship in the early '90s, and subsequent to that, began
working in the area of child abuse and have subsequently
become board certified by the American Board of Pediatrics,
which is our certifying board, in pediatrics, pediatric

emergency medicine, and child abuse pediatrics.
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Q. Okay. So you said -- you kind of answered this, but

how long have you been working as a doctor?

A. Thirty-one years.

Q Thirty-one years. Okay.

A. I became a physician when I was 10.
Q I like that.

MR. MILES: Remember the oath.

Q. (BY MS. TOOMBS) Are you -- and you indicated already
that you do hold license here in Utah.

A. Yes, ma'am.

Q. And you have also mentioned that you are board
certified pediatric and also a child abuse pediatrician; 1is
that correct?

A. Yes, ma'am. Yes, ma'am.

Q. Can you explain to the jury a little bit more about
what those specialties or subspecialties are?

A. Specialty -- neither of those specialties existed
when I first finished my training in 1989. I began working in
the pediatric emergency department at Primary soon after that.
And then pediatric emergency medicine became its own
significant subspecialty, the practice of emergency medicine
related to just children. And then became board certified in
that in approximately 1996. And then I began working in child
abuse in 1997 with this -- what's called the Safe and Healthy

Families team at Primary Children's where we evaluate children
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when there are concerns of inflicted injury.

And then child abuse pediatrics became its own board in I
believe 2009, and I was part of the first group of
pediatricians to become board certified in child abuse
pediatrics. And the significance of board certification
indicates that you have specialized training and/or skills in
that subspecialty of pediatrics.

Q. Okay. So you're pretty much a first in your field,
if you would say, one of -- one of the firsts.

Have you also published any works as far as in those

specialties?

A. Yes, ma'am.
Q. Any papers?
A. I've had the opportunity to work with many very good

researchers and most of my research has been in the area of
child abuse, specifically trying to screen for, develop ways
that we can more accurately and more -- and earlier screen for
inflicted head injury and try to pick up children with more
subtle findings.

And then, also, have worked on some studies in which we
have tried to create what are called clinical decision rules
which help people who are not child abuse pediatricians decide
when they should consult with a child abuse pediatrician.

Q. And why is that important?

A. It can or it cannot -- I mean, it -- I have
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experience within the field and have worked with what I would

consider the premiere people in our field.

Q. And is it important for the -- the protection of

children to have a specialty and study that, then?

A. Yes, ma'am.
Q. Okay.
A. I think if I was a -- I have

they are sick I want them to be cared
that field, so when our children have

I've gone to Primary to get that care.

children and when I --
for by specialists in

needed emergency care

Q. Okay. You've also indicated that you've done some
research. Is that fair to say?

A. Yes, ma'am.

Q. Specifically, have you done research in what's now

termed abusive head trauma?

A. Yes, ma'am.

Q. Okay. Can you explain to the jury some of what

you've done?

A. There's been a -- a few things. I was involved in a

study of the literature that existed up to that time, late

'90s, early 2000, looking at the frequency of falls and how

often children died from accidental falls versus abusive head

trauma.

When children sometime come into

the ED, we don't always

get the straight story and they may say they fell off a couch
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or they fell off a small height. And so what -- that research
was done was to look at documented accidental falls and find
out how frequently those children died.

I've done research on looking at blood tests that
would -- when children sometimes present with abusive head
trauma or inflicted head injury, they sometimes have subtle
findings. They don't always come in really, really sick. And
sometimes it is missed. It's well known that approximately a
third of children who have had abusive head trauma don't get
picked up on their first visit. And part of my research has
been to help give a scoring scale for subtle symptoms and,
then, also a blood -- developing a blood test that may screen
for head injury that we would prompt a physician to, for
instance, get a CT scan.

My most recent work has been part of a -- well, two
different things. One has been looking at -- I was part of an
expert panel where we looked at injuries, bruises
specifically, and then looked at what were the injuries
associated with bruising and -- and tried to delineate or
determine, you know, what bruises are more characteristic of
inflicted injury and may be -- may warrant or prompt further
evaluation for child abuse or inflicted trauma.

And then what I'm working on still is -- it's a
multi-center trial, so a trial of multiple hospitals in which

we are trying to determine and now what we'd call validate or
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prove that these -- that certain findings are predictive of
abuse -- of the diagnosis of abusive head trauma. And the
hope is that we will allow pediatric intensive care doctors to
more —-- more accurately and more appropriately consult with a
child abuse pediatrician, if needed, and also give them tools
to say that if the child doesn't have these findings that they
don't need to consult with a child abuse physician.

Q. Okay. Do you have a current title?

A. I am presently professor -- which is -- you start out
as an assistant professor, then become an associate professor,
then become a full professor. I've become a full professor.
And I am vice chair of our Department of Pediatrics at the
University of Utah, specifically in charge of education. I
direct the training program for pediatric residents. So after
you graduate from medical school and you go into pediatrics,
I'm their boss -- for lack of a better term -- when they come
and get their training at Primary Children's.

Q. Okay. 1In addition to all of your research and -- and
your teaching, do you also see patients in a clinical setting?

A. Yes, ma'am. I still do a very small pediatric
practice. 1I've practiced general peds -- general pediatrics
like a regular pediatrician since I finished and just enjoy
it. It's very part time now. My main job now is in the
emergency department at Primary which I've worked in,

essentially, since 1986 with the exception of a couple of
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years in Chicago where I also worked in a pediatric emergency

department.

Q. Okay. And I think earlier you had talked about the
ED. I -- I call it ER. 1Is that the same thing?

A The emergency department.

Q. Okay.

A The emer -- the ER.

Q. Okay. All right. When was the last time you were

involved in the treatment of a patient?

A. Last Monday.

Q. Last Monday? And that would have been at the
emergency --

A. In the emergency department.

Q. Okay. 1Is it -- would it be a fair characterization

to say that you have treated a large number of injured

children over the last 31 years?

A. Yes, ma'am.

Q. Okay. Were all of those children victims of abuse?

A. No, ma'am. Thankfully.

Q. Thankfully. And so you're -- one of the things that
you do is rule out abuse. Is that fair?

A. Yes, ma'am. I mean, we —-- 1it's not like every child

who comes in to the ER we are saying, oh, we need to rule out
child abuse. When -- and I may be getting ahead of you,

but --
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Q. Go ahead.

A. -— when a child comes into the ER, let's say the
chief complaint is vomiting. We -- as a physician, come up
with what's called a differential diagnosis. A differential
diagnosis is what could possibly be causing vomiting. If you
bring a child to our ER, my job is to try to figure out why
they are vomiting. And so we start with a broad differential.
Many, many, many, many things can cause vomiting, so my job is
to take a history, find out what are the symptoms associated
with that vomiting, and perform appropriate testing.

The vomiting can be caused by something very benign or
mild, like the flu, or vomiting can be caused by more serious
things such as intestinal blockage or appendicitis. And,
occasionally, vomiting can be caused by abusive head trauma or
child abuse. And so we try to do -- we don't check for
everything with every child. We -- based upon the history
given to us, we try to narrow -- narrow that differential
diagnosis and then do the appropriate -- do appropriate
testing to try to determine what is causing the vomiting.

Q. Okay. So you did cover quite a few things, in
particular, histories.

A. Yes, ma'am.

Q. You indicate that you -- you get a history. What
does that mean?

A. We take -- say the mom or dad brings in the child.
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We will obtain a history from them about what's been going on,
for instance, vomiting, do they have fever, do they -- when do
they vomit, how much, what color. We ask them the questions

that we feel appropriate at that time to try to determine

what's -- what's going on.
Q. Okay. And you also mentioned earlier in your
testimony that you began -- I think it was back in 1997 --

working with an organization called Safe and Healthy Families.
A. Yes, ma'am.
Q. Let's talk a little bit about what Safe and Healthy

Families 1is.

A. Safe and Healthy Families is a team of physicians --
there are other associated people. We have social workers; we
have clinical psychologists. The role of the physician is to

consult with other physicians or other agencies to help them
determine whether a child's injuries are accidental or
inflicted and -- and then try to protect the child or help
work with the wvarious agencies to protect that child.

Q. Okay. And were you working with Safe and Healthy
Families in 20147

A. Yes, ma'am.

Q. Okay. On -- I'm going to draw your attention to
February 19th, 2014. Were you asked to consult on a patient
by the name of Lincoln Penland?

A. Yes, ma'am.
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Q. Now, I noticed you've come up without
This is three years ago,

Lincoln Penland, who he is.

A. Yes. Yes, ma'am.
Q. Are you familiar with how old he was?
A. Rather than me -- as I recall, he was

eight months old.

any notes.

so are you —-- you're familiar with

approximately

it's

Q. Okay.
A. That said, if I may have my report to refer to?
Q. Yes. Did you bring a copy or shall I provide you --
A. You can provide me with them.
Q. If you recall from the prelim, it's scanned in,
small, so --
A. Oh.
Q. Do you --
A. That's why I brought my glasses.
Q. Okay.
MR. BUSHELL: Which one are you providing, Tish?
MS. TOOMBS: 1I'll -- I'll show you here in just a
minute. I'll be giving him both of them.
MR. MILES: This one?
THE WITNESS: How small? I do have my report in my
bag, but --

MS. TOOMBS: Oh, okay.

step down and just retrieve his report?

May we -- may the witness
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THE COURT: 1Is it just right here?
MS. TOOMBS: Yes.
THE COURT: Oh, okay. Sure. I was worried it was in
the car.
(Off-the-record discussion)

Q. (BY MS. TOOMBS) All right. Yes. Your print is much
larger than mine.

A. Just so I have -- I had two separate reports and
that's what I have here and I'm happy to --

Q. And those would be the entirety of the reports that
you prepared in this case?

A. Yes, ma'am.

Q. Okay. Can I just retrieve them really briefly?
We're not going to be admitting them as exhibits, but I just
want to make sure that --

A. Okay.

(Off-the-record discussion)

Q. Okay. So when did Lincoln -- when did you first see
Lincoln Penland?

A. My day of service, as it were, is Thursday. And I
believe Lincoln came in on the 19th, which is Wednesday, and
then I saw him on Thursday.

Q. Okay. So when you say "day of service," is that when
you do, I guess -- in TV they call it rounds or something of

that nature?
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Yeah.

Okay. I always hate to refer to TV, but --

» © ¥

Yeah.

Q. So you saw him on the 20th. He arrived at your
hospital on the 19th.

A. Yes, ma'am.

Q. Okay. Explain to the jury what information that you
had going into this, please.

A. Very -- I won't say very little, but that Lincoln had
been admitted to the intensive care and they were concerned
that his injuries were -- they were worried about the
possibility of abusive trama or inflicted trauma and so they

consulted our team.

Q. Okay. And when you say "they," who is "they"?

A. The consulting service was the ICU and the trauma
service.

Q. Okay. So the -- the hospitals and the doctors.

A. Yes, ma'am.

Q. Okay. And as you are coming into it, you'wve already

talked about the fact that you obtain a history. Did you do
that in this case?

A. I reviewed some of the radiology that had been
performed the night before with our radiologist at Primary
Children's.

Q. Okay. And did you also consult with anybody about
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the -- about the patient himself and what his baseline health
was or anything like that?

A. Ultimately I spoke to many different specialists and
subspecialists. Prior to talking to the family I -- I -- I
can't remember exactly with whom I spoke. Generally we like
to just obtain a little background, what the injuries are to
have some idea, and then talk with the family and obtain a
more detailed history.

Q. Okay.

A. And then work as -- as -- our role is that we take
history from the family and then work with them and the
subspecialists at Primary and other agencies to try to clarify

history and then make our assessment.

Q. Okay. And that was done in this case?
A. Yes, ma'am.
Q. Okay. What did you learn about Lincoln Penland and

how he had been on February 19th?

A. From recollection of my report, on Tuesday, the 18th,
he had a normal day. And on Wednesday, it says February 20th,
but that was wrong. It was the 19th. He played, smiled, and
went back to sleep, and then went to the baby-sitter as his,
quote, unquote, normal self.

Q. Okay. And then at some point he became not his
normal self, fair to say?

A. Yes. Yes, ma'am.
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Q. Okay. And you've already said you did have access to
the other medical records that -- that Lincoln had -- had he

had some testing done or was he undergoing testing at that

point?

A. At Primary?

Q. Yes.

A. Yes, ma'am. I mean, he had -- he received a bunch of
blood tests on the night he came in. He did -- had scans

performed, I believe at McKay-Dee, and then subsequently had
further -- further X-rays performed at Primary Children's. He
was evaluated by the ophthalmologists at Primary Children's,

as well as the neurosurgeons.

Q. Okay. And are those part of the team, if you will,
that you -- you consult with and -- and talk to about --

A. Yes, ma'am.

Q. -— about his condition?

A. Yes, ma'am.

Q. What did you learn about Lincoln's injuries at that
point?

A. On the -- on the day that I saw Lincoln he had not

yet had his eye exam, and so we had evidence of intracranial

bleeding in the head. We had evidence of -- I can't remember
the order of -- he had -- he had not yet -- oh, yeah.
He had a skeletal survey on that -- on the 20th, the day

I saw him, and he had evidence of a significant skull

104

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4596




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

fracture. He had swelling of his scalp noted. He had
evidence of intracranial hemorrhage in specific areas of his
brain, and there was some mild edema noted initially. He had
some CTs of his abdomen and pelvis which did not show any
evidence of injury, and he had a CT, fancy scans, of his
cervical and lumbar spine which at that time were read as
normal.

Of note is that there are two different kinds of scans.
We generally perform a CT scan and -- and an -- and an MRI
scan. If any of you have had an MRI scan, it takes
significantly longer to obtain than a CT scan and it gives
us —-- more specifically, it gives the radiologist better
information with which to make determination of injury or
disease or other things. An MRI is a much more sensitive and

specific scan than a CT scan.

Q. Okay. And as the -- as Lincoln is at the hospital
and -- he is continuing to receive treatment, fair to say?

A. Yes, ma'am.

Q. And you did also prepare a report from

February 27th --

A. Yes.

Q -- of 2014 --
A. Yes, ma'am.

Q Is that true?
A Yes, ma'am.
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Q. At that point, did you have a much better idea of the
extent of Lincoln's injuries?

A. Yes, ma'am.

Q. And, in fact, what is -- what was significant about
the 27th in Lincoln's treatment?

A. Excuse me. By that time, he had his eye exam and he
had evidence of what are called -- I mean, retinal hemorrhages
are bleeding at the back of the eye. And this is an
opportunity to talk about differential diagnosis, which we've
talked about before.

The differential diagnosis of retinal hemorrhages, in
other words, what we consider when a child has retinal
hemorrhages, 1s pretty -- I won't say way wide, but is
significant. You can have retinal hemorrhages from leukemia;
you can have retinal hemorrhages from some other disease
processes. You can have retinal hemorrhages from accidental
head injury, although very infrequently. And so when we look
at retinal hemorrhages, we want to know how many,
distribution -- and I'll say so forth and so on, but we want
to know how extensive the retinal hemorrhages are.

And the retinal hemorrhages that Lincoln had were
widespread, out to the ora serrata. Fancy term, but at the --
the back of the eye is the retina and the ora is essentially
side-to-side. So it's the entire extent of the retina.

And then subsequent to that -- and not in my report, but
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Dr. Mamalis talked about retinal folds.
Q. And Dr. Mamalis testified here this morning and so
the jury's had a mini lecture on -- on some of the findings

that he found on pathology, but these are findings that are

found prior to Lincoln's death. Is that true?

A. Yes, ma'am.

Q. And that was -- let me ask you, I think that -- well,
let me make sure that we clarify. At this point what is

Lincoln's condition?

A. Fairly grave at this point.

Q. Okay. And on February 27th, is that the day that he
was removed from the ventilator?

A. I -- I believe so.

Q. Okay. Fair to say -- do you -- do you have in your

notes when the retinal exam was done at Primary Children's?

A. February 23rd and 24th.

Q Okay. So within --

A. A couple of days after.

Q —-— couple of days after he arrives?

A What -- what happens is the -- the pupils are an idea
to tell -- (unintelligible) they're a window to the brain, but
they're a window to the brain. And the neurosurgeons don't
want us -- specifically the ophthalmologists -- to dilate the
eyes which is the way you prepare -- if you've ever had a eye

exam you get the drops that make the light really bright
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because your pupils get dilated and that allows the
ophthalmologist to have a much better view of the eye.

And Lincoln was 11l those first couple of days and they
didn't want to dilate the pupils because they didn't want
to be able -- they wanted to be able to look at how his pupils
were reacting while in the intensive care unit, so there was a
couple of days between when he came in and when they were able
to look.

Q. And by the 23rd they'd made the determination that
there was nothing really that they were watching for?

A. He had -- I won't say stabilized, but had gotten to
the point where they felt like we could safely dilate the
eyes.

Q. Okay. And that -- is that a test that was performed

by an ophthalmologist at Primary Children's?

A. Yes, ma'am. Dr. Hoffman, I believe.
Q Dr. Robert Hoffman?

A. Yes, ma'am.

Q Okay.

A And he felt --

MR. BUSHELL: Objection, Your Honor. I don't think
there's been a foundation laid for the doctor to opine on
ophthalmology quite yet.

MS. TOOMBS: 1I'll go through a few more questions and

lay some foundation.
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THE COURT: Okay.

Q. (BY MS. TOOMBS) Doctor, as part of this consultation
process with Safe and Healthy Families --

A. Yes, ma'am.

Q. -- do you rely extensively -- well, do you consult
with other physicians in the field in order to form your
opinion?

A. Oh, my gosh -- I mean, yes, ma'am. I don't mean to
say it like that, but the way our team works at Safe and
Healthy is that we -- I am the consulting physician, so I will
obtain history from the family. I will talk to the wvarious
subspecialists involved in Lincoln's care, including
ophthalmology, neurosurgery, ICU, trauma team, I'm sure the --
radiology.

And then we as a team, the Safe and Healthy Family team,
we have weekly review conferences and we review the cases that
have been -- that have come in the previous week. And when --
my name is at the bottom of this -- of my report and I fully
acknowledge and accept that, but the assessment is a group
assessment of our entire team. This is not -- it is Bruce
Herman signing this, but it is also reflecting the feeling of
all those physicians I consulted with and, specifically, our

Safe and Healthy Family team.

Q. Okay. And so throughout the course of Lincoln's stay
at -- at Primary Children's, he -- you spoke with the various
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different doctors in the various different fields and you
relied upon those fields.
A. Yes, ma'am.

MS. TOOMBS: Okay. Your Honor, I think that the
foundation has been laid as to how he's forming his opinion
and he -- we would ask that he be allowed to testify to how
he's forming his opinion.

MR. BUSHELL: That's fine.

THE COURT: Okay.

MS. TOOMBS: Okay.

Q. (BY MS. TOOMBS) I believe you started to talk about

Dr. Hoffman.

A. Uh-huh.

Q. Go ahead and --

A. I mean, Dr -- it was Dr. Hoffman's opinion and,
ultimately, our opinion. I'm more than happy to discuss that

further. But Dr. Hoffman felt that the retinal hemorrhages
were most consistent with abusive head trauma by shaking or
shaking with impact.

Q. Okay. Now, there's been some discussion here today
about the term "shaken baby."

A. Okay.

Q. And are you familiar with the concept that there's a
controversy about "shaken baby"?

A. Yes, ma'am.
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Q. Okay. Has there been a change in what you call it?
A. Several years ago because of -- when the word

controversy 1is used, there really is no controversy --

Q. Okay.
A. -- in what I would consider the mainstream medical
fields. For instance, the American Academy of Pediatrics, the

American Academy of Ophthalmology, Pediatric Radiology
Society. I -- I don't think there is any controversy about
whether shaking in and of itself can cause injuries. There's
no gquestion in my mind that shaking can cause injuries.

That is -- I won't say not related to this case. It —--
it can be if you want it to be, but Lincoln had evidence of
shaking and shaking with impact. Specifically he had what I
would consider a very significant skull fracture. Where his
skull fracture is 1s what's called the base, a basilar skull
fracture at the base of the skull.

Q. Would it -- I don't mean to interrupt. Would it be
helpful if I brought a model out?
A. Sure.
Q. Would that help?
(Pause 1n proceedings)
Dr. Herman, are you familiar with this model?
I've seen many models, but --

Many models. Does that look like --

# 100 P ©

Sure.

111

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4603




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. -- something that you -- will that be helpful to you?

A. Yes, ma'am, because Lincoln's skull fracture sort of
started down here beneath his ear. And as I recall, if I may
refer to my report --

Q. Uh-huh.

A. Let me put my glasses back on. But at the time that
I saw him he had an area of bruising and swelling back here
associated with, presumptively -- and there's no reason to say
that there were two different injuries -- but he had bruising
of his scalp overlying the significant skull fracture which is
way down here and extended posteriorly along the base of the
skull.

And why the base of the skull is significant is that the
base of your skull is thicker. It's, therefore, likely harder
to break and certainly less common. My experience in the
emergency department, basilar skull fractures are often seen
with car crashes or big falls or things like that. The most
common fracture we see with kids from falls is what's called a
parietal skull fracture, up here on the main vault of his
skull.

But his skull fracture extended from the petrous bone up
into the occipital bone along what are called the sutures
where is -- it's where the bones grow together as the child
grows older. And it sort of -- it was a very what we call

diastatic and extensive and long fracture, implying that it
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likely caused -- or was caused by a very significant impact

and not just a fall.

Q. Okay. ©Now, when you say very significant impact,
there's different definitions. I mean, if I -- if I put that
skull up on -- on top of this, is that a very significant
impact?

A. A fall from there to there?

Q. From this to here.

A. I think it would be unlikely that a fall of that

degree would have caused this fracture.

Q. What about multiple stories, for example?

A. Ma'am?

Q. If the -- if the fall were from multiple stories?

A. Sure.

Q. Okay.

A. I mean, I -- I -- my experience in the emergency
department where we see basilar skull fractures -- not
frequently, by any means. They're pretty uncommon in kids

because the base of the skull is pretty protected, but we see
them in car crashes. We'll occasionally see them in auto-bike
accidents where a child's riding his bike and hits -- gets hit
by a car or goes down a -- a hill on a bike and crashes and
burns. It's -- it's a significant -- and as far as -- like I
can't put a degree of force or a measurement. All I can say

is based upon my experience with both accidental and inflicted
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head injury, this implies significant impact.
Q. Okay. And there's also been talk this morning about
other causes of retinal hemorrhaging, not -- not to go too far

down that road, but one of the things that was brought up is

crushing.

A. Uh-huh.

Q. If -- if the baby's head is crushed, would that
possibly cause these kinds of -- that -- that was dealing with
the eyes, the question that I have for you is is that -- is

the fracture that you're seeing a crush kind of fracture?

A. It wouldn't -- it would not be typical of a crush
injury. A crush injury -- and if I may, a crush injury could
very possibly have caused his retinal findings. There is --
we rely -- when we make decisions or assessments, we base upon

our clinical experience and that available literature that

exists. That's why we do research. We try to find out how
frequent or -- or what causes various things.
And there are two very -- well, what we know for retinal

hemorrhages, severe retinal hemorrhages with retinal folds, we
can see those in fatal car crashes. We can see those in a --
there's a good case report of a child in, I believe,

New Zealand that fell 10 meters which is 30 feet. And then

there is one very good case report of a crush injury causing

these kind of retinal hemorrhages when a TV fell -- one of the
large TVs fell over and crushed a child's head. That caused
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these findings.

That said, the crush injury usually causes -- I hate to
be -- crushing of the skull. $So you see -- typically, a crush
means it's getting force from both sides and so you usually
see bilateral fractures. You'll see indentations because of
the actual crush and the force from the TV, and you'll see
associated brain injury.

Q. Okay.
A. And that -- it was, you know, was not the case in --

in Lincoln.

Q. Not the case in Lincoln.

A. No, ma'am.

Q. Okay. Now, we've -- so we've talked about the -- the
retinal findings; we've talked about the -- the fracture. You

indicated that there was bruising here.

A. Yes, ma'am.

Q. In your examination of Lincoln, did you find any
other bruising?

A. Double check. Oh, he had some marks on his leg and
groin from the attempts for IVs. And then he had what's
called an intraosseous, an IO needle placed in one of his --
in his left tibia, his left shin.

Q. Okay. I am going to show you --

MR. MILES: TIt's been admitted so it's not going to
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MS. TOOMBS: Oh, it's already been admitted.
MR. MILES: Uh-huh.

Q. (BY MS. TOOMBS) I'm going to try and show you what's

been previously marked Exhibit 60. No-?

MR. MILES: Strike one.

MS. TOOMBS: Strike one. And now he's turned off the
lights so my tiny little eyes can't see.

MR. MILES: 90.

MS. TOOMBS: I was close. Just a six upside down.

Q. (BY MS. TOOMBS) Okay. If it's more comfortable, you
can step down and take a look at that. What we've got here 1is
a —-- a photograph of Lincoln Penland's legs. Can you describe
for the jury what we're talking about?

A. That was -- those pokes are from when they tried --
during the resuscitation process, I believe at McKay-Dee, they
poked what's called an intraosseous needle is when you can't
get a IV then you have to get access any way you can. The
bone marrow is a -- a good place to be able to give medicines
as needed.

Q. Okay. And so aside from the bruise on his head and
the medical artifacts, injuries, 1if you will, did you see any

other signs of external trauma on Lincoln?

A. No, ma'am. Not that I recall.
Q. And I'm -- I'll have you look also at his
Exhibit 91.
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THE

has been ent

MR.

MS.

MR.

THE

MS.

THE

MR.

before this

Q. (BY MS.

COURT:
ered.
MILES:

TOOMBS:

MILES:
COURT:
TOOMBS:
COURT:
MILES:

one, but

Ms. Toombs, I don't show that Exhibit 60

No, we're on 90.

We're not -- we're on 90, Your Honor.

We had the number wrong.
Oh, okay. So that was 907
Yes. That was 90.
All right.
We've done 90 and we've done the one

we haven't done the one that's up next.

TOOMBS) I'm going to show you a paper copy of

what's been marked proposed State's Exhibit 91.

(Off-the-record discussion)

MS. TOOMBS: Okay. Move to admit Exhibit 91.
THE COURT: From defense.
MR. BUSHELL: ©No objection.
THE COURT: Okay. Exhibit 91 is received.
MS. TOOMBS: Permission to approach?
THE COURT: You may. Thank you.
MS. TOOMBS: And permission to publish.
THE COURT: Any objection from defense?
MR. BUSHELL: ©Not at all.
THE COURT: Okay. You may publish to the jury.
MS. TOOMBS: Thank you.
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Q. (BY MS. TOOMBS) Exhibit 91 shows another view of
Lincoln Penland in the hospital. Is this his condition when
you observed him as well?

A. As reflected by my report, this is wvery consistent
with what I saw.

Q. Okay. And we're not seeing any bruising on his back
or anything like that.

A. No, ma'am.

Q. Okay. You had also indicated that there -- in a --
well, let me back up.

Did Lincoln have brain injury?
A. Yes, ma'am.
Q. Okay. Can you explain to the jury what kinds of

injuries he's presenting with?

A. Initially on the CT scan, he had some mild cerebral
edema or swelling of the brain. That can be from direct
trauma; it can be from lack of oxygen. But more importantly

to our assessment, he had significant intracranial hemorrhage
initially and then had associated injuries that we saw later
on the MRI.

Q. Okay. And when you say "significant," can you use

that model to explain to the jury where the hemorrhaging was?

A, Okay. I'll read it --
Q. Okay.
A. -- and then I'll show you.
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Q. Okay.

A. They were high-density subdurals. And radiologists
and non-radiologists use colors on the X-rays or black and
white on colors -- or on X-rays to determine findings like
blood in the -- and high density would be consistent with
acute injury, bleeding, although the CT is not the best way to
date the bleeding.

That's a -- there were high-density subdurals noted along
the falx. And that's the area between the two sides of your
brain is called the falx.

And there was also subdural blood. Subdural blood means
underneath the dura. There are two kinds of intracranial --
extracranial -- intra -- inside -- not inside the brain, but
outside the brain but inside the skull. Sorry. I don't want
to confuse -- but subdurals mean underneath the dura which is
the thick lining of the skull.

Subdurals diffusely along the right frontal convexity.
And that means, basically, along the anterior part of the
brain, along the falx, in between the two sides of the brain.
And then there was also some subarachnoid blood.

What we believe happens with severe shaking and/or
shaking with impact is that there are vessels called bridging
vessels that go from the brain into the bigger wvessels around
the brain. And there's a shearing -- lack of better word --

tearing of those vessels with the brain moving back and forth
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and stretching and tearing those vessels. And the -- when you
tear those vessels, some of that blood gets into the spinal

fluid which is the subarachnoid fluid as well. So it's not at
all unusual to see subdural and subarachnoid blood inside, and

that was what was seen on the CT.

Okay.
A. If I may go to the MRI and talk about the additional
blood.
Q. Yes. Please do.
A. He had a MRI performed on February 22nd so a little
over two days after he came in. And this showed a number of
different findings. It showed extensive cytotoxic edema in

both cerebral hemispheres consistent with hypoxic-ischemic
encephalopathy. So there was a diffuse lack of oxygen to his
brain for a period of time after the initial trauma occurred.

And so we saw that.

There were extensive -- at that time -- subacute subdural
hemorrhages noted over both convexities -- so along both sides
of the brain -- in posterior falx -- which is the area in

between the brain in the back, and parafalcine areas that sort
of layers out back here. The falx goes back here and this is
the cerebellum, and he had a little blood sort of in this
parafalcine area here and over the tentorium. And the
tentorium is that -- the membrane above the cerebellum beneath

the cortex.

120

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4612




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Then he had an MRI of the cervical spine which is here.
We talked about how his initial CT of his cervical spine was
read as normal. I would -- I don't see discordancy between
the initial CT -- I don't see inconsistency in that the
initial CT was read as normal and this MRI was significantly
not normal. I've —-- but I defer -- I've talked to the
radiologists about it and they say this is not at all unusual
because of the different modal -- the way they scan.

That said, the MRI of the cervical spine showed evidence
of ligamentous strain extending from the first to the fourth
vertebrae. So this is high in the neck. And this is very
consistent with stretching of those ligaments, straining of
those ligaments, which I believe came during significant
hyperflexion and extension likely secondary to shaking. We
can see it in car crashes, things like that, where you have a
hyperflexion-hyperextension event, but in this case, I believe
it was due to shaking and with the impact.

There was a moderately large collection of blood,

posterior epidural hematoma, in the mid-sacral area extending

up to the lower thoracic area. If I --

Q. You may stand and show them exactly what you mean.
Yes.

A. And I'll take this off. I (unintelligible) coat off,

but it's hot.

Q. I'm not sure I warned you there would be no air
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conditioning today.

A. So you're -- you have your cervical spine; you have
your thoracic spine, which is your thorax, where your rib cage
is; then you have your lumbar area here; and then your sacrum
is sort of down here. And his extended from the mid-sacral
area up to the lower thoracic area. And this is also quite
consistent with hyperflexion and extension, presumptively, and
in this case, there -- and the lack of an explanatory history

for that hyperflexion-extension, and we have other evidence of

shaking that is consis -- quite consistent with -- with
shaking.
It's not -- a couple of things. This is not -- having

discussed this with radiology, this was not blood that just
drifted down from his head to the spine. These are separate
injuries, and this is a separate injury from this.

And so he had evidence of hyperflexion-extension of the
spine at the neck and the back. And we have -- that's been
seen both in my clinical experience at Primary Children's and
reported in the literature to occur with abusive head trauma
by shaking or shaking with impact.

Q. Okay. ©Now that I've given you an opportunity to take
off your -- your jacket, I'm going to show you what's -- what
we've got as Exhibit 92. Would that be helpful for you to
explain to the jury what you have just described using your

own -—-
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A. It -- excuse me. It might.

Q. Okay.

MS. TOOMBS: Move to -- before I have you do that --
move to admit Exhibit 92.

MR. BUSHELL: ©No objection.

THE COURT: Okay. State's Exhibit 92 is received.

MS. TOOMBS: And I'll put it up on the screen.

THE WITNESS: Okay.

MS. TOOMBS: Permission to approach?

THE COURT: Yes. Thank you.

Q. (BY MS. TOOMBS) All right. Again, with the
microphone -- okay. So Exhibit 92, what are we looking at
here?

A. This is the vertebral column. I don't want to say --
but this is the cervical spine and his -- evidence of
ligamentous strain was up here. And then this is the sacral
area, and it extended from the midsacral area up to -- up to
here. And you can see the curve of the spine and how those
areas are —-- would be susceptible to those hyperflexion-
extension areas with significant forces.

Again, we will see this in car crashes or severe injuries
where a child is unrestrained and or their neck may go forward
and backwards very forcefully. We will -- this is pretty
unusual in accidental trauma. That's -- we do see it, but,

again, it requires significant flexion and extension.
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Q. Okay. And I think you indicated those are two
distinct injuries, fair to say?

A. Yes, ma'am.

Q. And those two injuries are distinct from the skull

fracture, the brain injury --

A. And the retinal hemorrhages.

Q. -- and the retinal hemorrhaging. Okay.

Now, are —-- are you aware -- well, you were a consulting
physician. Were you aware that Lincoln Penland passed? He --

A. Yes, ma'am.

Q. -- know he died. And after he passed, he was taken
over for an autopsy. Is that something that's common in cases
of —--

A. Certainly death at Primary, yes, ma'am.

Q. Okay. So were you also aware that there were

additional fractures that were possibly spotted at Primary,

but confirmed at autopsy?

A. Yes, ma'am.
Q. Okay.
A. Well, at Primary, on the first skeletal survey there

was some irregularity noted of his, I believe, left proximal
humerus, but let me just -- before I -- yes. Left proximal --
your humerus is your upper arm. He had an irregularity noted
And then he had a postmortem CT -- after he died -- and then

that showed -- confirmed a fracture of the left proximal
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humerus. Then the pathologist also found an associated
fracture in very similar area on the right side.

Q. And would those injuries also be distinct from the
ones that we have already previously described: The brain,
the fracture, the cervical, the lumbar?

A. Yes, ma'am.

Q. Okay. Given your -- the injuries that Lincoln

Penland sustained, how would you expect him to present

clinically?
A. What we know --
Q Here, if -- do you want me to take that?
A. I can just put it aside.
Q Okay.
A The problem with symptomatology after abusive head

trauma is that they don't usually come in right afterwards.
So we, as clinicians, have to rely upon what we see with
accidental head injury and what we see with -- for lack of
better term -- confessions of those that have caused -- done
abusive head trauma.

And what we know from fatal abusive head trauma, all
abusive head trauma, and then all abusive head trauma in those
people that have admitted to causing it, all describe some
acute change in the child's level of consciousness afterwards.
It can go from stunned to unconsciousness. There's a fairly

significant body of literature that collects these stories.
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There is -- in a fatal abusive head injury, there are --
there's two articles, actually. One is looking at all
children who died of both accidental and abusive head trauma,
and all those children who died were abnormal after the injury
was incurred. They were not awake, alert, certainly not
smiling, making good eye contact, that sort of thing. That's
all comers.

With abusive head trauma, again, we -- we cannot -- and
this is where some of the "controversy" -- and I'm going to
put it in quotes because in my mind it's not a controversy --
about how much force, how much -- what children are like after
these injuries, you cannot ethically experiment so we have to
rely on our best clinical observations.

And what we know from the literature, what I have had the

opportunity to -- I've had two cases of abusive head trauma in
which the perpetrator subsequently -- as part of a study,
they -- we did a research study and had them recreate what

they did to their child. Both of these were a father. Sorry.
And in both of those re-creations, the fathers said the child
was never normal after they did what they did. In both cases
it was a variation of shaking or shaking with slamming.

So I feel that there is a fairly large and significant
medical evidence for the timing of injuries and what children
appear -- appear after those injuries, and not to -- but those

two studies I was part of we presented at two or three
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national conferences I believe in 2012 or around —-- around
about, it's in my CV, but --
Q. And your CV is -- I'm not surprised you don't

remember every --

A. A CV is a resume. Sorry.

Q. But it -- it was fairly -- fairly recently.

A. But, in other words, it wasn't -- it's not something
I just say happened. We presented this to national scientific

bodies and added to what I feel is a strong medical body --
body of medical evidence that allows me and us to make the
assessments that we make.

Q. And -- and those were -- you were actually

participating, speaking with the perpetrator in those events?

A. Yes, ma'am.

Q And --

A. One was through an interpreter so, I mean --

Q. For what it's worth.

A But -- yeah.

Q. Okay. But in those cases, the -- the report from the

person who was immediately there, the perpetrator, not ever

normal again.

A. Correct.
Q. And what would you expect in Lincoln's case, then?
A. He would -- I would say that any child -- in this

specific case, Lincoln, but any child who suffers this degree
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of trauma, would not be normal afterwards. Would he be
completely unconscious? I can't say. There is -- there 1is
certainly a known variance of how far gone they get, but I can
say with certainty that he would not have been normal
afterwards, would not have been able to sit up on his own and
eat on his own, based upon my clinical experience and what I
feel is a fairly good medical evidence base.

Q. Now, you —-- are you aware that Lincoln was at the
daycare just prior to dad coming and -- and finding him in
this nonresponsive state?

A. Yes, ma'am.

Q. Okay. And are you -- were you informed or are you
aware that there was a timeline that was created by the --
well, let me back up.

Were you aware that there was a text message sent by the
baby-sitter to mom?

A, I think I -- I put something in my: How are the boys
doing?

The sitter texted back at 4:19 that the patient had eaten
two or three times during the day, not wanting to take the
bottle at lunch. Slept from 1:00 to 3:00 p.m. and then took 1
ounce and finished some beans from lunch and went back to
sleep.

Q. And based on that text message and the -- the

symptoms that you would expect Lincoln to be seeing, do you
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have an idea of when this injury would have occurred based on
that text message?

A. Based upon my experience and what I feel is a pretty
good medical evidence, a broad medical evidence based upon the
literature, clinical experience and so forth and so on, I -- I
find that -- I would find that -- I do not believe that
Lincoln could have done this after the injuries occur.

Q. So if he was in that condition at 4:19 p.m., he could
not have eaten the beans or -- excuse me. If he had sustained
these injuries before lunch, for example, at 4:19 he would

certainly be displaying symptoms.

A. I am not omniscient.
Q. Right.
A. I -- I wasn't there. Alls I can say 1is based upon

what I know from my experiences and from the medical
literature that I would think it close to inconceivable that
the injuries -- that he could have done all that stuff after
those injuries occurred.

Q. Okay. What if you were also told that he was playing
in his highchair rocking back and forth --

A. I cer -- that one I feel totally -- this child would

not have been playful after this injury.

Q. So let me make sure I've -- I -- I can -- everybody
understands a couple of terms that you have used. You talk
about acute and subacute injuries. What -- what do those
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mean?

A. I —-

Q. I guess in —--

A. There's -- when we date bleeding in the head -- and
I -- I am going to date that. I rely upon my radiology

colleagues and even they will hesitate, but it goes from
hyperacute to acute to subacute to chronic. And there's a --
sort of a evolution of time. When -- at how many hours does
it go from hyperacute to acute and acute to subacute and acute
to chronic, I -- let's Jjust say that there's a period of time
during that and I'm not -- I would hesitate to say that it's,
oh, at 36 hours it becomes subacute. I -- I would defer to my
radiology colleagues and ask them to help me guesstimate. And
it is a guesstimate. There's no definitive X-ray that comes
with a time stamp.

Q. It doesn't. So let me ask you, if someone said, for
example, referring specifically to the injuries that you saw
in Lincoln Penland: Well, I've seen kids that can last for
months without symptoms with brain injuries. Would that be

consistent with what you would expect in Lincoln's case?

A. No, ma'am.
Q. Okay. What -- what -- what would you -- I mean,
would you expect him to present -- would you expect him to do

anything? Would there be some --

A. This is -- he would be -- this is where, again, I --
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I hesitate to say what degree he could or couldn't do.

Q. Sure.
A. I can say very comfortably that after these injuries
occur that he would not have been able to be playful -- he

would not have been playful. I feel that his symptoms would
likely have progressed relatively rapidly after -- because of
the degree of injury he had, because of the extensive -- on
the MRI that was performed three days later, that he had
diffused extensive hypoxic-ischemic encephalopathy, basically
he wasn't -- a lack of oxygen because once he got to medical
care he was given oxygen and supported. So we know that his
lack of oxygen had to occur prior to that. And the degree of
extensive damage to his brain would indicate that it was
pretty significant and that, again, he -- in my experience, he
would have been significantly altered.

Q. Okay. Do you -- would you expect to see vomiting
with this?

A. You can. I mean, yes. You certainly can see
vomiting. Vomiting is one of those symptoms that we talked
about earlier that in our research on subtle findings of
abusive head trauma, vomiting is one of them. So if --
Lincoln could have vomited after this. That said, I don't
think he would have been able to be awake and alert and/or eat
spontaneously and -- and that.

Q. Okay. So definitely something a normal caregiver

131

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4623




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

would have noticed.

A. Yes. Oh, vyes. I mean, from, again, what I feel is a
fairly robust large body of literature in the medical
research, what I see in my practice in 30 years in the ER, my
17 years of child abuse experience and, then -- I won't say
the best, but in those -- my two cases of our research study
where the perpetrator admitted to causing these things and
what they described, yes, I have no -- he would have been

significantly altered.

Q. Not something that could have just been passed off
as --

A. Yeah. And both -- both -- both parents, in my
case -- and it's consistent with what the literature says,
they are not normal after they appear. In the milder cases
they can sometimes appear normal. I've had -- I've had cases
where that's how kids get repeated head injury -- repeated
abusive head trauma. Some kids come in with evidence of

previous injury, so there's a degree or a susceptiblity with a
certain degree of violence -- for lack of better term -- a
child may briefly lose consciousness and then subsequently

return to normal and appear normal until they are reinjured at

a subsequent time. That's how we know that we miss it
sometimes.

Q. But that wouldn't be the case with Lincoln.

A. Not in a -- not in a -- not in a fatal case and not
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with the extent of damage that Lincoln had.
Q. Did you see any evidence that would indicate that he

had suffered previous injuries?

A. No, ma'am.
Q. Would you say --
A. But, I mean, you can't -- like, for instance, his

fractures, by the time he had his follow-up skeletal survey
which is approximately -- well, he didn't have a follow-up
skeletal -- or did he? I -- that it takes about a week for
healing to show up on X-rays. And at no -- at no point at
Primary did he show evidence of -- like, for instance, his
fractures were not healing. His brain injuries all appear to
be of a single age, of a single event -- consistent with a
single event.

Q. So consistent with having all been inflicted on

February 19th?

A. Yes, ma'am.
Q. Okay. Now we talked -- I believe you talked a little
bit about differential -- well, actually I think you talked

quite extensively about differential diagnoses, particularly
with your example about vomiting and what you do. Are -- do
the differential diagnoses start to narrow considerably when
you are looking at a constellation of injuries?

A. Yes, ma'am. So we talked about the differential

diagnosis of retinal hemorrhages, fairly broad, but
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significant with trauma or significant disease. We talked
about the differential diagnosis of significant retinal
hemorrhages with retinal folds being extremely narrow: fatal
motor vehicle crashes, crush injury, and a huge fall. The
constellation and the degree and the number of injuries that
Lincoln had I feel are very consistent with and specific for
abusive injuries by shaking or shaking with impact. I -- I
see no other -- in my experience, I have not seen this degree

and types of injury from accidental head injury or

accidental -- yeah, accidental head injury without -- with the
exceptions that I already mentioned, fatal -- fatal crashes
and -- and that.

Q. So if we were to take these injuries and separate

them out there could be all kinds of explanations for that.
Is that fair to say?

A. Yes, ma'am. I mean, I think, for instance, his
bilateral humeri fractures, those are pretty significant too.
We don't see those in infants, certainly, from accidental or
something they do on their own. We see it from grabbing,

wrenching, pulling, or direct force upon those areas.

Q. So, for example -- once again, now this is -- I'm
going to let you feel this. This is a fixed spine, correct?

A. Yes, ma'am.

Q. So we're not going to see the shaking back and forth

that you've described in Exhibit 92. Correct?
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A. Correct.

Q. What -- but if I were to try and, say, give a
differential diagnosis for all of the injuries -- I'm just
going to leave the legs off because they don't want to work
with me today.

If I were to say I'm going to explain all of these
injuries that occurred, and the -- the explanation is provided
that a three-year-old child picked up the baby, what would you
expect to find from picking up the baby? Would you expect to

find the fracture that you see in the brain?

A. Most -- most likely no injuries. And, again, my
experience would -- in the ER would support that.

Q. So no injuries from picking up the baby.

A From -- in and of itself, yes, ma'am.

Q. What about dropping the baby from a toddler height?

A It's conceivable you -- it depends on the surface the

baby was dropped onto.

Q. Carpet.

A. It's -- it's unlikely that the child could have had
a —-- we can see some parietal skull fractures from minor
falls, most common -- the best is a parent who picks up their

infant in the car seat and the handle's not buckled in so the

child launches out of the car seat and falls onto a linoleum

or tile or concrete floor. Occasionally those kids will have
a little bit of a -- I mean, a little bit -- they will have a
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parietal linear skull fracture.

Q. Would they cry when that happened?

A. Oh, vyes.

Q. Now, but that is, again, the parietal.

A. Correct. Now down --

Q. And that's not where we're seeing Lincoln.

A. Not -- not down where he had his fracture.

Q. Okay. If I were to, say, take a baby, grab him by

the upper arms, shake and slam him down onto that table beside
you, would that explain the injuries that we see in Lincoln
Penland?

A. The entire constellation of his findings, that is a
very plausible, and in my opinion, a very likely cause of his
injuries.

Q. And, again, when we're looking at Lincoln's injuries,
is it important to look at all of his injuries?

A, We -- we talked about differential diagnosis and how
we create a differential diagnosis. And you have to, as best
you can, try to come up with a single or a series of events
that could explain his injuries. And with the number and
types of injuries that he had that are significant for -- or
have evidence of significant impact, his skull fracture, with
the multiple signs and findings consistent with shaking, or
shaking with impact: his eyes, his brain, his blood, his back,

his neck, and then with his bilateral humerus fractures the --
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the differential is extremely narrow. And I've -- in my
clinical experience, in my review of the literature have not

found a case that this has been caused by a three year old.

Q. So unlikely to have been caused by a three-year-old-?
A. Yes, ma'am. I mean, no, ma'am. I don't think so.
Q. Okay.

A. I don't believe so.

Q. And consistent with, at least, an adult grabbing him

by the arms, shake, slam.

A. Again, it is very consistent with what I've seen,
what I have -- very consistent with the injuries that occurred
from some of the confessions that -- that -- that I have been
part of and have been reported in the literature.

Q. So, Doctor, after all of your review of this case,
after consulting with your colleagues at Safe and Healthy
Families, as well as all of the other experts, the ped -- the
experts in their fields at Primary Children's, what was your
conclusion in this case?

A. It's my assessment, three years ago, is the same
as —-- we review -- we re-reviewed this case a few weeks ago

just because I wanted to make sure that I felt very

comfortable saying this, but his -- I'1ll just go to my summary
statement. Sorry.
Q. You're fine.
A. Where is my -- the 27th --
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Q. Summary statement from the 27th?

A. Uh-huh.

Q. Let's see, I believe, right here? Does that look
familiar?

A. Yes, ma'am.

Q. Okay.

A. They're very consistent with and specific for abusive

head trauma and very consistent with significant abusive head
trauma by shaking and/or shaking -- well, we know we have
impact, but the brain injuries could have conceivably occurred
from shaking alone or shaking with impact.

Q. Okay. And could Lincoln have survived these
injuries?

A. I -- I don't know. I -- if he would have come
immediately to medical atten -- I can't answer -- I wish I
could answer that, but I can't.

Q. Fair to say, you always want to be able to say yes?

A. Oh, yeah. I mean, when we see kids who are really,
really, really sick in the ICU or in the ED, I always say,
let's -- let's hope for the best and deal with what we have
to.

Okay. And in this case, we had to deal with what?

A. With death.

MS. TOOMBS: Might I -- may I have just one moment?

THE COURT: Uh-huh.
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(Off-the-record discussion)

MS. TOOMBS: It's about 3:00 o'clock. Your Honor,
we've been at this for about an hour and a half. I'm
wondering if we can take a quick break at this point?

THE COURT: From the defense?

MR. BUSHELL: That's fine with us. I'm just curious,
is the State done on direct?

THE COURT: I don't know.

MR. BUSHELL: Do we intend on coming back after the
break and -- directing still?

MR. MILES: We might have a couple of gquestions.

MS. TOOMBS: We might have just a couple of

questions, but I think -- I need to confer with Mr. Miles
really quickly, but I think I can -- I think that I'm done
for --

MR. MILES: Direct.

MR. BUSHELL: I would prefer to finish up the direct,
let's take a break, we'll come back and cross.

MS. TOOMBS: Certainly.

THE COURT: Can we do that? Okay?

MS. TOOMBS: Certainly.

(Off-the-record discussion)
Q. (BY MS. TOOMBS) We've talked at length about the --

the fractures. I don't know that we've talked, really, about

the pain that Lincoln would have been. It's hard for a baby
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to tell us pain, but what would you expect him to be telling

us as to his pain levels?

A. Depends on his level of consciousness after it
occurred.

Q. Okay. So if he's awake, for example, 1if he's
conscious.

A. These are -- the actual injuries themselves, the

mechanism and force required to cause them would cause
significant pain. He would have cried very hard. For how
long, I can't say, but he -- he would have been symptomatic
from the injuries in and of themselves, the cause of those
injuries. Fractures can and are painful and for how long
depends on the type of fracture and -- but they're
certainly -- when the fracture occurs, it's very painful.

Q. Okay. And would further manipulation -- for example,
if you're holding that baby by his head to lay him down or
manipulate him or do anything, would that also cause pain?

A. If you are possibly touching another part of the
skull, but if you're touching right over that area, I would
expect it to be significant. That's one way we can find skull
fractures is when we palpate a baby's head and when they cry
and -- when we palpate that area. And if there's associated

swelling, it would indicate to us in the ER, for instance,

that they have a fracture in that area. Arm, head, whatever.
Q. So, again, a normal caregiver taking care of Lincoln
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for 10 hours, if she had -- if -- if he had those injuries,
she should have known about it.

A. Depends on -- yes. But it depends on what movements
were performed.

Q. Okay.

A. For instance, we see sometimes poster rib fractures
with inflicted injury and they are very symptomatic when they
occur, but afterwards if babies don't move much they wouldn't
necessarily have a ton of symptoms after. With these
fractures, it depends on how much -- if his arms would have
been manipulated afterwards, I would have expected him to
express pain.

Q. Okay.

A. If the skull was palpated or felt over, I would

expect to be pain (sic).

Q. And, certainly, when that arm is broken, he's going
to be --

A. There's going to be --

Q. -- letting you know that hurts, right?

A. There's going to be pain.

Q. Okay. I just had another thought and I've lost it
completely.

Oh. Given Lincoln's condition and the level of injuries

that he sustained, would you have expected him to survive if

left unattended for six hours -- medically unattended?
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A. Again, I'm being asked to look at a crystal ball and
I apologize.

Q. Right.

A. In that he didn't survive, I don't know at what point
from the time he was symptomatic and when the injuries

occurred, how long after that, if things would have intervened

differently, could he have survived, I -- I can't answer that,
unfortunately. I mean, I just -- I Jjust don't know.

Q. Okay. But he clearly would have been symptomatic.

A. Yes, ma'am.

Q. Okay.

MS. TOOMBS: No further guestions.

THE COURT: Good time for a break, then?

MR. BUSHELL: Perfect time.

THE COURT: Okay. Members of the jury, we'll take a
15-minute break. We'll try to have you back here by 3:20.
Same instructions apply to your conduct during the recess.

And i1if you'll follow Dave, he'll take care of you.

(Pause in proceedings)

THE COURT: Okay. We're still on the record, but
we're outside the presence of the jury. Any other business to
take care of before we take our own recess? From the State?

MR. MILES: Nothing, Your Honor.

THE COURT: From the defense?

MR. BUSHELL: No, Your Honor. Thank you.
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THE COURT: Okay. We'll take our own recess. If
everybody would be back at 3:20, I would appreciate it.

Dr. Herman, you can step down and stretch, put your
coat back on or off, whichever way you want to do it. Loosen
your tie.

We can go off the record, Debbie.

(Recess taken from 3:02:18 to 3:19:17.)

THE COURT: Okay. We're back on the record. We're
outside the presence of the jury, but we're retrieving them
immediately.

(Pause in proceedings)

THE BAILIFF: The jury is present, Your Honor.

THE COURT: Okay. Thank you, Dave.

Members of the jury, welcome back. We're doing all
we can to cool down the room so you know what to expect
tomorrow and Friday. It's going to get worse. We're doing

what we can, so there might be a little fussing around as we

go. That's what's causing the door to slam, as well.

Dr. Herman, if you'll take your seat again. You're
still under oath -- unless they want you -- do you want him up
for the --

MR. BUSHELL: Cross. Standing up?
THE COURT: Yeah.
MR. BUSHELL: No, he's --

THE COURT: Standing. Okay.

143

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4635




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BUSHELL: ©No, he's fine.

THE COURT: I didn't know if you wanted him to use
the PowerPoint.

MR. BUSHELL: I want you to stand for the next hour.

THE COURT: Okay.

MR. BUSHELL: You're fine sitting, Doctor.

THE COURT: And it's the defense turn for
cross—examination. Mr. Bushell?

MR. BUSHELL: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. BUSHELL:

Q. Doctor, thank you for being here.

A. Thank you. You're welcome.

Q. Just pull out a few things here. I know that an hour
and a half of direct examination is not followed -- not fun

followed up by another hour of cross-examination, so I will
try to be brief as I can. And I apologize, I'm losing my

voice so I'll be taking some intermittent drinks of water.

A. That's fine.
Q. Doctor, let me just ask you this. Let's just start
out in this manner. I know that Ms. Toombs, in talking with

you, walked you through a bit of your rather impressive, you
know, credentials and your history, but let me just ask you
this. As you stay current and up-to-date on the science and

the medicine in your profession --

144

LAURIE SHINGLE, CSR, RPR, CMRS
OFFICIAL COURT TRANSCRIBER
801-391-8292

4636




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Uh-huh.

Q. -—- who do you consider, I guess, leading experts in
your field?

A. I would consider the leaders in our field of child

abuse pediatrics and associated subspecialties.

Q. Okay. Any organizations, in particular?

A. The American Academy of Pediatrics is one, right off
the bat.

Q. I think you indicated that you -- you try to stay

current on case studies, you try to stay current on recent

research --
A. Yes, sir.
Q -- as 1t pertains to your field.
A Yes, sir.
Q. That's -- that's accurate?
A Yes, sir.
Q. Okay. As a doctor, empirically driven data is

crucial, correct?

A. Yes, sir.
Q. Okay. Well, let me -- let's back up a bit. So how
did this -- so I'm a bit confused. Tell me again, how did

this specific matter come to you?

A. I was on service for Safe and Healthy Families on --
Okay.
A. -—- Thursday, February whatever that was.
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Q. 20th?
A. 20th.
Q. 19th.

Well, I guess the 19th?

MS. TOOMBS: Thursday was the 20th.

Q. (BY MR. BUSHELL) Okay. So that was the first time

you had heard about this -- this issue with Lincoln Penland
was Thursday.
I don't think --

A. I believe so. I don't have direct

recollection. I was -- I don't recall if I was on call the
night before or anything like that.

Q. Well, I guess the better question, then, with that
being said, how did this matter come to Safe and Healthy
Families?

A. I'm sorry?

Q. How or why did this matter come to you via Safe and
Healthy Families? So the question is, why did this matter
come to Safe and Healthy Families?

A. Because there were physicians involved in his care

that were concerned about inflicted injury.

Q. Okay. So is the only time a matter is referred to
Safe and Healthy Families when there is a certain -- when
there's a -- well, a concern for abuse?

A. Yes, sir.

Q. Okay.

A. I mean, if there wasn't a concern, they wouldn't call
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us.
Q. Okay. So the only time that --
A. If they felt very comfortable that there were
accidental injuries, they would not have caused -- called us.
Q. Okay. So when -- and you're no longer with Safe and

Healthy Families, correct?
A. No, sir. I mean, correct. I -- when I became the
residency program director I had to give up a part of my

practice and that was --

Q. That was the part you gave up?
A. -- (overtalking).
Q. Okay. And how long were you with Safe and Healthy

Families?

A. Seventeen years.

Q. Quite a -- quite a long time. Okay. So Safe and
Healthy Families is never involved in a case or the treatment

of a patient unless there is suspected abuse? Is that fair?

A. Yeah. I mean, yes, sir. I -- I -- I'm trying to
imagine a case when we were consulted -- yeah, I mean,
correct. There is a concern and they want us to check it out

and make sure it's okay or not okay, as the case may be.
Q. Sure. And within Safe and Healthy Families, I'm

assuming there are other pediatricians such as yourself?
A. Yes, sir.

Q. So why this case to you? Just random?
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A. Yes, sir.

Q. Okay.

A. I mean, in the sense that I was -- Thursdays were my
day.

Q. Just luck of the draw.

A. Yes, sir.

Q. Did Dr. Ulmer specifically ask for you?

A. No, ma'am -- sir. She did -- she -- she is a ma'am;
you are a sir. Sorry.

Q. That's debatable. 1I've been told otherwise
sometimes. Just kidding.

Let me ask you this. In 17 years with Safe and Healthy
Families, many, many other years in other areas but often
involved in the same -- same issues, you have quite a -- quite
a bit of experience in cases such as these? That's fair to
say?

A. Yes, sir.

Q. Okay. However, you've never testified in a criminal
case on behalf of the defense in child abuse homicide cases;
isn't that correct?

A. Correct. I have testified for the defense in child

abuse cases, but not a child abuse --

Q. Not in a child abuse homicide case.
A. Correct.
Q. Okay. This is the only one. Well, I'm sorry -- this
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is -- you have done it many times on behalf of the State of

Utah or at least called by the State of Utah.

A. I -- I don't know how many times I have, but yes,
sir.

Q. Okay. So it's accurate, then -- you agree with me
when I say that your experience as a witness in -- in criminal

cases, criminal proceedings when you're called by the
prosecutors to testify far outweighs those scenarios where
you're called by the defense?

A. I've definitely testified for the prosecution more so
than I have for the defense, yes. I have -- I have testified
for the defense.

Q. Okay. Doctor, prior to today -- prior to today's
anticipated testimony and preparation for today, what is --

what materials did you review?

A. I reviewed my reports. I reviewed radiology. I
reviewed, I believe, the autopsy. I reviewed records supplied
by law enforcement. I -- and then, like I said, I reviewed --

re-reviewed the case with our team.

Q. When you say "our team," who does that consist of?

A. Generally our case review is each week with our child
abuse physicians, our nurses, our social workers, and a
representative from radiology.

Q. All right. You mentioned that you were -- you

reviewed materials provided to you from law enforcement.
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Q.

Yes, sir.

What materials would those be?

Specifically I think the timeline.

The timeline provided by our client, Ms. Morley?
Yes, sir.

Okay. Any other materials provided by law

enforcement?

A.

I had conversations with them, but I don't recall any

materials that they provided me.

Q.

Okay. But when you reference materials provided by

law enforcement, you're talking about the timeline that

Ms. Morley filled out.

A. I -- yes. Yes, sir.

Q. Okay.

A. I believe so.

Q. Okay. But at the -- well, at the time of your
initial reports, you had not reviewed prenatal records. Is
that -- is that true?

A. I believe I had reviewed prenatal records.

Q You had?

A. I -- I'd have to look at my report, but --

Q If you wouldn't mind.

A I talked about the Apgars and the birth weight and, I
mean, some of that I may have gotten from the families, but I
don't -- I -- I know they -- that the child was given a dose
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of caffeine and my guess 1is that likely came from records.

Q. Okay. What about delivery records? Did you review
those? Lincoln Penland's birth and delivery records?

A. I don't independently recall. I describe a
spontaneous vaginal delivery with no forceps or vacuum
augmentation.

Q. Is it possible that that information Jjust came from
the mother herself?

A. It's conceivable.

Q. Okay. What about the well child or the pediatric

records of Lincoln Penland? Did you review those?

A. I have reviewed them at some point. I talked -- in
my note I -- I discussed his general health with Dr. Stokes.
Q. Okay. Give me just one second.

Doctor, turning your attention to your report from the
27th, do you have that in front of you? ©Under the -- the
title is Assessment.

A. Yes, sir.

Q. Okay. The second to last line, I'll just read it to
you, "There is no obvious medical condition that would have
predisposed this patient to these injuries." You wrote that,

correct?

A. Yes, sir.
Q. Okay. And it's possible you made that statement and
determination without -- based on your own admission --
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without -- it's potential that you made that -- that comment
without having fully reviewed the actual record and only
relying on the words of the parents?

A. No. I -- because I -- I mean, I've -- I've —-- 1
generally will review available medical record, and I mention
that in my initial report. I -— but I can't tell you
specifically today which part of the medical record I
reviewed. I generally try to review it all, but if you're
going to ask me did I specifically look at page 2 or page 3 --
or 1f you have a question about his previous medical record
and whether I took that into account, I'm more than happy to
address that.

Q. Okay. How many -- on how many occasions did you
examine Lincoln Penland before he passed away?

A. Probably once -- the initial exam very thoroughly and

then subsequent to that I may have superficially examined him.

Q. Okay. So a few times?
A. Yes, sir.
Q. Okay. Doctor, can I have you take a look at this --

Exhibit 91. This 1is the picture of Lincoln the State walked
you through. Let me ask you this, Doctor. 1In your -- from an
expert pediatrician perspective, (unintelligible), assuming
that Lincoln Penland -- let -- let's say that this -- this
picture right here, but assuming that Lincoln Penland didn't

have, you know, the wire and the tubing and hospital gown,
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assuming he wasn't in a hospital there, does anything look
abnormal to you on the surface?

A. Looks like he has a little red line here. Then I
recall in my report he had a history of plagiocephaly or
flattening of the skull, and I believe I had talked about some
asymmetry -- asymmetry in his skull exam.

Q. Okay. And that's coming from you as an expert
pediatrician. You would agree with me, you wouldn't expect
the average layperson to -- again, removing the hospital
garb -- to see that and think, on the surface, something is
wrong?

A. In that he was eight months old and children at that
age don't usually have significant bruising like that, I would

say it was unusual.

Q. Okay. Well, so -- so there's something there that's
obviously unusual to a layperson? Is that -- that's your
testimony?

A. There was -- I mean, this photograph may not be the

best, but this bruising was fairly clear to all observers in

the hospital.

Q. Okay.

A. I mean, you know --

Q. Medical observers, correct?
A. Yes, sir.

Q. Thank you.
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A. And I believe the family noted it as well and -- and

they are presumptive lay people.

Q. But for the average person observing Lincoln, the
average layperson, non -- not trained in medicine, what's --
what would likely -- the way this internal turmoil is going

on, the way that would manifest itself is through outward

behaviors, correct?

A. Yes, sir.
Q. Okay. You noted -- kind of shifting gears here so we
can -- we'll just leave it at that.
Let's shift gears a bit. You noted in your report that,

I believe, Lincoln, quote, "had some marginal weight gain,"

and at the six-month wvisit, they discussed, quote, "failure to

thrive?"

A. Yes, sir.

Q. Can you explain to me what "failure to thrive" is?
More importantly -- I'm sorry -- explain to the jury.

A. If you have -- his weight curve it's pretty
self-explanatory. If you guys have had children and have

taken them to their well-child checkups, children are plotted
along a growth curve. There's a head circumference growth
curve, there's a height growth curve, and there's a weight
growth curve. And he had gone below the third percentile,
which is the bottom of the -- the lower end of the growth

curve. And by definition, when you're -- unless it's
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symmetric, and even then some people would still call it,

quote, unquote, "failure to thrive." It just means not -- not
growing -- not gaining weight well, in his case, because his
head and his height, as I recall, were -- were not

significantly off the curve.
Q. Okay. And you also noted, Doctor, in your report,
that Lincoln had a, quote, "history of plagiocephaly.”" And

I'm sure I mispronounced that.

A. That's fine. Plagiocephaly.

Q. Okay.

A. A flattening of the skull. We see it -- since I
don't know how many years ago we -- we, the pediatricians of

the world, suggested that children sleep on their back and not
their tummies. Because they're on their back, their head is
dependent and it's not at all uncommon to see some flattening
of the skull because that's where they are.

Q. I see. And you also indicated that -- that no
intervention was implemented, meaning they didn't -- there was
no need for any sort of a forming --

A. Correct. Sometimes -- and it's not -- most kids,

once they become more upright, their skull will reshape and --

and be fine. Sometimes they put a little helmet on them.
Q. Okay. Well, speaking of sitting upright, you also
noted that at Lincoln's six month -- six-month visit,

well-check visit, he was not sitting up spontaneously at that
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point.

A. Uh-huh.

Q. True? Okay.

A. I believe I noted that.

Q. I believe you're -- yeah, you noted also that at
eight months -- in other words, shortly before he sustained

these injuries, he could sit up on his own for short periods

of time, but that required some support, I believe your report

said?
A. Uh-huh.
Q. Okay. In your estimation, nothing too concerning,

but just a bit behind in development?

A. We try to take development, again, in a global
manner. Dr. Stokes, I believe, in her six-month visit noted
normal development. And in my -- again, I'm going to his --
in my report -- of history obtained from the family. Here we
go. Family states, "He's now able to sit up on his own for
short periods of time but requires some support. He's able to
stand up holding onto fingers or the edge of a chair," which
is very appropriate. "He is not crawling," which is not --

crawling is a very poor milestone.

Q. Sure.

A. Some kids will walk without crawling. Rolling over
is similar. "He rolls from stomach to back, but not back to
stomach."™ ©No big deal. "He laughs, chatters, and says ba ba.
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He uses his hands appropriately and is able to rake at things,
transfer, and hold two objects," which is very appropriate.
Actually I won't say precocious, but nine months is when kids

are usually able to do some of those things.

Q. Okay.

A. "Parents state that he grabs at his feet."

Q. Okay.

A. All are -- all are -- so I -- I feel that his

development at the time, it was normal.
Q. Okay. Head circumference, I believe you indicated

was in the 15th percentile at 42.97?

A. Uh-huh.
Q. A bit below average, I would say? Is that accurate?
A. It's -- you have to look at -- for instance, 1if a

child's percentiles are all the 25th percentile, I would say
they're doing fine. Someone has to be in the 25th percentile.
In that his head circumference was the 15th, his height was
the 25th, and his weight was less than a third, I would say,
you know, his weight, again, was below where his other
parameters -- growth parameters were.

Q. Okay. Let's shift gears just a bit. So Doctor, in
your conversation here this afternoon with Ms. Toombs in her
direct testimony -- I'm sorry, in her direct examination and
your -- your testimony, Ms. Toombs asked you if you have an

extensive history and experience in what she said is, quote,
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